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In  tjbe  ^ouse  of  %otb%, 

WILLIAM  WARREN  STREETEN,  Esq.  Barrister-at-Law. 

In  ttie  ^ibs  <S^ounctI, 

EDWARD  BULLOCK,  Esq.  Barrister-at-Law. 

%orb  (ETj^ancellot's  ODottrt, 

CHARLES     EDWARD    HAWKINS,    Esq.    Barrister-at-Law. 

d^mxt  of  Appeal  (n  (ZDj^ancetg, 

WILLIAM  STEBBING,  Esq.  and  EDWARD  ALFRED  HADLEY,  Esq. 

Barristers-at-Law. 

IKoIIs  ODourt, 

EDWARD  THURSTAN  HOLLAND,  Esq.  and  FRANCIS  LAW  LATHAM,  Esq. 

Barrist£rs-at-Law. 

atourt  of  tfie  jflm  Fto  ©fianceUor, 

FREDERICK  WHITTING,  Esq.  and  GEORGE  TUTHILL  BORRETT,  Esq. 

Barri8T£rs-at-Law. 

(iToutt  of  ^t  ^econb  Fke  (Sfiancellor, 

GEORGE  FRENCH,  Esq.  Barrister-at-Law. 

ODoutt  of  tlie  "iS^Uxti  Ffce  (ETtiancellor, 

HENRY  LUDLOW,  Esq.  and  DAVID  PITCAIRN,  Esq.  Barristers-at-Law. 

(BB%t%  in  33an&rtt9tC9, 

CHARLES  EDWARD  HAWKINS,  Esq. 
WILLIAM  STEBBING,  Esq.  and  FRANCIS  LAW  LATHAM,  Esq. 

Barristers-at-Law. 

(IDotttts  Of  probate,  antt  Biborce  anb  iSlattimonial  ODauses, 

GEORGE  HENRY  COOPER,  Esq.,  Barrister-at-Law. 
And  JOHN  GEORG*  MIDDLETON,  Esq.,  LL.D. 

f^fgb  <2I^otttt  of  ai^mfraltp, 

ROBERT  ALBION  PKITCHARD,  Esq.,  D.C.L.,  Barrister-at-Law. 

(Sotttt  of  <!Elueen^$(  90enc&,  anb  tbe  30afl  (iTourt, 

ROBERT  SAWYER.  Esq.,    ARTHUR  PAUL  STONE,  Esq., 

And  (in  the  Bail  Court)  THOMAS  SIRRELL  PRITCHARD,  Esq. 

Barristers-at-Law. 

(JDotttt  of  (iTommon  ^leas, 

WILLIAM  PATERSON,    Esq.  and  GILMORE  EVANS,  Esq. 
Barristers-at-Law. 

<2Dourt  of  lExcbequer, 

HUGH  COWIE,  Esq.  and  LUMLEY  SMITH,  Esq. 
Barristers-at-Law. 

ODoutts  of  lExcbequet  aTbamber,  anir  for  OTroton  €n%f%  ISirnxbtif 

THOMAS  SIRRELL  PRITCHARD,  Esq.  Barrister-at-Law. 


JUDGES  AND  LAW  OFFICERS. 

FROM  MICHAELMAS  TERM,  1865,  TO  TRINITY  TEIIM,1866,  BOTH  INCLUSIVE. 


IN  THE  COURTS  OF  CHANCERY. 

The  Right  Hon.  Lord  Cranworth,  Lord  High  Chancellor. 

The  Right  Hon.  Lord  Chelmsford,  Lord  High  Chancellor. 

The  Right  Hon.  Sir  James  Levis  Knioht  Bruce,  Knt.,  Lord  Justice. 

The  Right  Hon.  Sir  George  James  Turner,  Knt.,  Lord  Justice. 

The  Right  Hon.  Lord  Romillv,  Master  of  the  Rolls. 

The  Hon.  Sir  Richard  Torin  Kindersley,  Knt.,  Vice  Chancellor. 

The  Hon.  Sir  John  Stuart,  Knt.,  Vice  Chancellor. 

The  Hon.  Sir  William  Paoe  Wood,  Knt.,  Vice  Chancellor. 


IN  THE  COURT  OF  APPEAL  IN  BANKRUPTCY. 
The  Lord  High  Chancellor  and  the  Lords  Justices. 


IN  THE  COURTS  OF  PROBATE  AND  MATRIMONIAL  CAUSES. 
The  Right  Hon.  Sir  James  Plaisted  Wilde,  Knt.,  Judge  Ordinary. 


IN  THE  HIGH  COURT  OF  ADMIRALTY. 
The  Right  Hon.  Stephen  Lushington,  D.C.L 


IN  THE  COURT  OF  QUEEN'S  BENCH. 

The  Right  Hon.  Sir  Alexander  Cockburn,  Bart.,  Chief  Justice. 
The  Hon.  Sir  Colin  Blackburn,  Knt. 
The  Hon.  Sir  John  Mellor,  Knt. 
The  Hon.  Sir  William  Shee,  Knt. 
The  Hon.  Sir  Robert  Lush,  Knt. 


IN  THE  COURT  OF  COMMON  PLEAS. 

The  Right  Hon.  Sir  William  Erle,  Knt.,  Chief  Justice. 
The  Hon.  Sir  James  Shaw  Willes,  Knt. 
The  Hon.  Sir  John  Barnard  Byles,  Knt. . 
The  Hon.  Sir  Henry  Singer  Keating,  Knt. 
The  Hon.  Sir  Montague  Edward  Smith,  Knt. 


IN  THE  COURT  OF  EXCHEQUER. 
The  Right  Hon.  Sir  Frederick  Pollock,  Knt.,  Chief  Baron. 
The  Hon.  Sir  Samuel  Martin,  Knt. 

The  Hon.  Sir  George  William  Wilshere  Bramwell,  Knt. 
The  Hon.  Sir  William  Fry  Channell,  Knt. 
The  Hon.  Sir  Gillery  Pigott,  Knt 


Sir  Roundell  Palmer,  Knt.,  Attorney  General. 

Sir  Hugh  M'Calmont  Cairns,  Knt,,  Attorney  General. 

Sir  Robert  Porrett  Collier,  Knt.,  Solicitor  General. 

Sir  William  Bovill,  Knt.,  Solicitor  General. 

Sir  Robert  Joseph  Phillimore,  Knt.,  Queen's  Advocate. 


MEMORANDA  AND  PREFEBMENT8. 


In  the  vacation  between  Michaelnuu  Term,  1865,  and  Hilary  Term,  1866, 
Henrt  Hoplet  White,  Esq.,  of  the  Middle  Temple;  The  Hon.  Anthony  John 
Ashley,  of  the  Inner  Temple;  Henry  William  Cbipps,  Esq.,  of  the  Middle  Temple; 
John  Robert  Davison,  Esq.,  of  the  Middle  Temple,  and  William  Vernon  Har- 
couRT,  Esq.,  of  the  Inner  Temple,  were  appointed  Her  Majesty's  Counsel  learned  in 
the  law. 

In  the  vacation  after  Trinity  Term^  Lord  Cranworth  resigned  the  office  of  Lord 
High  Chancellor,  and  the  Great  Seal  was,  for  the  second  time,  placed  in  the  hands  of 
The  Right.  Hon.  Lord  Chelmsford. 

Sir  Roundell  Palmer  and  Sir  Robert  Porrett  Collier  resigned  the  offices  of 
Attorney  and  Solicitor  (General,  whereupon  Sir  Hugh  M'Calmont  Cairns  was  appointed 
Her  Majesty's  Attorney  General,  and  William  Bovill,  Esq.,  of  the  Middle  Temple,  one 
of  Her  Majesty's  Counsel,  was  appointed  Her  Majesty's  Solicitor  General.  He  shortly 
afterwards  received  the  honour  of  knighthood. 

In  the  same  vacation,  The  Right  Hon.  Sir  Frederick  Pollock  resigned  the  office 
of  Lord  Chief  Baron  of  the  Court  of  Exchequer,  and  was  created  a  Baronet.  He  was 
succeeded  by  Sir  Fitzroy  Kelly,  of  Lincoln's  Inn,  one  of  Her  Majesty's  Counsel,  who, 
upon  being  created  a  Serjeant-at-Law,  gave  rings  with  the  motto  '^  Comtantid." 

John  Blossett  Maule,  Esq.,  of  the  Inner  Temple,  James  Dickinson,  Esq.,  of 
Lincoln's  Inn,  Robert  Scarr  Sowler,  Esq.,  of  the  Middle  Temple,  Samuel  Prentice, 
Esq.,  of  the  Middle  Temple,  Thomas  Jones,  Esq.,  of  the  Middle  Temple,  Charles 
Edward  Pollock,  Esq.,  of  the  Inner  Temple,  William  Adam  Mundell,  Esq.,  of  the 
Middle  Temple,  Richard  Garth,  Esq.,  of  Lincoln's  Inn,  Sir  George  Essex  Honyman, 
Bart.y  of  the  Middle  Temple,  and  John  Richard  Quain,  Esq.,  of  the  Middle  Temple, 
were  appointed  Her  Majesty's  Counsel  learned  in  the  law. 

The  Right  Hon.  Sir  James  Lewis  Knight  Bruce,  one  of  the  Lords  Justices, 
resigned  his  seat,  and  was  succeeded  by  Sir  Hugh  M^Calmont  Cairns,  Her  Majesty's 
Attorney  General. 

John  Rolt,  Esq.,  of  the  Inner  Temple,  one  of  Her  Majesty's  Counsel,  was 
appointed  Her  Majesty's  Attorney  General,  and  afterwards  received  the  honour  of 
knighthood. 
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MATHERS  V,  GREEN. 


Patent— Rtghis  of  OhPataUees—Use  of 
Patent — Account  of  Profits — Inconsistent 
Relief 

The  inability  of  one  of  several  joint-pa- 
tentees profitably  to  use  the  invention  without 
the  consent  of  his  co-patentees^  as  owners  of 
a  prior  patenty  does  not  entitle  him  to  share 
with  his  co-patentees  in  the  profits  made  by 
them  from  the  use  of  the  patent,  there  being  no 
principle  oflaw,  in  the  absence  ofcorUractf  to 
prevent  any  person  not  prohibited  by  statute 
from  using  any  invention  whatever,  and 
no  implied  contract,  where  several  persons 
Jointly  obtain  letters  patent,  that  no  one  of 
them  shall  use  the  invention  without  the  con- 
sent of  the  others,  or  that  he  shall  use  it  for 
their  joint  benefit. 

The  decision  of  the  Master  of  the  Rolls, 
34  Law  J.  Rep.  (n.s.)  Chanc.  298,  re- 
versed. 

Plaintiff  cannot  obtain  relief  inconsistent 
with  the  case  made  by  the  bill. 

This  was  an  appeal  from  a  decision  of 
ihe  Master  of  the  Rolls,  reported  34  Law 
J.  Rep.  (N.s.)  Chanc.  298. 

The  defendants,  Thomas  Oreen  and  his 
eon  Willoughby  Green,  were  manufacturing 
Nur  SKmiKS«85.~CHAN0. 


engineers,  carrying  on  business  together  in 
partnership  at  Leeds,  and  having  also  a 
branch  establishment  in  London,  at  No.  2, 
Victoria  Street,  Holbom.  In  1859  Wil- 
loughby  Green  obtained  a  patent  for 
improvements  in  mowing-machines,  and 
in  1861  two  other  patents  for  further  im- 
provements were  taken  out  in  the  joint 
names  of  the  defendants  and  the  plaintiff, 
who  was  in  their  employ  at  the  Leeds 
works;  and  in  August,  1862,  the  defendants 
and  the  plaintiff  jointly  granted  a  licence 
to  Messrs.  Cookey  &  Co.,  of  Glasgow,  to 
use  one  of  the  joint  patents  at  certain 
royalties. 

On  the  25th  of  March,  1862,  the  plain- 
tiff left  the  Leeds  works  and  went  to  the 
London  establishment,  which  up  to  that 
time  had  been  managed  by  Willoughby 
Green ;  here  he  conducted  the  business  till 
the  21st  of  January,  1863,  when  he  was 
forcibly  ejected  by  Uie  defendants  from  the 
premises. 

The  plaintiff  being  unable  profitably  to 
work  the  joint  patents  without  the  consent 
of  the  owner  of  the  patent  of  1859,  filed 
his  bill  on  the  9th  of  May,  1863,  praying 
for  a  declaration  that  he  was  entitled  to 
share  equally  with  the  defendants  in  the 
joint  patents,  and  in  the  profits  of  all 
articles  made  or  sold  by  the  defendants 
since  the  2l8t  of  January,  1863,  and  in  the 
royalties  received  by  them  under  the  licence 
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granted  to  Cookey  &  Co.,  and  for  an  ac- 
count of  such  profits  and  royalties;  the 
bill  also  sought  an  account  of  the  transac- 
tions between  the  parties  as  to  the  London 
business  from  the  25th  of  March,  1862, 
to  the  21st  of  January,  1863,  upon  the 
footing  of  an  alleged  arrangement,  by  which 
the  plaintiff  was  to  carry  on  the  London 
business  on  his  own  account  upon  certain 
special  terms. 

The  defendants  claimed  the  sole  right  in 
the  joint  patents  by  virtue  of  an  alleged 
arrangement  with  the  plaintiff,  and  sub- 
mitted that,  even  if  the  plaintiff  was  a  joint 
owner  with  them  of  the  patents,  he  would 
only  be  entitled  to  use  the  patents  himself 
and  to  share  in  the  royalties  arising  under 
licences  granted  by  the  joint  patentees,  but 
not  to  share  in  or  have  an  account  of  the 
profit  made  by  the  defendants  by  means 
of  their  use  of  the  patents.  They  also 
denied  the  alleged  arrangement  with  re- 
spect to  carrying  on  the  London  business, 
and  insisted  that  the  plaintiff  only  managed 
that  business  as  the  servant  of  Thomas 
Green,  whose  business  it  had  never  ceased 
to  be,  at  a  salary  of  200/.  a  year. 

The  Master  of  the  Rolls,  after  remarking 
that  any  provision  for  the  separate  working 
of  the  joint  patents  would  work  great 
injustice,  because  the  plaintiff  could  not 
use  the  patent  in  which  he  was  interested 
without  infringing  the  original  patent, 
held,  upon  the  evidence,  that  the  defendants 
had  failed  in  establishing  any  agreement 
by  which  the  plaintiff  had  parted  with 
his  interest  in  the  joint  patents,  and  that 
the  plaintiff  was  entitled  to  one-third  of 
the  profits  made  by  the  use  of  the  joint 
patents  only.  Upon  the  second  branch  of 
the  relief  sought,  his  Honour,  after  review- 
ing the  evidence,  came  to  the  conclusion  that 
until  some  final  agreement  should  be  made 
between  the  parties,  which  never  was  made, 
the  plaintiff  was  entitled  to  be  remunerated 
for  his  services  from  the  25th  of  March, 
1862,  to  the  21st  of  January,  1863,  by 
commission  or  discount  on  the  articles  sold 
by  him,  and  not  by  salary. 

The  defendants  appealed. 

Mr,  SoutkgaU  and  Mr,  Kingdoftj  for  the 
plaintiff,  in  support  of  the  decree,  cited — 
Re  EusselTs  Paieni,  2  De  Gex  &  J.  130. 
Hancock  v.  Bewley^  Johns.  60L 


M'Mahon  v.  Burehell,  6  Hare,  322; 
S.C.  2PhilL  127. 

Easony,  HendersoUy  12  Q.B.  Rep.  986; 
s.  c  18  Law  J.  Rep.  (n.s.)  Q.B.  69. 

Henderson  v.  Ecuon,  17  Q.B.  Rep.  701; 
s.  c.  21  Law  J.  Rep.  (n.s.)  Q.B.  82  ; 
2  PhilL  308. 

Crosley  v.  the  Derby  Oas  Light  Com- 
pany, 3  Myl.  <fe  Cr.  428.. 

Leake  v.  Cordeaux,  4  W.  Rep.  806. 

Jefferys  v.  Boosey,  4  H.L.  Cas.  815  ; 
s.  c.  24  Law  J.  Rep.  (n.s.)  Exch.  81. 

15<fcl6  Ftc<.  c.  83.  *.  35. 
Mr.  Sehvyn  and  Mr,  Phear  appeared  for 
the  defendants,  and 

Mr,  Southgate  was  heard  in  reply. 

The  LoBD  Chancellor  (Nov.  4). — ^The 
bill  in  this  case  was  filed  for  relief  on  two 
distinct  grounds. 

On  the  first  branch  of  the  case,  the 
plaintiff  by  his  bill  alleged  that  he  was 
interested,  jointly  and  equally,  with  the 
defendants  in  the  patents  of  the  20th  and 
31st  of  December,  1861;  that  the  defen- 
dants had  made  profits  by  the  manufacture 
and  sale  of  machines  manufactured  by  them 
according  to  the  inventions  thus  patented, 
and  had  received  money  by  way  of  royalty 
from  the  Messrs.  Cookey,  to  whom  a  licence 
had  been  granted  to  use  the  inventions  or 
one  of  them  ;  and  the  bill  prayed  a  declara- 
tion that  the  plaintiff  was  entitled  to  share 
equally  with  ike  defendants  in  the  profits 
of  the  articles  manufactured  or  sold  by  the 
plaintiffs  under  the  same  patents,  and  in  all 
royalties  received  by  them  under  the  said 
licence. 

The  second  branch  of  relief  sought  related 
to  the  profits  made  by  the  sale  of  lawn- 
mowing  machines,  rollers  and  other  ma- 
chines, from  the  25th  of  March,  1862,  to 
the  21st  of  January,  1863,  at  No.  2,  Vic- 
toria Street,  Holbom.  The  bill  alleged  that 
this  business,  though  carried  on  during  that 
period  in  the  name  of  the  defendant  Thomas 
Qreen,  was  in  truth  the  business  of  the 
plaintiff,  the  goods  there  sold  having  been 
all  purchased  by  him  of  the  defendants,  or 
one  of  them,  and  sold  on  his  own  account, 
though  the  trade  continued  to  be  carried 
on  in  the  name  of  Thomas  Green ;  and  the 
bill  prayed  the  necessary  accounts  and  relief 
founded  on  this  state  of  fisicts. 

On  the  first  branch  of  the  case  the  defen- 
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dantB  inaisied  that  the  patents,  though 
granted  to  the  three  jointly,  belonged  solely 
to  the  defendant  Thomas  Green,  who  had 
paid  all  the  costs  of  obtaining  them,  and 
that  this  had  been  acknowledged  by  the 
plaintiff.  With  regard  to  the  second  part 
of  the  case,  the  defendants  denied  that  the 
business  in  London  had  ever  ceased  to  be 
the  business  of  Thomas  Green,  and  insisted 
that  during  the  period  in  question  the 
plaintiff  was  managing  it  as  the  servant  of 
Thomas  Green. 

As  to  the  first  branch  of  relief  sought  by 
the  bill,  there  is  conflicting  evidence,  on 
which  the  Master  of  the  Rolls  decided  in 
favour  of  the  plaintiff.  In  the  view  I  take 
of  the  case,  it  is  not  necessary  that  I  should 
come  to  any  positive  decision  as  to  whether 
the  plaintiff  had  a  beneficial  interest  in 
these  patents;  but  the  inclination  of  my 
opinion  is  in  conformity  with  the  view 
taken  by  his  Honour.  Perhaps  I  ought 
rather  to  say,  that  whatever  the  truth  may 
be,  I  incline  to  think  there  is  no  sufficient 
evidence  to  rebut  the  primd  facte  presump- 
tion arising  from  the  fact  that  the  letters 
patent  were  granted  to  three.  Where  such 
a  grant  has  been  made  to  two  or  more 
as  joint  inventors,  it  is  dangerous  for  any 
Court  to  allow  one  of  the  grantees  to  set 
up  a  title  against  the  others,  founded  on 
mere  parol  evidence,  or  inference  from 
doubtful  conduct  The  grantee,  who  in  such 
a  case  claims  an  exclusive  right,  ought 
to  obtain  written  evidence  on  the  subject ; 
and  if,  by  omitting  to  take  this  precaution, 
he  is  put  to  a  loss,  he  has  only  himself 
to  blama  But  in  the  present  case  I  do  not 
feel  it  incumbent  on  me  to  pronounce  a 
positive  opinion  as  to  whether  the  plaintiff 
was  or  was  not  beneficially  interest^  in  the 
patents ;  for  even  if  he  was,  he  did  not, 
in  my  opinion,  become  thereby  entitled  to 
any  relief  in  this  suit. 

The  Master  of  the  Kolls,  by  his  decree, 
has  declared  that  the  plaintiff  is  entitled 
to  one-third  share  of  the  letters  patent,  and 
to  one-third  share  of  the  profits  arising  from 
the  use  of  the  invention  patented  subse- 
quentiy  to  the  21st  of  January,  1863,  and 
also  to  one-third  part  of  all  money  which 
has  arisen  from  licences  granted  under  the 
patents.  With  great  deference  to  the  Master 
of  the  Rolls,  I  do  not  think  he  is  entitled 
to  any  part  of  this  relief.  With  respect  to 


money  received  from  the  royalties,  the  de- 
fendants deny  that  they  have  received  any- 
thing, and  this  is  not  met  by  any  evidence 
on  the  part  of  the  plaintiff,  though  it  would 
have  been  easy  for  him  to  have  done  so ; 
for  the  only  licence  alleged  by  him  to  have 
been  granted  is  one  to  certain  gentlemen 
trading  under  the  firm  of  Cookey  k  Co., 
who  must  have  been  able  to  prove  payment 
by  them  on  account  of  royalty  to  the  de- 
fendants, if  any  such  payment  had  been 
made.  The  case,  therefore,  comes  to  this — 
is  the  plaintiff  entitled  to  relief  on  the  score 
that  the  defendants  have  made  profit  by 
using  the  patented  inventions  in  the  manu- 
facture and  sale  of  their  own  goods?  I 
think  not  The  letters  patent  grant  to  the 
three,  their  executors,  administrators  and 
assigns,  that  they,  and  every  of  them,  by 
themselves,  their  servants  and  agents,  or 
such  other  as  they  may  agree  with,  and  no 
others,  shall  for  the  term  of  fourteen  years 
use,  exercise  and  vend  the  said  invention. 
The  right  conferred  is  a  right  to  exclude 
all  the  world  other  than  the  grantees  from 
using  the  invention.  But  there  is  no  exclu- 
sion in  the  letters  patent  of  any  one  of  the 
patentees.  The  inability  of  any  one  of 
the  patentees  to  use  the  invention,  if  any 
such  inability  exists,  must  be  sought  else- 
where than  from  the  letters  patent  But 
there  is  no  principle,  in  the  absence  of  con- 
tract, which  can  prevent  any  person  not 
prohibited  by  statute  from  using  any  inven- 
tion whatever.  Is  there,  then,  any  implied 
contract,  where  two  or  more  persons  jointly 
obtain  letters  patent,  that  no  one  of  them 
shall  use  the  invention  without  the  consent 
of  the  others  ?  or  if  he  does,  that  he  shall 
use  it  for  their  joint  benefit?  I  can  discover 
no  principle  for  such  a  doctrine.  It  would 
enable  one  of  two  patentees  either  to  prevent 
the  use  of  the  invention  altogether,  or  else 
to  compel  the  other  patentee  to  risk  his 
skill  and  capital  in  the  use  of  the  invention, 
on  the  terms  of  his  being  accountable  for 
half  the  profit,  if  profit  should  be  made, 
without  being  able  to  caU  on  his  co-paten- 
tee for  contribution  if  there  should  be  loss. 
This  would  be  to  place  the  parties  in  a 
relation  to  each  other  which,  I  think,  no 
Court  can  assume  to  have  been  intended, 
in  the  absence  of  express  contract  to  that 
effect.  I  am  of  opinion,  therefore,  that  the 
decree  is  wrong  in  declaring  that  the  plain- 
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tiff  is  entitled  to  one-third  share  of  the 
profits  made  by  the  defendants  from  the 
use  of  the  patents,  and  that  he  has  failed 
altogether  in  establishing  any  title  to  relief^ 
so  far  as  relates  to  the  patents.  The  conclu- 
sion at  which  I  have  thus  arrived  is  in  strict 
conformity  with  what  was  done  in  the  case 
of  Ex  parte  Russell^  cited  and  commented 
on  during  the  argument  In  that  case  two 
persons  were  appl3ring  for  patents  for  the 
same  invention — Russell,  the  master,  and 
Muntz,  the  servant.  Russell  applied  to  have 
the  Great  Seal  affixed  to  his  letters  patent ; 
Muntz  opposed,  on  the  ground  that  the 
invention  was  not  his  master^s.  It  seemed  to 
me,  on  the  evidence,  that  the  invention  was 
partly  thAt  of  Russell,  the  master,  and  partly 
that  of  Muntz,  the  servant,  and  I  therefore 
decided  that  the  Great  Seal  should  not  be 
affixed  to  the  letters  patent  of  Russell,  except 
on  the  terms  that  they  should  be  assigned  to  a 
trustee  for  Russell  and  Muntz,  Muntz  agree- 
ing to  abandon  his  application  for  his  own 
letters  patent.  To  this  the  parties  agreed; 
and  it  appears  that  on  a  subsequent  day  a 
discussion  took  place  as  to  the  form  of  €he 
proposed  trust,  and  it  was  ordered,  in  con- 
formity with  what  I  consider  to  be  the 
rights  of  two  persons  jointly  obtaining 
letters  patent,  that  the  letters  patent  should 
be  assigned  to  two  trustees,  and  that  each 
patentee  should  have  a  free  licence  to  him- 
self and  his  partners.  This  case,  however, 
was  so  much  one  of  arrangement  between 
the  parties,  that  if  I  had  not  been  satisfied 
of  the  soundness  of  the  ground  on  which  it 
rested,  I  should  have  paused  before  I  relied 
on  it  as  an  authority. 

Upon  the  second  branch  of  the  case  his 
Lordship  went  minutely  into  the  evidence, 
and  came  to  the  conclusion  that  the  plaintiff 
had  not  succeeded  in  making  out  that  in 
conducting  the  business  in  Victoria  Street, 
he  was  anything  else  than  the  agent  or  ser- 
vant of  Thomas  Green,  and  therefore  that 
he  had  failed  to  establish  any  title  to  the 
relief  prayed  by  the  bill.  With  all  respect 
to  the  Master  of  the  Rolls,  his  Lordship 
was  of  oi)inion  that  the  relief  given  by  the 
decree  was  inconsistent  with  the  case  made 
by  the  bill;  for  by  the  bill  the  plaintiff 
emphatically  insisted  that  he  carried  on 
the  London  business  on  his  own  account, 
for  his  own  benefit,  and  at  his  own  risk, 
though  he  used  the  name  of  Thomas  Green, 


as  one  well  known  in  connexion  with  the 
trad&  There  was  no  suggestion  in  the  bill 
that  he  was  carrying  on  the  business  on 
commission.  Upon  such  a  bill  it  was  impos- 
sible for  this  Court  to  give  relief,  founded 
on  the  assumption  that  ^e  plaintiff,  though 
failing  to  make  out  his  title  as  owner  of 
the  business,  was  yet  entitled  to  relief  on 
the  footing  of  his  having  been  an  agent 
selling  on  stipulated  terms  of  commission. 
The  defendants  had  had  no  opportunity  of 
meeting  such  a  case,  which  not  only  was 
not  the  case  made  by  the  bill,  but  was 
absolutely  inconsistent  with  it. 

His  Lordship  was,  therefore,  of  opinion, 
that  on  the  second  branch  of  the  bill,  as 
well  as  on  the  first,  the  plaintiff  had  wholly 
failed  to  establish  any  title  to  relief,  and, 
consequently,  his  bill  must  be  dismissed 
with  costs. 


ROMILLY.  M.R  ) 

Nov.  2.        }       *°^  "•  '°^^'^- 

Practice — Deinurrer  to  Part  of  Bill, 

Until  the  time  allowed  for  flling  interro- 
gatories has  elapsed  a  defendaM  may  not 
demur  to  part  of  a  bill  wiihmU  answering 
or  pleading  to  the  rest  of  the  bill. 

This  was  a  motion  to  take  a  demurrer  off 
the  file  for  irregularity. 

The  bill  was  filed  on  the  13th  of  July, 
1865.  Appearance  was  entered  on  the  21st 
of  July,  and  on  the  same  day  the  defen- 
dants filed  a  demunrer  to  part  of  the  bill 
without  answering  or  pleading  to  the  rest 
of  the  bilL 

Mr,  Southgate  and  Jfr.  Bevir,  in  support 
of  the  motion. — Before  the  Chancery  Im- 
provement Act  (15  <fe  16  Vict  c.  86),  a 
defendant  demurring  to  part  of  the  bill 
was  bound  to  answer  or  plead  to  the  rest 
Since  that  act,  after  the  time  allowed  for 
filing  interrogatories  has  elapsed,  a  defen- 
dant who  has  not  been  required  to  answer, 
may  demur  to  part  of  the  bill  without 
answering  or  pleading  to  the  rest  of  the  bill 
— Burton  v.  Robertson  (1),  because,  by  the 
12th  section,  he  cannot  then  be  called 
to  answer;  but  the  former  practice  must 

(1)  1  Jo.  &  H.  88;  8.  c.  29  Law  J.  Rep.  (N.S.) 
Chano.  T47. 
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preyail,  except  where  the  statute  has  so 
interfered  to  alter  it. 

Mr.  Selwyn  and  Mr.  Freelingy  for  the 
defendants,  contended  that  inasmuch  as 
under  the  present  practice  a  defendant  is 
not  requir^  to  answer  unless  interroga- 
tories haye  been  filed,  the  principle  of  the 
decision  in  Burton  v.  Robertson  applied  to 
every  case  in  which  interrogatories  have  not 
been  filed,  whether  or  not  tiie  time  for  filing 
them  has  expired.    They  also  referred  to— 

Anderson  v.  Stamp^  34  Law  J.  Rep. 
(n.s.)  Chanc.  230. 

The  Master  of  the  Rolls  said,  that 
until  the  time  for  filing  interrogatories  had 
elapsed,  the  rule  was  very  much  the  same 
as  under  the  old  practice,  and  that  the 
defendant  could  not  during  that  period 
demur  to  part  of  the  bill  without  answering 
or  pleading  to  the  rest  of  the  bill.  This 
demurrer,  therefore,  was  irregular,  and  must 
be  taken  off  the  file. 


ROMILLY,  M.R. 
June  26; 
Nov.  4. 


WICKHAM   t;.    THS  MAR- 
QUIS OF  BATH. 


Statute  of  Mortmain — Attestation. 

A  voluntary  conveyance  of  land  to  charit- 
able uses  teas  executed  by  the  grantor  in  the 
presence  of  a  witness,  who  signed  the  attesta- 
tion clause,  and  in  the  presence  of  turn  other 
persons,  who  executed  the  deed  at  the  same 
time  for  the  purpose  of  conveying  an  out- 
standing legal  estate,  but  did  not  sign  ike 
attestation  clause  : — Held,  that  the  deed  was 
not  seeded  and  delivered  in  the  presence  of 
two  witnesses  unthin  the  meaning  of  the  Statute 
of  Mortmain  (9  Geo.  2.  c.  36). 

This  was  a  suit  instituted  by  the  residuary 
devisees  in  trust  under  the  will  of  Thomas 
Bunn  to  obtain  a*  declaration  of  the  rights 
of  the  persons  interested  in  the  estate 
of  Thomas  Bunn  and  of  his  sister  Jane 
Bunn,  and  especially  to  try  the  question  of 
the  validity  of  two  deeds  of  conveyance  to 
charitable  uses.  One  question  upon  which 
the  validity  of  one  of  these  deeds  depended, 
was,  whether  it  was  or  was  not  executed  in 
the  presence  of  two  witnesses  as  required 
by  the  Statute  of  Mortmain  (9  €ko.  2. 


c.  36),  and  it  is  upon  this  point  only  that 
the  case  is  here  reported. 

By  the  deed  in  question,  Jane  Bunn, 
being  beneficially  entitled  in  fee  simple  to 
the  land,  and  Jane  Bunn  and  the  two  plain- 
tiffs, having  the  legal  estate  in  the  land  as 
residuary  devisees  of  Thomas  Bunn,  con- 
veyed certain  freehold  land  to  trustees  for 
charitable  uses. 

Jane  Bunn  and  the  plaintiffs  signed, 
sealed  and  delivered  the  deed  at  the  same 
time  in  the  presence  of  each  other,  and  in 
the  presence  of  another  person,  who  alone 
signed  the  attestation  clause. 

Jane  Bunn  died  intestate  as  to  the  land. 

Mr.  Hobhouse  and  Mr.  Bendall-,  for  the 
plaintiffs. 

Mr.  Selwyn  and  Mr.  Phear,  for  the  trus- 
tees of  the  charity,  contended  that  the  deed 
was  executed  in  compliance  with  the  statute. 
It  was  proved  that  two  witnesses  were 
present  at  the  execution,  and  it  was  not 
necessary  that  they  should  have  signed  the 
deed ;  but  they  had  signed  it,  and  the  fact 
of  their  being  parties  did  not  make  them 
the  less  witnesses. 

Mr.  Baggallay  and  Mr.  J.  Pearson,  for 
the  heir  of  Jane  Bunn,  contended  that  as 
the  plaintiffs,  though  present  when  the  deed 
was  executed  by  James  Bunn,  were  not 
present  for  the  purpose  of  witnessing  her 
execution,  and  as,  though  they  signed  the 
deed,  they  did  not  sign  it  for  the  purpose 
of  attesting  such  execution,  the  provisions 
of  the  statute  had  not  been  complied 
with. 

The  argument  was  on  the  26th  of  June; 
and  on  the  4th  of  November, 

The  Master  of  thb  Rolls  said, 
that  he  was  of  opinion  that  the  deed 
had  not  been  attested  by  two  witnesses,  as 
required  by  the  Statute  of  Mortmain.  At- 
testing a  will  or  deed  meant  that  one  or 
more  persons  were  present  at  the  time  of 
the  execution,  of  the  instrument  for  that 
purpose,  and  that  as  evidence  thereof  they 
signed  the  attestation  clause  stating  such 
execution.  The  fact  that  any  number  of  per- 
sons were  present  when  Jane  Bunn  executed 
the  deed  would  not  comply  with  the  provi- 
sions of  the  statute,  if  they  did  not  sign  the 
deed  as  witnesess  attesting  such  execution. 
Were  it  otherwise,  all  the  cases  on  powers 
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which  required  the  strict  performance  of 
the  condition  attached  to  the  exercise  of  the 
power  would  have  been  incorrectly  decided; 
indeed,  no  attestation  at  all  of  the  deed 
would  be  necessary,  if  a  sufficient  number 
of  persons  were  present  at  the  time  when 
the  deed  was  executed,  although  their 
presence  was  without  any  object  relating  to 
the  subject  of  the  deed.  In  the  present 
case  it  was  supposed  that  a  difference  was  to 
be  found  in  the  fact,  that  the  plaintifiQs  who 
were  present  when  Jane  fiunn  executed  the 
deed,  executed  it  also  themselves;  but  in 
his  Honour's  opinion  that  made  no  differ- 
ence. They  did  not  execute  the  deed  eo 
intuitu;  that  is,  they  did  not  sign  the  deed 
for  the  purpose  of  attesting  the  execution 
of  Jane  Bunn,  but  for  the  purpose  of  con- 
veying any  interest  they  had  or  might  be 
supposed  to  have  in  the  property,  and  this 
could  not  be  converted  into  attestation  of 
Jane  Bunn's  execution.  Were  it  otherwise 
the  Statute  of  Mortmain  would  be  easily 
evaded.  Three  tenants  in  common  of  an 
estate  might  convey  it  to  a  charitable  insti 
tution  without  any  attestation  at  all  in 
the  ordinary  sense  of  the  word ;  because,  ac- 
cording to  the  argument  of  the  trustees,  any 
two  of  the  grantors  might  be  witnesses  of 
the  execution  of  the  deed  by  the  third, 
provided  they  all  executed  it  at  the  same 
time  and  in  each  other's  presence.  The 
execution  of  the  deed,  therefore,  had  only 
been  attested  by  one  witness;  and,  the 
omission  of  the  attestation  by  a  second 
witness  being  a  violation  of  the  provisions 
of  the  statute,  the  deed  was  void. 


HIKDLET  V,  SMXBT. 


Wood,  V.C. 
Nov.  6,  7. 

Injunction — Damages — 21  <Cr  22  Vict, 
c.  27.  {Sir  H,  Caims'sAct) — Jurisdiction, 

Where  a  breach  of  covenant  is  threat^ 
enedy  and  has  been  partly  executed,  the 
Court,  having  jurisdiction  to  restrain  the 
threatened  breach,  will  also  avoard  damages 
in  respect  of  the  executed  breach. 

The  defendant  in  this  suit  was  under- 
lessee  of  some  dwelling-houses  and  premises 
in  Gray's  Inn  Lane,  under  a  lease  from  the 
plaintiff,  dated  the  12th  of  March,  1858, 


in  which  lease  the  defendant  covenanted, 
amongst  other  things,  to  keep  the  premises 
in  repair  so  that  they  should  be  fit  for  a 
tenant  at  rack-rent,  and  not  to  cut  or  in- 
jure the  principal  timbers  or  walls  thereof. 
During  the  summer  of  1864  the  defendant 
had  applied  to  the  plaintiff  for  leave  to 
make  alterations,  but  no  licence  or  consent 
was  ever  given  by  the  plaintiff. 

The  defendant,  however,  proceeded  to 
carry  out  his  intended  alterations  vrithout 
the  knowledge  or  concurrence  of  the  plain- 
tiff. 

Early  in  February,  1865,  the  phdntiff 
discovered  that  out  of  eight  dwelling- 
houses  six  had  been  already  pulled  down, 
or  so  fetr  altered  as  to  be  no  longer  recog- 
nizable, and  that  a  partition-wall  had  been 
partly  removed,  there  remaining  only  two 
houses  then  untouched 

On  the  17th  of  February,  1866,  the 
plaintiff  filed  his  bill,  praying  for  an  in- 
junction to  restrain  the  defendant  "from 
pulling  down  or  altering,  or  fit>m  continu- 
ing to  alter  or  pull  down,  or  allowing  to 
remain  altered  or  pulled  down,  any  of  the 
dwelling-houses  or  buildings  comprised  in 
the  lease,  or  from  allowing  the  premises,  or 
any  part  thereof,  to  remain  in  any  other 
condition  than  that  in  which  they  were  in 
the  month  of  June,  1864,  and  before  the 
alteration,"  and  also  praying  for  damages. 

It  was  in  evidence  that  considerable 
diminution  in  the  rent  and  permanent  value 
of  the  premises  was  likely  to  take  place,  in 
consequence  of  the  alterations.  An  inter- 
locutory iigunction  had  been  obtained,  and 
the  case  now  came  on  upon  motion  for 
decree.  It  appeared  that  since  the  filing 
of  the  bill  the  defendant  had  committed 
some  further  waste,  in  respect  of  the  two 
remaining  houses. 

Mr.  Oiffard  and  Mr.  A.  Thomson,  for 
the  plaintiff,  referred  to  the  act  21  ^  22 
Vict  c.  27. 

Mr,  AmphleU  and  Mr.  G,  Berkeley,  for 
the  defendant,  contended  that  the  plaintiff 
was  too  late. — 

Lawrence    v.    Austin,   and   Durell  ▼. 
Fritchard,    34   Law  J.  Rep.    (N.a) 
Chanc.  598. 
At  any  rate,  it  could  not  be  a  question  of 
restoration,  but  only  of  damages. 
Mr.'Giffard,  in  reply. 
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Wood,  V.C. — After  reviewing  the  evi- 
dence with  regard  to  the  alleged  concurrence 
on  the  part  of  the  plaintiff,  remarked  that 
there  was  no  proof  of  any  consent  having 
been  given  by  him ;  the  only  difficulty 
in  the  case  was  as  to  the  jurisdiction  of 
the  Court  in  respect  of  damages.  Although 
the  plaintiff  had  come  into  court  late,  yet 
there  had  been  no  lachesy  and  he  was  clearly 
entitled  to  relief  with  regard  to  that  part 
of  the  premises  which  had  not  been  pulled 
down  or  altered  at  the  time  the  bUl  was 
filed.  There  being  sufficient  ground  to 
sustain  the  jurisdiction  of  the  Court  in 
restraining  l^e  threatened  breach  of  cove- 
nant, he  thought  the  same  jurisdiction 
would  extend  under  the  act  to  the  exe- 
cuted breach.  He  could  not  order  all 
the  buildings  to  be  reinstated  in  their  ori- 
ginal condition ;  but  it  would  be  unreason- 
able to  give  the  plaintiff  only  partial  relief 
in  equity,  and  then  leave  Mm  to  recover 
damages  at  law,  the  whole  matter  having 
reference  to  a  breach  of  one  and  the  same 
covenant  In  the  absence  of  authorities 
upon  the  point,  he  should  follow  a  de- 
cision of  his  own  in  a  somewhat  similar 
case  (1). 

He  should  therefore  make  an  order  in 
acoordanoe  with  the  prayer  of  the  bill, 
substituting  "the  17th  of  February,  1865," 
the  date  of  the  filing  of  the  bill,  for  "  the 
month  of  June,  1864,"  the  time  specified 
in  the  prayer;  and  then  there  must  be  an 
inquiry  whether  any  and  what  damages  had 
been  occasioned  to  the  plaintiff  by  the 
breach  of  the  covenant  in  the  lease,  whereby 
the  defendant  covenanted  to  keep  the 
demised  premises  in  repair,  and  not  to  cut 
or  injure  the  principal  waUs  or  timbers 
thereof  regard  being  had  to  the  buildings 
now  erected  on  the  premises. 

In  respect  of  the  restoration  of  any  part 
of  the  buildings,  the  ii^junction  to  be  sub- 
ject to  an  inquiry  whether  it  would  be 
more  for  the  benefit  of  the  plaintiff  that 
damages  should  be  assessed  instead  of 
such  restoration,  and  if  so,  damages  to  be 
assessed  accordingly. 


(1)  Hb  Honour  did  not  name  the  caae  referred 
to;  bat  lee  Soamee  «.  Edge,  Johns.  669;  Middleton 
V,  Mftgnay,  2  Hem.  k  M.  288. 


Wood,  V.C.  )  united  states  of  amebica 
July  26.     J  V.  prioleau. 

International  Law — Government  de  facto 
— Property  toithin  Neutral  State — Lien, 

Certain  cotton,  ike  public  property  of  the 
Confederate  States  of  AmericOy  was  con- 
signed by  the  Confederate  Government  to 
the  defendants  Prioleau  and  others,  a  firm 
carrying  on  business  at  Liverpool,  in  pur- 
suance of  an  agreement  betufeen  the  Con- 
federate Government  and  the  defendants, 
whereby  the  defendants  were  entitled  out  of 
the  proceeds  of  the  cotton  to  recoup  them- 
selves certain  charges  and  expenses  incurred 
by  them  under  the  provisions  of  the  same 
agreement.  The  Confederate  Government 
having  been  dissolved,  and  the  Confederate 
States  having  submitted  to  the  authority  of 
the  United  States  Government,  the  latter 
government  filed  a  bill  praying  to  have  the 
cotton,  which  had  arrived  at  Liverpool,  deli- 
vered up  to  them,  and  for  an  injunction  and 
receiver.  It  appeared  by  the  evidence  that 
the  defendants  had,  under  the  agreement,  a 
lien  upon  the  cotton  to  the  extent  of  at  least 
20,000^  Upon  motion  for  an  injunction 
and  receiver, — Held,  that  the  cotton  in  ques- 
tion v>as  now  the  property  of  the  United 
States  Government,  but  that  they  must  take 
it  subject  to  the  obligations  entered  into 
respecting  it  by  the  de  facto  Confederate 
Government, 

The  defendant  Prioleau  was  appointed 
receiver,  with  power  to  sell  the  cotton;  but  lie 
Uf€U  required  to  give  security  for  its  vahie 
ultra  the  20,000/.,  the  amount  of  the  defen- 
dant^ lien. 

The  bill  in  this  suit  was  filed,  by  the 
United  States  of  America,  in  their  corpo- 
rate capacity,  against  the  defendants  Pno- 
leau  and  others,  members  of  a  firm  of 
Eraser,  Trenholm  &  Co.;  carrying  on  busi- 
ness at  Liverpool,  and  also  against  certain 
other  persons,  among  whom  was  the  Mersey 
Docks  and  Harbour  Board,  and  prayed  for 
a  decree  for  delivery  up  to  the  plaintiffs  of 
certain  cotton  consigned  to  Fraser,  Tren- 
holm &  Co.;  for  an  injunction  restraining 
the  delivery  of  the  cotton  to  any  other 
person  than  the  plaintiffs;  restraining  also 
the  principal  defendants  from  obtaining 
possession  of  or  selling  the  cotton,  and 
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from  negotiating  the  bills  of  lading  thereof; 
and  for  the  appointment  of  a  receiver,  with 
power  to  sell  die  cotton. 

The  facts  on  which  the  plaintiffs  relied 
were  as  follows:  Certain  subjects  of  the* 
United  States  had  risen  in  rebellion  and 
established  a  government  under  the  style 
of  the  Government  of  the  Confederate 
States,  which  government  had,  however, 
before  the  filing  of  the  bill,  ceased  to  exist 
During  its  existence  it  had  received  as  part 
of  its  public  property  certain  monies  and 
goods,  and,  amongother  things,  a  large  quan- 
tity of  cotton,  including  the  cotton  the  sub- 
ject of  the  present  suit  This  latter  cotton, 
amounting  to  1,356  bales,  or  thereabouts, 
was,  by  the  order  of  the  Confederate  Qo- 
vemment,  shipped  at  Galveston,  in  Texas, 
one  of  the  Confederate  States,  and  taken 
to  Havana,  where  it  was  consigned  to  an 
agent  of  Eraser  &  Co.  It  was  there  r&- 
shipped  on  board  a  ship  called  the  Aliney 
and  sent  to  England,  with  a  view  to  its 
being  sold  there  on  behalf  of  the  Confede- 
rate Government  The  Aline  sailed  from 
Havana  on  the  10th  of  June,  1865,  with 
the  cotton  on  board,  and  she  arrived  at 
Liverpool  early  in  July.  The  cotton  was 
consigned  to  the  defendants  Fraser,  Tren- 
holm  &  Co.,  and  was  of  the  value  of  at 
least  40,000/.  The  rebellion  having  come 
to  an  end,  the  Confederate  Government 
had  been  dissolved,  and  the  persons  who 
had  constituted  that  government  had  ceded 
to  the  plaintiffs  all  the  public  property 
thereof^  including,  as  the  plaintiffis  alleged, 
the  cotton  in  question,  wUch  the  plaintiffs 
asserted  to  be  now  their  absolute  property. 
The  plaintiffs  had  accordingly  served  a 
notice  on  the  defendants  requiring  them 
not  to  deal  with  the  cotton  without  the 
consent  of  the  plaintiffs. 

The  defendants  Fraser,  Trenholm  &  Co., 
however,  asserted  that  they  had  alien  upon 
the  cotton  to  the  extent  of  at  least  20,000/., 
and  from  their  evidence  it  appeared  that 
an  agreement,  dated  the  7th  of  July,  1864, 
was  made  between  the  defendant  Prioleau 
of  the  one  part,  and  one  M'Bae,  who  was 
therein  described  as  the  duly  authorized 
agent  of  the  Confederate  Government,  of 
the  other  part,  whereby  it  was  (amongst 
other  things)  agreed  that  Prioleau  should 
build  eight  steam  vessels,  which  should  as 
and  when  built  be  let  out  to  hire  to  M'Eae, 


and  be  employed  by  him  in  the  transport 
of  cotton  and  other  produce  from  the  Con- 
federate States;  that  Prioleau  should  re- 
ceive on  consignment  all  the  cotton  and 
other  produce  brought  in  the  said  vessels, 
and  should  sell  the  same  according  to  the 
instructions  he  should  receive  for  that  pur- 
pose ;  that  all  the  usual  expenses  incident 
to  the  sailing  of  the  said  vessels  should  from 
time  to  time,  as  the  same  were  expended  or 
incurred,  be  recouped  out  of  the  proceeds 
of  the  said  consignments;  that  M'Rae  should 
be  entitled  to  direct  in  what  manner  one- 
half  of  the  net  proceeds  should  be  expended 
or  withdrawn  from  the  hands  of  Prioleau, 
and  as  to  the  other  half  of  such  net  pro- 
ceeds, it  should  remain  in  the  hands  of 
Prioleau  until  the  same  should  amount  to 
the  gross  purchase-money  of  the  said  vessels ; 
and  that  thereupon  M'Rae  should  be  entitled 
to  purchase  the  same  vessels,  and  that  Prio- 
leau should  thereupon  deliver  them  over, 
or  so  many  of  them  as  might  then  remain. 

It  appeared  that  Prioleau  had  expended 
20,000^  in  sailing  the  ships,  in  addition  to 
the  cost  of  building  them,  all  of  which 
20,000^,  as  well  as  the  cost  of  building 
some  of  the  ships,  was  unsatisfied;  that 
the  cotton  arrived  at  Havana,  and  was 
delivered  to  the  agent  of  Fraser  &  Co.  there, 
before  the  surrender  of  General  Kirby 
Smith's  army  in  Texas,  but  after  the  sur- 
render of  the  other  Confederate  armies; 
that  some  of  the  ships  were  not  completed 
when  the  Confederate  Government  ceased 
to  exist;  and  that  the  members  of  the  firm 
of  Fraser,  Trenholm  &  Co.  were  Americans, 
with  the  exception  of  Prioleau,  who  was  a 
naturalized  British  subject 

The  case  now  came  on,  by  way  of  motion 
for  an  injunction  and  receiver. 

The  Attorney  General  (Sir  E,  Palmer  J, 
Mr.  Giffard  and  Mr,  Druee,  for  the  plain- 
tiff— ^The  plaintiffs'  title  to  the  cotton  is 
perfectly  clear;  the  only  question  suggested 
is,  whether  there  is  any  lien  upon  it  in 
favour  of  Fraser  <fe  Co.  It  is  not  disputed 
that  the  cotton  was  the  public  property  of 
the  de  facto  Confederate  Government,  and 
was  sent  by  them  to  England  as  public  pro- 
perty. The  rebellion,  therefore,  being  at  an 
end,  and  the  authority  of  the  plaintiffs  re- 
established, it  is  clear  that  the  cotton  in 
question  has  passed  to  them  as  the  public 
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property  of  the  United  States^  subject  only 
to  i^e  Uen  (if  any)  in  &voar  of  the  defen> 
dants  Eraser  <fe  Co.  The  plaintiffs,  and  they 
only,  have  a  right  to  sue  for  the  cotton  in 
this  court — 

HuUett  y.  the  King  of  Spain,  1  Dow 

&  CL  169. 
J%e  Emperor  of  Aiutria  v.  Day,  3  De 

Gex,  F.  A  J.  217;  s.c.   30  Law  J. 

Rep.  (n.s.)  Chanc.  690. 
The  King  of  the  Two  Sicilies  v.  Wileox, 

1  Sim.  N.S.  332. 

With  respect  to  the  Hen  asserted  by  Eraser 

4fe  Co.,  the  agreement  being  a  special  one, 

any  general  lien  in  theirfavour  is  excluded — 

Bocky.  Qorrimn,  2  De  Gex,  E.  &  J. 

434;  8.&    30  Law  J.   Rep.   (n.b.) 

Chanc.  39. 
Moreover,  the  agreement  was  made  with  a 
usurping  government,  who  had  no  rightful 
title  to  the  cotton;  the  cotton  was  sent  from 
Galveston  during  the  last  throes  of  the  expir- 
ing insurrection,  and  Eraser  k  Co.  received 
it  with  full  notice ;  they  cannot  therefore 
set  up  any  lien  on  it  as  against  the  plaintiifs, 
who  in  no  way  authorized  the  agreement. 
It  appears  also  that  some  at  least  of  the 
members  of  the  firm  of  Eraser  &  Co.  were 
subjects  of  the  United  States;  therefore  no 
contract  made,  as  this  was,  by  the  firm  with 
the  insuigent  government  can  be  recognized 
by  this  or  any  Court — 1  Ken£8  Com,  77, 
86.  At  any  rate,  these  are  grave  questions, 
which  will  have  to  be  determined  at  the 
hearing  of  the  cause,  and  this  \a  enough  to 
entitle  the  plaintifEs  to  the  appointment  of 
a  receiver. 

Mr.  Bolt,  Mr.  W.  M.  James,  Mr.  MU- 
wxrd  and  Mr.  C.  Hall,  for  the  defendants 
Prioleau  and  others,  constituting  the  firm 
of  Eraser  <fe  Co. — It  is  a  serious  question 
whether  this  cotton  is  not  the  property  of 
the  State  of  Texas  rather  than  of  the  United 
States  Qovemment ;  and  if  the  former,  the 
State  of  Texas  ought  to  be  the  plaintiffs 
in  this  suit  Passing  over  this  objection  to 
the  frame  of  the  suit,  and  assuming  the 
cotton  to  be  the  property  of  the  plaintiffis,  it 
is  plain  that  they  must  take  it  subject  to 
those  obligations  which  the  Confederate 
Government  had  entered  into  with  respect 
to  it  They  cannot  stand  in  a  better  posi- 
tion than  the  Confederate  Government  would 
have  done  if  they  had  succeeded  in  estab- 
lishing themselves  as  a  government  c^yt<r^. 
Nsw  SaBiESy  35.— Chavo. 


If  the  government  of  Napoleon  during  the 
Hundred  Dajs  had  consigned,  even  to  a 
Erench  subject  in  this  country,  that  which 
was  undoubted  public  property,  subject  to 
obligations  in  favour  of  the  consignee,  and 
the  property  being  in  this  countiy  in  the 
hands  of  the  consignee,  the  restored  Bourbon 
government  had  instituted  proceedings  in 
^e  Courts  of  this  country  to  recover  that 
property,  those  Courts  would  have  allowed 
them  to  recover  the  property  only  on  con- 
dition of  their  satisfying  the  obligations 
entered  into  by  the  Imperial  Government — 
Wheaton's  Elements  of  International  Law, 
edit  1863,  pp.  55,  56.  This  view  is  con- 
firmed by  Lord  Cranworth's  judgment  in 
the  case  of  The  Kihg  of  the  Two  Sicilies. 
This  being  the  general  principle,  the  only 
question  is,  what  is  the  true  construction  of 
the  contract?  It  is  clear  that  Eraser  k  Co. 
acquired  the  cotton  by  virtue  only  of  the 
contract.  This  contract  was  entered  into 
with  a  de  facto  Government ;  and  that  is 
enough  to  establish  the  right  of  Eraser  <&  Co. 
to  a  Hen.  It  is  clear  from  the  evidence  that 
this  lien  under  the  agreement  amounts  to 
at  least  20,000^.  on  the  gross  proceeds  of 
the  cotton ;  and  till  their  lien  is  satisfied, 
they  are  entitled  to  have  the  most  complete 
control  over  the  cotton.  The  effect  of 
appointing  a  receiver  would  be  to  turn 
Eraser  k  Co.  out  of  possession  of  that  on 
which  they  have  a  lien  for  monies  actually 
paid  out  of  pocket  There  being  no  sug- 
gestion that  Mr.  Prioleau  is  insolvent,  this 
would  not  be  in  accordance  with  the  ordinary 
practice  of  the  Court.  The  motion  ought 
therefore  to  be  reused. 

Mr.  Qiffard,  in  reply. — The  case  of  The 
King  of  <Ac  Two  Sicilies  v.  Wilcox  differs 
from  the  present,  because  there  the  plaintiff 
came  to  the  Court  affirming  the  contract 
which  had  been  made  with  the  rebel 
government,  and  making  that  contract  the 
ground  of  his  suit.  It  is,  therefore,  no  autho- 
rity for  the  present  case. 

Wood,  V.C. — There  are  one  or  two 
points  which,  I  think,  are  tolerably  clear  in 
this  case.  The  first  point  is  with  reference 
to  the  right  of  the  United  States  of  Ame- 
rica, at  this  moment,  to  the  cotton,  subject 
to  the  agreement  I  treat  it  first  in  that 
way.  It  has  scarcely  been  disputed  on  the 
present  argument^  and  could  hardly  be  dis- 
C 
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puted  at  any  future  stage  of  the  inquiry, 
that  the  right  is  dear  and  distinct,  because 
the  cotton  in  question  is  the  admitted  result 
of  funds  raised  by  a  de  facto  government, 
exercising  authority  in  what  were  called  the 
Confederate  States  of  America ;  that  is  to 
say,  several  of  those  States  which,  in  union, 
formerly  constituted  the  United  States, 
and  wluch  now,  in  fact,  constitute  them ; 
and  that  de  facto  government,  exercising 
its  powers  over  a  considerable  number  of 
States  (more  than  one  would  be  quite 
enough),  raises  money — be  it  by  by  volun- 
tary contribution,  or  be  it  by  taxation,  is  not 
of  much  importance.  The  defendant  Prio- 
leau,  in  cross-examination,  admits  that  they 
exercised  considerable  power  of  taxation ; 
and  with  those  means,  and  claiming  to 
exerdse  that  authority,  they  obtained  from 
several  of  the  States  of  America  funds,  by 
which  they  purchased  this  cotton  for  the 
use  of  the  de  facto  government  That 
being  so,  and  that  de  facto  government 
being  displaced,  I  apprehend  it  is  quite 
clear  that  the  United  States  of  America 
(that  is  to  say,  the  government  which  has 
been  successful  in  displacing  the  de  facto 
government,  and  whose  authority  was 
usurped  or  displaced,  or  whatever  term  you 
may  choose  to  apply  to  it),  the  authority 
being  restored,  stand,  in  reference  to  this 
cotton,  in  the  position  of  those  who  have 
acquired,  on  behalf  of  the  citizens  of  the 
United  States,  a  public  property ;  because 
otherwise,  as  has  been  well  said,  there  would 
be  nobody  who  could  sue  in  respect  of^  or 
deal  with,  property  that  has  been  raised, 
not  by  contribution  of  any  one  sovereign 
state  (which  might  raise  a  question,  owing 
to  the  peculiar  constitution  of  the  Union, 
if  it  had  been  raised  in  Virginia  or  Texas, 
or  in  any  given  State),  but  the  cotton  is  the 
produce  of  levies,  voluntary  or  otherwise, 
on  the  members  of  the  several  States  which 
have  united  themselves  into  the  United 
States  of  America,  and  which  are  now 
under  the  control  of  the  present  plaintiffs, 
and  are  represented,  for  all  purposes,  by  the 
present  plaintiffs.  That  being  so,  the  right 
of  the  present  plaintiffs  to  this  cotton,  sub- 
ject to  this  agreement,  is,  I  think,  clear, 
because  the  agreement  is  an  agreement  pur- 
porting to  be  made  on  behalf  of  the  then 
de  facto  existing  government,  and  not  of 
any  other  persons.     That  case  of  The  King 


of  the  Two  Siciltee  and  the  case  of  The  King 
of  Spain,  and  other  cases  of  the  same  kind, 
which  it  is  not  necessary  to  go  through, 
shew  that  whenever  a  government  de  facto 
has  obtained  the  possession  of  property,  as 
a  government,  and  for  the  purposes  of  the 
government  de  facto,  the  government  which 
displaces  it  succeeds  to  all  the  rights  of 
the  former  government,  and,  among  other 
things,  succeeds  to  the  property  they  have 
so  acquired. 

Now  I  come  to  the  second  head  (^  the 
question,  and  I  confess  at  this  moment,  as 
at  present  advised  (of  course  it  will  be 
open  to  more  argument  hereafter),  I  do  not 
feel  much  doubt  on  the  subject,  namely, 
the  question  whether  or  not,  taking  this 
property,  they  must  or  must  not  take  it 
subject  to  the  agreement  It  appears  to 
me,  at  present,  t£ey  must  take  it  subject 
to  the  agreement.  It  is  an  agreement 
entered  into  by  a  de  facto  government, 
treating  with  persons  who  have  a  per- 
fect right  to  deal  with  them.  I  appre- 
hend if  they  had  been  American  subjects 
they  might  do  so.  One  of  them,  Pnoleau, 
is  not  an  American  subject  (at  least  I  have 
no  evidence  that  he  is);  he  is  a  naturalized 
British  subject;  he  would  have  a  perfect 
right  to  deal  with  a  de  facto  government; 
and  it  cannot  be  compared  with  any  one 
of  those  cases  Mr.  Giffard  put,  of  persona 
taking  the  property  of  another  with  know- 
ledge of  the  rights  of  that  other.  That 
is  a  species  of  argument  that  cannot  be 
applied  to  international  cases  of  this  de- 
scription, and  for  a  veiy  good  reason;  if 
so,  there  would  be  no  possibility  during 
the  existence  of  a  government  de  facto  of 
any  person  dealing  with  that  government 
in  any  part  of  the  world.  The  Courts  of 
every  country  recognize  a  government  de 
facto  to  this  extent,  for  the  purpose  of 
saying — ^you  are  established  de  facto,  if  you 
are  carrying  on  the  course  of  government, 
if  you  are  allowed  by  those  whom  you 
affect  to  govern  to  levy  taxes  on  them,  and 
they  pay  those  taxes,  and  contribution  is 
made  accordingly,  or  you  are  acquiring 
property,  and  are  at  war,  having  the  rights 
of  belligerents,  not  being  treated  as  mere 
rebels,  but  having  the  rights  of  bellige- 
rents, by  persons  who  say  they  are  the 
authorized  government  of  the  country. 
Other  nations  can  have  nothing  to  do  with 
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that  matter.  They  say  we  are  bound  to 
protect  our  subjects  who  treat  with  the 
existing  government;  and  we  must  give  to 
those  subjects,  in  our  country,  every  right 
which  the  government  de  facto  can  give  to 
them,  and  must  not  allow  the  succeeding 
government  to  assert  any  right  as  against 
tiie  contracts  which  iiave  been  entered  into 
by  the  government  de  facto;  but,  as  ex- 
pressed by  Lord  Cranworth  in  the  case 
referred  to,  they  must  succeed  in  every 
respect  to  the  property  as  they  find  it,  and 
subject  to  all  the  conditions  and  liabilities 
to  which  it  is  subject  and  by  which  they 
are  bound.  Otherwise,  I  do  not  see  any 
answer  to  Mr.  James's  illustration,  and  I  ^ 
do  not  see  why  there  should  not  have  been 
a  bill  filed  to  have  the  Alabama  delivered 
up;  I  do  not  see  why  when  the  two  vessels 
were  in  the  port  of  Southampton,  with 
their  flags  flying  at  the  masthead,  there 
should  not  have  been  a  bill  filed  in  this 
Court  to  have  the  Alabama  given  up; 
because  on  the  theory  of  the  present  plain- 
tiffs, it  was  their  property,  just  as  much  as 
this  cotton  is  now.  If  the  case  had  been 
this  (and  it  is  the  only  case  I  can  consider 
as  making  any  difference,  but  that  differ- 
ence would  be  fatal  to  the  plaintiffs'  case 
in  another  point  of  view) :  if  they  had  been 
a  set  of  marauders,  a  set  of  robbers  (as  was 
said  to  be  the  case  in  the  kingdom  of 
Naples,  truly  or  untruly),  devastating  the 
country,  and  acquiring  property  in  that 
way,  and  then  affecting  to  deal  with  your 
subjects  in  England,  it  would  not  be  the 
United  States,  but  the  individuals  who 
had  been  robbed  and  suffered,  who  could 
come  as  plaintiffs.  That  would  be  fatal  to 
the  claim  of  the  United  States  as  plaintiffs. 
The  United  States  could  only  come  to 
claim  this  because  it  has  been  raised  by 
public  contribution;  and  although  the 
United  States,  who  are  now  the  govern- 
ment de  facto  and  de  jure,  claim  it  as 
public  property,  yet  it  would  not  be  public 
property  unless  it  was  raised,  as  I  have 
said,  by  exercising  the  rights  of  govern- 
ment, and  not  by  means  of  mere  robbery 
and  violence. 

I  confess,  therefore,  I  have  so  little  doubt 
that  this  agreement  is  one  that  would  be 
binding  on  the  plaintiffs,  that  I  cannot  act 
against  these  gentlemen  without  securing 
to  them  the  reasonable  benefit  of  this  agree- 


ment; and  I  cannot  put  them  under  any 
terms  which  would  exclude  them  from  the 
reasonable  benefit  of  what  they  are  entitled 
to,  and  must  be  held  entitled  to,  as  I  think, 
at  the  hearing  of  the  cause. 

As  to  the  reasonable  benefit  of  the  agree- 
ment iteelf,  the  matter  stands  thus :  It  is 
open  to  argument  (and  that  is  enough  for 
the  purpose  of  securing  the  fund),  at  the 
hearing,  to  say  that  the  measure  of  the  defen- 
dants' rights  will  be  this — (I  am  not  pre- 
cluding it  as  against  them  at  all,  but  merely 
mention  it  as  a  ground  for  securing  the 
fund  in  the  interim) — that  they  will  be 
entitled  only  to  take  the  expenses  of  sailing 
the  vessels,  and  so  on,  out  of  the  gross  pro- 
ceeds ;  then  they  will  have  to  divide  the  sur- 
plus into  moieties ;  one  moiety  of  the  whole 
clearly  belongs  to  the  plaintiffs  (all  that  is 
very  arguable  at  the  hearing,  and  I  say  no 
more  upon  it  at  present),  and  the  other 
moiety  would  have  to  pass  to  account  for 
the  purchase-money  of  the  eight  ships,  and 
then,  of  course,  so  passing,  the  plaintiffs 
would  be  entitled  to  have  the  eight  ships. 
There  is  a  clause  at  the  end,  which  did  not 
escape  my  attention,  that  they  shall  take  the 
ships,  or  such  as  shall  remain.  That  does 
not  apply  to  selling  them  to  the  Braeils,  or 
to  anybody  else,  but  to  sinking  or  destroy- 
ing them.  As  I  read  the  agreement,  at 
present  I  incline  to  think  they  were  to  be 
paid  for  if  destroyed,  that  is  to  say,  by 
blockading  vessels,  accidents  at  sea,  and  so 
on.  That  being  so,  the  defendants  then 
swearing  that  they  are  under  liabilities  to 
the  extent  of  20,000^.,  that  they  have 
actually  accepted  bills  for  more  than  one- 
half  that  amount,  and  are  liable  for  the 
rest,  I  do  not  think  I  ought  to  deal  with 
them  in  respect  of  that  20,000^  in  any 
way,  but  I  treat  that  as  a  matter  which 
they  may  put  into  their  own  pockets,  subject 
to  the  possibility  of  their  being  called  on 
to  refund,  if  any  different  view  should  be 
taken  at  the  hearing,  or  if,  on  taking  the 
account,  there  should  be  found  due  less 
than  is  really  at  this  moment  claimed.  But, 
on  the  other  hand,  with  regard  to  the  sum 
of  40,000/.,  divided  now  into  two  parts, 
20,000/.  having  gone  to  the  expenses,  and 
the  other  20,000/.  remaining.  Of  that 
20,000/.,  it  appears  to  me  at  present  the 
plaintiffs  would  be  entitled  to  one-half; 
and  if  the  defendants  insist  on  claiming  the 
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other  10,000/.,  it  can  only  be  on  the  terms 
of  their  being  ready  to  surrender  the  ships 
when  this  money  shall  be  raised;  they  can- 
not hold  both  tiie  vessels  and  the  money. 
They  have  got  four  of  them,  and  sold  one, 
and  have  been  paid  a  good  deal  of  money 
by  cotton  on  the  others  that  are  afloat  It 
does  not  appear  to  me  that  I  could  possibly 
leave  them  in  possession  of  the  property 
without  their  giving  security  or  paying 
into  court  (it  does  not  signify  which)  every- 
thing ultra  the  20,000/.  Therefore  the  pro- 
per order  will  be  to  appoint  Mr.  Prioleau 
receiver,  he,  however,  giving  security  for 
the  value  uUrcu  I  think  I  will  fix  it  at 
20,000/.  at  once ;  he  either  giving  security 
for  20,000/.,  or  undertaking,  on  or  before 
the  2nd  of  November  next,  to  pay  20,000/. 
into  court 


KlNBEBSLEY,  V.C.  ) 

A      '1  29  I  WILLIAMS V. WILLIAMS. 

Family  Arrangement — Course  of  Dealing, 

J,  W,  being  seised  and  possessed  of  con- 
siderable real  estate  including  gavelkind  and 
borough  English  estates  and  personal  estatCy 
including  stock-inrtrade,  died  in  1831, 
having  signed  an  unattested  trt//,  giving 
the  whole  of  his  property,  subfeet  to  certain 
provisions  for  his  undow,  to  his  two  sons. 
The  will  was  not  admitted  to  probate,  but 
the  two  sons  verbally  agreed  to  carry  out  their 
fathei^s  intentions;  and  the  elder  son,  whose 
interest  would  have  been  the  larger  in  case 
of  an  intestacy,  declared  that  the  property 
should  not  be  ^^rnine  or  thine,  but  ours," 
This  arrangement  was  acted  upon,  and  the 
business  of  the  father  was  carried  on  jointly 
by  the  two  sons  for  very  nearly  twenty  years, 
the  evidence  shewing  that  they  acted  in  all 
respects  as  co-owners  of  the  whole  property, 
neither  of  the  sons  nor  their  fathei^s  widow 
ever  having  asseiied  their  separate  rights 
during  that  time  : — Held,  that  the  course 
of  dealing  between  the  parties  constituted  a 
valid  family  arrangement  which  the  Court 
would  enforce. 

The  &cts  of  the  case  were  these.  John 
Williams,  the  grandfather,  was  seised  in  fee 
of  real  estates,  partly  held  in  socage  and 
partly  in  gavelkind.     He  hdd  two  sons, 


John  and  James,  and  by  his  will,  dated 
the  27th  of  March,  1818,  he  devised  his 
estates  between  his  sons  John,  the  &ther, 
and  James  as  tenants  in  conmion  for  life, 
with  remainder  to  their  respective  children 
as  tenants  in  common  in  fee,  with  a  gift 
over  to  the  surviving  son,  in  case  either  son 
should  die  under  twenty-one  and  without 
issue,  and  under  the  same  will  either  of  the 
grandsons  John  and  Samuel  hereinafter 
mentioned  had  a  right  to  require  their 
£Either^s  share  to  be  sold  and  divided  between 
them. 

John  Williams,  the  grand&ther,  died  in 
1818,  and  John  and  James,  Ids  sons,  took 
*  possession  of  the  estate. 

John  Williams,  the  fiither  of  Samuel  and 
John,  carried  on  the  business  of  a  tanner, 
on  some  leasehold  premises  at  Greenwich, 
and  had  also  freehold  premises  in  Lome 
Street,  London,  which  he  had  purchased 
for  the  purposes  of  that  business,  and  he 
also  purx^ased  other  freehold  hereditaments 
in  Cullum  Street  and  elsewhere. 

John  Williams,  the  father,  died  on  the 
1st  of  November,  1831,  leaving  his  two 
sons  and  his  widow  surviving  him. 

During  his  life  he  had  signed  a  paper, 
purporting  to  be  testamentary,  but  which 
was  not  attested.  By  that  document  he 
gave  the  whole  of  his  property,  real  and 
personal,  subject  to  certain  provisions  for 
his  widow  for  life,  to  his  two  sons.  This 
paper  writing  upon  being  propounded  for 
probate  was  rejected. 

John  Williams,-  the  £Either,  therefore, 
having  died  intestate  and  having  real  estates 
of  socage,  gavelkind  and  borough  English 
tenures,  as  to  part  of  such  real  estate 
his  sons  became  equally  entitled;  as  to 
other  parts,  John  Williams,  the  elder  son, 
was  exclusively  entitled ;  and  as  to  the  re- 
maining portions,  the  younger  son,  Samuel, 
was  exclusively  entitled.  But  the  parts  to 
which  John  Williams,  the  elder  son,  became 
exclusively  entitled,  were  much  larger  than 
the  portions  to  which  Samuel  Williams  was 
exclusively  entitled,  so  that  it  would  have 
been  to  the  advantage  of  John  Williams, 
the  elder  son,  to  have  insisted  on  his  legal 
rights.  The  widow  of  John  Williams,  the 
father,  would  have  been  entitled  to  dower 
or  freebench  in  all  the  socage,  gavelkind  and 
borough  English  lands  of  her  deceased  ha»> 
baud. 
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John  Williams,  the  father,  also  died  pos- 
sessed of  his  stock-in-trade  and  business 
of  a  tanner,  and  of  considerable  personal 
estate,  which  would  have  been  divisible 
between  his  widow  and  his  two  sons  in 
equal  shares. 

James  Williams  died  in  1840  intestate 
and  without  issue,  and  thereupon  a  question 
arose  whether  his  share  passed  by  descent 
or  under  the  grandfather's  wilL 

The  bill  alleged  that  soon  after  the  death 
of  John  Williams,  the  father,  an  interview 
took  place  between  the  two  brothers,  at 
which  Mr.  Smitherman,  a  witness  in  the 
cause,  was  present,  and  the  defendant 
John  Williams  declared  that  the  invalidity 
of  the  testamentary  paper  should  make  no 
difference  between  himself  and  his  brother, 
but  that  the  property  should  be,  "  not  mine 
or  thine,  but  ours.''  That  thereupon  an 
agreement  or  &mily  arrangement  was 
entered  into  between  the  defendant  John 
Williams  and  the  late  Samuel  Williams, 
that  all  the  real  estate  to  which  they  were 
entitled  under  the  will  of  John  Williams, 
the  grandfather,  and  all  the  real  and  per- 
sonal estate  of  which  John  Williams,  the 
fJEither,  died  possessed,  should  be  divided 
equally  between  them,  pursuant  to  the 
terms  of  the  document  purporting  to  be 
the  will  of  John  Williams,  the  father,  and 
that  the  rents  and  profits  should  be  shared 
in  equal  moieties  between  them.  From 
the  time  of  their  father^s  death  till  Novem- 
ber, 1851,  neither  of  the  two  brothers 
nor  their  mother,  who  died  in  1857,  ever 
asserted  his  or  her  rights  with  respect  to 
any  part  of  the  real  or  personal  property 
of  John  Williams,  the  father,  except  in 
accordance  with  the  provisions  of  the 
unwitnessed  will,  and  arrangement. 

From  the  death  of  John  Williams,  the 
father,  on  the  7th  of  November,  1831, 
the  tannery  business  was  carried  on  by 
the  two  brothers  on  the  same  premises,  in 
Greenwich  and  in  Lime  Street,  London, 
in  which  their  father  had  carried  it  on, 
till  the  6th  of  November,  1851.  And 
in  December,  1831,  they  issued  a  circular 
stating  that  it  would  be  so  carried  on. 
In  November,  1851,  in  consequence  of  a 
disagreement  between  the  brothers,  the 
defendant  John  Williams  served  notice  of 
dissolution  on  Samuel  Williams,  and  thus 
put  an  end  to  the  partnership. 


In  1852,  after  the  dissolution,  John  Wil- 
liams, the  son,  filed  a  bill  to  wind  up 
the  partnership,  and  in  1853  another  bill 
claiming  all  the  freeholds  in  Lime  Street 
and  also  others  in  CuUum  Street ;  and  in 
1857  Samuel  Williams  filed  a  bill  against 
John,  the  son,  praying  a  partition  of  all 
their  father  s  real  estates.  Such  suits  had 
been  discontinued. 

Samuel  Williams  died  in  April,  1858. 

The  case  now  came  on  upon  two  suits, 
one  being  instituted  by  the  devisees  and 
executors  under  the  will  of  Samuel  Wil- 
liams against  his  brother  John  Williams, 
and  the  infant  children  of  Samuel,  praying 
that  the  family  arrangement  alleged  to  have 
been  entered  into  between  the  two  brothers 
might  be  carried  into  effect,  and  the  other 
suit  being,  by  the  same  plaintiffs  against 
John  Williams,  to  take  the  accounts  of  the 
partnership  which  had  been  carried  on 
between  the  two  brothers. 

Sir  Hugh  Cairns^  Mr,  Osborne  and  Mr. 
G.  N.  Colt,  appeared  for  the  plaintiffs,  and 
contended  that  the  family  arrangement 
alleged  to  have  taken  place  between  die  two 
brothers,  supported  as  it  was  by  the  evi- 
dence, was  one  which  this  Court  would 
enforce.  * 

Mr.  RoU,  Mr.  Daily ,  Mr.  Bovill  (of  the 
common  law  bar),  and  Mr.  Berkeley,  were 
for  the  defendant  John  Williams,  and  in- 
sisted that  there  never  was  any  family 
arrangement  between  the  brothers.  That 
the  utmost  the  evidence  amounted  to  was 
that  a  promise  had  been  made  by  John 
Williams,  that  there  should  be  no  "mine 
or  thine,"  but  only  "ours";  but  this  Court 
would  not  enforce  such  a  promise  without 
consideration,  which  did  not  amount  to  a 
contract. 

Mr.  Shapter  and  Mr.  M*Namara  (of  the 
common  law  bar)  appeared  for  the  defen- 
dants, the  infant  children  of  Samuel  Wil- 
liams. 

The  following  cases  were  cited : — 

Neale  v.  Neale,  1  Keen,  672. 
Persse  v.  Persse,  7  CI.  &  F.  279. 
Head  v.  Godlee,  1  Johns.  536;  s.  c.  29 

Law  J.  Rep.  (n.s.)  Chanc.  633. 
Stockley  v.  Stockley,  1  Ves.  <k  B.  23. 
Stapilton  v.  StapiUon,  1  Atk.  2. 
Gordon  v.  Gordon,  3  SwansL  400. 
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EiNDBBSLET,  V.C.,  after  stating  the  facts 
as  above,  said  —  From  the  hoiir  of  the 
father's  death  until  the  6th  of  November, 
1851,  a  period  of  twenty  years  less  one  day, 
the  whole  of  the  real  and  personal  property 
left  by  John  the  father,  as  well  as  the  pro- 
perty derived  under  the  will  of  John  the 
grandfather,  was,  in  all  respects,  dealt  with 
and  treated  by  the  two  brothers,  and  by  the 
defendant  John  Williams  in  particular,  as 
belonging  to  them  equally.  There  is  a  consi- 
derable mass  of  evidence  upon  the  subject, 
the  result  of  which  appears  to  me  to  be  that 
in  almost  every  conceivable  mode  and  form 
in  which  two  persons,  being  equal  co-owners 
of  property,  could  act  and  deal  with  respect 
to  such  property  as  such  co-owners,  these 
two  brothers,  during  all  that  period,  acted 
and  dealt  with  respect  to  every  part  of  the 
property  of  which  their  father  died  seised 
or  possessed.  The  instances  of  their  so 
dealing  and  acting  are  not  few  and  isolated, 
but  numerous  and  continuous;  not  casual 
or  accidental,  but  uniform,  deliberate  and 
systematic ;  not  of  an  ambiguous  or  equi- 
vocal character,  but  such  as  it  is  impossible 
to  account  for  on  any  ground  other  than 
that  of  co-ownership.  And  besides  this 
positive  evidence,  it  does  not  appear  that 
during  the  whole  of  the  twenty  years  any 
one  act  was  ever  done  by  either  of  the  two 
brothers  having  the  slightest  semblance  of 
an  act  of  exclusive  ownership  as  to  any 
portion  of  the  property. 

It  is  not  my  intention  to  point  out 
and  comment  upon  all  the  parts  of  the 
evidence  in  detail;  it  will  be  sufficient 
that  I  should  refer  to  some  of  the  more 
prominent  points.  The  rents  of  the 
estates  were  paid  into  the  same  accounts 
with  the  bankers  (kept  in  the  names  of  the 
two  brothers)  as  those  to  which  the  profits 
of  the  tannery  business  were  carried;  and 
all  outgoings,  both  relating  to  the  partner- 
ship business  and  to  the  estates,  were  drawn 
and  paid  out  of  that  account  without  dis- 
tinction. Each  brother  drew  from  this  joint 
account  the  monies  he  required  for  his  own 
personal  requirements,  and  neither  brother 
had  a  separate  banking  account.  Messrs. 
Rippingham  &  Rose,  the  solicitors,  who  had 
for  many  years  received  the  rents  of  the 
estates,  after  paying  outgoings,  accounted 
for  them  to  the  two  brothers  jointly.  On 
one  occasion,  the  fine  and  charges  on  the 


admittance  of  Samuel  as  heir,  according  to 
the  custom  of  borough  English,  were,  with 
the  knowledge  of  the  defendant  John  of  the 
fact,  paid  out  of  the  common  fund;  all  the 
leases  were  granted  by  the  two  brothers 
jointly,  and  one  of  them  having  been 
originally  engrossed  as  a  lease  from  the 
defendant  John  alone,  was  altered  by 
the  interlineation  of  Samuel's  name  as  co- 
lessor;  the  policies  of  insurance  against  fire 
were  effectCKi  in  the  joint  names  of  the  two 
brothers ;  they  were  rated  together  as  co- 
owners  in  respect  of  landlords'  property-tax, 
and  registered  as  voters  for  Middlesex  in 
respect  of  the  Lime  Street  property;  with 
re^uxi  to  repairs,  &c.,  they  jointly  employed 
and  instructed  builders  and  workmen. 
Thus,  for  twenty  years  after  the  death  of 
John  the  &ther,  the  declaration  of  the 
defendant  John  Williams,  which  is  proved 
by  the  affidavit  of  Smitherman,  that  the 
invalidity  of  the  father's  will  should  make 
no  difference  between  himself  and  his 
brother,  and  that  the  father's  freehold  pro- 
perty should  as  between  them  be  "not 
mine  or  thine,  but  ours,"  was  in  all 
respects  and  in  every  possible  way,  both 
in  form  and  in  substance,  completely 
acted  upon  and  carried  into  effect;  and 
the  first  attempt  to  disturb  that  state  of 
things  was  the  notice  of  dissolution  given 
by  the  defendant  John  on  the  6th  of  No- 
vember, 1851.  In  that  state  of  circum- 
stances the  plaintiffs  contend  that  this  is  a 
case  of  a  family  arrangement,  which  this 
Court  will  enforce.  On  the  other  hand, 
the  defendant  John  Williams  insists  that, 
in  fact,  there  never  was  any  agreement  or 
arrangement  at  all  between  the  brothers ; 
that  there  is  no  evidence  of  the  brothers 
having  entered  into  any  specific  contract ; 
that  at  the  utmost  there  was  merely  a  pro- 
mise by  the  defendant  without  any  mutu- 
ality ;  and  that  this  Court  will  not  enforce 
a  mere  promise  without  contract  and 
sufficient  consideration.  In  support  of  the 
contention  that  there  never  was  any  ar- 
rangement between  the  brothers,  the  answer 
of  Samuel  Williams  in  the  suit  instituted 
against  him  by  the  defendant  John  Wil- 
liams in  1852  was  relied  upon  as  amounting 
to  an  admission  that  there  was  no  such  ar- 
rangement; but  it  appears  to  me  that,  hav- 
ing regard  to  the  nature  of  that  suit  and  to 
the  Is^guage  of  the  answers,  the  fair  and 
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reasonable  constmction  ia,  that  there  was  no 
precise  and  formal  contract  between  the 
brothers,  specifying  in  express  terms  what 
they  intended,  but  that  there  was  an  under- 
standing and  arrangement  between  them, 
carried  into  effect  by  the  whole  coarse  of 
dealing  between  them,  that  they  should 
be  eqnal  owners  of  all  the  real  and 
personal  estates  of  the  £Either,  just  as 
they  were  to  be  equal  partners  in  the 
tannery  business. 

Now,  upon  a  careful  consideration  of  the 
whole  evidence,  it  appears  to  me  that  the 
truth  of  the  case  is  this :  there  was  no 
formal  contract  between  the  brothers ;  they 
never  sat  down  and  bargained  with  each 
other  as  to  what  the  one  or  the  other  was 
to  ^ve  up  of  his  strict  legal  rights ;  there 
was  no  specific  stipulation  that  the  one 
shoidd  give  to  the  other  a  certain  share  or 
interest  in  one  portion  of  the  property, 
in  consideration  of  the  other  giving  up 
to  him  a  certain  share  or  interest  in  another 
portion  of  the  property;  but  when  upon 
the  death  of  the  father  it  was  found 
that  his  will  was  inoperative  by  which 
he  expressed  his  intention  that  all  his  real 
and  personal  estate  (except  what  was  in- 
tended for  the  mother)  should  be  shared 
equally  by  his  two  sons,  the  defendant 
John  Williams,  who,  as  the  elder  son,  would 
have  derived  the  greatest  advantage  from 
insisting  on  his  legal  rights,  actuated,  no 
doubt,  by  a  feeling  of  respect  for  his  father's 
intentions,  and  also  by  affection  for  his 
brother,  generously  and  honourably  resolved 
that  he  would  not  take  advantage  of  the 
invalidity  of  his  father's  vdU,  and  declared 
to  his  brother  in  effect  that  they  should 
share  the  property  equally  between  them 
as  the  father  had  intended,  notwithstand- 
ing the  invalidity  of  the  will,  and  that 
declaration  was  accepted  by  Samuel  Wil- 
liams, and  from  that  time-— indeed,  from 
the  time  of  the  father's  death — ^without  any 
other  contract  or  agreement,  they  continued 
for  nearly  twenty  years  to  deal  with  and  en- 
joy the  whole  property,  real  and  personal, 
in  accordance  with  that  declaration.  And  I 
am  of  opinion  that  what  thus  took  place 
constituted  a  reasonable,  valid  and  effectual 
family  arrangement,  such  as  this  Court  will 
uphold  and  enforce,  applying  to  it,  as  a 
fitmily  arrangement,  principles  not  appli- 
cable to  ordinary  contracts.    In  these  cases 


of  frimily  arrangements,  the  Court  considers 
that  motives  are  in  operation  to  which  the 
greatest  weight  is  due  in  frimily  dealings, 
but  which  could  not  be  taken  into  account 
in  ordinary  contracts.  The  motive  may  be, 
as  in  StapiUon  v.  StapiUony  to  secure 
the  honour  of  the  fiunily ;  or,  as  in  StocMey 
V.  Stockley,  to  prevent  disputes  between 
brothers;  or,  as  in  Peruse  v.  Persse,  to 
cause  two  estates  to  go  in  the  same  channel 
in  the  family.  To  motives  such  as  these  it 
is  impossible  to  assign  any  definite  pecu- 
niary value ;  they  may  constitute  an  ade- 
quate consideration  for  any  amount  of 
pecuniary  concession  or  sacrifi(;e.  In  Persse 
V.  PeruCy  which  was  the  case  of  an  arrange- 
ment between  father  and  son  respecting  a 
certain  estate  vested  in  a  lunatic  whose 
heir  presumptive  the  father  was,  with  a 
view  to  its  being  united  to  another  family 
estate,  Lord  Cottenham  observes :  *'  It  may 
well  be  supposed  to  have  been  an  object  of 
the  father,  who  is  proved  to  have  been 
anxious  for  the  re-union  of  the  two  estates, 
that  the  lunatic's  estate  should  be  settled  in 
the  same  manner  as  the  family  estate.  The 
agreement  with  the  son  effected  all  that 
could  be  done  to  secure  the  lunatic's  estate 
to  the  family,  and  if  it  should  descend  to 
the  father,  secured  its  re-union  with  the 
family  property.  By  what  scale  of  money 
consideration  aro  these  objects  to  be  esti- 
mated? The  impossibility  of  estimating 
them  has  led  to  the  exemption  of  i2^,.j 
arrangements  from  the  rules  which  i^StfX 
others.  The  consideration  in  this  ar>i  ia 
other  such  cases  is  compounded  ygaiij  *4 
value  and  partly  of  love  and  affiMtiva." 

These  observations  are  itrricgry  acco- 
cable  to  the  case  now  before  iLe  Ojtvrl  Iz 
is  true  that  the  value  of  the  iz.-zem^  ^.iih 
by  this  arrangement  the  de^.»i3nc  X.iin 
Williams  gave  up  to  Samud  ^^li^Bw  van 
much  greater  than  that  ^.€  ^aa  :nr«>r>5ic 
which  Samuel  gave  up  U»  ^  ;ba  :  Hiic  ^n 
the  other  hand,  what  pfvtnoiar^  7i«nj»  }p» 
we  to  set  upon  those  m'Ju-^^  tnn  \r  i^^g^j^ 
which  doubtless  indoocil  ^\nn  "m  nia^^  Me 
arrangement — ^his  reT*r»nnia  .^i^aar.i  %»  iia 
father's  expressed  w^^at^a,  r.^  ,  n*  ^^i 
affection  for  his  br»>!der,  lu  t/^-  -»  -  ^  iv-rr.A 
the  schism  that  bll^c  ,r>e  .u  %i«  imiir. 
and  the  discredh  itnivn  r.i^ut  ozhsil  -t 
himself  if  he  vuviiii  r^*^  -^^  ^^^  jr 
father's  inte&s&uut     Ti^  ^f^-t  ilu 
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of  motives  and  objects  like  these  may  be 
such  as  to  form  an  ample  equivalent  for  the 
pecnniary  value  of  that  which  ihe  defen- 
dant John  conceded  to  Samuel  by  the 
arrangement ;  and  therefore  it  is  that  this 
Court  will  enforce  it  as  a  family  arrange- 
ment. In  regarding  the  case  as  one  of 
fi&mily  arrangement,  Imust  not  omittonotice 
one  point,  which  is  of  no  slight  importance, 
that  is,  the  existence  of  the  l^;al  rights 
of  the  mother  and  the  manner  in  which 
those  rights  were  dealt  witL  She  was 
entitled  by  reason  of  the  invalidity  of  her 
husband's  will  to  one-third  of  the  business 
and  stock-in-trade,  and  of  the  leasehold 
property,  and  of  all  the  rest  of  the  personal 
estate,  besides  which  she  was  entitled  to 
dower  or  freebench  out  of  all  the  socage, 
gavelkind  and  borough  English  lands  of 
IKt  husband.  That  she  knew  of  her  rights 
cannot  be  doubted,  for  it  would  be  impos- 
sible to  impute  to  the  two  brothers  the 
guilt  of  a  base  conspiracy  to  conceal  her 
rights  from  her  for  their  own  profit.  It  is 
certain  that  she  never  asserted  those  legal 
rights;  and  that  she  lived  with  her  two 
sons  till  her  death  in  1857,  during  which 
time  they  \/ere  using  and  enjoying  the 
whole  of  the  testator's  property  in  the 
same  manner  as  if  his  will  had  been  valid. 
It  IB  a  perfectly  justifiable  assumption  that 
she  would  desire  her  husband's  wishes  to 
be  carried  out.  True  it  is,  that  there  is  no 
evidence  to  prove  that  she  ever  entered 
into  any  specific  agreement  with  her  sons 
or  with  eiliier  of  them  on  the  subject.  But 
who  can  say  what  her  conduct  might  have 
been,  or  how  far  she  would  have  insisted 
on  her  legal  rights  if  she  had  found  that 
the  defendant  John  Williams,  instead  of 
carrying  into  effect  his  father's  wishes,  had 
insisted  on  his  own  legal  rights  in  oppo- 
sition to  those  wishes  ?  And  who  can  say 
to  what  extent  a  regard  to  the  position  and 
rights  of  the  mother,  and  the  power  which 
those  rights  gave  her,  might  form  among 
other  family  arrangements  an  inducement 
to  that  course  which  was  adopted  by  the 
defendant  with  regard  to  the  finther^s  pro- 
perty ?  With  respect  to  the  answer  of  the 
defendant  John  Williams  in  the  present 
suit,  and  to  his  answer  filed  in  the  former 
suit  by  Samuel,  I  may  observe  that  the  rea- 
sons assigned  for  the  manner  in  which  the 
property  had  been   dealt  with  generally 


are  inconsistent,  and  do  not  satisfactorily 
account  for  suc^  dealings.  There  is  only 
one  other  point  which  I  think  it  necessary 
to  notice.  The  defendant  John  Williams, 
in  his  answer  in  this  suit,  alleges  that  his 
brother  Samuel  always  admitted  that  he 
(John  Williams)  was  entitled  to  a  larger 
share  of  the  rents  and  profits  than  a  moiety, 
and  often  reminded  the  defendant  that  he 
was  not  drawing  out  as  much  as  he  was  en- 
titled to.  This  rests  solely  on  the  allegation 
of  the  defendant,  and  the  allegation- is  for 
the  first  time  made  by  his  answer  in  this 
suit  after  Samuel's  death,  and  was  never 
suggested  in  any  of  the  proceedings  which 
took  place  in  the  lifetime  of  Samuel,  and 
therefore  I  think  that  I  ought  not  to 
attribute  any  weight  to  it  Upon  the  whole 
case,  I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  the  relief  they  ask. 


EiNDERSLET,  V.C.  ) 

J    Iv  19  I     ^^^^  ^'  BAIt'W^SE. 

Will^  Construction  of — Joint  Tenancy — 
Unity  of  Vesting, 

A  testator  gave  the  interest  arising  from 
certain  property  to  his  niece  for  life^  and 
after  her  deaths  the  principal  to  go  to  her 
children  or  heirs  for  ever.  Two  of  her 
children  died  in  her  lifetime:  —  Held, 
that  the  surviving  children  took  as  joint 
tenants. 

This  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  James  South  Barwise, 
who  made  his  will  on  the  6th  of  February, 
1854,  and  thereby  gave  and  bequeathed  all 
his  real  and  personal  estate  and  effects, 
subject  to  the  payment  of  his  debts,  to  his 
executors,  upon  trust  to  sell  and  invest  the 
proceeds;  and  the  interest  arising  therefrom 
the  testator  gave  and  bequeathed  to  his 
brother  George  and  his  wife  Martha  Bar- 
wise,  and  after  the  decease  of  the  aforesaid 
George  Barwise  and  Martha  Barwise,  the 
interest  aforesaid  was  to  be  enjoyed  by  their 
daughter  Sarah,  the  wife  of  Mr.  Ruck ;  and 
after  her  death,  the  property  to  go  to  her 
children  or  heirs  for  ever. 

This  suit  was  instituted  in  April,  1862, 
previous  to  which  date  George  and  Martha 
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Barwise  had  both  died,  and  by  a  decree  in 
the  suit  the  funds  representing  the  estate 
of  the  testator  were  carried  over  to  the  ac- 
connt  of  Sarah  Ruck,  and  her  children  or 
heirs  for  ever.  And  the  dividends  were 
ordered  to  be  paid  to  her  for  life. 

Sarah  Ruck  died  in  April,  1865,  having 
had  eight  children,  two  of  whom  had  died 
during  her  life,  and  the  remaining  six  were 
the  present  petitioners,  who  prayed  that  the 
fund  in  court  might  be  paid  out  to  them 
equally,  and  that  they  might  be  declared 
joint  tenants  under  the  will 

Mr.  Bevir,  in  support  of  the  petition, 
submitted  that  the  six  children  of  Sarah 
Ruck,  who  were  alive  at  her  death,  were 
alone  entitled  to  the  fund;  that  they  took  as 
joint  tenants,  and  that  consequently  the  two 
children  who  died  during  their  mother's  life 
were  not  entitled  to  a  share  in  the  fund. 
He  cited — 
Kenvforthy  v.  Ward,  11  Hare,  196. 
Hand  v.  Nortk,  33  Law  J.  Rep.  (n.s.) 
Chanc  55€r. 

Mr,  Tripp,  for  the  father,  as  the  repre- 
sentative of  the  two  deceased  children,  con- 
tended that  there  could  be  no  joint  tenancy 
in  this  case,  because  as  the  children  took 
when  they  came  into  ewe,  the  shares  vested 
at  different  periods.  There  was  consequently 
a  tenancy  in  common,  and  the  father  was 
entitled  to  the  shares  of  the  two  deceased 
children. 
He  cited 
Woodgate  v.  Unwin,  4  Sim.  129. 
Amies  v.  Skaiem,  U  Sim.  428;  s.  c.  14 

Law  J.  Rep.  (n.s.)  Chanc.  165. 
M'Gregor  v.  M'Grtgor,  1  De  Gex,  F.  k 

J.  63. 
In  re   Saumare£s  TrtuU,  (unreported, 
before  Stuart,  V.C). 

KiNPKSSLSY,  V.C. — The  question  in  this 
case  is,  whether  the  children  of  Mrs.  Ruck 
took  as  joint  tenants  under  the  words  "  to 
her  children,"  for  it  seems  to  me  that  the 
other  words,  "  or  heirs  for  ever,"  are  merely 
in  substitution  for,  or  synonymous  with 
the  word  *' children,"  and,  therefore,  no 
argument  can  be  founded  on  those  words 
to  alter  the  construction  which  should  be 
put  upon  the  former  expression.  After 
looking  into  the  authorities,  I  have  come  to 
5iw  8kbi£9,  35.— Cuanc. 


the  conclusion  that  the  children  take  as 
joint  tenants.  In  the  case  of  Woodgate  v. 
Unwin  there  was  the  additional  proviso  of 
the  children  attaining  twenty-one.  So  that 
if,  at  the  death  of  the  tenant  for  life  some 
of  the  children  had  attained  twenty-one, 
and  had  therefore  acquired  vested  interests, 
and  others  were  under  that  age,  it  was 
impossible  for  them  to  enter  together  as  joint 
tenants.  In  that  case  the  Vice  Chancellor 
of  England  held  that  there  was  a  tenancy 
in  common,  because  some  of  the  interests 
were  vested  and  some  contingent,  and  not 
because  they  came  into  esse  at  different 
periods.  Then,  in  Amies  v.  SkiUern  there 
was  no  contingency  of  attaining  twenty-one, 
which  is  similar  to  this  case ;  and  although 
they  came  into  esse  at  different  periods, 
it  was  held  to  be  a  joint  tenancy.  In 
Kenworthy  v.  Ward  the  doctrine  was  fully 
discussed  on  the  question  whether  persons 
taking  as  joint  tenants  must  take  simul- 
taneously, and  it  was  said  that  such  is  the 
rule  applicable  to  legal  estate,  but  the  Vice 
Chancellor  shews  that  a  different  principle 
is  applicable  to  cases  of  gifts  upon  trust. 
At  the  same  time  he  stated  that  he  could 
see  no  distinction  between  the  two  cases 
decided  by  the  Vice  Chancellor  of  England. 
With  all  deference  to  the  learned  Judge 
who  decided  that  case,  I  confess  it  appears 
to  me  that  a  broad  distinction  exists;  and 
when  Hand  v.  North  came  before  me,  there 
being  the  contingency  of  attaining  twenty- 
one,  I  foUowed  Woodgate  v.  Umidn,  and 
held  that  there  was  a  want  of  unity  in  the 
time  of  vesting,  and  therefore  it  was  a 
tenancy  in  common.  There  is  abo  the  case 
oi McGregor  v.  McGregor,  where  Lord  Jus- 
tice Turner  considered  there  was  a  clear 
distinction  between  Woodgate  v.  Untnn 
and  Amies  v.  Skillem.  Here  there  is  simply 
a  gift  to  the  niece  of  the  testator  for  life, 
and  after  her  death  to  her  children;  and 
as  the  vesting  of  their  shares  is  not  made 
contingent  upon  their  attaining  twenty- 
one,  I  think,  following  the  authorities,  that 
they  took  as  joint  tenants. 

The  effect  will  be  that  the  six  children 
take  the  fund  jointly. 
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July  7  ;  >  BATEHAN  V.  BOYNTON. 

Nov.  6. 


Inclosure  Act  —  Erroneous  Award  — 
Jurisdiction — Costs  of  Partition  Suit — 
Statute  of  Limitations — Advowson, 

A  Court  of  equity  has  jurisdiction  to 
rectify  an  award  of  Commissioners  under  an 
inclosure  act,  if  the  award  is  inconsistent 
with  the  provisions  of  the  act. 

The  rectors  of  B.  were  entitled  to  paH, 
and  the  perpetual  curates  of  U,  to  otJierpart^ 
of  the  tithes  in  the  township  of  U,  By  an 
act  of  parliament^  parsed  in  1765, /or  the 
inclosure  of  U,  which  recited  that  H.  was 
rector  of  B.  and  also  curate  of  U,  and  was 
entitled  to  the  tithes  in  U,  the  Commis- 
sioners were  directed  to  allot  to  H.  and  his 
successors,  rectors  of  B.  and  curates  of  ?7, 
according  to  his  then  present  right  and  in- 
terest, land  of  a  certain  yearly  value  and 
a  rentcharge  out  of  other  land,  in  com- 
pensation for  the  tithes  which  were  thereby 
extinguished.  The  Commissioners,  by  their 
award  made  in  1767,  allotted  to  H.  and  his 
successors,  rectors  of  B,  land  of  the  required 
value,  and  apportioned  tfie  rentcharge  be- 
tween H,  and  his  successors,  rectors  of  B,  and 
H,  and  his  successors,  curates  of  U.  The 
rectory  and  curacy  were  held  together  until 
1829  ;  from  thcU  tim£  the  rectors  of  B.  con- 
tinued in  sole  possession  of  the  land  allotted 
to  them  until  1864,  when  the  fourth  incum- 
bent of  the  curacy  since  1829,  who  vhis  in- 
stituted in  lSG2,Jiled  a  bill  to  rectify  the 
award,  and  have  the  land  partitioned  be- 
tween  the  rectory  and  the  curacy: — Held, 
that  the  award  was  erroneous,  and  ultra 
vires  of  the  Commissioners  in  allotting  the 
land  to  the  rectors  of  B.  exclusively;  thai 
the  Court  had  jurisdiction  to  rectify  it; 
and  that  the  lapse  of  time  did  not  bar  the 
plaintiff* s  right. 

Defendants  resisting  right  to  partition 
ordered  to  pay  costs  up  to  and  including  the 
hearing. 

This  was  a  suit  instituted  by  the  Rev. 
Gregory  Bateman,  the  incumbent  and 
patron  of  the  perpetual  curacy  of  Ulrome, 
in  Yorkshire,  against  Sir  Henry  Boynton, 
the  patron,  and  the  Rev.  Griffith  Boynton, 
the  incumbent  of  the  rectory  of  Barmston, 


in  the  same  county,  for  the  rectification  of 
an  award,  made  in  1767,  under  a  private 
act  for  the  inclosure  of  the  township  of 
Ulrome,  and  for  the  partition  between  the 
plaintiff,  as  curate  of  Ulrome,  and  the  de- 
fendant, the  rector  of  Barmston,  of  certain 
land  thereby  allotted  to  the  rectors  of 
Barmston. 

At  the  date  of  the  act  Sir  Griffith  Boynton 
was  the  patron,  and  the  Rev.  John  Holme 
was  the  incumbent,  of  both  the  rectory  and 
the  curacy.  Before  the  passing  of  the  act 
the  rectors  of  Barmston  and  the  curates  of 
Ulrome  were  severally  entitled  to  portions 
of  the  tithes  and  other  ecclesiastical  dues 
issuing  out  of  the  township  of  Ulrome.  The 
plaintiif  alleged  that  the  tithes  belonging 
to  the  curacy  were  of  greater  value  than 
those  belonging  to  the  rectory. 

The  act,  which  was  passed  in  1765,  after 
reciting  (among  other  things)  that  John 
Holme  was  rector  of  Barmston  and  curate 
of  Ulrome,  and  entitled  to  all  the  tithes  of 
hay  yearly  arising  and  renewing  within  the 
township,  as  well  in  the  open  fields  intended 
to  be  inclosed  as  from  the  ancient  inclosure 
there,  and,  as  rector  of  Barmston,  was  also 
entitled  to  the  tithe  of  com  and  hay  yearly 
coming,  growing,  renewing  and  arising 
from  23A  oxgangs  and  certain  odd  or  forby 
lands  within  the  said  township,  and  the 
tithe  of  wool  and  lamb  of  13  of  the  said 
oxgangs,  and  was  also  entitled  to  Easter 
offerings,  surplice-fees,  certain  hens,  and  a 
yearly  stmi  of  17 s,,  payable  out  of  and  from 
the  owners  or  occupiers  of  certain  houses, 
and  was  also  entitled  to  certain  glebe  lands, 
cattle-gates,  and  whins  or  fiirze  within  the 
said  township,  appointed  Commissioners, 
and  enacted  that  they  should  allot  the 
open  fields  intended  to  be  inclosed  among 
the  several  persons  entitled  to  and  in- 
terested in  the  same,  in  proportion  to 
their  several  and  respective  shares,  in- 
terests and  rights  of  common  and  other 
their  properties  in  and  over  the  com- 
mon fields  and  grounds  within  the  town- 
ship, and  that  they  should  aDot  to  John 
Holme  and  his  successors,  rectors  of  Barm- 
ston and  curates  of  Ulrome,  according  to 
his  then  present  right  and  interest,  such 
parcel  or  parcels  of  land,  part  of  the  said 
common  fields,  as  in  the  judgment  of  the 
Commissioners  should,  when  inclosed,  be 
of  the  yearly  value  of  33/.  4s,  9d,,  in  part 
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of  the  compensation  for  the  tithes,  and  that 
the  yearly  rent  or  sum  of  34/.  Os,  9d. 
should  be  paid  to  John  Holme,  and  his 
successors,  rectors  and  curates  as  aforesaid, 
to  be  issuing  and  payable  out  of  as  well 
the  lands  to  be  inclosed  as  the  old  inclosed 
lands  within  the  township  (except  the 
allotment  to  be  made  to  John  Holme  and 
his  successors,  and  another  allotment  there- 
in mentioned  and  the  anciently  inclosed 
glebe  land),  which  composition-rent,  toge- 
ther with  the  lands  so  to  be  allotted  to 
John  Holme  and  his  successors,  were  to  be  in 
lieu  and  full  satisfaction  and  discharge  of 
all  the  tithes  of  com  and  grain,  hay,  wool 
and  lamb,  and  all  other  tithes,  dues  and 
payments  whatsoever  belonging  to  the  said 
John  Holme  and  his  successors,  and  arising 
out  of  the  fields  intended  to  be  inclosed, 
and  the  ancient  inclosure,  or  elsewhere 
within  the  township  of  Ulrome  (except 
certain  specified  payments  to  John  Holme 
and  his  successors,  curates  of  Ulrome), 
and  that  the  tithes  should  be  extinguished 
without  prejudice  to  the  specified  payments 
so  excepted,  and  that  such  shares,  parts, 
proportions  and  allotments  of  the  said 
lands  and  grounds  as  should  be  set  out  by 
the  Commissioners  should  be  binding  and 
conclusive  to  all  and  every  the  proprietors  of 
the  said  lands  and  grounds  and  persons  inter- 
ested therein,  their  and  eveiy  of  their  heirs, 
sQccessors,  executors,  administrators  and  as- 
signs respectively,  and  should  be  accepted  by 
them,  and  that  the  several  persons  to  whom 
the  same  shoidd  be  allotted  should  thence- 
forth be  seised  thereof  to  such  and  the  same 
uses,  &c,  as  the  several  lands  and  heredita- 
ments, in  respect  whereof  such  allotments 
should  have  been  made,  then  were  or  would 
have  been  liable  to  or  affected  by  in  case 
the  act  had  not  been  made.  The  act  con- 
tained a  clause  saving  the  rights  of  all 
persona  other  than  and  except  the  respec- 
tive persons  to  whom  any  allotment  or 
allotments  of  land  or  compensation  should 
be  made  by  virtue  of  the  act  in  respect  of 
the  interest  or  property  for  which  such  allot- 
ments or  compensations  should  be  made. 

The  Commissioners,  by  their  award,  dated 
the  28th  of  February,  1767,  after  reciting 
the  title  of  John  Holme  to  the  tithes,  (be, 
in  the  words  of  the  preamble  of  the  act, 
awarded  and  allotted  to  John  Holme  and 
his  successorsy  rectors  of  Barmstony  in  seve- 


ralty two  pieces  of  land,  containing  in  the 
whole  74a.  Ir.  28p.,  which  they  estimated 
and  adjudged  (when  inclosed)  to  be  of  the 
yearly  value  of  33/.  4«.  9d,  and  allotted 
the  same  in  part  of  the  compensation  for 
the  tithes,  glebe,  gates,  whins  or  furze, 
''due  as  aforesaid,  unto  the  said  John 
Holme,  and  his  successors,  rectors  of 
Barmston."  The  award  also  declared 
that  the  composition-rent  of  34/*  0«.  9d, 
mentioned  in  the  act,  should  be  divided 
and  paid  as  thereinafter  mentioned ;  and 
it  then  directed  that  19/.  0«.  M,,  part  of 
such  rent,  should  be  paid  to  John  Holme 
and  his  successors  as  rectors  of  Barmston, 
and  15/.,  the  residue  thereof,  should  be 
paid  to  John  Holme  and  his  successors  as 
curates  of  Ulrome. 

The  title  to  the  two  advowsons  was 
severed  in  1801,  but  the  rectory  and 
curacy  continued  to  be  held  together  by 
successive  incumbents  until  1829. 

By  an  indenture,  which  could  not  be 
found,  but  a  memorial  of  which  was  regis- 
tered in  the  East  Biding  Begistry,  dated 
the  29th  of  September,  1823,  and  made 
between  Sir  Francis  Boynton  (then  the 
patron  of  the  rectory  of  Barmston),  and 
Henry  Boynton,  his  heir  presumptive,  of 
the  first  part,  John  Lockwood  (then  the 
patron  of  the  curacy  of  Ulrome),  of  the 
second  part,  and  John  Gilby,  rector  of  Barm- 
ston and  curate  of  Ulrome,  of  the  third 
part,  which  recited  (among  other  things) 
the  Inclosure  Act  and  award,  and  a  letter 
written  by  Gilby  in  1814,  expressing  an 
opinion  that ''  only  so  much  of  the  allot- 
ments of  67a.  and  7a.  belonged  to  the  rec- 
tory of  Barmston  as  in  the  proportion  of 
about  19  to  15,  and  that  the  remainder  must 
be  taken  and  understood  to  belong  to  the  per- 
petual curacy  of  Ulrome,"  and  recited  that 
Sir  F.  Boynton  and  Henry  Boynton  being 
satisfied  that  the  Commissioners  ought  to 
have  allotted  the  said  two  parcels  of  land 
in  the  proportions  before  mentioned  by  the 
said  John  Gilby,  and  as  were  adopted  by 
them  in  theapportionmentof  the  said  money 
payment  of  34/.  0«.  9d,  had,  upon  the  ap- 
plication of  Lockwood,  appointed  a  person 
to  divide  the  said  two  parcels  of  land 
according  to  the  relative  interests  of  the 
rector  of  Barmston  and  the  curate  of  Ul- 
rome, upon  the  basis  before  mentioned,  and 
that  he  had  set  out  31a.  3r.  7p.  as  the  pro- 
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portion  of  the  curates  of  Ulrome,  it  was 
witnessed  that  8ir  F.  Boynton  and  Henry 
Boynton  covenanted  witJi  Lockwood,  his 
heirs  and  assigns,  that  such  31a.  3r.  7p. 
should  be  enjoyed  by  the  curate  of  Ulrome 
for  the  time  being  in  right  of  his  curacy, 
free  from  any  claim  by  them  or  their  heirs, 
or  the  rector  for  the  time  being  of  Barm- 
ston,  and  that  they  and  their  heirs  would 
do  any  further  acts  required  by  Lockwood, 
his  heirs  or  assigns,  for  the  peaceable  posses- 
sion by  the  curate  of  Ulrome  for  the  time 
being  of  the  said  lands. 

John  Gilby  died  in  1829,  and  was  suc- 
ceeded by  John  William  Bower  in  the  rec- 
tory of  Barmston,  and  by  Thomas  Irvin  in 
the  curacy  of  Ulrome.  Irvin  resigned  the 
curacy  in  1833,  and  was  succeeded  by  John 
William  Lockwood,  who  resigned  in  1 842, 
and  was  succeeded  by  Charles  Cory. 

In  1857  the  plaintiff  purchased  the  ad- 
vowson  of  the  curacyi  In  1862  Cory  died, 
and  the  plaintiff  presented  himself  to  the 
curacy. 

Ever  since  the  death  of  Gilby  the  rectors 
of  Barmston  had  received  the  rents  of  the 
whole  of  the  land  allotted  to  John  Holme 
by  the  award. 

The  plaintiff  soon  after  his  institution  to 
the  curacy  claimed  to  be  entitled  to  a  portion 
of  the  allotted  land,  on  the  ground  that 
the  Commissioners  had  exceeded  their 
powers  in  allotting  it  to  the  rectors  of 
Barmston  in  severity,  and  he  applied  to 
the  Inclosure  Commissioners  for  England  to 
rectify  the  award,  but  they  declined  to  in- 
terfere, being  of  opinion  that  they  had  no 
jurisdiction.  The  plaintiff  thereupon  filed 
the  bill  in  this  suit  on  the  23rd  of  June, 
1864,  praying  for  a  declaration  that  the 
land  ought  to  have  been  aUotted  to  Holme 
and  his  successors,  rectors  of  Barmston  and 
curates  of  Ulrome,  and  that  such  rectors  and 
curates  were  respectively  interested  therein, 
in  the  same  proportions  in  which  they  were 
before  the  passing  of  the  act  interested  in  the 
tithes  and  other  rights  extinguished  by  the 
act,  and  in  the  glebe ;  and  for  a  partition 
of  the  land  accordingly ;  and  for  an  account 
of  the  rents  and  profits  of  so  much  of  the 
land  as  properly  belonged  to  the  curacy  of 
Ulrome,  received  by  the  rector  of  Barm- 
ston since  the  plaintiff's  institution  to  the 
curacy.  It  also  prayed  that  (if  necessary) 
the  allotment  to  the  rectors  of  Barmston  in 


severalty,  which  the  bill  alleged  to  be  a 
clerical  error  in  the  award,  might  be  rec- 
tified. 

The  defendants,  by  their  answer,  insisted 
that  the  award  expressed  the  true  intention 
of  the  Commissioners :  that  it  was  by 
the  act  expressly  made  binding  and  conclu- 
sive upon  all  persons  interested  in  the  lands 
allotted;  and  that,  having  been  acquiesced 
in  and  acted  on  for  so  many  years,  it  could 
not  now  be  altered,  and  they  claimed  the 
benefit  of  the  Statute  of  Limitations. 

Mr,  W.  M,  James  and  Mr.  A,  E.  Miller, 
for  the  plaintiff. — The  act  did  not  intend 
to  alter  the  relative  values  of  the  revenues 
of  the  two  incumbencies;  but  as  they  hap- 
pened to  be  held  by  the  same  person  it 
directed  an  allotment  to  be  made  to  him 
in  his  double  capacity,  leaving  the  propor- 
tion of  his  interest  in  respect  of  each 
incumbency  the  same  as  before.  The  award, 
therefore,  in  allotting  the  land  to  him  as 
rector  of  Barmston  in  severalty,  was  con- 
trary both  to  the  letter  and  the  spirit  of 
the  act.  The  omission  of  the  words  '<  and 
curates  of  Ulrome"  was,  probably,  a  clerical 
error,  which  escaped  notice  at  the  time, 
by  reason  of  the  union  of  interest  in 
Holme.  The  Court  is  bound  to  rectify  that 
error,  and  to  give  effect  to  the  act  by  divid- 
ing the  land  between  the  parties  in  the  pro- 
portion of  their  original  rights.  •  The  right 
of  the  plaintiff  is  not  barred  by  the  Statute 
of  Limitations,  as  the  right  of  action  did 
not  accrue  until  1829,  when  the  incum- 
bencies were  first  held  by  different  persons. 
Mr,  Selwyn  and  Mr,  E.  Karslake,  for  the 
defendants. — First,  a  Court  of  equity  has  no 
jurisdiction  to  set  aside  or  vary  an  award 
made  under  an  act  of  parliament,  unless  in 
a  case  of  fraud  on  the  part  of  the  Commis- 
sioners— 

Speer  v.  Craioter,  2  Mer,  410. 

Cooper -9,  Thorpe,  1  Swanst.  92. 

The  Attorney  General  v.  Jackson, 
5  Hare,  355. 
At  all  events,  it  cannot  be  altered  in  the 
absence  of  all  the  other  persons  entitled 
under  it.  If  the  award  is  contrary  to  the 
act,  it  must  be  wholly  void,  and  the  parties 
being  remitted  to  their  original  rights, 
the  plaintiff *s  remedy  is  at  law.  Secondly, 
there  is  no  error  in  the  award.  The  fact 
that  the  Commissioners  have  expressly  ap- 
portioned the  rent  of  34/.  0^.  9d.  between 
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the  rectors  of  Barmston  and  the  curates  of 
Ulrome,  shews  that  they  were  aware  that 
the  two  benefices  were  distinct,  and  that 
they  purposely  awarded  the  land  to  the 
rectors  in  severalty.  There  was  nothing  in 
the  act  to  prevent  them  from  apportioning 
the  allotment  and  giving  the  whole  laud 
and  part  of  the  rent  to  the  rectors,  and 
the  remainder  of  the  rent  to  the  curates. 
The  allotment  of  land  was  expressly  stated 
to  be  in  part  compensation  for  the  tithes, 
(kc,  due  to  John  Holme  and  his  successors 
as  rectors  of  Barmston.  Thirdly,  even  if 
the  plaintiff's  chum  is  not  barred  by  the 
Statute  of  Limitations,  the  Court  will  not 
give  relief  after  so  long  a  period  of  acqui- 
escence. It  is  impossible  now  to  ascertain 
what  were  the  exact  relative  values  of  the 
tithes,  ^c.  belonging  to  the  respective  be- 
nefices which  were  extinguished  by  the  act. 
The  bill  admits  that  the  alleged  error  was 
discovered  in  1823. 

Mr.  Jame»y  in  reply. — ^The  plaintiff  does 
not  seek  to  set  aside  the  award,  but  merely 
to  have  a  partition  of  the  land  allotted  in 
accordance  with  the  intention  of  the  act, 
and  what  must  therefore  be  presumed  to 
have  been  the  intention  of  the  award. 

The  Masteb  of  the  Kolls. — This  is  a 
suit  instituted  to  correct  an  error  alleged 
to  have  been  committed  by  certain  Inclo- 
snre  Commissioners,  under  an  act  passed  in 
1765.  The  defence  Ib,  first,  that  no  error 
was  committed;  secondly,  that  if  there  was, 
it  cannot  now  be  corrected,  for  two  reasons, 
first,  because  of  the  want  of  jurisdiction 
for  that  purpose  in  this  Court;  and,  next, 
because,  even  if  the  jurisdiction  exists,  the 
delay  in  seeking  for  the  exercise  of  it  has 
precluded  the  plaintiff  from  obtaining  relief. 
— [His  Honour  then  read  so  much  of  the 
Inclosure  Act  as  is  above  stated,  and  pro- 
ceeded as  follows  :] — I  think,  in  consider- 
ing the  due  effect  of  the  act,  and  the  clauses 
which  I  have  referred  to,  that  the  scope  and 
object  of  it  was  to  allot  to  the  rector  of 
Barmston  and  the  curate  of  Ulromea  piece  of 
land,  and  also  a  rentcharge,  in  lieu  of  and  in 
ftdl  of  all  tithes.  The  award  was  made  on  the 
28th of  February,  1767;  it  awarded  74a.  1  r. 
28  p.  of  land  to  John  Holme,  in  severalty, 
as  rector  of  Barmston,  in  part  compensation 
for  the  tithes,  glebe,  gates,  whins  or  furze 
due,  as  mentioned  in  the  act^   to  John 


Holme  and  his  successors,  rectors  of  Barm- 
ston, and  they  then  proceeded  to  apportion 
the  composition-rent  of  34/.  Os,  9d.,  men- 
tioned in  the  act,  between  the  two  incum- 
bencies, giving  19/.  Os.  9d  to  Holme  and 
his  successors  as  rectors  of  Barmston,  and 
15/.  to  Holme  and  Ids  successors  as  curates 
of  Ulrome. 

I  do  not  find  in  the  act  any  power  or 
authority  given  to  the  Commissioners  to 
determine  the  relative  proportions  which 
belonged  to  each  incumbency  in  the  rent- 
charge  of  34/.  0*.  9c?.;  nor  do  I  ^  find  any 
authority  given  by  the  act  to  the  Commis- 
sioners to  allot  lands  to  John  Holme  and 
his  successors,  exclusively  in  his  character 
of  rector  of  Barmston.  The  words  of  the 
act  are  distinct;  the  meaning  is,  that 
the  Commissioners  are  to  allot  lands  of  the 
yearly  value  of  33/.  4«.  9d,  to  John  Holme 
and  his  successors  as  rectors  of  Barmston, 
and  also  as  curates  of  Ulrome;  but  the 
award  of  the  Commissioners  is  of  74  a.  1  r. 
28  p.  to  John  Holme  and  his  successors  as 
rectors  of  Barmston, — stopping  there,  and 
omitting  all  mention  of  Ulrome.  I  am  of 
opinion  that  tins  was  erroneous.  I  am  of 
opinion  that  this  was  ultra  vires,  and  that 
the  act  of  parliament  gave  them  no  power 
to  make  any  such  allotment  I  assume  that 
the  words,  "  and  curates  of  Ulrome,**  were 
accidentally  omitted  from  the  award,  and 
that,  as  the  same  person  was  incumbent  of 
both,  the  error  was  disregarded  at  the  time. 
At  all  events,  in  my  opinion,  the  error  is 
clear  and  distinct;  and  the  Commissioners 
had  not,  in  my  opinion,  authority  to  make 
this  award,  llie  error  was  not  of  import- 
ance at  the  time  the  award  was  made  to 
any  person  then  in  existence.  Sir  Griffith 
Boynton  was  the  patron  of  both  livings, 
and  the* Rev.  John  Holme  was  the  incum- 
bent of  both,  to  whom  it  mattered  little 
whether  the  revenues  of  the  incumbencies 
were  received  under  one  title  or  another; 
but  in  1801  the  patronage  of  the  two 
livings  became  separated,  and  in  1829  the 
incumbencies  became  sejiarated.  Mr.  Irvin 
was  then  appointed  cUrate  of  Ulrome;  he 
resigned  in  1833,  when  Mr.  Lockwood  was 
appointed  curate;  he  resigned  in  1842, 
and  Mr.  Cory  was  appointed  as  curate;  he 
died  in  the  beginning  of  1862,  when  tlie 
plaintiff,  who  had  previously  purchased  the 
advowson  of  Ulrome,  was  appointed  curata 
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The  questions  which  arise  in  this  state 
of  things  are  reducible  to  three.  The  first 
is,  whether  any  error  was  committed  by  the 
Inclosure  Commissioners;  the  second  is,  if 
the  first  be  answered  in  the  affirmative, 
whether  this  error  can  be  redressed  by  any 
authority  short  of  an  act  of  parliament; 
and  the  third  is,  if  both  the  former  ques- 
tions be  answered  favourably  for  the  plain- 
tiff, whether  his  right  is  barred  by  lapse 
of  time. 

I  have  already  answered  the  first  ques- 
tion, expressing  my  opinion  that  the  In- 
closure Commissioners  have  erred  in  allotting 
the  two  pieces  of  land  to  John  Holme 
and  his  successors  as  rectors  of  Barmston. 
They  ought  to  have  allotted  the  land  to 
Holme  and  his  successors  as  rectors  of  Barm- 
ston and  as  curates  of  Ulrome.  The  second 
question  then  arises,  whether,  notwith- 
standing this  error,  the  award  is  final,  and 
incapable  of  correction  unless  by  an  act  of 
parliament  It  is  argued,  on  the  part  of 
the  defendants,  that  if  an  act  of  parliament, 
whether  public  or  private,  contains  a  clause 
founded  in  error,  that  clause  is  nevertheless 
operative  and  binding  upon  all  persons, 
although  the  mistaken  origin  of  the  clause 
be  clearly  proved  That  proposition  wiU 
not  be  cQsputed,  but  it  does  not,  in  my 
opinion,  apply  to  this  case.  If  the  legis- 
lature, being  deceived  as  to  the  real  rights 
of  the  curate  of  Ulrome,  had  enacted  that 
lands  should  be  allotted  to  Holme  and  his 
successors  as  rectors  of  Barmston,  such  a 
clause  would  have  been  binding,  and  could 
not  have  been  questioned  in  any  Court  of 
justice.  So,  abo,  if  this  act  of  parliament 
had  enacted  that  any  allotment  made  by 
the  Commissioners,  however  erroneous 
and  however  unauthorized  by  the  pro- 
visions of  the  act,  should  be  binding  on 
all  the  world,  this  suit  could  not  have 
been  maintained.  But  this  is  not  so.  All 
that  the  act  does  is  to  authorize  the 
Commissioners  to  make  allotments  of  cer- 
tain specified  common  fields  and  lands  to 
the  persons  entitled  to  and  interested  in 
the  same,  according  to  their  respective 
interests  therein.  If  the  Commissioners  had 
fraudulently  allotted  the  whole  to  one  only 
of  the  persons  interested  therein,  it  clearly 
would  not  have  been  binding.  I  am  also 
quite  clear  that  the  award  would  not  have 
been  binding    had  such   allotment    been 


made  band  fide  by  mistake,  and  without  any 
taint  of  fraud. 

The  question  is,  was  the  allotment  in 
question  authorized  by  the  provisions  of 
the  act  ?  If  it  was  not,  it  was  ultra  vires  of 
the  Commissioners ;  and  what  the  act  did 
not  authorize,  that  it  does  not  render  valid. 
The  question  is  one  of  construction  of  the 
act  itself.  The  law  on  this  subject  has  been 
established  by  decisions  to  the  effect  I  have 
stated,  and  this  even  in  cases  where  the 
a?t  has  gone  on  to  state  that  no  error  in 
the  award  shall  afterwards  vitiate  it,  if  it 
appears  that  the  award  itself  was  not  au- 
thorized by  the  act  An  instance  of  this, 
which  I  am  desirous  to  refer  to,  occurred 
in  a  late  case  of  Qraham  v.  Berry,  heard 
this  year  (on  the  14th  of  March),  before  the 
Judicial  Committee  of  the  Privy  Council, 
on  an  appeal  from  the  Supreme  Court  of 
New  South  Wales.  The  suit  was  instituted 
for  the  purpose  of  trying  wjiether  the  mu- 
nicipali^  of  Shoalhaven  was  rightly  con- 
stituted by  the  governors  and  the  executive 
council  of  New  South  Wales.  The  ques- 
tion to  be  determined  was,  whether  the 
proclamation  constituting  the  municipality 
was  authorized  by  the  provisions  of  the  act, 
and  if  not,  whether  it  was  binding.  The 
act  itself  contains  a  clause  in  these  words — 
"  After  the  constitution  of  any  municipality 
by  any  such  proclamation,  all  previous 
proceedings  hereinbefore  required  shall  be 
deemed  to  have  been  duly  taken,  and  no 
objection  shall  be  allowed  on  the  ground  of 
any  defect  or  irregularity  in  such  proceed- 
ings, or  any  non-compliance  with  the  provi- 
sions of  this  act"  The  question  raised  was, 
whether  the  proclamation  was  invalid  by 
reason  of  the  boundaries  assigned  having 
included  a  town  as  well  as  a  rural  dis- 
trict within  the  territorial  limits  of  the 
municipality.  Amongst  other  arguments,  the 
appellants  urged  that  the  clause  of  the  act, 
which  I  have  read,  precluded  any  Court  of 
law  from  entering  into  that  question  after 
the  municipality  had  been  constituted  by 
the  proclamation;  but  the  Judicial  Com- 
mittee were  unanimously  of  opinion  that 
the  clause  of  the  act  did  not  preclude  the 
examination  of  the  question,  and  that  the 
Court  of  law  was  compelled,  first  to  deter- 
mine, on  the  construction  of  the  act,  whether 
such  joint  incorporation  was  justified  by  the 
provisions  of  the  act,  and,  next,  to  ascer- 
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taio,  on  the  evidence,  whether  such  joint 
incorporation  had  been  made. 

I  am  therefore  of  opinion  that,  having 
once  arrived  at  the  conclusion  that  the  award 
was  not  authorized  by  the  act  of  parliament, 
it  follows,  necessarily,  that  the  award  is 
defective,  that  the  power  and  duty  of  re- 
dressing it  is  inherent  in  the  proper  tribunal, 
and  that  a  Court  of  equity  is  such  a  tribunal, 
and  that  it  has  power  to  entertain  such  a 
suit,  and  is  bound  to  give  relief  in  it  accord- 
ing to  the  true  rights  of  the  parties,  unless 
they  have  debarred  themselves  from  obtain- 
ing such  relief  by  some  act  of  their  own. 

This  brings  me  to  the  consideration  of 
the  third  question  which  is  raised  by  way 
of  defence  by  the  defendants.  It  is  said  that 
the  plaintiff  is  debarred  from  maintaining 
this  suit  by  reason  that  his  predecessors, 
the  curates  of  Ulrome,  have  not  taken  any 
steps  to  rectify  the  award  since  the  error 
was  discovered.  It  appears  that  the  two 
incumbencies  were  held  together  until  the 
year  1829,  when  John  Gilby,  the  incum- 
bent of  both,  died.  In  1823,  six  years  prior 
to  his  death,  the  error  had  been  discovered, 
and  was  attempted  to  be  rectified  by  a  deed 
bearing  date  the  29th  of  September,  1823, 
a  memorial  of  which  was  duly  registered  in 
the  East  Riding  of  the  county  of  York;  the 
original  of  it  is  lost,  but  a  copy  or  drait  of 
it  has  been  produced  and  proved. — [His 
Honour  here  stated  the  recitals  and  the 
effect  of  the  deed.] — No  doubt,  this  deed 
was  inoperative  for  the  purpose  of  effecting 
what  the  Commissioners  ought  to  have  done 
but  had  not  done ;  but  it  shews  that  at 
this  time  the  question  was  well  known  and 
understood  by  all  persons  interested  in  it 

Since  the  death  of  Gilby,  in  1829,  the 
interests  have  been  completely  severed — the 
curates  of  Ulrome  have  been  distinct  from 
the  rectors  of  Barmston ;  and  this  biU  was 
filed  in  June,  1864,  thirty-five  years  after 
the  death  of  Gilby,  and  s^ter  three  incum- 
bencies of  the  living,  the  plaintiff  being  the 
fourth.  I  am  of  opinion,  that  this  has  not 
barred  the  plaintiff's  right  to  relief  In  this 
respect  the  Court  will,  if  the  express  pro- 
visions of  the  Statute  of  Limitations  do  not 
apply,  follow  the  analogy  of  that  statute, 
which  requires  that  sixty  years  and  three 
incumbencies  should  be  necessary  to  con- 
stitute a  bar  by  lapse  of  time  in  cases  of  this 
nature.    As  sixty  years  have  not  elapsed, 


and  as,  against  the  plaintiff  personally, 
nothing  in  the  shape  of  laches  can  be  alleged 
or  discovered,  I  am  of  opinion  that  he  is 
entitled  to  relief,  and  accordingly  I  shall 
make  a  declaration  in  the  terms  of  Uie  prayer 
of  the  bill,  and  direct  a  partition  to  be  made 
in  chambers  to  divide  and  aUot  the  two 
pieces  or  parcels  of  land  between  the  plain- 
tiff and  his  successors,  curates  of  Ulrome, 
and  the  defendant,  the  Rev.  Griffith 
Boynton  and  his  successors,  as  rectors  of 
Barmston.  The  plaintiff  must  have  the 
rent«  of  hLs  share  from  the  time  of  the 
filing  of  the  bilL 

If  the  partition  had  not  been  resisted, 
the  costs  would  have  followed  the  usual 
rule  in  such  cases — that  is,  no  costs  up  to 
the  hearing ;  but  as  the  costs  of  this  suit 
have  been  materially  increased  by  the  re- 
sistance of  the  defendants  to  any  partition 
at  all,  I  am  of  opinion  that  they  ought  to 
pay  the  costs  up  to  and  including  the 
hearing,  but  no  further. 


RoMUXY,  M.R 
Nov.  21. 


BOSTOCK  V.  FLOYER. 


Breach  of  Trust — Fraud  committed  on 
Trustee  hy  Solicitor — Liability  of  Trustee. 

A  sole  trustee  committed  the  trust-fund 
to  a  solicitor  of  good  practice  and  repute  to 
invest  on  mortgage.  The  solicitor  appro- 
priated the  money;  but  he  delivered  to  the 
trustee  a  fictitious  conditional  surrender 
of  certain  copyhold  lands  for  securing  the 
amount,  but  no  receipt  for  the  money  was 
inclosed.  The  lands  included  in  the  pre- 
tended surrender  were  actually  the  property 
of  the  person  by  whom  the  surrender  was 
expressed  to  be  m^adcy  and  of  ample  value. 
The  solicitor  regularly  paid  the  interest  on 
the  money  till  his  death,  eight  years  after- 
wards, when  the  fraud  was  discovered: — 
Held,  thcU  tKe  executor  of  the  trustee  was 
liable  to  make  good  the  fund  out  of  the  assets 
of  his  testator. 

In  the  year  1833  the  plaintiff  married 
one  Robert  Bostock,  and  on  that  occasion 
a  sum  of  400/.  was  deposited  with  the 
Rev.  R.  C.  Wilmot,  upon  trust  for  the 
plaintiff;  but  no  written  declaration  of 
trust  was  made,  either  then  or  afterwards^ 
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°oT  did  it  appear  that  any  fonnal  trusts 
were  ever  declared. 

The  money  was  invested  on  mortgage 
by  Mr.  Wilmot  in  his  own  name,  the  invest- 
ments being  varied  from  time  to  time  as 
occasion  required,  and  the  interest  was 
regularly  transmitted  by  him  to  Mrs.  Bostock, 
or  her  husband  or  brother  on  her  behalf,  up 
to  May  1855,  from  which  time,  up  to  Mr. 
Wilmot's  death,  which  occurred  in  1856, 
the  interest  was  transmitted  by  Mr.  Ed- 
mund Dade  Conyers,  a  solicitor  of  repute 
and  in  good  practice  at  Driffield,  in  York- 
shire, who  was  employed  by  Mr.  Wilmot 

Mr.  Wilmot,  by  his  will,  appointed  the 
defendant  sole  executor. 

Conyers  acted  for  Mr.  Wilmot's  estate, 
and  (with  the  exception  of  the  first  in- 
stalment of  interest  which  became  due 
after  Mr.  Wilmot*s  death,  which  was  for- 
warded to  the  plaintiff  by  the  defendant 
himself)  he  regularly  transmitted  the  inteiv 
est  to  the  plaintiff  till  his  death,  which 
occurred  in  October,  1863. 

Shortly  after  Mr.  Wilmot's  death,  the 
plaintiff's  husband  having  died,  she  became 
desirous  of  having  the  400/.  transferred  to 
her,  and  she  entered  into  a  correspondence 
with  Mr.  Conyers  on  the  subject  Several 
letters  passed,  and  he  informed  her  that 
the  money  was  invested  on  mortgage  in 
Mr.  Wilmot's  name,  and  that  the  documents 
relating  thereto  were  in  the  defendant's 
possession  ;  but  he  declined  to  advise  him 
to  part  with  the  principal  until  the  plaintiff 
satisfied  him  of  the  precise  trusts  on  which 
the  money  was  held,  of  which  he  alleged 
himself  to  be  ignorant. 

The  plaintiff  then  applied  to  the  defen- 
dant, and  he  then  made  particular  inquiries 
of  Conyers  as  to  the  nature  of  the  trust 
and  the  state  of  the  investment.  Conyers 
told  him  about  the  trust  and  the  circum- 
stances under  which  it  arose,  and  informed 
him  that  he  had  invested  the  property  by 
Mr.  Wilmot's  orders  on  a  mortgage  of 
copyhold  property  at  Thearne,  near  Bever- 
ley, and  further  that  the  mortgagor  was 
"  ready  and  willing  to  pay  in  any  part  of 
the  principal  sum  on  having  Mr.  Floyer's 
receipt" 

After  the  death  of  Conyers  the  plaintiff 
applied  to  the  defendant  for  the  interest, 
and  she  also  reiterated  her  demand  for  the 
prindpaL     The  defendant  then  caused  a 


search  to  be  made  among  Mr.  Wilmot^s 
papers,  and  a  parcel  of  deeds  was  found 
with  an  indorsement  in  the  handwriting 
of  Conyers :  "  Mortgage  of  copyhold  lands 
at  Thearne,  in  the  county  of  York,  belong- 
ing to  Mr.  J.  P.  Stephenson,  for  securing 
400/.  and  interest  Dated  7th  January, 
1853."  The  parcel  contained  certain  deeds 
shewing  a  title  in  John  Patrick  Stephenson 
to  certain  copyhold  closes  of  land  held 
of  the  manor  of  Beverley  Water  Towns,  of 
which  Conyers  was  steward,  and  also  a 
copy  of  a  conditional  surrender,  dated  the 
20th  of  April,  1853,  duly  stamped  and 
signed  by  Conyers  as  such  steward,  from 
J.  P.  Stephenson  to  R.  C.  Wihnot  for 
securing  400/.  and  interest  No  receipt, 
however,  for  the  consideration-money  was 
indorsed.  Upon  searching  the  court-rolls 
of  the  manor  no  such  surrender  was  to  be 
found,  although  the  closes  in  question  were 
at  the  date  of  the  pretended  surrender 
the  property  of  J.  P.  Stephenson,  and  were 
subsequently  surrendered  by  him  to  Con- 
yers for  1,000/.  The  bill  prayed  that  the 
defendant  might  be  decreed  to  make  good 
the  400/.  and  interest,  and  that  he  should 
either  admit  assets  of  R.  C.  Wilmot,  or 
that  the  estate  of  the  latter  should  be 
administered  by  the  Court. 

The  defendant,  by  his  answer,  submitted 
that  Conyers  was  by  his  reputation  and 
standing  a  perfectly  fit  person  to  be  in- 
trusted with  the  investment  of  400/.,  and 
that  no  vigilance  on  the  part  of  Mr.  Wilmot 
short  of  employing  a  second  solicitor  to 
investigate  the  validity  of  the  security  and 
to  check  the  acts  of  Conyers,  could  have 
led  to  the  detection  of  the  fraud.  It  was 
in  evidence  that  Conyers,  from  before  the 
year  1853  till  his  death,  held  ^ve  public 
offices  in  the  county  of  York.  The  defen- 
dant admitted  assets  of  his  testator. 

Hobhouse  and  W.  W,  Cooper,  for  the 
plaintiff.  —  The  trustee  had  the  complete 
legal  control  of  the  fund.  It  is  no  answer 
to  the  beneficiary  to  say  that  he  has  parted 
with  it  in  exchange  for  a  spurious  security. 
Besides,  he  was  careless  in  emplojring  a 
solicitor  who  was  also  solicitor  for  the  sup- 
posed mortgagor,  and  in  taking  a  security 
without  the  receipt  for  the  consideration- 
money  indorsed. 

Seiwyn  and  F,  0,  Haynes,  for  the  defen- 
dant— The  question  amounts  simply  to 
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this :  Ib  a  trastee  an  insniert  Is  he  liable 
for  the  criminal  acts  of  persons  he  employs) 
We  admit  that  he  is  to  be  held  liable  for 
his  agent's  mistake,  as  for  a  payment  made 
by  him  to  a  wrong  party  through  erroneous 
advice  given  to  him  by  his  solicitor;  but 
we  deny  that  he  is  to  be  held  liable  for  a 
fiaod  perpetrated  on  him.  Our  case  is  ana- 
logons  to  that  of  a  trustee  who  has  properly 
deposited  money  in  a  bank,  and  the  bank 
fiuls;  or  to  that  of  a  trustee  who  is  robbed. 

JomeM  V.  LtswU^  2  Ves.  sen.  240. 

LewifC*  Truita,  224, 
and  cases  there  cited.  So  at  conunon  law 
between  master  and  servant,  the  master  is 
liable  for  the  n^ligence  of  his  servant  in 
the  performance  of  his  regular  duty,  but 
not  for  his  criminal  acts — 

M'MaiMu  V.  CriekeU,  1  East,  106. 
Mr.  Wilmot  would  not  have  been  liable 
if  he  had  been  acting  under  an  instrument 
which  contained  the  clause  of  indemnity 
in  Lord  St  Leonards'  Act  That  clause 
only  expresses  the  rule  of  equity,  and  our 
client  is  entitled  to  the  same  indulgence. 

The  Mastbb  of  the  Rolls,  without 
calling  for  a  reply,  said :  This  case  is  too 
dear  for  argument  The  liability  of  the 
trustee  is  a  matter  of  the  most  simple 
nature.  He  receives  money  to  invest,  and 
entrusts  it  to  another  man  to  invest  for 
him,  who  does  not  do  so;  it  therefore  fol- 
lows, of  course,  that  the  trustee  is  liable. 
Mr.  Hayues  said  that  forgery  changes  the 
rule  of  the  Court  This  was  hardly  a  case 
of  forgery,  as  though  the  surrender  was 
fictitious  there  was  no  receipt  for  the 
money  indorsed.  Stephenson's  signature 
was  not  there.  The  present  case  is  quite 
different  from  such  a  case  as  that  of  Mr. 
Honpell;  there  trustees,  having  money  to 
invest,  employed  a  solicitor  to  find  a  ftee- 
hold  security,  and  he  found  one  which, 
though  apparently  good,  depended  on  a 
forgery  committed  by  the  person  apparently 
seised  in  fee,  the  intended  mortgagor.  That 
was  a  veiy  different  case  from  that  of  a 
CDigery  committed  by  the  solicitor  on  the 
trustee.  The  solicitor  here  was  chosen  by 
the  trustee  alone.  The  cases  cited  have  no 
application,  the  present  being  the  simple 
ease  of  a  man  employing  an  agent  who 
cheats  him;  the  loss  must  be  borne  by  him 
rather  than  by  the  ceHtd  que  tru^  1  can- 
Naw  Saaiis,  86.— Chahc. 


not  think  that  the  trustee  took  all  the  pre- 
cautions he  might  have  taken.  The  plain- 
tiff must  have  a  decree  for  payment  of  the 
principal,  with  interest  at  4tl.  per  cent,  from 
the  last  day  of  payment 


Craitwobth,  L.C.  ) 
Nov.  9.  10,  17.    }  ««*'««••  ««"• 

Vendor  and  Purchaser — Auction — Puff- 
ing — Specific  Performance, 

Although  there  u  a  strong  current  of 
authorities  in  equity  in  favour  of  upholding 
a  sale  hy  auction  where  one  person  has  been 
employed  to  bid  on  behalf  of  the  vendor^ 
semble,  there  is  no  decision  which  is  strictly 
binding  on  the  Lord  Chancellor  or  the  Lords 
Justices^  and  the  doctrine  of  Courts  of  law, 
by  which  the  presence  of  a  single  puffer 
vitiates  the  sale,  is  preferable.  But  where  two 
persons  are  employed  to  bid  against  each 
other  the  vendor  cannot  enforce  the  sale. 

An  auctioneer  and  a  puffer  employed  by 
him  made  eleven  fictitious  biddings  against 
one  another,  but  did  not  go  beyond  the  re- 
served price;  a  purchaser  then  made  the  first 
real  bid,  and  the  property  was  knocked  doum 
to  him.  The  conditions  of  sale  provided  thai 
the  highest  bidder  should  be  the  purchaser, 
but  were  silent  as  to  any  reserved  bidding : 
— Held,  reversing  the  decision  of  the  Master 
of  the  Rolls,  that  the  fictitious  biddings  con- 
stituted a  good  defence  to  a  suit  by  the  ven- 
dors for  specific  performance. 

This  was  an  appeal  by  the  defendant 
from  a  decision  of  the  Master  of  the  Rolls, 
reported  34  Law  J.  Rep.  (n.s.)  Chanc  360. 
The  facts  of  the  case  are  fiilly  stated  in 
the  former  report,  and  in  the  judgment  of 
the  Lord  ChanceUor. 

Mr,  Baggallay  and  Mr,  Steere,  for  the 
plaintiffs,  supported  the  decree. 

Mr.  Hohhoase  and  Mr.  Busk  appeared 
for  the  defendant,  the  appellant 

The  following  authorities  were  dted,  and 
commented  upon : 

Smith  V.  Clarke,  12  Ves.  477. 
Jervoise  v.  Clarke,  1  Jac.  k  W.  389. 
Bexwell  v.  Christie,  Cowp.  395. 
Howard  v.  Castle,  6  Term  Rep.  642. 
Thomett  v.  Haines,  15  Mea  &  W.  367; 
s.  c.  15  Law  J.  Rep.  (n.s.)  Ezch.  230. 
E 
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of  motives  and  objects  like  these  may  be 
such  as  to  fonn  an  ample  equivalent  for  the 
pecnniary  value  of  that  which  the  defen- 
dant John  conceded  to  Samuel  by  the 
arrangement ;  and  therefore  it  is  that  this 
Court  will  enforce  it  as  a  family  arrange- 
ment In  regarding  the  case  as  one  of 
family  arrangement,  I  must  not  omit  to  notice 
one  point,  which  is  of  no  slight  importance, 
that  is,  the  existence  of  the  legal  rights 
of  the  mother  and  the  manner  in  which 
those  rights  were  dealt  with.  She  was 
entitled  by  reason  of  the  invalidity  of  her 
husband's  will  to  one-third  of  the  business 
and  stock-in-trade,  and  of  the  leasehold 
property,  and  of  all  the  rest  of  the  personal 
estate,  besides  which  she  was  entitled  to 
dower  or  fireebench  out  of  all  the  socage, 
gavelkind  and  borough  English  lands  of 
Wft  husband.  That  she  knew  of  her  rights 
cannot  be  doubted,  for  it  would  be  impos- 
sible to  impute  to  the  two  brothers  the 
guilt  of  a  base  conspiracy  to  conceal  her 
rights  from  her  for  their  own  profit.  It  is 
certain  that  she  never  asserted  those  legal 
rights;  and  that  she  lived  with  her  two 
sons  till  her  death  in  1857,  during  which 
time  they  \/ere  using  and  enjoying  the 
whole  of  the  testator's  property  in  the 
same  manner  as  if  his  will  had  been  valid. 
It  is  a  perfectly  justifiable  assumption  that 
she  would  desire  her  husband's  wishes  to 
be  carried  out  True  it  is,  that  there  is  no 
evidence  to  prove  that  she  ever  entered 
into  any  specific  agreement  with  her  sons 
or  with  eitiber  of  them  on  the  subject  But 
who  can  say  what  her  conduct  might  have 
been,  or  how  far  she  would  have  insisted 
on  her  legal  rights  if  she  had  found  that 
the  defendant  John  Williams,  instead  of 
canying  into  effect  his  father's  wishes,  had 
insisted  on  his  own  legal  rights  in  oppo- 
sition to  those  wishes  ?  And  who  can  say 
to  what  extent  a  regard  to  the  position  and 
rights  of  the  mother,  and  the  power  which 
those  rights  gave  her,  might  form  among 
other  family  arrangements  an  inducement 
to  that  course  which  was  adopted  by  the 
defendant  with  regard  to  the  fether  s  pro- 
perty? With  respect  to  the  answer  of  the 
defendant  John  Williams  in  the  present 
suit,  and  to  his  answer  filed  in  the  former 
suit  by  Samuel,  I  may  observe  that  the  rea- 
sons assigned  for  the  manner  in  which  the 
property  had  been   dealt  with  generally 


are  inconsistent,  and  do  not  satisfactorily 
account  for  such  dealings.  There  is  only 
one  other  point  which  I  think  it  necessary 
to  notice.  The  defendant  John  Williams, 
in  his  answer  in  this  suit,  alleges  that  his 
brother  Samuel  always  admitted  that  he 
(John  Williams)  was  entitled  to  a  larger 
share  of  the  rents  and  profits  than  a  moiety, 
and  often  reminded  the  defendant  that  he 
was  not  drawing  out  as  much  as  he  was  en- 
titled to.  This  rests  solely  on  the  allegation 
of  the  defendant,  and  the  allegation- is  for 
the  first  time  made  by  his  answer  in  this 
suit  after  Samuel's  death,  and  was  never 
suggested  in  any  of  the  proceedings  which 
took  place  in  the  lifetime  of  Samuel,  and 
therefore  I  think  that  I  ought  not  to 
attribute  any  weight  to  it  Upon  the  whole 
case,  I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  the  relief  they  ask. 


KiNDERSLEY,  V.C.  )     „„^  ^    „.«,^„„ 
J    Iv  19  (     ^^^^  ^'  BARWISE. 

Wtllf  Construction  of — Joint  Tenancy — 
Unity  of  Vesting, 

A  testator  gave  the  interest  arising  from, 
certain  pr<jperty  to  his  niece  for  life,  and 
after  her  death,  the  principal  to  go  to  her 
children  or  heirs  f/r  ever.  Two  of  her 
children  died  in  her  lifetime:  —  Held, 
that  the  surviving  children  took  as  joint 
tenants. 

This  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  James  South  Barwise, 
who  made  his  will  on  the  6th  of  February, 
1854,  and  thereby  gave  and  bequeathed  all 
his  real  and  personal  estate  and  effects, 
subject  to  the  payment  of  his  debts,  to  his 
executors,  upon  trust  to  sell  and  invest  the 
proceeds ;  and  the  interest  arising  therefrom 
the  testator  gave  and  bequeathed  to  his 
brother  George  and  his  wife  Martha  Bar- 
wise,  and  after  the  decease  of  the  aforesaid 
Oeorge  Barwise  and  Maitha  Barwise,  the 
interest  aforesaid  was  to  be  enjoyed  by  their 
daughter  Sarah,  the  wife  of  Mr.  Ruck;  and 
after  her  death,  the  property  to  go  to  her 
children  or  heirs  for  ever. 

This  suit  was  instituted  in  April,  1862, 
previous  to  which  date  Geoige  and  Martha 
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offen  the  highest  price.  This  is  certainly 
the  rule  established  in  Courts  of  law. 

It  is  8»d  that  a  different  rule  prevails  in 
Courts  of  equity;  that  without  any  express 
stipulation,  a  vendor  may  always  fix  a  re- 
served price  and  authorize  a  person  to  bid 
for  him,  so  as  to  prevent  the  property  going 
under  that  price ;  and  the  present  case,  it 
is  argued,  comes  luder  that  rule.  Now,  that 
such  a  rule  exists  to  some  extent  in  Courts 
of  equity  I  cannot  doubt.  Its  existence 
has  been  recognized  by  many  Judges  of  the 
highest  reputation.  Sir  William  Grant, 
in  Smith  v.  Clarke,  not  only  recognizes, 
but  apparently  approves  of  the  rule.  He 
seems  to  think  it  fair  and  just  that  persons 
putting  up  property  for  sale  by  auction, 
should  be  at  liberty  to  employ  a  person 
to  bid  for  them  up  to  a  stipulated  price,  to 
prevent  its  being  sold  at  an  undervalue. 
Where  such  a  right  is  stipulated  for,  there 
is  of  course  no  fraud  or  deception. 

It  is  said,  however,  that  even  without 
that  express  stipulation  such  a  right  is  un- 
derstood to  exist  I  confess  I  think  it  is 
much  better  that  the  reservation  of  the 
right  should  be  notified  in  the  conditions 
of  sale ;  for  if  not  notified,  there  is  a  differ- 
ence between  the  language  used  and  that 
which,  it  is  said,  is  understood  to  be  its  im- 
port A  question  in  such  cases  may  always 
arise^  whether  persons  bidding  were  aware 
of  the  rule ;  the  usage  of  the  Court  of  Chan- 
cery, in  modern  times  at  all  events,  is  to 
stipulate  expressly  for  the  right  not  to  sell 
under  a  fixed  price,  and  so  by  implication 
to  employ  a  person  to  bid  up  to  that 
price.  But  even  if  such  a  right  is,  accord- 
ing to  the  evidence  of  Mr.  TrLst,  the 
auctioneer,  assumed  to  be  reserved  in  every 
sale  by  auction,  still  that  does  not  seem 
to  me  to  warrant  what  was  done  in  this 
case.  Here  there  were,  in  effect,  two  per- 
sona bidding  for  the  vendor,  Webb  and 
the  auctioneer ;  the  whole  sale  up  to  the 
bidding  of  3,600/.  was  a  mere  fiction. 

When  the  vendor  retains,  either  by  ex- 
press stipulation,  or  by  implied  usage,  a 
right  to  bid  by  an  agent  up  to  a  fixed  price, 
no  real  bidder  can  be  deceived  by  such 
bidding.  If  he  bids  1,000/.  and  the  auc- 
tioneer declares  that  a  bidding  of  100/.  has 
been  made  in  advance,  thus  raising  the 
bidding  to  1,100/.,  the  real  bidder  knows 
that  this  may  be  a  mere  bidding  by  the 


vendor ;  and  so,  to  whatever  extent  the  bid 
ding  may  go,  every  bidding  may  be  treated 
as  a  statement  made  by  the  auctioneer, 
acting  as  agent  for  the  vendor,  that  an 
advance  has  been  offered  to  the  amount  of 
the  sum  bid.  Where  there  is  a  real  bidder, 
and  the  advance  has  been  made  by  the  ven- 
dor's agent,  pursuant  to  liberty  expressly 
or  impliedly  reserved,  the  auctioneer  might 
truly  say  of  this  latter  bidding,  as  well 
as  of  the  other,  that  a  further  sum  had 
been  bid.  It  is  true  that  it  was  a  sum  bid 
by  the  vendor  himself,  but  he  had  reserved 
a  right  to  bid,  as  was,  ex  kypothesi,  known 
to  the  real  bidder.  In  such  a  case  the  bid- 
ding of  the  vendor  by  his  agent  is  a  real 
bidding. 

But  how  does  that  apply  to  a  case  like 
the  present,  where  there  were  two  persons 
bidding  for  the  vendor  1  When  Webb  bid 
2,500/.  for  the  property,  the  object  of  the 
vendors  to  prevent  a  sale  at  a  price  less 
than  4,000/.  would  have  been  fully  secured 
without  any  further  bidding :  the  auctioneer 
had  only,  after  waiting  a  reasonable  time, 
to  knock  the  property  down  to  Webb  as 
the  only  bidder.  When  the  auctioneer  toi>k 
it  upon  himself  to  make  an  advance  of  100/. 
on  Webb's  bidding,  he  must  be  considered 
as  having  said,  Mr.  Webb  has  bid  2,500/1, 
but  A.  B.  has  bid  2,600/.,  and  so  on  through 
all  the  ten  subsequent  biddings  up  to 
3,600/.  The  whole  proceeding  was  a  fiction, 
calculated,  if  not  intended,  to  deceive  per- 
sons who  thought  of  becoming  purchasers. 
It  was  a  false  statement  that  up  to  3,600/., 
or  at  all  events  up  to  3,500/.,  there  was  a 
real  bidder. 

I  can  find  neither  principle  nor  authority 
for  holding  that  in  such  a  case  a  vendor 
who  by  this  misrepresentation  has  induced 
a  third  person  to  bid  can  enforce  his  con- 
tract In  Brandey  v.  AU  it  was  expressly 
found  that  there  was  only  one  bidder  for 
the  plaintiff,  who  bid  only  up  to  75/.  per 
acre,  the  price  fixed  by  the  vendors;  all  the 
other  biddings  were  real  biddings.  In 
Smith  V.  Clarke  there  was  only  one  person 
employed,  with  express  orders  to  allow  the 
lot  to  be  sold  if  750/.  should  be  bid,  but 
not  under  that  price.  It  wtis  accordingly 
knocked  down  to  a  purchaser  at  750/., 
and  Sir  William  Grant  held  this  to  be  a 
fair  transaction.  In  Fliitt  v.  Woodin, 
Lord  Justice  Turner,  then  Vice  Chancellor, 
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July  7  ;  >  BATEHAK  V.  BOYNTON. 

Nov.  6.        j 

Inclosure  Act  —  Erroneous  Award  — 
Jurisdiction — Costs  of  Partition  Suit — 
Statute  of  Limitations — Advowson, 

A  Court  of  equity  has  jurisdiction  to 
rectify  an  award  of  Commissioners  under  an 
inclosure  ad^  if  the  award  is  inconsistent 
with  the  provisions  of  the  act 

The  rectors  of  B,  were  entitled  to  part, 
and  the  perpetual  curates  of  U,  to  otiierpart, 
of  the  tithes  in  the  township  of  U.  By  an 
act  of  parliament,  passed  in  1765,  for  the 
inclosure  of  U,  which  recited  that  H.  was 
rector  of  B.  and  also  curate  of  U,  and  was 
entitled  to  the  tithes  in  U,  the  Commis- 
sioners were  directed  to  allot  to  H.  and  his 
successors,  rectors  of  B,  and  curates  of  U, 
according  to  his  then  present  right  and  in- 
terest, land  of  a  certain  yearly  value  and 
a  rentcharge  out  of  other  land,  in  com- 
pensation for  the  tithes  which  were  thereby 
ejrtingnishfd.  The  Commissioners,  by  their 
award  made  in  1767,  allotted  to  H,  and  his 
successors,  rectors  of  B,  land  of  the  required 
value,  and  apportioned  tJU  rentcharge  be- 
tween H.  and  his  successors,  rectors  of  B,  and 
H,  and  his  successors,  curates  of  U.  The 
rectory  and  curacy  were  held  together  until 
1829  ;  from  that  time  the  rectors  of  B,  con- 
tinued in  sole  possession  of  the  land  allotted 
to  them  until  1864,  when  the  fourth  incumr 
bent  of  the  curacy  since  1 829,  who  was  in- 
stituted in  1S62,  filed  a  bill  to  rectify  the 
award,  and  have  the  land  partitioned  be- 
tween the  rectory  and  the  curacy: — Held, 
that  the  award  wca  erroneotu,  and  ultra 
vires  of  the  Commissioners  in  allotting  the 
land  to  the  rectors  of  B,  exclusively;  that 
the  Court  had  jurisdiction  to  rectify  it; 
and  that  the  lapse  of  time  did  not  bar  the 
plaintiff  *s  right 

Defendants  resisting  right  to  partition 
ordered  to  pay  costs  up  to  and  including  the 
hearing. 

This  was  a  suit  instituted  by  the  Rev. 
Gregory  Bateman,  the  iucumbent  and 
patron  of  the  perpetual  curacy  of  Ulrome, 
in  Yorkshire,  against  Sir  Henry  Boynton, 
the  patron,  and  the  Rev.  Griffith  Boynton, 
the  incumbent  of  the  rectoiy  of  Barmston, 


in  the  same  county,  for  the  rectification  of 
an  award,  made  in  1767,  under  a  private 
act  for  the  inclosure  of  the  town^p  of 
Ulrome,  and  for  the  partition  between  the 
plaintifr,  as  curate  of  Ulrome,  and  the  de- 
fendant, the  rector  of  Barmston,  of  certain 
land  thereby  allotted  to  the  rectors  of 
Barmston. 

At  the  date  of  the  act  Sir  Griffith  Boynton 
was  the  patron,  and  the  Rev.  John  Holme 
was  the  incumbent,  of  both  the  rectory  and 
the  curacy.  Before  the  passing  of  the  act 
the  rectors  of  Barmston  and  the  curates  of 
Ulrome  were  severally  entitled  to  portions 
of  the  tithes  and  other  ecclesiasticsl  dues 
issuing  out  of  the  township  of  Ulrome.  The 
plaintiff  alleged  that  the  tithes  belonging 
to  the  cnracy  were  of  greater  value  than 
those  belonging  to  the  rectory. 

The  act,  which  was  passed  in  1765,  after 
reciting  (among  other  things)  that  John 
Holme  was  rector  of  Barmston  and  curate 
of  Ulrome,  and  entitled  to  all  the  tithes  of 
hay  yearly  arising  and  renewing  within  the 
township,  as  well  in  the  open  fields  intended 
to  be  inclosed  as  from  the  ancient  inclosure 
there,  and,  as  rector  of  Barmston,  was  also 
entitled  to  the  tithe  of  com  and  hay  yearly 
coming,  growing,  renewing  and  arising 
from  23i  oxganga  and  certain  odd  or  forby 
lands  within  the  said  township,  and  the 
tithe  of  wool  and  lamb  of  13  of  the  said 
oxgangs,  and  was  also  entitled  to  Easter 
offerings,  surplice-fees,  certain  hens,  and  a 
yearly  simi  of  17 s,,  payable  out  of  and  from 
the  owners  or  occupiers  of  certain  houses, 
and  was  also  entitled  to  certain  glebe  lands, 
cattle-gates,  and  whins  or  furze  within  the 
said  township,  appointed  Commissioners, 
and  enacted  that  they  should  allot  the 
open  fields  intended  to  be  inclosed  among 
the  several  persons  entitled  to  and  in- 
terested in  the  same,  in  proportion  to 
their  several  and  respective  shares,  in- 
terests and  rights  of  common  and  other 
their  properties  in  and  over  the  com- 
mon fields  and  grounds  within  the  town- 
ship, and  that  they  should  allot  to  John 
Holme  and  his  successors,  rectors  of  Barm- 
ston and  en  rates  of  Ulrome,  according  to 
his  then  present  right  and  interest,  such 
parcel  or  parcels  of  land,  part  of  the  said 
common  fields,  as  in  the  judgment  of  the 
Commissioners  should,  when  inclosed,  be 
of  the  yearly  value  of  33/.  is,  dd.,  in  part 
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of  the  compensation  for  the  tithes,  and  that 
the  yearly  rent  or  sum  of  34/.  Os,  9d 
should  be  paid  to  John  Holme,  and  his 
successors,  rectors  and  curates  as  aforesaid, 
to  be  issuing  and  payable  out  of  as  well 
the  lands  to  be  inclosed  as  the  old  inclosed 
lands  within  the  township  (except  the 
allotment  to  be  made  to  John  Holme  and 
his  successors,  and  another  allotment  there- 
in mentioned  and  the  anciently  inclosed 
glebe  land),  whidi  composition-rent,  toge- 
tilier  with  the  lands  so  to  be  allotted  to 
John  Holme  and  his  successors,  were  to  be  in 
lieu  and  fiill  satisfaction  and  discharge  of 
all  the  tithes  of  com  and  grain,  hay,  wool 
and  lamb,  and  all  other  tithes,  dues  and 
payments  whatsoever  belonging  to  the  said 
John  Holme  and  his  successors,  and  arising 
out  of  the  fields  intended  to  be  inclosed, 
and  the  ancient  inclosure,  or  elsewhere 
within  the  township  of  Ulrome  (except 
certain  specified  payments  to  John  Holme 
and  his  successors,  curates  of  Ulrome), 
and  that  the  tithes  should  be  extinguished 
without  prejudice  to  the  specified  payments 
so  excepted,  and  that  such  shares,  parts, 
proportions  and  allotments  of  the  said 
knds  and  grounds  as  should  be  set  out  by 
the  Commissioners  should  be  binding  and 
conclusive  to  all  and  every  the  proprietors  of 
the  said  lands  and  grounds  and  persons  inter- 
ested therein,  their  and  eveiy  of  their  heirs, 
successors,  executors,  administrators  and  as- 
signs respectively,  and  should  be  accepted  by 
them,  and  that  the  several  persons  to  whom 
the  same  shoidd  be  allotted  should  thence- 
forth be  seised  thereof  to  such  and  the  same 
uses,  &c.  as  the  several  lands  and  heredita- 
ments, in  respect  whereof  such  allotments 
should  have  been  made,  then  were  or  would 
have  been  liable  to  or  affected  by  in  case 
the  act  had  not  been  made.  The  act  con- 
tained a  clause  saving  the  rights  of  aU 
persons  other  than  and  except  the  respec- 
tive persons  to  whom  any  allotment  or 
allotments  of  land  or  compensation  should 
be  made  by  virtue  of  the  act  in  respect  of 
the  interest  or  property  for  which  such  allot- 
ments or  compensations  should  be  made. 

The  Commissioners,  by  their  award,  dated 
the  28th  of  February,  1767,  after  reciting 
the  title  of  John  Holme  to  the  tithes,  <&c., 
in  the  words  of  the  preamble  of  the  act, 
awarded  and  allotted  to  John  Holme  and 
his  successorsy  rectors  of  BarmsUmy  in  seve- 


ralty two  pieces  of  land,  containing  in  the 
whole  74a.  Ir.  28p.,  which  they  estimated 
and  adjudged  (when  inclosed)  to  be  of  the 
yearly  value  of  33/.  4«.  9(£.,  and  allotted 
the  same  in  part  of  the  compensation  for 
the  tithes,  glebe,  gates,  whins  or  furze, 
"due  as  aforesaid,  unto  the  said  John 
Holme,  and  his  successors,  rectors  of 
Barmston."  The  award  also  declared 
that  the  composition-rent  of  34/.  Os,  9c/., 
mentioned  in  the  act,  should  be  divided 
and  paid  as  thereinafter  mentioned ;  and 
it  then  directed  that  19/.  0«.  9c/.,  part  of 
such  rent,  should  be  paid  to  John  Holme 
and  his  successors  as  rectors  of  Barmston, 
and  15/.,  the  residue  thereof,  should  be 
paid  to  John  Holme  and  his  successors  as 
curates  of  Ulrome. 

The  title  to  the  two  advowsons  was 
severed  in  1801,  but  the  rectory  and 
curacy  continued  to  be  held  together  by 
successive  incumbents  until  1829. 

By  an  indenture,  which  could  not  be 
found,  but  a  memorial  of  which  was  regis- 
tered in  the  East  Hiding  Registry,  dated 
the  29th  of  September,  1823,  and  made 
between  Sir  Francis  Boynton  (then  the 
patron  of  the  rectory  of  Barmston),  and 
Henry  Boynton,  his  heir  presumptive,  of 
the  first  part,  John  Lockwood  (then  the 
patron  of  the  curacy  of  Ulrome),  of  the 
second  part,  and  John  Gilby,  rector  of  Barm- 
ston and  curate  of  Ulrome,  of  the  third 
part,  which  recited  (among  other  things) 
the  Inclosure  Act  and  award,  and  a  letter 
written  by  Gilby  in  1814,  expressing  an 
opinion  that  "  only  so  much  of  the  aJlot- 
ments  of  67a.  and  7a.  belonged  to  the  rec- 
tory of  Barmston  as  in  the  proportion  of 
about  19  to  15,  and  that  the  remainder  must 
be  taken  and  understood  to  belong  to  the  per- 
petual curacy  of  Ulrome,"  and  recited  that 
Sir  F.  Boynton  and  Henry  Boynton  being 
satisfied  that  the  Commissioners  ought  to 
have  allotted  the  said  two  parcels  of  land 
in  the  proportions  before  mentioned  by  the 
said  John  Gilby,  and  as  were  adopted  by 
them  in  the  apportionment  of  the  saidmoney 
pa3rment  of  34/.  0«.  9c/L,  had,  upon  the  ap- 
plication of  Lockwood,  appoint^  a  person 
to  divide  the  said  two  parcels  of  land 
according  to  the  relative  interests  of  the 
rector  of  Barmston  and  the  curate  of  Ul- 
rome, upon  the  basis  before  mentioned,  and 
that  he  had  set  out  31a.  3r.  7p.  as  the  pro- 
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portion  of  the  curates  of  Ulrome,  it  was 
witnessed  that  Sir  F.  Boynton  and  Henry 
Boynton  covenanted  with  Lockwood,  his 
heirs  and  assigns,  that  such  31a.  3r.  7  p. 
should  be  enjoyed  by  the  curate  of  Ulrome 
for  the  time  being  in  right  of  his  curacy, 
free  from  any  claim  by  them  or  their  heirs, 
or  the  rector  for  the  time  being  of  Barm- 
ston,  and  that  they  and  their  heirs  would 
do  any  further  acts  required  by  Lockwood, 
his  heirs  or  assigns,  for  the  peaceable  posses- 
sion by  the  curate  of  Ulrome  for  the  time 
being  of  the  said  lands. 

John  Gilby  died  in  1829,  and  was  suc- 
ceeded by  John  William  Bower  in  the  rec- 
tory of  Barmston,  and  by  Thomas  Irvin  in 
the  curacy  of  Ulrome.  Irvin  resigned  the 
curacy  in  1833,  and  was  succeeded  by  John 
William  Lockwood,  who  resigned  in  1 842, 
and  was  succeeded  by  Charles  Cory. 

In  1857  the  plaintiflF  purchased  the  ad- 
vowson  of  the  curacy^  In  1862  Cory  died, 
and  the  plaintiff  presented  himself  to  the 
curacy. 

Ever  since  the  death  of  Gilby  the  rectors 
of  Barmston  had  received  the  rents  of  the 
whole  of  the  land  allotted  to  John  Holme 
by  the  award. 

The  plaintiff  soon  after  his  institution  to 
the  curacy  claimed  to  be  entitled  to  a  portion 
of  the  allotted  land,  on  the  ground  that 
the  Commissioners  had  exceeded  their 
powers  in  allotting  it  to  the  rectors  of 
Barmston  in  severity,  and  he  applied  to 
the  Inclosure  Commissioners  for  England  to 
rectify  the  award,  but  they  declined  to  in- 
terfere, being  of  opinion  that  they  had  no 
jurisdiction.  The  plaintiff  thereupon  filed 
the  bill  in  this  suit  on  the  23rd  of  June, 
1864,  praying  for  a  declaration  that  the 
land  ought  to  have  been  allotted  to  Holme 
and  his  successors,  rectors  of  Barmston  and 
curates  of  Ulrome,  and  that  such  rectors  and 
curates  were  respectively  interested  therein, 
in  the  same  proportions  in  which  they  were 
before  the  passing  of  the  act  interested  in  the 
tithes  and  other  rights  extinguished  by  the 
act,  and  in  the  glebe ;  and  for  a  partition 
of  the  land  accordingly ;  and  for  an  account 
of  the  rents  and  profits  of  so  much  of  the 
land  as  properly  belonged  to  the  curacy  of 
Ulrome,  received  by  the  rector  of  Barm- 
ston since  the  plaintiffs  institution  to  the 
curacy.  It  also  prayed  that  (if  necessary) 
the  allotment  to  the  rectors  of  Barmston  in 


severalty,  which  the  bill  alleged  to  be  a 
clerical  error  in  the  award,  might  be  rec- 
tified. 

The  defendants,  by  their  answer,  insisted 
that  the  award  expressed  the  true  intention 
of  the  Commissioners  :  that  it  was  •  by 
the  act  expressly  made  binding  and  conclu- 
sive upon  all  persons  interested  in  the  lands 
allotted;  and  that,  having  been  acquiesced 
in  and  acted  on  for  so  many  years,  it  could 
not  now  be  altered,  and  they  claimed  the 
benefit  of  the  Statute  of  Limitations. 

Mr,  W.  3f.  Jame4  and  Mr,  A,  E,  MUltr, 
for  the  plaintiff. — The  act  did  not  intend 
to  alter  the  relative  values  of  the  revenues 
of  the  two  incumbencies;  but  as  they  hap- 
pened to  be  held  by  the  same  person  it 
directed  an  allotment  to  be  made  to  him 
in  his  double  capacity,  leaving  the  propor- 
tion of  his  interest  in  respect  of  each 
incumbency  the  same  as  before.  The  award, 
therefore,  in  allotting  the  laud  to  him  as 
rector  of  Barmston  in  severalty,  was  con- 
trary both  to  the  letter  and  the  spirit  of 
the  act.  The  omission  of  the  words  "  and 
curates  of  Ulrome"  was,  probably,  a  clerical 
error,  which  escaped  notice  at  the  time, 
by  reason  of  the  union  of  interest  in 
Holme.  The  Court  is  bound  to  rectify  that 
error,  and  to  give  effect  to  the  act  by  divid- 
ing the  land  between  the  parties  in  the  pro- 
portion of  their  original  rights.  •  The  right 
of  the  plaintiff  is  not  barred  by  the  Statute 
of  Limitations,  as  the  right  of  action  did 
not  accrue  until  1829,  when  the  incum- 
bencies were  first  held  by  different  persons. 
Mr,  Selwyn  and  Mr,  E.  Karslake,  for  the 
defendants. — First,  a  Court  of  equity  has  no 
jurisdiction  to  set  aside  or  vary  an  award 
made  under  an  act  of  parliament,  unless  in 
a  case  of  fraud  on  the  part  of  the  Commis- 
sioners— 

Speer  v.  Crawler^  2  Mer.  410. 

Cooper  V,  Thorpe^  1  Swanst.  92. 

The  Attorney  General  v.  Jacktony 
5  Hare,  366. 
At  all  events,  it  cannot  be  altered  in  the 
abseiice  of  all  the  other  persons  entitled 
under  it.  If  the  award  is  contrary  to  the 
act,  it  must  be  wholly  void,  and  the  parties 
being  remitted  to  their  original  rights, 
the  plaintiff's  remedy  is  at  law.  Secondly, 
there  is  no  error  in  the  award.  The  fact 
that  the  Commissioners  have  expressly  ap- 
portioned the  rent  of  34/.  0«.  9^.  between 
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the  rectors  of  fiarmston  and  the  curates  of 
Ulrome,  shews  that  they  were  aware  that 
the  two  benefices  were  distinct,  and  that 
they  purposely  awarded  the  land  to  the 
rectors  in  severalty.  There  was  nothing  in 
the  act  to  prevent  them  from  apportioning 
the  allotment  and  giving  the  whole  land 
and  part  of  the  rent  to  the  rectors,  and 
the  remainder  of  the  rent  to  the  curates. 
The  allotment  of  land  was  expressly  stated 
to  be  in  part  compensation  for  the  tithes, 
&c.,  due  to  John  Holme  and  his  successors 
as  rectors  of  Barmston.  Thirdly,  even  if 
the  plaintiffs  claim  is  not  barred  by  the 
Statute  of  Limitations,  the  Court  will  not 
give  relief  after  so  long  a  period  of  acqui- 
escence. It  is  impossible  now  to  ascertain 
what  were  the  exact  relative  values  of  the 
tithes,  &c  belonging  to  the  respective  be- 
nefices which  were  extinguished  by  the  act 
The  bill  admits  that  the  alleged  error  was 
discovered  in  1823. 

Mr,  James,  in  reply. — The  plaintiff  does 
not  seek  to  set  aside  the  award,  but  merely 
to  have  a  partition  of  the  land  allotted  in 
accordance  with  the  intention  of  the  act, 
and  what  must  therefore  be  presumed  to 
have  been  the  intention  of  the  award. 

The  Masteb  of  the  Kolls. — This  is  a 
suit  instituted  to  correct  an  error  alleged 
to  have  been  committed  by  certain  Inclo- 
sure  Commissioners,  under  an  act  passed  in 
1765.  The  defence  is,  first,  that  no  error 
was  committed;  secondly,  that  if  there  was, 
it  cannot  now  be  corrected,  for  two  reasons, 
first,  because  of  the  want  of  jurisdiction 
for  that  purpose  in  this  Court;  and,  next, 
because,  even  if  the  jurisdiction  exists,  the 
delay  in  seeking  for  the  exercise  of  it  has 
precluded  the  plaintiff  from  obtaining  relief. 
— [His  Honour  then  read  so  much  of  the 
Inclosure  Act  as  is  above  stated,  and  pro- 
ceeded as  follows  :] — I  think,  in  consider- 
ing the  due  effect  of  the  act,  and  the  clauses 
which  I  have  referred  te,  that  the  scope  and 
object  of  it  was  to  allot  to  the  rector  of 
Barmston  and  the  curate  of  Ulromea  piece  of 
land,  and  also  a  renteharge,  in  lieu  of  and  in 
full  of  all  tithes.  The  award  was  made  on  the 
28th  of  February,  1767;  it  awarded  74a.  1  r. 
28  p.  of  land  to  John  Holme,  in  severalty, 
as  rector  of  Barmston,  in  part  compensation 
for  the  tithes,  glebe,  gates,  whins  or  furze 
due,  as   mentioned  in  the  act^   to  John 


Holme  and  his  successors,  rectors  of  Barm- 
ston, and  they  then  proceeded  to  apportion 
the  composition-rent  of  34/.  Os,  9d.,  men- 
tioned in  the  act,  between  the  two  incum- 
bencies, giving  19/.  Os.  9d.  to  Holme  and 
his  successors  as  rectors  of  Barmston,  and 
15/.  to  Holme  and  his  successors  as  curates 
of  Ulrome. 

I  do  not  find  in  the  act  any  power  or 
authority  given  to  the  Commissioners  to 
determine  the  relative  proportions  which 
belonged  to  each  incumbency  in  the  rent- 
charge  of  34/.  Os.  9d.;  nor  do  I.  find  any 
authority  given  by  the  act  to  the  Commis- 
sioners to  allot  lands  to  John  Holme  and 
his  successors,  exclusively  in  his  character 
of  rector  of  Barmston.  The  words  of  the 
act  are  distinct;  the  meaning  is,  that 
the  Commissioners  are  to  allot  lands  of  the 
yearly  value  of  33/.  4«.  9d,  to  John  Holme 
and  his  successors  as  rectors  of  Barmston, 
and  also  as  curates  of  Ulrome ;  but  the 
award  of  the  Commissioners  is  of  74  a.  Ir. 
28  p.  to  John  Holme  and  his  successors  as 
rectors  of  Barmston, — stopping  there,  and 
omitting  all  mention  of  Ulrome.  I  am  of 
opinion  that  this  was  erroneous.  I  am  of 
opinion  that  this  was  ultra  vires,  and  that 
the  act  of  parliament  gave  them  no  power 
to  make  any  such  allotment.  I  assume  that 
the  words,  "  and  curates  of  Ulrome,"  were 
accidentally  omitted  from  the  award,  and 
that,  as  the  same  person  was  incumbent  of 
both,  the  error  was  disregarded  at  the  time. 
At  all  events,  in  my  opinion,  the  error  is 
clear  and  distinct ;  and  the  Commissioners 
had  not,  in  my  opinion,  authority  to  make 
this  award.  The  error  was  not  of  import- 
ance at  the  time  the  award  was  made  to 
any  person  then  in  existence.  Sir  Griffith 
Boynton  was  the  patron  of  both  livings, 
and  the' Rev.  John  Holme  was  the  incum- 
bent of  both,  to  whom  it  mattered  little 
whether  the  revenues  of  the  incumbencies 
were  received  under  one  title  or  another; 
but  in  1801  the  patronage  of  the  two 
livings  became  separated,  and  in  1829  the 
incumbencies  became  separated.  Mr.  Irvin 
was  then  appointed  cUrate  of  Ulrome;  he 
resig;ned  in  1833,  when  Mr.  Lockwood  was 
appointed  curate;  he  resigned  in  1842, 
and  Mr.  Cory  was  appointed  as  curate;  he 
died  in  the  beginning  of  1862,  when  the 
plaintiff,  who  had  previously  purchased  the 
advowson  of  Ulrome,  was  appointed  curata 
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The  questions  which  arise  in  this  state 
of  things  are  reducible  to  three.  The  first 
is,  whether  any  error  was  committed  b  j  the 
Inclosure  Commissioners;  the  second  is,  if 
the  first  be  answered  in  the  affirmative, 
whether  this  error  can  be  redressed  bj  any 
authority  short  of  an  act  of  parliament; 
and  the  third  is,  if  both  the  former  ques- 
tions be  answered  favourably  for  the  plain* 
tiff,  whether  his  right  is  barred  by  lapse 
of  time. 

I  have  already  answered  the  first  ques- 
tion,  expressing  my  opinion  that  the  In- 
closure Commissioners  have  erred  in  allotting 
the  two  pieces  of  land  to  John  Holme 
and  his  successors  as  rectors  of  Barmston. 
They  ought  to  have  allotted  the  land  to 
Holme  and  his  successors  as  rectors  of  Barm- 
ston  and  as  curates  of  Ulroma  The  second 
question  then  arises,  whether,  notwith- 
standing this  error,  the  award  is  final,  and 
incapable  of  correction  unless  by  an  act  of 
parliament.  It  is  argued,  on  the  part  of 
the  defendants,  that  if  an  act  of  parliament, 
whether  public  or  private,  contains  a  clause 
founded  in  error,  that  clause  is  nevertheless 
operative  and  binding  upon  all  persons, 
although  the  mistaken  origin  of  the  clause 
be  clearly  proved.  That  proposition  wiU 
not  be  ^puted,  but  it  does  not,  in  my 
opinion,  apply  to  this  case.  If  the  legis- 
lature, being  deceived  as  to  the  real  rights 
of  the  curate  of  Ulrome,  had  enacted  that 
lands  should  be  allotted  to  Holme  and  his 
successors  as  rectors  of  Barmston,  such  a 
clause  would  have  been  binding,  and  could 
not  have  been  questioned  in  any  Court  of 
justice.  So,  also,  if  this  act  of  parliament 
had  enacted  that  any  allotment  made  by 
the  Commissioners,  however  erroneous 
and  however  unauthorized  by  the  pro- 
visions of  the  act,  should  be  binding  on 
all  the  world,  this  suit  could  not  have 
been  maintained.  But  this  is  not  so.  All 
that  the  act  does  is  to  authorize  the 
Commissioners  to  make  allotments  of  cer- 
tain specified  common  fields  and  lands  to 
the  persons  entitled  to  and  interested  in 
the  same,  according  to  their  respective 
interests  therein.  If  the  Commissioners  had 
fraudulently  allotted  the  whole  to  one  only 
of  the  persons  interested  therein,  it  clearly 
would  not  have  been  binding.  I  am  also 
quite  clear  that  the  award  would  not  have 
been  binding   had  such   allotment    been 


made  bond  fide  by  mistake,  and  without  any 
taint  of  firaud. 

The  question  is,  was  the  allotment  in 
question  authorized  by  the  provisions  of 
the  acti  If  it  was  not,  it  was  ultra  vires  of 
the  Commissioners ;  and  what  the  act  did 
not  authorize,  that  it  does  not  render  valid. 
The  question  is  one  of  construction  of  the 
act  itself  The  law  on  this  subject  has  been 
established  by  decisions  to  the  effect  I  have 
stated,  and  this  even  in  cases  where  the 
act  has  gone  on  to  state  that  no  error  in 
the  award  shall  afterwards  vitiate  it,  if  it 
appears  that  the  award  itself  was  not  au> 
thorized  by  the  act  An  instance  of  this, 
which  I  am  desirous  to  refer  to,  occurred 
in  a  late  case  of  Graham  v.  Berry,  heard 
this  year  (on  the  14th  of  March),  before  the 
Judicial  Committee  of  the  Privy  Council, 
on  an  appeal  from  the  Supreme  Court  of 
New  South  Wales.  The  suit  was  instituted 
for  the  purpose  of  trying  whether  the  mu- 
nicipality of  Shoalhaven  was  rightly  con- 
stituted by  the  governors  and  the  executive 
council  of  New  South  Wales.  The  ques- 
tion to  be  determined  was,  whether  the 
proclamation  constituting  the  municipality 
was  authorized  by  the  provisions  of  the  act, 
and  if  not,  whether  it  was  binding.  The 
act  itself  contains  a  clause  in  tiiese  words — 
"  After  the  constitution  of  any  municipality 
by  any  such  proclamation,  all  previous 
proceedings  hereinbefore  required  shall  be 
deemed  to  have  been  duly  taken,  and  no 
objection  shall  be  allowed  on  the  ground  of 
any  defect  or  irregularity  in  such  proceed- 
ings, or  any  non-compliance  with  the  provi- 
sions of  this  act"  The  question  raised  was, 
whether  the  proclamation  was  invalid  by 
reason  of  the  boundaries  assigned  having 
included  a  town  as  well  as  a  rural  dis- 
trict within  the  territorial  limits  of  the 
municipality.  Amongst  other  arguments,  the 
appellants  urged  that  the  clause  of  the  act, 
which  I  have  read,  precluded  any  Court  of 
law  from  entering  into  that  question  after 
the  municipality  had  been  constituted  by 
the  proclamation;  but  the  Judicial  Com- 
mittee were  unanimously  of  opinion  that 
the  clause  of  the  act  did  not  preclude  the 
examination  of  the  question,  and  that  the 
Court  of  law  was  compelled,  first  to  deter- 
mine, on  the  construction  of  the  act,  whether 
such  joint  incorporation  was  justified  by  the 
provisions  of  the  act,  and,  next,  to  ascer- 
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taitty  on  the  evidence,  whether  such  joint 
incorporation  had  been  made. 

I  am  therefore  of  opinion  that,  having 
once  arrived  at  the  conclusion  that  the  award 
was  not  authorized  by  the  act  of  parliament, 
it  follows,  necessarily,  that  the  award  is 
defective,  that  the  power  and  duty  of  re- 
dressing it  is  inherent  in  the  proper  tribunal, 
and  that  a  Court  of  equity  is  such  a  tribunal, 
and  that  it  has  power  to  entertain  such  a 
suit,  and  is  bound  to  give  relief  in  it  accord- 
ing to  the  true  rights  of  the  parties,  unless 
they  have  debarred  themselves  from  obtain- 
ing such  relief  by  some  act  of  their  own. 

This  brings  me  to  the  consideration  of 
the  third  question  which  is  raised  by  way 
of  defence  by  the  defendants.  It  is  said  that 
the  plaintiff  is  debarred  from  maintaining 
this  suit  by  reason  that  his  predecessors, 
the  curates  of  Ulrome,  have  not  taken  any 
steps  to  rectify  the  award  since  the  error 
was  discovered.  It  appears  that  the  two 
incumbencies  were  held  together  until  the 
year  1829,  when  John  Gilby,  the  incum- 
bent of  both,  died.  In  1823,  six  years  prior 
to  his  death,  the  error  had  been  discovered, 
and  was  attempted  to  be  rectified  by  a  deed 
bearing  date  the  29th  of  September,  1823, 
a  memorial  of  which  was  duly  registered  in 
the  East  Riding  of  the  county  of  York;  the 
original  of  it  is  lost,  but  a  copy  or  draft  of 
it  has  been  produced  and  proved. — [His 
Honour  here  stated  the  recitals  and  the 
effect  of  the  deed.] — No  doubt,  this  deed 
was  inoperative  for  the  purpose  of  effecting 
what  the  Commissioners  ought  to  have  done 
but  had  not  done ;  but  it  shews  that  at 
this  time  the  question  was  well  known  and 
understood  by  all  persons  interested  in  it 

Since  the  death  of  Gilby,  in  1829,  the 
interests  have  been  completely  severed — the 
curates  of  Ulrome  have  been  distinct  from 
the  rectors  of  Barmston ;  and  this  bill  was 
filed  in  June,  1864,  thirty-five  years  after 
the  death  of  Gilby,  and  titer  three  incum- 
bencies of  the  living,  the  plaintiff  being  the 
fourth.  I  am  of  opinion,  that  this  has  not 
barred  the  plaintiff's  right  to  relief.  In  this 
respect  the  Court  will,  if  the  express  pro- 
visions of  the  Statute  of  Limitations  do  not 
apply,  follow  the  analogy  of  that  statute, 
which  requires  that  sixty  years  and  three 
incumbencies  should  be  necessary  to  con- 
stitute a  bar  by  lapse  of  time  in  cases  of  this 
nature.    As  sixty  years  have  not  elapsed, 


and  as,  against  the  plaintiff  personally, 
nothing  in  the  shape  of  laches  can  be  alleged 
or  discovered,  I  am  of  opinion  that  he  is 
entitled  to  relief,  and  accordingly  I  shall 
make  a  declaration  in  the  terms  of  the  prayer 
of  the  bill,  and  direct  a  partition  to  be  made 
in  chambers  to  divide  and  allot  the  two 
pieces  or  parcels  of  land  between  the  plain- 
tiff and  his  successors,  curates  of  Ulrome, 
and  the  defendant,  the  Rev.  Griffith 
Boynton  and  his  successors,  as  rectors  of 
Barmston.  The  plaintiff  must  have  the 
rents  of  his  share  from  the  time  of  the 
filing  of  the  bill 

If  the  partition  had  not  been  resisted, 
the  costs  would  have  followed  the  usual 
rule  in  such  cases — that  is,  no  costs  up  to 
the  hearing ;  but  as  the  costs  of  this  suit 
have  been  materially  increased  by  the  re- 
sistance of  the  defendants  to  any  partition 
at  aU,  I  am  of  opinion  that  they  ought  to 
pay  the  casts  up  to  and  including  the 
hearing,  but  no  further. 


ROMILLY,  M.R 
Nov.  21. 


BOSTOCK  V.  FLOYER. 


Breach  of  Trust — Fraud  committed  an 
Trustee  hy  Solicitor — Liability  of  Trustee, 

A  sole  trustee  committed  the  trust-fund 
to  a  solicitor  of  good  practice  and  repute  to 
invest  on  mortgage.  The  solicitor  appro- 
priated the  money;  but  he  delivered  to  the 
trustee  a  fictitious  conditioned  surrender 
of  certain  copyhold  lands  for  securing  the 
amount,  but  no  receipt  for  the  money  was 
inclosed.  The  lands  included  in  the  pre- 
tended surrender  were  actually  the  property 
of  the  person  by  whom  the  surrender  was 
expressed  to  be  made,  and  of  ample  value. 
The  solicitor  regularly  paid  the  interest  on 
the  money  till  his  death,  eight  years  after- 
wards, when  the  fraud  was  discovered: — 
Held,  that  tJie  executor  of  the  trustee  was 
liable  to  make  good  the  fund  out  of  the  assets 
of  his  testator. 

In  the  year  1833  the  plaintiff  married 
one  Robert  Bostock,  and  on  that  occasion 
a  sum  of  400/.  was  deposited  with  the 
Rev.  R.  C.  Wilmot,  upon  trust  for  the 
plaintiff;  but  no  written  declaration  of 
trust  was  made,  either  then  or  afterwards. 
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Company,  thej  having  bj  the  terms  of 
their  indorsement  made  presentment  at 
Smith,  Payne  <fe  Smith's  equivalent  to  pre- 
sentment to  themselves;  just  as  it  is  im- 
necessary  to  give  notice  to  the  acceptor  of 
the  dishonour  of  a  bill  by  the  bankers 
named  by  him  in  his  acceptance — 

Pearce  v.  Pemberthy,  3  Campb.  261. 

Smith  V.  Thatcher,  4  B.  &  Aid  200. 

Treacher  v.  Hinton,  Ibid.  413. 
In  the  case  of  the  second  bill  actual 
notice  was  given  in  due  time  to  the  official 
liquidator.  A  day  is  allowed  for  each  step 
in  giving  notice  of  dishonour  as  between  the 
different  parties  to  a  bill,  and  upon  the 
same  principle  a  day  must  be  allowed  for 
communication  between  a  holder,  who  does 
not  live  at  the  place  where  the  bill  is  pay- 
able, and  the  agent  employed  by  him  to 
present  the  bill. 

Mr,  Olasse  and  Mr.  CoUon,  for  the  offi- 
cial liquidator. — Notice  of  di^onour  must 
be  an  actual  notification,  and  the  mere  fact 
of  presentment  is  not  notice;  but  even  if  it 
were  notice  to  Smith,  Payne  &  Smith,  there 
is  no  authority  for  the  proposition  that 
presentment  to  the  bankers  indicated  "  in 
need,"  by  the  indorser,  is,  for  the  purpose  of 
notice,  equivalent  to  presentment  to  the 
indorser.  The  holders  were  not  bound  to 
present  the  bill  to  the  bankers  so  indicated. 

Leonard  Y.  Wilsofiy  4  Tyr.  415. 
They  also  referred  to 

Byles  an  Bills,  8th  edit.  243. 

1  d:  2  Geo.  4.  c.  78. 

6  <fe  7  WtU.  4.  c.  58. 
The  rule  for  allowing  a  day  to  each  prin- 
cipal party  to  a  bill  has  never  been,  and 
ought  not  to  be,  extended  to  the  case  of 
communication  by  agent  to  principal. 
Mr.  Dnice,  in  reply. 

Kiin)BKSLEY,V.C.  (Nov.  14),  after  stating 
the  facts,  said  — The  first  point  for  con- 
sideration is,  whether,  as  is  contended  on 
the  part  of  the  claimants,  it  was  imneces- 
sary,  under  the  circumstances,  that  there 
should  be  any  notice  of  dishonour,  or  whe- 
ther what  took  place  in  fact  was  a  suffi- 
cient substitute  for  and  operated  as  a  notice 
of  dishonour.  I  will  deal  with  the  first  bill 
only,  because  the  other  will  share  the  same 
fate  upon  this  general  question.  The  notice 
which  is  relied  upon,  so  far  as  there  was 
notice,  is  this.    The  bill  was  presented  at 


the  banking-house  of  Smith,  Payne  & 
Smith,  the  bankers  who  were  indicated  by 
the  terms  of  the  indorsement;  and  it  was 
contended  that  such  presentment  was,  in 
fact,  a  notification  to  Messrs.  Smith,  Payne 
&  Smith,  and,  therefore,  to  the  Leeds 
Banking  Company,  who  had  pointed  out 
Messrs.  Smith,  Payne  &  Smith  as  the  bank- 
ing-house at  which  the  payment  was  to  be 
made,  that  there  had  been  a  dishonour  by 
the  acceptor.  There  was  no  other  notice  in 
the  case  of  the  first  bilL  If  that  was  not  a 
notice  of  dishonour  there  was  no  sufficient 
notice  of  dishonour. 

Now,  it  is  contended,  that^  although 
there  is  no  authority  directly  bearing  upon 
this  point,  there  is  an  analogy  between  the 
case  of  this  indorsement  and  the  case  of 
an  indorsement  by  an  acceptor  pointing  out 
a  banking-house  at  which  the  payment  will 
be  made.  If  an  acceptor  accepts  a  bill 
payable  at  a  banking-house,  or  at  any  other 
place,  and  if  upon  tibe  bill  falling  due  the 
holder  presents  it  at  that  place,  if  it  is  not 
then  paid,  it  is  not  necessary  for  him  to 
give  notice  to  the  acceptor  himself  that  the 
bankers  whom  he  has  indicated  have  not 
paid  the  bill  That  has  been  decided. 
Then,  it  is  said,  there  is  an  analogy  between 
that  case  and  the  present;  that,  inasmuch 
as  here  the  indorser  has  indicated  a  banking- 
house  at  which  the  payment  would  be 
made,  in  case  of  need  at  least,  whatever 
that  may  mean,  and  inasmuch  as  there  has 
been  a  dishonour  by  those  bankers,  that  is, 
the  bankers  declined  to  pay  it,  it  is  not 
necessary  to  give  any  notice  to  the  indorser. 
Now,  it  will  be  observed  that,  so  far  as  that 
can  be  said  to  be  an  analogy,  it  only  goes 
to  this  extent:  assuming  that  notice  to 
the  acceptor  is  unneccessaiy  where  the 
bankers  indicated  by  him  have  refused 
payment,  the  only  analogy  would  be  that 
where  the  bankers  indicated  by  the  indorser 
have  refused  payment,  it  is  not  necessary 
to  give  notice  to  the  indorser  of  the  dis- 
honour by  those  bankers.  But  it  does  not 
go  farther  than  that  There  is  no  analogy 
upon  which  you  could  ground  the  conclu- 
sion that  it  is  not  necessary  to  give  notice 
of  the  dishonour  by  the  acceptor's  bankers, 
or  rather  by  the  acceptor  himself.  It 
appears  to  me,  therefore,  that  the  analogy 
altogether  fails.  But  then  comes  this  ques- 
tion.   The   indorsement  was   "in    need," 
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which  seems  to  mean  "in  case  of  need,'' 
"at  Smith,  Payne  k  Smith's."  Now,  I  do 
not  know  whether  it  is  necessary  to  discuss 
the  question  of  what  is  meant  by  "  in  case 
of  need"  If  it  means  anything,  I  should 
have  thought  it  must  mean  this — "  In  case 
you  have  occasion  to  apply  to  me,  the 
indorser,  for  payment,  apply  at  Smith, 
Payne  k  Smith's."  K  that  be  the  meaning 
of  it,  the  words  "  in  need  "  seem  to  me  to 
be  inoperative.  If  the  indorser  had  simply 
indorsed  it  at  "  Smith,  Payne  &  Smith's," 
omitting  the  words  "  in  need,"  it  would  be 
the  same  thing;  that  is,  "  if  the  indorser  has 
to  pay  it,  I  point  out  to.  you  the  bankers 
to  whom  you  may  apply  for  that  payment." 
That  is  the  effect  of  it,  as  I  conceive.  I  am 
not  aware,  indeed,  that  there  is  any  other 
meaning  suggested  for  those  words;  but 
however,  whatever  they  mean,  what  is  the 
effect  of  that  indorsement?  The  effect  of  it 
is,  that  the  holder  may,  if  he  has  occasion 
to  apply  to  the  indorser,  go  to  the  bankers 
thus  indicated  and  referred  to  by  the 
indorser.  He  may  go  to  them;  he  is  not 
obliged  to  do  it — I  think  that  is  agreed;  he 
o>A7  go }  ^^^  ^^  ^6  do^  ^PP^J  ^  ik%m  and 
they  do  not  pay,  then  comes  this  question, 
assuming  that  those  bankers  are  appointed 
even  the  agents  for  payment,  which  is  the 
utmost  limit  you  can  go  to  (I  think  that, 
in  fact,  they  are  appointed  only  as  a  place 
to  which,  for  his  convenience,  the  holder 
may  refer  if  he  likes) ;  but  suppose  you  go 
to  the  utmost  extent,  and  say  the  bankers 
indicated  are  pointed  out  as  the  agents  of 
the  indorser.  Agents  for  what?  Agents 
merely  for  the  purpose  of  making  the  pay- 
ment. But  are  Uiey  agents  therefore  to 
receive  notice  of  dishonour?  There  is  no 
authority  for  any  such  proposition ;  and  it 
appears  to  me  that  it  is  contrary  to  the 
nature  of  the*  thing.  There  is  no  ground  for 
saying  that  the  indorser  by  saying,  "  in  need, 
at  Smith,  Payne  &  Smith's  "  means  to  say, 
not  only  this,  "in  need,  you  may  go  to 
Smith,  Payne  k  Smith,  and  ask  them  to 
pay  you,"  but,  "  I  appoint  Smith,  Payne  k 
Smith  as  persons  to  whom  you  may  give 
notice  of  dishonour  in  case  the  acceptor 
does  not  pay."  On  that  ground,  therefore, 
it  appears  to  me  that  it  is  impossible  to 
hold  that,  merely  because  it  was  presented 
at  Smith,  Payne  k  Smith's,  the  indorsers  are 
therefore  to  be  supposed  to  have  had  notice 


impliedly  that  the  acceptor  had  dishonoured 
the  biU,  because  it  would  not  have  been 
presented  to  the  indorsers'  bankers  unless 
it  had  been  first  dishonoured  by  the  acceptor 
or  the  acceptor's  bankers.  It  appears  to  me, 
supposing  it  was  notice  to  Smith,  Payne  k 
Smith,  that  Smith,  Payne  k  Smith  were  not, 
by  the  tenns  of  the  indorsement,  consti- 
tuted the  agents  of  the  indorsers,  so  as  to 
make  notice  to  those  bankers  of  the  dis- 
honour by  the  acceptor  a  sufficient  notice 
to  the  indorsers. 

But  there  is  another  ground  upon  which, 
I  think,  the  contention  fails,  wluch  is  this. 
The  only  notice  to  Smith,  Payne  k  Smith 
is  the  implied  notice,  or  rather  the  implied 
knowledge,  on  their  part,  that  there  must 
have  been  a  dishonour  of  the  bill  by  the 
acceptor.  But  assuming  that  the  act  done 
gave  Smith,  Payne  k  Smith  knowledge  of 
file  fact  of  dishonour, — assuming  that  the 
necessary  inference  was  that  there  had  been 
a  dishonour  by  the  acceptor's  bankers  or  by 
theacceptor,  —there  must  be  something  more 
than  mere  knowledge.  It  has  been  held  re- 
peatedly that  there  must  be  notice,  not  only 
in  the  sense  in  which  a  Court  of  equity 
speaks  of  a  man  having  notice  of  a  thing, 
which  means  he  must  have  knowledge  of  it, 
but  there  must  be,  in  fact,  an  act  of  notifi- 
cation. Here  there  is  no  act  of  notification  at 
all.  It  is  merely  a  bill,  presented  at  Smith, 
Payne  k  Smith's.  It  was  not  impossible  (I 
do  not  mean  to  say  it  was  probable)  that  the 
bill  might  have  been  presented  to  Smith, 
Payne  k  Smith  without  having  been  pre- 
sented it  to  the  acceptor  or  to  the  acceptor's 
bankers.  At  all  events,  the  law  is,  that  there 
must  be  an  act  of  notification ;  it  need  not  be 
in  any  particular  form,  but  it  must  be  some- 
thing in  the  shape  of  notification — a  com- 
munication conveying,  in  sufficient  terms, 
to  the  party  to  whom  notice  is  to  be  given, 
the  fiftct  that  there  has  been  a  dishonour  by 
the  acceptor,  and  that  the  holder  looks  to 
him,  the  indorser,  for  payment. 

Upon  these  grounds  it  appears  to  me 
that  what  took  place  did  not  stand  in  the 
place  of,  was  not  a  sufficient  substitute  for, 
a  notice  to  the  indorser  of  dishonour  by  the 
acceptor. 

The  only  remaining  question  is  with 
regard  to  the  second  bill,  whether  the  notice 
of  dishonour  actually  given  was  in  sufficient 
time.    It  is  admitted  on  all  hands,  and  the 
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cases  clearly  shew  it,  that  for  each  step  in 
presenting  a  bill  that  is  dishonoured  a 
day  is  allowed.  For  example,  if  a  bill  is 
presented  in  London,  a  day  is  allowed  for 
communication  of  the  dishonour  to  a  person 
at  Liverpool,  or  aoywhere  else  that  requires 
a  day's  post;  but  the  question  is,  is  it  part 
of  the  law  that,  as  between  the  agent  and 
the  principal,  there  is  to  be  a  day  allowed 
for  the  communication  from  the  agent  to 
the  principal,  in  addition  to  the  day  which 
is  allowed  for  the  communication  from  the 
principal  to  the  parties  receiying  iti  I 
have  searched  in  vain  to  find  any  authority 
for  such  a  proposition;  it  appears  to  me 
that  no  such  time  can  be  allowed.  Con- 
sequently, there  is  a  failure  by  one  day  in 
giving  notice  of  the  dishonour  to  the  official 
liquidator  of  the  Leeds  Banking  Company; 
and,  therefore,  the  claim  must  be  disallowed. 
I  think  it  was  a  taar  case  to  bring  forward. 
The  official  liquidator  must  have  his  costs 
out  of  the  estate ;  but  there  will  be  no  costs 
of  the  claimant  (1). 


COCHRANE  V,  WILLIS. 


ROMILLY,  M.R ' 

May  9, 10,  31. 

LoBDS  Justices. 

Nov.  6,  7. 

Specific  Performance — Agreement — Con- 
ndercUton — Mistake — Principaland  Agent, 

J,  a  merchant  in  Calcutta^  was  tenant  far 
life  of  real  estate  in  England,  with  remain- 
der to  D,  for  life,  with  remainder  to  H.  in 
tail,  D,  managed  the  estate,  InJune,  1863, 
J,  became  insolvent,  and  his  property  was 
vested  in  C,  the  official  assignee  of  the  Insol- 
vency Court  at  Calcutta,  On  the  6th  of 
August,  1863,  C's  agent  in  England  applied 
to  D,  for  information  as  to  J's  property  in 
England,  which  D,  after  repeated  applica- 
tions, supplied  on  the  2\st  of  October,  On 
the  ZOth  of  October,  C's  agent  having  threat- 
•  ened  at  once  to  cut  the  timber  on  the  estate, 
an  agreement  was  signed  by  D,  and  H,  and 
the  agent,  whereby  it  was  agreed  that  C 
shoukl  be  entitled  to  the  timber  as  if  it  had 
been  cut  and  removed  on  the  1 5th  of  August; 
that  D.  and  H,  according  to  their  present  or 
future  interests  in  the  property,  would  carry 

(1)  See  Firth  v.  Thrwh,  8  B.  &  C.  887. 


out  the  agreement;  that  the  agreement  should 
not  give  C  any  right  betides  what  he  had  or 
could  have  exercised  on  the  I5th  of  August, 
and  that  C  should  not  cut  any  timber  before 
the  1st  of  December,  1863.  J.  died  on  the 
2ith  of  September,  1863,  and  his  death  was 
known  to  C  on  the  next  day,  but  was  not 
known  either  to  D,  or  H,  or  G*s  agent,  until 
November,  1863  .-—Held,  by  the  Master  of 
the  Rolls,  and,  on  appeal,  by  the  Lords 
Justices,  that  the  agreement  was  invalid 
for  inadequacy  of  consideration,  and  on 
the  ground  of  mistake;  and,  semble,  by  the 
Master  of  the  Rolls,  eUso,  on  the  ground 
that  the  death  of  J,  was  known  at  the  time 
to  C,  though  not  to  his  agent;  and  a  bill 
filed  by  C,  to  have  the  benefit  of  the  agree- 
ment, and  an  appeal  from  the  judgment 
of  the  Master  of  the  Rolls,  v>ere  dismissed, 
with  costs. 

In  June,  1863,  Joseph  Willis,  a  merchant 
at  Calcutta,  became  insolvent,  and  all  his 
real  and  personal  estate  was,  by  an  order 
of  the  Insolvent  Debtors'  Court,  at  Calcutta, 
vested  in  the  plaintiff,  John  Cochrane,  the 
official  assignee  of  the  Court  At  the  date 
of  his  insolvency  Joseph  Willis,  who  was 
seventy-four  ye&rs  old,  and  had  no  son, 
was  tenant  for  life  without  impeachment  of 
waste  of  a  freehold  estate  at  Halsnead,  in 
Lancashire,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to 
his  brother,  the  defendant,  Daniel  Willis, 
for  life,  with  remainder  to  the  defendant 
Henry  Rodolph  WilUs,  the  eldest  son  of 
Daniel,  in  tail  male;  and  was  also  tenant 
for  life  of  a  leasehold  colliery  settled  on 
corresponding  trusts.  Both  properties  were 
managed  by  Daniel  Willis,  who  lived  at 
Liverpool. 

On  the  6th  of  August,  1863,  Messrs. 
Graham  k  Lyde,  solicitors,  of  London,  who 
held  a  general  power  of  attorney  from  the 
plaintiff  to  act  for  him  in  his  capacity  of 
official  assignee,  received  horn  the  plaintiff 
a  letter  informing  them  of  the  insolvency 
of  Joseph  Willis,  and  that  he  was  entitied 
to  a  life  interest  in  freehold  and  lease- 
hold properties  at  Halsnead,  of  which 
Daniel  WilUs  was  in  charge,  and  instruct- 
ing them  to  take  immediate  possession  of 
the  properties. 

About  the  same  time  Daniel  Willis  re- 
ceived a  letter  frx)m  Joseph  Willis,  inform- 
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lug  him  of  the  insolTencj,  with  a  post- 
script in  these  words:  ''1.  The  Loudon 
agents  of  John  CochraDe,  the  Calcutta  asr 
signee,  are  Graham  <fe  Lyde,  Mitre  Court, 
Temple.  2.  They  have  been  written  to  by  the 
said  assignee  to  learn  from  you  all  about 
my  properties;  and,  3,  I  have  yet  told 
Cocluane  only  as  I  could  and  as  reported. 
4.  These  public  assignees  are  wonderfully 
sharp  in  smelling  out  their  game.  5.  Now, 
look  out  for  yourself  <fec.  6.  I  wiU  write 
more  hereaffcer." 

On  the  6th  of  August,  Graham  <fe  Lyde 
wrote  to  Daniel  Willis  requesting  imme- 
diate information  as  to  the  property  of 
Joseph  Willis.  On  the  8th,  they  received  a 
letter  from  Messrs.  Farrer  &  Co.,  his  soli- 
citors, to  say  that  the  subject  should  have 
immediate  attention;  and  on  the  13th,  they 
received  a  letter  from  Messrs.  Lawrence  & 
Co.,  solicitors,  stating  that  Farrer  &  Co. 
had  handed  to  them  the  letter  from  Graham 
k  Lyde  to  Daniel  Willis,  and  promising 
that  Daniel  Willis  would  as  early  as  pos- 
sible give  all  the  information  in  his  power. 

In  the  course  of  September  and  the  early 
part  of  October,  1863,  Graham  &  Lyde  wrote 
several  letters  to  Daniel  Willis  and  his  soli- 
citors, complaining  of  the  delay  in  giving 
the  required  information,  and,  on  the  2l8t 
of  October,  they  threatened  to  file  a  bill  in 
Chancery  against  him.  On  the  22nd  of 
October,  Daniel  Willis,  through  Lawrence  & 
Co.,  gave  to  Graham  &  Lyde  a  written 
statement  of  the  property  of  Joseph  Willis. 
On  the  following  day  Graham  &  Lyde  wrote 
to  Lawrence  &  Co.  a  letter,  complaining  of 
the  conduct  of  Daniel  Willis  in  not  having 
put  them  in  immediate  possession  of  his 
brother's  property  on  receiving  their  letter 
of  the  6th  of  August,  and  stating  their 
intention  to  take  immediate  possession  of 
the  property.  On  the  28th  Mr.  Lyde  went 
with  one  of  his  clerks  to  Halsnead  and 
took  possession  of  the  mansion-house,  and, 
on  the  30th,  a  meeting  took  place  there 
between  Mr.  Lyde,  his  clerk,  Daniel  and 
Henry  Rodolph  Willis,  and  Frederick  Wil- 
lis Farrer,  a  clerk  of  Messrs.  Farrer  &  Co. 

At  this  meeting  Mr.  Lyde,  after  com- 
plaining of  the  conduct  of  Daniel  Willis, 
and  the  injury  which  might  have  been 
caused  thereby  to  his  broUier^s  creditors, 
told  the  defendants  that  he  was  entitled  to 
cut  aU  the  timber  on  the  estate,  and  that 


he  would  do  so  immediately  unless  they 
signed  an  agreement  which  he  produced 
and  read  over  to  them.  After  some  hesita- 
tion on  their  part,  and  a  slight  alteration 
in  the  recitals,  both  defendants  signed  the 
agreement,  which  was  in  the  fbUowing 
terms : 

''  Memorandum  of  agreement  made  and 
entered  into  between  Daniel  Willis,  of 
Liverpool,  merchant,  and  Henry  Rodolph 
Willis,  a  captain  in  Her  Majesty's  92nd 
Highlanders,  of  the  one  part,  and  John 
Cochrane,  Esq.,  of  Calcutta,  barrister-at- 
law,  official  assignee  of  the  Court  for  the 
Belief  of  Insolvent  Debtors  at  Calcutta,  of 
the  other  part  Whereas  Joseph  Willis  has 
been  adjudged  an  insolvent  by  the  said 
Court ;  and  whereas  the  said  Daniel  Willis 
was  agent  in  England  of  the  said  Joseph 
Willis,  and  heard  of  such  insolvency  on  or 
about  the  6th  of  August  last ;  and  whereas 
Messrs.  Graham  &  Lyde,  the  agents  in  Eng- 
land of  the  said  John  Cochrane,  at  once 
applied  to  the  said  Daniel  Willis  for  a  state- 
ment of  the  assets  of  the  said  Joseph  Willis, 
and  to  be  put  in  possession  of  such  infor- 
mation as  would  enable  them  to  act,  which 
the  said  Daniel  Willis  has,  until  within  the 
last  few  days,  delayed  to  do ;  and  whereas 
the  said  Messrs.  Graham  &  Lyde  have 
called  upon  the  said  Daniel  Willis  forthwith 
to  put  them,  as  representing  the  said  John 
Cochrane,  in  the  position  so  far  as  repre- 
sents the  assets  of  the  said  Joseph  Willis 
they  would  or  might  have  been  in  if  the 
said  Daniel  Willis  had,  on  their  application 
in  August  last,  at  once  put  them  in  posses- 
sion of  such  estate  and  effects ;  and  whereas 
the  said  Daniel  Willis  and  Henry  Rodolph 
Willis  are  respectively  interested  in  rever- 
sion in  all  or  a  portion  of  the  real  and  lease- 
hold hereditaments  and  premises  situate 
in  the  parishes  of  Prescot  and  Huxton  and 
Bolton-le-Moors,  or  one  or  more  of  the 
townships  thereof  respectively,  or  elsewhere, 
lately  in  the  possession  of  the  said  Daniel 
Willis  as  such  agent  as  aforesaid;  and 
whereas  in  particular  the  said  Messrs.  Gra- 
ham k  Lyde  have  called  upon  the  said 
Daniel  and  Rodolph  Willis  to  put  them  in 
such  position  as  aforesaid  as  regards  the 
timber  and  timberlike  trees,  and  other  trees, 
plantations  and  underwood,  in  and  upon 
the  said  hereditaments  and  premises,  and 
as  regards  all  fixtures  and  quasi  fixtures, 
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articles  and  things  in  or  about  the  same, 
which,    as   representing  the  said    official 
assignee,  and  through  him  the  said  Joseph 
Willis,  they  were  entitled  to  fell,  cut  down, 
root  up,   or   move   and    carry   away,    on 
the  15th  day  of  August  last,  and  threaten, 
if  the  said  Daniel  WUlis  and  Henry  Rodolph 
Willis  decline  to  enter  into  such  engagement, 
forthwith  to  fell,  cut  down,  root  up,  and 
move  and  cany  away  the  same  as  far  as 
they  legally  can  or  may;  and  whereas  the 
said   Daniel  WilHs  and  Henry  Rodolph 
Willis,  being  very  desirous  to  avert,  if  possi- 
ble, such  a  course,  which  would  irreparably 
injure  the  said  hereditaments  and  premises, 
have  offered  and  agreed  to  enter  into  the 
agreement    and    arrangement    hereinafter 
contained ; — now  it  is  mutually  agreed  by 
and  between  the  said  Daniel  WUlis  and 
Henry  Rodolph  Willis,  and  each  of  them 
apart  from  the  other,  on  the  one  part,  and 
the  said  John  Cochrane  on  the  other  part, 
as  follows :  First,  that  the  said  John  Coch- 
rane, as  such  assignee  as  aforesaid,  shall  be 
and  be  deemed  and  taken  as  entitled  to 
the  said  timberlike  trees,  and  other  trees, 
plantations  and  underwood  in  or  upon  the 
said  hereditaments  and  premises,  and  the 
said  fixtures  and  qtta^i  fixtures,  articles  and 
things  in  or  about  the  same,  as  if  the  same 
had  been  respectively  felled,    cut   down, 
rooted  up,  removed  and  carried  away  by  him 
on  the  15th  day  of  August  last;  secondly, 
that  the    said   Daniel  Willis  and   Henry 
Rodolph  Willis,  to  the  extent  of  and  accord- 
ing to  their  respective  interests  in  the  said 
hereditaments  and  premises  present  or  future 
will   carry   out  this   agreement ;    thirdly, 
that  nothing  herein  contained  shall  be  con- 
strued as  giving  the  sftid  John  Cochrane 
any  right,  title  and  interest  besides  what 
he  had  or  could  have  exercised  on  the  said 
15th   day  of  August  or  since;   fourthly, 
that  the  said  John  Cochrane  shall  not  fell, 
cut  down,  root  up,  or  move  or  carry  away 
any  timber,  fixtures,  or  quasi  fixtures  in 
or  about  the  said  hereditaments  before  the 
1st  of  December  next  As  witness  the  hands 
of  the  said  parties, 

"  (Signed)        Daniel  Willis, 
H.  R.  WiUis, 
Graham  k  Lyde. 
"(Witness)  Fred.  Willis  Farrer,  Q^y  Lin- 
coln's Inn  Fields. 

"30th  October,  1868." 


On  the  24th  of  September,  1863,  Joseph 
Willis  died,  and  his  death  was  known  to  the 
plaintiff  on  the  following  day.  News  of  his 
death  came  to  the  defendants  on  the  ith, 
and  to  Graham  k  Lyde  on  the  5th  of  No- 
vember. The  defendants  thereupon  repu- 
diated the  agreement  of  the  30th  of  October, 
and  Daniel  Willis  took  possession  of  the 
freehold  and  leasehold  properties. 

On  the  10th  of  November  the  plaintiff 
filed  his  bill  against  Daniel  and  Henry 
Rodolph  WilUs,  praying  for  a  declaration 
that  the  timber  and  fixtures  were  to  be  in 
equity  considered  as  if  the  same  had  been 
felled,  ren^oved  and  carried  away  by  the 
plaintiff  on  the  15th  of  August,  and  that 
the  defendants  were  trustees  tiiereof  for  the 
plaintiff,  or  that  they  were  bound  to  make 
good  the  value  thereof  to  the  plaintiff,  and 
for  an  injunction  to  restrain  the  defendants 
from  cutting  down,  removing  or  selling  the 
timber  or  fixtures.  The  bill  alleged  that  the 
defendants  knew  Joseph  Willis  to  be  in  a 
precarious  state  of  health,  and  that  Daniel 
Willis  purposely  delayed  to  give  information 
as  to  the  property,  with  a  view  to  prevent 
the  plaintiff  from  selling  the  timber  and 
fixtures. 

The  defendants  put  in  a  general  demurrer 
for  want  of  equity,  which  was  allowed  by 
the  Master  of  the  Rolls,  but  was  overruled 
by  the  Lords  Justices,  without  prejudice  to 
any  defence  which  the  defendants  might  be 
advised  to  make  by  answer. 

The  defendants  by  their  answers  denied 
the  validity  of  the  agreement,  on  the  grounds 
of  want  of  consideration  and  mistake,  and 
submitted  that  the  plaintiff's  knowledge 
of  the  death  of  Joseph  Willis  at  the  date  of 
the  agreement,  must  in  law  be  imputed  to 
Mr.  Lyde  as  his  agent  They  also  denied 
the  allegations  as  to  their  knowledge  of  the 
precarious  state  of  health  of  Joseph  Willis, 
and  as  to  the  delay  of  Daniel  Willis  in  giving 
the  required  information. 

The  plaintiff  amended  his  bill  by  insert- 
ing allegations,  that  the  possibility  of  Joseph 
Willis  being  then  dead  was  present  to  the 
minds  of  all  the  parties  when  the  agreement 
was  signed,  that  the  agreement  was  made 
to  meet  that  contingency,  that  the  15th  of 
August  was  mentioned  in  the  agreement 
because  it  was  known  that  Joseph  Willis 
was  alive  on  that  day,  and  that  the  fourth 
clause  was  introduced  in  order  to  give  the 
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defendants  the  opportunity  of  purchasing 
the  timber  and  fixtures,  if  they  wished  to 
do  so. 

The  defendants,  by  their  answers  to  the 
amended  bill,  denied  all  these  allegations 
except  the  last,  which  they  admitted. 

Mr.  Lyde  and  his  clerk  made  an  affidavit, 
in  which  they  stated  that  at  the  meeting  on 
the  30th  of  October,  in  the  course  of  the 
conversation  which  resulted  in  fixing  the 
15th  of  August  as  the  day  on  which  the 
timber  was  to  be  considered  as  having  been 
cut.  Mr.  Farrer  remarked  that  perhaps 
Joseph  Willis  was  then  dead,  and  Mr.  Lyde 
replied  that  letters  must  have  been  received 
shewing  that  he  was  then  alive,  and  that 
Daniel  Willis  said  it  was  so. 

This  was  the  hearing  of  the  cause. 

Mr,  Baggallay  and  Mr,  G,  Lake  Russell^ 
for  the  plaintiff. — The  suit  is  not  one  for 
specific  performance,  the  agreement  being 
an  equitable  assignment  of  the  property, 
which  constituted  the  defendants  trustees 
for  the  plaintiff.  The  plaintiff's  forbearance 
to  cut  the  timber  at  once,  and  thereby  irre- 
parably injure  the  estate,  was  an  ample  con- 
sideration, especially  having  regard  to  the 
&ct  that,  but  for  the  delay  of  Daniel  Willis 
to  formsh  information,  the  timber  might 
bave  been  cut  and  sold  in  the  lifetime  of 
Joseph  Willis.  The  fixing  of  the  15th  of 
August,  a  day  on  which  all  parties  knew 
that  Joseph  Willis  was  alive,  shews  that 
the  agreement  was  made  with  a  view  to  the 
contingency  of  his  being  then  dead.  The 
plaintiff's  knowledge  of  the  death  of  Joseph 
Willis  at  the  time  when  his  agent  made 
the  agreement,  does  not  affect  its  validity 
any  more  than  the  knowledge  of  the  prin- 
cipal abroad  that  a  ship  is  lost  affects  the 
validity  of  a  policy  of  insurance  of  the  ship 
effected  by  his  agent  in  England  in  ignor- 
ance of  that  fact. 

Mr,  Selwyn^  Mr,  Hobhouae  and  Mr, 
Ixxwranee,  for  the  defendants. — The  alleged 
consideration  for  the  agreement  is  wholly 
inadequate;  the  agreement  did  not  bind  the 
plaintiff  to  give  l£e  defendants  the  option 
of  purchasing  the  timber,  and  if  he  had  at- 
tempted to  cut  the  timber,  as  he  threatened, 
the  defendants  could  have  got  an  injunction 
to  restrain  him  from  so  doing,  on  the  ground 
of  the  uncertainty  of  the  life  of  Joseph 
Willis,  and  the  irreparable  injury  to  the 


estate.  The  suit  is  virtually  for  specific  per- 
fonnance,  and  the  Court  will  not  order  an 
agreement  to  be  performed  where  the  con- 
sideration is  grossly  inadequate — 

Z>ay  V.  Neumian,  2  Cox,  77. 

Wedgwood  v.  Adams ^  6  Beav.  600. 

Falcke  v.  Oray^  4  Drew.  651 ;  s.  c.  29 
Law  J.  Rep.  (n.s.)  Chanc.  28. 
It  is  clear  that  the  defendants  would  not 
have  made  the  agreement  had  they  not  be- 
lieved Joseph  Willis  to  be  alive,  and  the 
agreement  itself  does  not  allude  to  the  pos- 
sibility of  his  being  dead;  it  is,  therefore, 
void  in  equity  on  the  ground  of  mistake — 

Bingham  v.  Binghamy  1  Ves.  sen.  126. 

McCarthy  v.  Decaix,  2  Russ.  &  M.  614. 

Harnett  v.  Yeilding,  2  Sch.  &  Lef.  549, 
554. 
The  plaintiff's  knowledge  of  the  death  of 
Joseph  Willis  must  be  imputed  to  his 
agent  In  the  case  of  marine  insurances, 
the  policies  invariably  contain  the  words 
"lost  or  not  lost,"  otherwise  they  would  be 
invalid,  if  the  ship  were  lost  at  the  time  of 
the  insurance — 

Smithes  Mercantile  Law,  368. 
Mr,  Baggallay^  in  reply. — ^The  words 
"  present  or  future,"  in  the  second  clause 
of  the  agreement,  point  to  the  contingency 
of  the  death  of  Joseph  Willis,  and  are 
equivalent  to  the  words  "lost  or  not  lost" 
in  a  marine  policy. 

The  Masteb  of  the  Rolls  (May  31). — 
The  question  in  this  case  is  the  validity 
of  an  agreement  entered  into  between  the 
plaintiff,  by  his  attorney,  and  the  defen- 
dants, on  the  30th  of  October,  1863,  and 
whether  it  can  be  enforced  by  the  plaintiff. 
The  bill  in  substance,  though  not  in  terms, 
prays  for  the  specific  performance  of  the 
agreement — (His  Honour  then  stated  the 
facts  and  the  terms  of  the  agreement.) — 
When  this  case  came  before  me  upon 
demurrer,  I  was  of  opinion  that  the  agree- 
ment could  not  be  enforced,  and  that  there 
was  no  consideration  given  to  the  defen- 
dants, or  either  of  them,  sufficient  to  sup- 
port it.  I  was  also  of  opinion  that,  the 
agreement  having  been  entered  into  in 
ignorance  of  the  death  of  Joseph  WilUs, 
this  constituted  a  mistake  which  was  suffi- 
cient to  induce  this  Court  to  abstain  from 
enforcing  the  contract,  even  if  there  had 
been  a  good  consideration  apparent  upon 
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the  face  of  the  agreement  Upon  farther 
and  more  mature  consideration,  I  retain  the 
opinion  I  expressed  upon  the  demurrer, 
llie  only  consideration  apparent  upon  the 
face  of  the  contract  by  which  the  defen- 
dants obtained  anything,  is,  if  at  all,  to  be 
found  in  the  fourth  stipulation,  namely, 
that  the  plaintiff  shall  abstain  from  felling 
or  removing  timber  or  fixtures  for  thirty- 
one  days,  until  the  1st  of  December  fol- 
lowing. There  is  no  right  of  pre-emption 
given.  The  timber,  according  to  the  usual 
custom  in  such  matters,  could  not  usefully 
be  felled  before  the  winter  set  in.  If  there 
were  any  oak-trees  they  could  not  be  pro- 
fitably felled  until  the  spring  of  the  ensuing 
year.  The  benefit  of  shade  and  mast  during 
the  month  of  November  is  nominal,  and  not, 
in  my  opinion,  sufficient  to  support  such 
an  agreement  I  think  that  if  the  day  afber 
the  agreement  had  been  entered  into  the 
defendants  had  repudiated  it  in  ignorance 
of  the  fact  of  the  death  of  Joseph  Willis, 
or  although  he  was  then  alive,  the  plaintiff 
could  not,  even  if  Joseph  Willis  had  been 
still  alive,  have  obtained  from  this  Court 
a  decree  for  the  specific  perfonnance  of  it; 
but  it  is  unnecessary  to  consider  that  ques- 
tion, for,  in  my  opinion,  the  feust  that  Joseph 
Willis  was  then  dead  removes  all  possible 
right  on  the  part  of  the  plaintiff. 

It  is  argued  on  the  part  of  the  plaintiff 
that  this  agreement  was  intended  to  be 
and  must  be  treated  as  being  to  this  effect, 
namely,  "In  consideration  of  your  abstain- 
ing for  thirty-one  days  from  felling  any 
timber,  we  consent  that  you  shall  have  now 
and  hereafter  the  same  full  right  to  the 
timber  and  fixtures  which  you  had  during 
the  life  of  Joseph  Willis,  although  he  should 
now  be  dead  at  the  time  of  executing  this 
agreement"  This  is,  in  my  opinion,  obvi- 
ously untenable;  supposing  it  had  been 
so  expressed  it  amounts  to  this :  "  In  con- 
sideration of  your  forbearing  to  do  what 
you  are  not  legally  entitled  to  do,  in  con- 
sideration of  your  postponing  to  commit  a 
trespass  on  our  land,  we  consent  that  you 
shall  have  all  the  timber  and  fixtures  which 
belonged  to  the  former  tenant  for  life,  but 
which  ceased  to  belong  to  him  upon  his 
death."  The  answer,  in  my  opinion,  is  two- 
fold. In  the  first  place,  that  is  not  the 
agreement;  and  in  the  second  place,  if  it 
were,  it  would  be  bad  upon  the  face  of  it. 


and  one  which  could  not  be  enforced  in  a 
Court  of  equity.  But  both  parties  obviously 
believed  that  the  insolvent  was  then  alive; 
the  defendants  clearly  did  so.  Mistake  as 
to  the  rights  of  a  party  who  enters  into  a 
contract  has  always  been  considered  suffi- 
cient in  this  court  to  prevent  the  Court 
from  exercising  the  power  it  possesses  of 
compelling  specific  performance,  and  in 
such  cases  it  leaves  the  parties  to  their 
remedy  at  law. 

It  is  true  that  in  cases  of  family  arrange- 
ment a  doubt  as  to  an  existing  fact  has 
been  frequently  considered  sufficient  to 
support  the  arrangement,  but  this  is  upon 
the  ground  of  the  peace  of  £&milies;  and 
this  case  does  not  come,  nor  is  it  alleged 
as  coming  within  that  rule.  In  other  cases 
so  strongly  has  a  Court  of  equity  acted, 
upon  the  ground  that  mistake  takes  away 
the  foundation  of  such  a  right  as  that  of 
specific  performance,  that  in  the  case  of 
Bingham  v.  Bingham^  where  a  man  had 
by  mistake  bought  an  estate  of  which  he 
was  the  real  owner,  the  purchaser  was 
allowed  to  recover  back  the  purchase-money 
which  he  had  so  erroneously  paid  in  igno- 
rance of  his  real  rights.  That  case  would 
seem  to  apply  to  the  present  case  if  the 
defendants  had,  upon  the  30th  of  October, 
1863,  paid  to  the  plaintiff's  agent  a  sum 
of  money,  as  the  price  of  the  timber  and 
fixtures,  under  the  belief  that  they  belonged 
to  the  insolvent,  when,  in  truth,  they  were 
no  longer  his.  But  as  the  case  stands,  it  ia 
still  stronger  in  their  favour. 

The  defendants  rely  also  upon  the  fact, 
that  Messrs.  Graham  k  Lyde,  who  entered 
into  this  agreement,  did  so  solely  as  the 
agents  for  Uie  plaintiff,  and  insist  that  the 
agents  can  stand  in  no  better  position  than 
the  plaintiff  himself;  and,  although  this 
case  was  relieved  from  all  taint  of  fraud, 
still  the  fact  is,  that  at  the  time  when  the 
plaintiff,  by  his  agents,  entered  into  this 
contract  he  knew  that  the  insolvent  was 
dead,  and  had  been  dead  a  month. 

The  plaintiff  endeavoured  to  get  rid  of 
this  objection  by  referring  to  the  ordinary 
case  of  insuring  a  vessel  at  sea,  when  the 
insurance  holds  good,  although  the  vessel 
was  lost  at  the  time  when  the  contract  of 
insurance  was  effected.  In  reply  to  this 
ai^ument  it  was  justly  observed  that  this 
very  objection  is  foreseen  and  obviated  in 
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policies  of  insurance  against  loss  at  sea  by 
the  introduction  into  the  policy  of  the 
words  ''lost  or  not  lost'' 

Upon  the  whole,  in  any  way  I  look  upon 
this  case,  it  appears  to  me  that  this  is  a 
contract  without  consideration,  entered  into 
under  a  mistake,  which,  as  the  circum- 
stances now  appear,  this  Court  will  not 
give  either  party  any  assistance  to  enforce. 

The  plaintiff  contends  that  this  is  not  an 
agreement,  but  an  actual  conveyance  of  the 
timber;  if  so,  the  plaintiff  must  enforce  his 
right  at  law,  and  not  come  here  for  assist- 
ance. 

So,  also,  my  refusal  to  give  relief  will 
not  predude  the  plaintiff  from  bringing 
any  action  at  law  that  he  may  be  advised; 
and  if  it  be  a  good  agreement  for  a  valid 
consideration,  he  may  obtain  at  law  such 
damages  as  he  has  sustained  by  the  refusal 
of  the  defendants  to  perform  it. 

In  my  opinion  it  is  equally  nugatoiy 
both  at  law  and  in  equity,  and  I  must 
dismiss  the  bill,  with  costs. 

The  plaintiff  appealed  against  his 
Honour's  decision;  and  the  appeal  was 
heard  on  the  6th  and  7th  of  November. 

Mr,  Baggallay  and  Mr,  SwansUm  sup- 
ported the  appeal 

Mr.  SdwyUy  Mr,  Hohhouae  and  Mr, 
Lawranee  appeared  for  the  defendants. 

The  arguments  and  the  authorities 
referred  to  were  the  same  as  at  the  hearing 
in  the  Court  below. 

Lord  Justichb  Knight  Bbuck  (Nov.  7).. 
—It  is  obvious  the  question  of  the  continuing 
hfe  of  Mr.  J.Willis  at  the  date  of  the  agree- 
ment in  question,  of  the  30th  of  October, 
1863,  was  a  most  material  fact  It  is  plain 
if  the  defendants  entered  into  that  agree- 
ment with  the  understanding  and  in  the 
belief  whether  prudently  or  imprudently 
entertained,  that  Mr.  J.  Willis  was  alive 
at  the  time,  and  if  they  had  a  right  to 
sUege  that  understanding  against  Mr. 
Cochrane,  there  is  no  agreement;  for  there 
has  been  a  misapprehension  and  mistake 
SB  to  what,  I  repeat,  is  a  most  material 
Ckct,  a  fact  Agfeed  on  each  side  to  be  of 
the  greatest  importance.  The  mere  circum- 
stance that  Mr.  J.  Willis  was  absent  and 
&r  away,  and  that  it  could  not  be  certainly 
New  SntiKS,  85.— Chanc. 


known  at  the  moment  of  signing  the  agree- 
ment whether  he  was  alive  or  dead,  and 
therefore  a  degree  of  uncertainty  must  have 
been  inherent  in  the  nature  of  the  case,  is 
not  decisive.  The  parties  to  the  agreement 
may  prudently  or  imprudently  have  entered 
into  it,  upon  speculation,  upon  the  notion 
that  the  life  was  continuing. 

It  is  said  that  that  was  not  done.  It  is 
said  that  the  terms  of  the  agreement,  espe- 
cially the  words  "  present  or  future,"  and 
the  collateral  evidence  shew  that  it  was' 
the  intention  of  the  defendants  that  the 
agreement  should  take  effect,  and  that 
this  timber  should  be  paid  for,  whether  in 
point  of  fact  the  estate  was,  at  the  moment, 
the  estate  of  the  defendants  or  not,  what- 
ever was  the  true  condition  of  the  case  in 
that  respect  But  it  appears  to  me  that 
that  is  not  the  effect  of  the  words  "  present 
or  future,''  and  that  that  is  not  the  effect  of 
the  evidence,  and  that,  as  both  the  contents 
of  the  documents  and  the  accompanying 
evidence  stand,  it  was,  and  must  be  taken 
to  have  been,  prudently  or  imprudently, 
assumed  upon  the  part  of  both  Messrs. 
Graham  «fe  Lyde  and  the  defendants,  that 
he  was  alive  at  the  time.  That  Mr.  Coch- 
rane knew  the  fact  of  his  being  dead  at  the 
time,  I  assume  not  to  be  material,  though 
I  am  not  sure  that  that  is  not  so,  inasmuch 
as  his  agents  in  this  country  were  acting 
only  on  his  behalf.  But  I  place  that  out  of 
consideration.  The  effect  of  the  agreement, 
I  repeat,  and  of  the  evidence,  is  such  as  to 
convince  my  mind  that,  whether  wisely  or  . 
unwisely,  it  was  assumed  and  believed  on 
the  part  of  all  the  persons  who  were  actual 
parties  to  the  agreement  in  this  country, 
that  at  the  time  Mr.  J.  Willis  was  alive. 
That  is  the  impression,  I  repeat,  made  upon 
my  mind  by  the  contents  of  the  documents 
and  by  the  evidence.  Whether  it  was 
prudent  or  imprudent  to  assume  this,  is 
entirely  a  different  question. 

Well,  that  being  the  assumption,  as  in 
my  opinion  it  was,  upon  a  most  material 
fact,  it  appears  that  the  fact  was  in  a  dif- 
ferent state,  that  Mr.  J.  Willis  had  been  at 
the  time  of  the  signature  of  the  agreement, 
on  the  30th  of  October,  1863,  dead  more 
than  a  month.  There  was  therefore,  sub- 
stantially, an  absence  of  consideration, 
substantially  a  mistake;  and  I  think  it 
would  be  contrary  to  all  the  rules  and 
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practice,  not  onlj  of  Courts  of  equity,  but 
of  Courts  of  common  law,  to  hold  that  a 
person  entering  into  an  agreement  under 
such  circumstances,  should  be  bound  by 
it.  I  accordingly  think  the  Master  of  the 
Bolls  was  right  in  holding  that  there 
was  neither  any  agreement  in  equity 
nor  any  agreement  at  law;  and  I  am 
of  opinion  that  the  bill  was  properly 
dismissed. 

LoBD  Justice  Tukneb.  —  I  entirely 
agree  with  the  opinion  which  the  Master 
of  the  Rolls  has  formed  upon  this  case,  and 
I  also  agree  entirely  with  everything  which 
has  fallen  from  my  learned  Brother  upon 
the  subject  of  what  was  really  intended  by 
the  parties  in  entering  into  this  agreement, 
viz.,  that  the  agreement  was  in  fact  entered 
into  upon  the  assumption  that  Mr.  J. 
Willis  was  in  truth  alive,  and  that  it  was 
not  an  agreement  which  was  entered  into 
between  the  parties  to  take  effect  if  Mr.  J. 
Willis  were  dead. 

Mr.  Baggallay  has  laid  great  stress  upon 
the  fact  of  the  15th  of  August  being  men- 
tioned in  the  agreement;  and  he  asks  what 
reason  was  there  for  inserting  the  15th  of 
August,  except  the  fact  that  Mr.  J.  Willis 
was  known  to  have  been  alive  at  that  time. 
Now,  it  is  impossible  to  say  what  the  rea- 
son may  have  been  for  writing  in  the  agree- 
ment the  date  of  the  15th  of  August  The 
evidence  upon  the  subject  is  this,  that  it 
was  put  into  the  agreement  because  it  was 
considered  that  the  nine  days  which  would 
elapse  between  the  6th  and  15th  of  August, 
would  have  been  sufficient  to  enable  Daniel 
Willis  to  have  given  the  information  that 
would  have  been  required  of  him  as  to  the 
state  of  the  property;  and  the  time  may 
possibly,  and  not  unreasonably,  be  sup- 
posed, in  the  absence  of  evidence,  to  have 
been  named  for  the  purpose  of  fixing  some 
time  at  which  the  state  of  the  property 
should  be  ascertained,  on  the  understanding 
that  the  property  should  be  dealt  with 
according  to  the  state  in  which  it  stood 
at  that  time,  quite  independently  of  the 
question  whether  J.  Willis  were  living  or 
dead. 

Now,  I  have  said  I  entirely  agree  with 
the  opinion  which  my  learned  Brother  and 
the  Master  of  the  Bolls  have  formed ;  and 
I  think  that  this  bill  was  properly  dis- 
missed. 


I  think  there  is  a  further  reason  also. 
Observe  what  the  effect  of  this  agreement 
is.  At  the  date  of  this  agreement,  J.  Willis 
having  died  on  the  24th  of  September, 
beyond  all  doubt  the  right  to  the  timber 
upon  this  property  belonged  to  D.  Willis, 
as  tenant  for  life,  without  impeachment  of 
waste.  It  was  the  property  of  D.  WilHs. 
It  was  not  known  to  be  so,  because  it 
was  not  known  whether  J.  Willis,  the  prior 
tenant  for  life,  was  dead.  But  what  is  the 
effect  of  this  agreement  ?  That  that  which 
at  the  time  was  the  pn)perty  of  D.  Willis, 
though  not  known  to  be  so,  shall,  by 
the  operation  of  the  agreement,  become  the 
property  of  J.  Willis,  or  of  Cochrane,  his 
assignee.  And  what  is  the  consideration  for 
that  1  Why,  thatthe  assignee,  who  had  no 
right  to  cut  the  timber  at  all,  because  the 
tenant -for  life,  whom  he  represented,  was 
dead,  would  not  proceed  to  cut  the  timber 
until  the  1st  of  December.  I  can  see  no 
other  consideration  whatever  on  the  face  of 
this  agreement  for  the  stipulations  which 
are  contained  in  it;  and  I  have  no  idea 
that  this  Court  would  enforce  an  agreement 
of  that  description  by  which  a  man,  not 
knowing  his  rights,  has  given  up  property 
of  that  description  and  of  that  vadue,  which 
this  property  may  be  supposed  to  have 
been,  without  any  other  consideration  than 
that  the  person,  whom  the  result  proves  to 
have  had  no  right,  had  agreed  with  him 
that  he  would  not  exercise  the  right,  which 
it  was  assumed  that  he  had,  for  a  period  of 
one  or  two  months.  I  think  the  consider- 
ation for  that  agreement  is  totally  inade- 
quate. The  case  which  was  referred  to 
in  the  course  of  the  argument,  Bingham 
V.  Bingham^  appears  to  me  to  bear  very 
strongly  upon  the  present;  and  the  hardship 
of  enforcing  this  agreement  against  the 
defendants  is  such  that  this  Court  will  not 
enforce  the  agreement,  but  will  leave  the 
parties  to  any  remedy  which  they  may  have 
at  law.  I  therefore  agree  with  my  learned 
Brother  that  this  bill  was  properly  dis- 
missed; and  I  think  that  this  appeal  must 
be  dismissed  with  costs. 
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In  re  the  east   op 

ENGLAND  BANKING 

COMPANY,  ex  parte 

BUGG. 


Joint^Stock  Company — Contributory — 
Shares  held  by  a  Trustee  —  Liability  of 
Cegiui  que  Trust, 

Shares  in  a  joint^stock  bank  were  pur- 
chased by  a  solicitor  in  the  names  of  his 
brother  and  his  clerk,  who  held  the  shares 
M  trustees  for  him;  but  there  was  no  frau- 
diUeni  object  in  thus  eoncecUiny  the  name  of 
^  red  purchaser.  By  the  company's  deed 
it  toas  provided  that  no  trusts  ^uld  be 
reeognued;  and  no  transfer  of  shares  should 
ht  mode  without  the  consent  of  two  directors. 
Upon  the  winding-up  of  the  company,  the 
official  liquidators  placed  only  the  names 
of  ike  two  holders  of  the  shares  upon  the  list 
(^fcontribueories: — Held,  that  the  beneficial 
ot^K^  Vfos  not  liable  to  be  placed  upon  the 
UiL 

A  question  in  this  case  was  raised,  upon 
^joQTOed  summons,  whether  the  name  of 
^^'  Isaac  Bugg  should  be  placed  upon  the 
fist  of  contributories  in  the  winding-up 
0^  the  East  of  Engknd  Banking  Com- 
pany. 

'Rie  bank  was  instituted,  on  the  22nd  of 

December  1835,  as  a  joint-stock  bank,  under 

»  deed  of  settlement,  dated  the  12th  of 

May  1836,  and  it  carried  on  business  until 

«^^yl864,  when  it  suspended  payment,  and 

was  wound  up  voluntarily,  under  the  Com- 

PwjiesAct  of  1862;  and  by  an  order  of 

^  Court,  dated  the   3rd  of  November 

^^W,  the  name  of  John  Bugg  appeared  on 

^^  register  as  the  holder  of  eighty-five  new 

sbares,  and  Qeorge   Stevens   of  fifty  old 

glares.    John  Bugg  was  the  brother  and 

George  Stevens  was  the  clerk   of    Isaac 

Bugg;  but  it  was  admitted  that  the  shares 

were  held  by  them  respectively  as  trustees 

for  Isaac  Bugg,  who  was  the  purchaser, 

and  had  paid  for    them.   The  dividends 

bad  also  been  handed  over  to  him.     All 

the  shares  so  purchased  had  belonged  to 

directors  of  the  bank,  and  it  appeared  that 

the  affiurs  of  the  company  had  been  for 

s   considerable  time  in    an    embarrassed 

state. 

The  liquidators  had  placed  the  names  of 


John  Bugg  and  George  Stevens  on  the  list 
of  contributories ;  but  a  summons  was  taken 
out  by  certain  shareholders  for  the  purpose 
of  placing  Isaac  Bugg*s  name  on  the  list 
instead  of  John  Bugg  and  George  Stevens, 
or  in  conjunction  with  their  names  respec- 
tively. 

The  following  were  the  clauses  in  the 
deed  of  settlement  which  affected  this 
question : 

Clause  8.  provided  "  that  the  person  in 
whose  name  any  share  of  the  company 
should  be  held  or  stand  should,  to  all 
intents,  effects  and  purposes  whatsoever, 
within  the  meaning  of  these  presents,  be 
deemed  at  law  and  in  equity  the  absolute, 
sole  and  beneficial  holder  and  proprietor 
thereof,  and  should  as  such  be  the  only 
person  known  to  or  recognized  by  the 
company  in  all  votes,  transfers,  notices, 
payments,  receipts  and  other  matters  relat- 
ing to  the  same  shares.  And  the  company 
should  not,  in  any  case,  be  bound  to  notice 
or  be  affected  by  or  with  express  notice 
of  any  trust  or  equitable  charge  or  lien 
imposed  or  intended  or  expressed  to  be 
imposed,  on  any  such  shares,  or  by  or  with 
any  gift  thereof  by  way  of  legacy,  unless 
and  until  the  legatee  should  have  become 
a  proprietor,  as  thereinafter  mentioned." 
By  the  11th  claiise  it  was  also  provided 
"  that  no  proprietor  should  be  allowed  to  sell 
or  dispose  of  any  share  or  shares  in  the 
capital  of  the  company  without  the  consent 
of  some  two  of  the  general  directors  of  the 
company  for  the  time  being  present  at  a 
weekly  board ;  and  every  person  who  should 
be  desirous  of  transferring  all  or  any  of  the 
shares  held  by  him  or  her  in  the  capital  of 
the  company,  should  give  at  least  seven 
days'  notice  in  writing  previously  to  and 
exclusive  of  a  board  day  of  such  his  or  her 
desire,  and  should  describe  in  such  notice 
the  share  or  number  of  shares,  and  the 
name  and  place  of  abode  of  the  person 
desirous  of  accepting  the  transfer,  and 
of  becoming  a  proprietor  or  proprietors 
of  such  shares  in  the  capital  of  the  com- 
pany." 

Mr,  BaUy  and  Mr.  Swatiston,  in  support 
of  the  summons,  contended  that  the  list  of 
contributories  ought  to  be  rectified  by 
adding  the  name  of  Isaac  Bugg  either  in 
addition  to  or  in  substitution  for  the  names 
of  the  two  people  who  had  evidently  nothing 
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to  do  with  the  shares.    The  transfer  into 
their  names  had  been  merely  colourable. 
This  was  a  case  of  principal   and  agent, 
and   Isaac  Bugg  could  not  escape  from 
liability  by  this  secret  arrangement. 
They  cited 
Dodgsan  v.   Bell,  5  Exch.  Rep.  967; 
&  c.  20  Law  J.  Rep.  (x.s.)  Exch.  137. 
Ness  V.  Armstrong^  4  Exch.  Rep.  21; 
8.C.   18  Law  J.  Rep.  (n.s.)   Exch. 
473. 
LuarfTs  com,  1  De  Gex,  F.  &  J.  533; 
s.  c.  29  Law  J.  Rep.  (n.s.)  Chanc 
185,  269. 
Straffon's  Executors'  ease,  1  De  Gex,  M. 
&  G.  576;  8.  c.  22  Law  J.  Rep.  (n.s.) 
Chanc  184. 
Clement  v.  Todd,  1  Exch.  Rep.  268 ; 
8.  c.  17  Law  J.  Rep.  (N.8.)Exch.  31. 
The    Cheltefiham,  dsc,    Railvoay    Com- 
pany V.  Daniel,  2  Q.R  Rep.  281. 
ChinnocJ^s  case,  Johns.  714. 
Cox's  case,  9  Jur.  N.S.  1184. 
Ex  parte  BarreU,  10  Jur.  N.S.  711. 
Costello's  case,  2  De  Gex,  F.  k  J.  302; 
s.  c  30  Law  J.  Rep.  (n.s.)  Chanc 
113. 
The   Attorney  General,  Mr.  Jessel  and 
Mr,    Cutler,    appeared    for   Isaac    Bugg, 
and  submitted  that  there  was  no  improper 
concealment  in  this  case  on  the  part  of 
Mr.  Isaac  Bugg.   As  he  was  connected  in 
business  as  a  solicitor  with  other  private 
banks,  he  did  not  like  his  name  to  appear 
publicly  as  a  holder  of  shares  in  a  joint- 
stock    bank,   which  might  .be  considered 
in  some  respects  an  opposition.     It  was  a 
bond  Jide  purchase    for  investment,   and 
it   came   expressly   within   the   words    of 
the  8th  clause  in  the  deed  of  settlement, 
which  provided  for  cases  of  trustee  and 
cestui  que  trust,  the   company  not  being 
bound  to  notice  any  trust  or  equitable  lien. 
Nor  was  it  like  some  of  the  cases  cited,  in 
which  there  was  a  dealing  with  persons  who 
concealed  the  fact  of  their  being  agents  for 
others. 
They  cited 
The  Newry,  tSsc,  RaUtoay  Company  v. 
Moss,  14  Beav.  64;  s.c  20  Law  J. 
Rep.  (N.s.)Chauc  633. 
Walters  v.  the  Northern  Coal  Mining 
Company,  5  De  Gex,  M.  k  G.  629 ; 
S.C.  25  Law  J.  Rep.  (n.s.)  Chanc 
633. 


Steward  v.  Greaves,  lOMee.  AW.  711 ; 

S.C  12  Law  J.  Rep.    (n.s.)  Exch. 

109. 
Cox  V.  Hickman,  8  H.L.  Caa.  268;  s.  c 

30  Law  J.  Rep.  (n.s.)  C.P.  125. 
Fenmck's  case,  1  De  Gex  k  Sm.  557 ; 

8.C    18  Law  J.  Rep.  (n.s.)  Chanc. 

112. 

KiNDKESLEY,  V.C.  (June  24).— The  8th 
section  of  the  deed  of  settlement  contem- 
plates instances  in  which  shares  held  by  A. 
are  not  for  his  benefit,  but  for  that  of  an- 
other person.  It  is  now  becoming,  I  regret 
to  say,  a  common  practice  to  make  shares 
in  a  joint-stock  company,  the  subject  of  a 
marriage  settlement,  though  a  worse  invest- 
ment coidd  not  be  found  for  a  future  family. 
It  is  also  common  to  have  shares  standing 
in  the  name  of  one  person,  while  the  bene- 
ficial interest  is  in  another;  and  it  was  with 
a  view  to  this  that  the  company  inserted 
a  clause  in  their  deed  of  settlement, 
the  intention  being  to  do  that  which  an 
individual  would  do  in  dealing  with  another 
man,  and  say,  '*You  are  the  man  we  are 
dealing  with,  and  no  other  man  shall  have 
any  right  against  the  company,  and  the 
company  shall  have  no  right  against  any 
other  individual  than  the  registered  owner." 
That  is  expressed  in  terms  as  full,  effective 
and  stringent  as  possible;  it  is  besides  for 
the  protection  of  the  company  against  in- 
solvent parties,  it  being  objectionable  to  have 
names  on  the  books  of  persons  who  are 
not  the  true  proprietors.  Then  comes  the 
11th  clause,  which  has  a  particular  bear- 
ing upon  this  case.  They  could  not  say 
that  &ere  should  be  no  dealing  without 
the  consent  of  the  company,  and  they 
delegate  its  protection  to  two  directors, 
and  this  may  therefore  be  taken  as  a 
stipulation  that  the  company  have  the 
power  of  rejection,  in  order  that  they  may 
never  have  any  person  on  the  books,  except 
such  as  the  company  by  two  directors  have 
approved  of,  and  they  say,  in  effect,  "  We 
look  to  these  persons  alone  and  these  per- 
sons alone  shall  look  to  us."  In  that  state 
of  things  Mr.  Isaac  Bugg  purchased  the 
shares  in  the  names  of  his  brother  and  of 
his  clerk,  for  the  sole  reason  that  he  was 
employed  by  two  banking  firms  and  did  not 
wish  it  known  that  he  had  taken  shares  in 
what  was  in  fiM^t  a  rival  bank.     That  pro- 
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ceeding  was  perfectly  bond  fide.  It  was  sug- 
gested that  tJiere  was  a  want  of  bona  fides 
in   not  communicating   to    the    company 
at  the  time  that  John  Bugg  and  Geoige 
Stevens  were  trustees  for  Isaac  Bugg.    It 
appears  to  me  however,  that  there  was  no 
want  of  good  &ith,  for  if  on  that  occasion 
Mr.  John  Bugg  had  said  to  the  company 
(or  the  board  of  directors),  ''  I  wish  you  to 
understand  our  names  are  used  as  trustees 
for  Isaac  Bugg,"  the  directors  would  have 
ssddf  *' What  is  that  to  usi  you  think  to  put 
upon  us  the  obligation  to  r^ard  you  as 
trastees,  but  we  have  nothing  to  do  with 
that."    They  would  have  suspected   that 
they  were  wanted  to  receive  notice  of  a 
trust  in  order  that  the  parties  might  pos- 
sibly obtain   some  advantage  out  of   it. 
There  is  no  nuda  fides  in  not  communica- 
ting a  fact  which  the  company  ignore  by 
their  articles.    The  Court  has  established 
two  principles :   First,  that  a  person  who 
has  contracted  liabilities  by  reason  of  hold- 
ing shares  in  a  company,  may,  if  he  can, 
aldiough  he  knows  the  company  is  going 
to  ruin,  and  because  it  is  going  to  ruin, 
ttansfer  them  to  any  one  dse ;  of  course 
^here  there  is  a  stipidation  similar  to  the 
one  m  the  11th  section,  he  cannot  do  so 
without  the  consent  of  two  directors;  but  if 
there  is  no  such  stipulation,  he  can  effect  a 
tnnsfer  merely  to  get  rid  of  his  liability, 
though  in  such  case  it  must  be  an  out-and- 
out  and  bond  fide  transfer,  for  if  the  trans- 
fer be  to  an  insolvent  person  with  a  view 
iM)t  to  make  an  out-and-out  transfer,  so  as 
to  ceaae  to  have  any  benefit  in  the  shares, 
but  80  that  the  transferee  shall  be  liable  if 
loas  ensnes,  but  retain  the  right  to  benefit 
if  there  is  a  gain,  in  that  case  the  Court 
has  said  that  such  a  transaction  shall  not 
stand,  because  it  is  not  bond  fide,  but  only 
nominal,  and  the  transferor  still  remains 
liable,  as  between  himself  and  the  other 
•hareholders;  that  is  well  established.    Se- 
condly, a  person  may  stand  as  a  shareholder 
uidyet  not  have  one  farthing  of  benefit, 
^ng  merely  a  trustee.    Now,   does  the 
present  case  come  within  one  or  the  other 
of  these  principles?  Is  it  the  case  of  a  man 
coaling  a  nominal  transfer  and  retaining 
benefit  if  there  is  a  benefit,  but  escaping 
a  loss  if  there  is  a  loss,  or  the  bond  fide 
case  of  a  trustee  and  cestui  que  trust  ?   It 
appears  to  me  that  it  comes  within  the 


latter,  and  that  an  honest  reason  has  been 
shewn  for  appointing  a  real  trustee,  and  I 
think  that  this  is  a  bond  fide  case  of  trus- 
tee and  cestui  que  trust.  But  it  is  said, 
this  is  the  case  of  an  agent — an  agent  for 
what  and  with  whom?  And  the  case  was 
suggested  of  a  merchant  selling  goods,  and 
a  person  buying  as  if  he  was  principal, 
but  really  acting  only  as  an  agent  for 
another;  and  it  is  said  if  the  goods  are 
delivered  by  the  vendor  to  the  purchaser 
and  the  vendor  afterwards  finds  out  that  the 
purchaser  was  merely  an  agent,  the  vendor 
may  come  against  the  principal  to  recover 
the  amount  That  case  does  not  apply  here, 
for  this  reason :  there  was  no  dealing  with 
the  company ;  the  shares  were  not  purchased 
from  the  company,  but  from  individuals 
who  held  them.  Those  persons  might  have 
been  directors,  but  that  has  nothing  to  do 
with  the  matter;  and  this  is  a  case  in 
which  the  shares  could  not  have  been 
parted  with  without  the  consent  of  the 
company,  and  therefore  in  these  respects 
there  is  no  analogy.  It  is  not  a  case  in 
which  John  Bugg  and  George  Stevens 
could  have  been  considered  as  dealing  in 
the  light  of  principals  and  concealing  the 
fact  that  they  were  only  agents,  and  when 
upon  the  fact  being  discovered  the  com- 
pany could  proceed  against  the  principals. 
In  that  respect  there  is  no  analogy.  It 
appears  to  me  that  this  case  is  not  like 
the  cases  cited  of  a  fraudulent  attempt  to 
make  an  ostensible  transfer  and  not  a  real 
transfer,  and  create  a  nominal  and  not  a 
real  trustee,  although  in  those  cases  it  was 
held  that  the  transfer  operated  nothing  so 
as  to  divest  the  liability  from  the  party 
contracting.  This  case  does  not  come  within 
that  principle,  but  within  the  class  of  cases 
where  there  is  a  bond  fide  purchase  of  shares 
in  the  name  of  a  bond  fide  not  a  sham  pur- 
chaser, and  there  is  no  ground  for  saying 
that  Mr.  Isaac  Bugg  ought  to  be  put  upon 
the  list  in  the  place  of  Mr.  John  Bugg  and 
Mr.  Stevens.  The  application  therefore 
must  be  refused,  with  costs. 
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Wood,  V.C.   )In  re  the   Manchester 

Nov.  11.        I     FREE  OBAHMAR-SCHOOL. 

Free  Grammar -School  —  Variation  of 
Scheme — Admission  of  Non-Foundationers 
— Capitation  Fee, 

An  extended  scheme  of  gratuitous  educor 
tioHy  which  had  been  settled  by  the  Court  for 
the  regulation  of  a  free  grammar-school^ 
having  become  impracticable  in  consequence 
of  the  diminution  of  the  charity  funds^  the 
Courtf  upon  the  application  of  the  trustees 
and  others  interested  in  the  school^  sanctioned 
the  admission  of  additional  scholars  upon 
the  terms  of  paying  a  snuUl  capitation  fee; 
the  fees  to  be  carried  to  a  common  fund  for 
the  interests  of  the  whole  foundation;  the 
number  of  free  scholars  to  be  fixed  from  time 
to  time  by  the  Judge  in  chambers,  as  the 
income  of  the  school  varied. 

This  was  an  application  (adjonmed  from 
chambers),  made  by  the  trustees  of  the 
Manchester  Free  Grammar-School,  for  the 
variation  of  a  scheme  settled  by  the  Court 
in  1849. 

The  school  was  founded  by  Hugh  Old- 
ham, Bishop  of  Exeter,  in  the  reign  of 
Henry  the  Eighth.  The  original  deed  of 
feoffment  recites  the  foundation  and  endow- 
ment of  the  school  by  the  founder  '*  for  the 
good  mind  which  he  had  and  bore  to 
the  county  of  Lancaster,  considering  that  the 
bringing  up  of  children  in  learning  and  good 
manners  was  the  means  to  have  good  people 
there,  and  that  the  liberal  science  and  art 
of  grammar  was  the  ground  and  foundation 
of  all  other  liberal  arts  or  sciences,  for  that 
the  science  of  grammar  was  the  gate  by 
which  all  others  were  known  in  diversity 
of  tongues  and  speeches,  but  that  from  the 
great  poverty  of  the  common  people  there, 
as  also  for  lack  of  schoolmasters  and  usheis, 
the  children  in  the  same  county  having 
pregnant  wit,  had  been  for  the  most  part 
brought  up  idly,  and  not  in  virtue,  learning, 
education  and  good  manners";  and  contains 
a  schedule  of  regulations,  directing,  amongst 
other  things,  die  appointment  of  a  high 
master  and  usher,  who  should  '*  teach  freely 
and  indifferently  every  child  and  scholar 
coming  to  the  school,  without  any  money 
or  other  reward  whatsoever,  except  only 
their  stii>ends"  (as  therein  fixed),  and  ''  that 


no  scholar,  of  what  county  or  shire  soever 
he  might  be,  should  be  refused";  and  fm^ 
ther  providing  for  the  application  of  any 
surplus  revenue  towards  the  establishment 
of  exhibitions  at  the  Universities ;  and, 
lastly,  concluding  with  this  provision,  "that 
inasmuch  as  in  time  to  come  many  things 
may  survive  and  grow  by  sundry  occasions 
and  causes  which  at  the  making  of  these 
acts  and  ordinances  are  not  possible  to  call 
to  mind,  the  trustees  from  time  to  time, 
when  need  shall  require,  calling  to  them- 
selves discreet,  learned  counsel  and  men  of 
good  literature,  shall  have  full  power  and 
authority  to  augment,  expound  and  reform 
all  such  of  the  said  acts  and  ordinanceB 
only  concerning  the  schoolmaster,  usher 
and  scholars,  for  their  and  every  of  their 
offices  concerning  the  school  for  ever." 

In  the  progress  of  time  the  revenues  of 
the  charity  estates  greatly  increased,  and  not- 
withstancting  the  appointment  of  additional 
masters  wi^  sahiries,  and  the  foundation 
of  several  exhibitions  at  the  Universities, 
there  still  remained  a  considerable  surplus 
of  income  for  accumulation. 

In  1833,  upon  an  ex  parte  petition  by 
the  trustees,  a  report  of  the  school  was 
ordered  to  be  drawn  up,  and  a  new  scheme 
was  thereupon  settled  by  the  Court  of  Chan- 
cery, which  provided  for  a  more  extended 
system  of  instruction,  embracing  modem 
languages  and  natural  philosophy,  and, 
amongst  other  things,  for  the  formation  of 
a  library,  with  a  collection  of  scientific  in- 
struments, for  the  use  of  the  school,  and 
also  sanctioned  the  admission  of  boarders 
into  the  houses  of  the  masters,  and  an  ex- 
penditure of  10,000Z.  in  new  school  build- 
ings. According  to  the  report  then  made, 
the  .number  of  scholars  at  that  time  (in- 
cluding boarders)  was  198,  and  the  gross 
income  of  the  school  was  upwards  of 
4,000/. 

This  arrangement,  however,  gave  rise  to 
protracted  litigation  —  see  2'he  Attorney 
General  v.  the  Earl  of  Stamford  (1),  which 
terminated  in  a  final  re-settlement  of  the 
scheme  in  1849,  the  Court  then  prohibiting 
the  further  admission  of  boarders  into  the 
school,  and  making  regulations  as  to  the 
residence  of  the  masters  and  the  election  of 
the  trustees,  and  in  other  respects  amend- 

(1)  1  PhiU.  787;    ■.€.  10  Law  J.  Rep.  (n.s.) 
C9UU1C  172. 
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ing  the  scheme  of  1833 — see  The  Attorney 
General  v.  the  Earl  of  Stamford  (2).  Since 
that  time,  however,  the  fands  of  the  cha- 
rity have  greatly,  and,  it  was  alleged,  per- 
manently, decreased,  in  consequence  of  the 
falling  off  of  one  chief  source  of  income, 
vk  the  monopoly  previously  enjoyed  by 
the  school  of  grinding  com  for  the  town  of 
Manchester  at  certain  mills,  which  formed 
part  of  the  original  endowment 

It  appeared  that  the  school  was  now  only 
able  to  support  250  free  scholars,  and  the 
extended  system  of  education  required  by 
the  scheme  of  1849  could  not  be  effectually 
carried  on,  while  it  was  shewn  that  many 
parents  were  anxious  for  the  admission  of 
their  sons,  and  willing  to  pay  some  small 
fee  for  their  education. 

In  this  state  of  things  the  application 
now  made  by  the  trustees  was  to  obtain  the 
sanction  of  the  Court  to  the  admission  of 
more  boys  into  the  school  upon  payment 
of  a  capitation  fee,  not  exceeding  twelve 
guineas ;  the  fees  to  be  carried  to  a  common 
fitnd  for  the  maintenance  of  the  whole 
school 

The  Dean  of  Manchester  and  many  influ- 
ential inhabitants  of  the  town,  as  well  as 
the  President  of  Corpus  Christi  College, 
Oxford  (visitor  of  the  school),  had  given 
their  approval  and  support  to  l^e  proposed 
change. 

Mr,  RoU  and  Mr,  Little  appeared  for 
the  trastees,  in  support  of  the  application. 

Mr.  Wickensy  for  the  Attorney  General, 
on  behalf  of  some  of  the  inhabitants  of 
Manchester,  who  opposed  the  scheme,  urged 
that  it  was  too  soon  for  the  Court  to  inter- 
fere with  the  scheme  of  1849.  If  any 
alteration  was  necessary,  let  the  number  of 
free  schobirs  be  reduced  rather  than  admit 
the  principle  of  payment ;  it  would  change 
the  whole  character  of  the  school  Besides 
the  difficulty  of  selecting  the  250  free 
scholars,  thwe  would  be  an  invidious  dis- 
tinction between  the  poorer  and  wealthier 
classes^  and  a  danger  of  favouritism  on  the 
put  of  the  masters.  This  school  is  one  of 
those  especially  excepted  horn  the  applica- 
tion of  the  actj  3  &  4  Vict  c.  77,  which 
extends  the  power  of  the  Court  in  cases  of 
gnunmar-schooLi. 

^  (2)  16  Shu.  458;  b.  c.  12  Law  J.  Rep.  (ir.s.) 
Caianc.298.  i-    x       ' 


Wood,  V.C.  (without  calling  for  a  reply) 
said — I  do  not  disregard  the  views  of 
those  who  appear  in  opposition  to  this 
scheme,  yet  I  think  that  the  high  autho- 
rity of  those  by  whom  it  is  recommended 
leaves  me  quite  at  liberty  to  sanction  the 
proposed  change,  unless  there  can  be  shewn 
any  valid  objection  to  the  interference  of 
the  Court.  It  seems  to  me,  under  the 
present  circumstances,  that  the  introduc- 
tion of  additional  scholars,  upon  payment 
of  a  capitation  fee  in  the  way  proposed, 
will  be  the  most  proper  jnode  of  canning 
out  the  scheme  of  1849.  The  Court  then 
determined  to  enlarge  the  system  of  edu- 
cation, and  no  longer  confine  it  to  the 
mere  teaching  of  "grammar."  New  sub- 
jects of  instruction,  such  as  modem  lan- 
guages and  physical  sciences,  have  become 
almost  necessary  for  the  education  of  boys 
in  a  city  like  Manchester;  and  it  is  evi- 
dent from  the  provisions  in  the  foundation 
deed,  that  the  founder  contemplated  in 
these  particulars  the  possible  necessity  for 
change.  Upon  the  ground  of  that  special 
clause  at  tlie  end  of  the  founder's  deed 
Lord  Cottenham,  in  his  judgment,  disposed 
of  the  difficulty  which  arose  from  the  fact  of 
the  school  being  excepted  from  the  operation 
of  the  act  of  1840.  Now,  from  the  evidence 
before  me,  I  cannot  doubt  that  there  has 
been  such  a  diminution  of  the  frinds  of  the 
charity  that  it  is  impossible,  without  extra- 
neous support,  to  carry  out  the  scheme 
fiilly,  even  with  the  present  number  of  260 
boys,  and  there  seems  to  be  but  little,  if  any, 
chance  of  future  improvement  in  the  value 
of  the  school  property;  while,  on  the  other 
hand,  the  advantages  offered  by  the  present 
system  of  instruction  are  so  &r  recognized 
by  the  inhabitants  that  there  is  a  manifest 
anxiety  among  the  parents  to  gain  admis- 
sion for  their  sons,  even  upon  payment  of 
fees.  And  the  admission  of  additional 
scholars,  on  such  terms,  must  not  only  be 
advantageous  to  the  bo3rs  so  admitted,  but 
it  will  confer  a  great  benefit  upon  the  fr^e 
scholars  already  upon  the  foundation.  This 
being  so,  how  can  I,  with  justice,  refuse 
this  application,  and  oppose  the  wishes  of 
those  who  are  desirous  of  having  the  benefit 
of  this  school,  and  willing  to  pay  for  it  in 
such  a  way  as  will  not  only  educate  their 
children  without  expense  to  the  charity, 
but  leave  a  surplus  for  the  better  education 
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of  the  othenf  The  Court  is  not  asked 
to  sanction  the  re-admission  of  boarders, 
which  was  expressly  prohibited  in  1849; 
and,  therefore,  all  those  objections  with 
reference  to  the  admission  of  boarders  into 
schools  of  this  character,  which  were  fully 
considered  by  the  Master  of  the  Rolls,  in 
his  judgment  upon  the  case  of  The  Bristol 
Chrammar-School  (3),  will  not  be  appli- 
cable to  the  change  here  proposed  Again, 
it  is  not  intended  that  any  pecuniary 
advantages  should  accrue  to  the  masters 
from  the  admission  of  these  new  scholars; 
the  capitation  fees  will  all  pass  into  a 
common  fond  for  the  general  interests  of 
the  school,  so  that  I  do  not  apprehend 
any  danger  of  favoiuitism  or  special  atten- 
tion being  paid  by  the  masters  to  one  class 
of  scholars,  in  preference  to  another ;  nor 
do  I  think  that  the  change  will  create  any 
invidious  separation  of  classes  as  between 
the  boys  themselves;  and  in  this  respect, 
whatever  the  views  of  the  trustees  may 
be  as  to  the  admission  of  paupers  only 
upon  the  charity,  I  have  observed  several 
directions  in  the  statutes  of  the  school 
which  lead  me  to  infer  that  the  intention 
of  the  founder  was  not  to  benefit  the 
poor  exclusively.  For  instance,  there  is  a 
regulation  "  that  the  school  should  be  made 
clean  once  a  week  by  two  of  the  scholars, 
who  should  receive  therefor  Id  from 
every  scholar  upon  his  admission;"  and 
there  is  another  regulation  prohibiting  the 
use  and  wearing  of  arms  by  the  scholars. 
At  any  rate,  the  original  scheme  contemplated 
a  most  liberal  preparation  of  the  scholars 
for  the  universities,  and  this  intention  must 
be  kept  in  view  in  any  adaptation  of  the 
school  to  the  requirements  of  the  present 
time. 

With  regard  to  the  mode  of  selecting 
the  free  scholars  for  the  future,  I  would 
suggest  that  some  scheme  of  examination 
ought  to  be  estabUshed  with  regulations  as 
to  the  age  of  the  candidates;  but  I  do  not 
think  it  will  be  necessary  that  the  examin- 
ations should  be  preceded  by  any  inquiiy 
as  to  the  means  of  the  parents;  at  Win- 
.  Chester,  for  instance,  no  such  inquiry  is 
made  in  respect  of  the  candidates  for  admis- 
sion on  the  foundation.  His  Honour  re- 
ferred briefly  to  the  system  adopted  in  the 

(3)  28  Beftv.  151;  8.  o.   29  Law  J.  Rep.   (v.B.) 
Chano.  614. 


college  at  Winchester,  and  concluded  his 
judgment  by  making  the  following  declara- 
tion :  *'  The  Court  approves  of  tibe  admis- 
sion of  scholars,  beyond  the  250  free  scho- 
lars, on  payment  of  a  capitation  fee,  to  be 
fixed  by  the  trustees,  not  exceeding  twelve 
guineas  for  each  boy.  A  clause  to  be  in- 
serted in  the  scheme  providing  for  the 
admission  of  fi«e  scholars  by  examination. 
Also  a  clause  leaving  it  open  to  an  applica- 
tion to  be  heard  at  chambers  as  to  the 
number  of  free  scholars  in  the  event  of 
further  augmentation  or  diminution  of  the 
funds  of  the  charity." 

This  application  to  be  remitted  to  cham- 
bers, and  liie  fdrtherconsideration  proceeded 
with. 


Wood,  V.C. 
Nov.  16. 


EDWARDS  V.  WICKWAB,  re 

bbaynb's  pubchasb. 


Vtfidor  and  Purchaser — Condiiums  of 
Sale — Suppression  ofFa^t. 

A  vendor  is  hound  to  disclose  every  fact 
within  his  knowledge  relating  to  his  title. 

Where  a  vendor  has  knowingly  suppressed 
a  defect  in  title^  the  Court  will  not  allow 
him  to  force  the  title  upon  a  purchaser^ 
although  in  the  conditions  of  sale  he  has 
employed  general  words  large  enough  to 
include  the  defect, 

Freme  v.  Wright  observed  upon. 

Under  an  order  for  sale  comprised  in  a 
decree  for  administration  in  the  above  cause, 
a  contract  was  entered  into  for  the  purchase 
of  some  leaseholds;  but  the  intending 
purchaser,  having  discovered  an  objection  to 
the  title,  refused  to  complete,  and  the  ven- 
dor now  applied,  upon  a  summons  taken 
out  against  the  purchaser  and  adjourned 
from  chambers,  for  payment  into  court  of 
the  purchase-money. 

Tlie  question  turned  upon  the  following 
condition  of  sale,  under  which  the  con- 
tract was  made :  '*  It  will  appear  from  the 
abstract  that  an  underlease  of  the  property 
was,  in  1852,  granted  to  J.  S.  for  twenty- 
one  years,  from  the  25th  of  December  then 
last.  The  said  J.  S.  is  believed  to  have 
absconded,  and  not  to  have  paid  any  rent 
for  several  years  past;  and  inasmuch  as  a 
fresh  underlease  was,  on  the  1st  of  October, 
1864,  purported  to  be  granted  by  the  trus- 
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tees  of  the  testator^s  will  to  the  present 
tenant,  who  is  in  possession  nnder  it,  no 
objection  or  requisition  shall  be  made  in 
respect  of  the  underlease  of  1852,  nor  of 
any  derivative  interest  created  thereout,  nor 
of  anjf  underleam  or  tenancy  prior  to  the 
«Ud  fmderleoue  0/1864,"  &c 

Upon  examining  into  the  title  the  soli- 
citoia  for  the  intending  purchaser  discovered 
the  existence  of  an  underlease  of  the  pro- 
perty, prior  to  the  underlease  of  1864,  of 
which,  however,  no  notice  appeared  on  the 
face  of  the  abstract  The  purchaser  thero- 
upon  required  the  vendor  to  produce  the 
deed  and  obtain  a  surrender  of  the  term* 

To  this  requisition  the  solicitors  for  the 
vendor  refused  to  accede,  contending  that 
they  were  protected  by  the  general  words 
in  the  above  condition  of  sale.  Their  pos- 
session of  the  counterpart  of  the  underlease 
was  admitted.  It  was  also  admitted  that  the 
underlessees  made  no  claim  to  the  property. 

Mr.  Qiffard  and  Mr.  W.  Forster,  for 
the  vendor. — The  general  words  in  the  con- 
dition will  have  no  meaning  or  use  if  they 
do  not  protect  the  vendor  in  such  a  case 
as  this. 

Wood,  Y.C.  (without  calling  on  Mr.  C. 
Browne,  who  appeared  for  the  purchaser,) 
said — It  is  a  vendor^s  plain  duty  to  disclose 
all  the  facts  within  his  knowledge.  He  may 
protect  himself  by  general  clauses,  such  as 
the  one  in  question,  from  unknown  or  un- 
suspected claims ;  but  he  is  clearly  bound 
to  give  the  fullest  information  in  his  power. 
An  extreme  case  in  support  of  the  vendor's 
contention  is  Freme  v.  Wright  (1);  but 
there  the  vendors  were  the  assignees  of  a 
bankrupt,  and  they  only  professed  to  sell 
''under  such  title  as  he  lately  held."  The 
title  proved  bad,  but  there  was  no  suppres- 
sion of  facts  within  the  knowledge  of  the 
vendors.  Here,  on  the  contrary,  there  is  a 
pretended  candour  on  the  part  of  the  vendor 
in  disclosing  one  deed  while  he  suppresses 
another,  which  is  all  the  time  in  his  posses- 
sion. Nothing  would  be  more  mischievous 
than  to  allow  a  vendor  (more  especially 
when  selling  under  an  order  of  this  Court) 
to  force  upon  a  purchaser  anything  contrary 
to  strictest  right.   I  cannot  order  the  pur- 

(l)  4  Madd.  304.— Note.  In  this  case  the  con- 
ditions  stated  that  tbe  abstract  might  he  seen 
befote  tlie  sale. 

Naw  SaanR,  35.— GuAiia 


chaser  to  complete,  unless  the  vendor  ob- 
tains, at  his  own  expense,  a  surrender  of 
the  underlease  in  question. 
Declaration  accordingly. 


LOEI)SJ08TI01S.(  ^'^     ^*     ™^     »^N^     <^' 
xr^ Q  <       OLBRALTAE  AND  MALTA 

^"^■^       \     (uinTKD). 

Company  —  Winding-up  —  Companid 
Ad,  1862,  (25  &  26  VicL  c.  89.)  «.  138, 
145,  147,  165. 

The  power  conferred  on  the  Court  by  the 
li7 th  section  of  the  Companies'  Act,  1862, 
of  directing  a  voluntary  winding-up  to  con- 
tinue, but  subject  to  its  supervision,  is  abso- 
lutely discretionary. 

The  summary  jurisdiction  of  the  Court 
under  sections  165.  and  138.  is  also  discre- 
tionary; and,  semble,  it  will  not  generally 
be  exercised,  in  preference  to  the  procedure 
by  bill,  where  there  are  complicated  questions 
which  would  have  to  be  investigated  in 
chandlers, 

Quasre — Whether  the  166th  section  ap- 
plies to  a  voluntary  winding-up, 

Semble — The  Court  has  no  jurisdiction, 
where  a  company  is  in  process  of  being 
wound  up  voluntarily,  to  make  an  order  for 
winding  it  up  compulsorily  on  the  petition 
of  contributories. 

The  proceedings  in  this  case  in  the  Court 
below  are  reported  in  34  Law  J.  Rep.  (n.s.) 
Chanc.  617. 

The  facts  are  shortly  these.  The  Bank 
of  Gibraltar  and  Malta  (Limited)  was  a 
joint- stock  company,  incorporated  and 
registered  nnder  ^e  Companies'  Act,  1862, 
on  the  4th  of  March,  1863.  On  the  23rd 
of  March  directors  were  elected,  and  they 
allotted  1,800  out  of  the  2,500  shares  into 
which  the  capital  of  the  company  was 
divided.  On  the  7th  of  January,  1865, 
resolutions  were  passed,  at  a  meeting  of 
the  shareholders,  for  the  voluntary  win<Ung- 
up  of  the  company  and  the  appointment 
of  liquidators,  and  the  resolutions  were 
confirmed  at  a  subsequent  meeting  on  the 
Ist  of  February.  The  appellants,  four  con- 
tributories of  the  company,  charged  the 
directors  with  having  committed  breaches 
of  tnist  in  respect  of  certain  payments  they 
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had  made  to  Mr.  Cookson,  the  promoter, 
who  had  also  for  some  time  acted  as  secretary 
of  the  company,  and  in  having  returned 
deposits  to  some  of  the  shareholders.  The 
liquidators  rejected  an  application  made  to 
them  by  the  appellants  (who,  however,  had 
not  offered  to  indemnify  them  against  the 
costs,)  to  take  proceedings  for  recovering 
the  sums  thus  alleged  to  be  due  to  the 
company;  and  the  appellants,  in  conse- 
quence, presented  a  petition  complaining 
of  the  conduct  of  the  directors  and  officers 
of  the  company,  and  of  the  liquidators, 
and  praying  that  the  company  might  be 
wound  up  by  the  Court,  and  that  proper 
persons  might  be  appointed  to  act  in  such 
winding  up;  or,  if  the  Court  should  be 
of  opinion  that  the  voluntary  liquidators 
should  not  be  displaced  from  acting  as 
liquidators  of  the  company,  then  that 
the  company  might  be  wound  up  under 
the  supervision  of  the  Court ;  and  that  the 
officers  of  the  company,  against  whom 
breaches  of  trust  were  diarged,  might  be 
respectively  ordered  to  account  for  and 
repay  with  interest  to  the  official  liquida- 
tprs,  if  any  such  should  be  appointed,  or 
otherwise  to  the  voluntary  liquidators,  all 
sums  of  money  belonging  to  the  company, 
improperly  received  by  or  paid  to  them. 

The  petition  came  on,  upon  the  3rd  of 
June,  before  the  Master  of  the  Rolls,  and 
was  dismissed  with  costs  by  his  Honotur 
on  the  22nd.   The  petitioners  appealed. 

Mr,  Je8sel  and  Mr.  Helmet,  for  the 
appellants. — ^The  Court,  if  it  would  not 
make  an  order  for  winding  up  the  company 
compulsorily,  ought  to  subject  its  volun- 
tary winding-up  to  the  supervision  of  the 
Court,  under  section  147.  of  the  Companies* 
Act,  1862.  If  it  should  not  feel  inclined 
to  take  either  of  those  courses,  still  it 
might,  and  ought  to,  compel  the  offending 
officers  of  the  company  to  account  under 
section  138,  which  extended  the  powers 
conferred  on  the  Court,  by  section  166,  in 
the  case  of  a  compulsory  winding-up,  to  a 
voluntary  winding-up.  The  petitioners  had, 
if  not  under  the  act,  no  remedy  at  all  in 
respect  of  what  had  been  a  clear  breach  of 
trust  on  the  part  of  the  directors. 

Mr.  Southgate  and  Mr.  Fischer,  for  the 
three  continuing  directors,  denied  the  ap- 
plicability of  the  165th  section  to  any  case 


where  there  was  a  bond  fide  question  to  be 
tried  between  the  parties.  Changes  against 
directors  of  breaches  of  trust  must  be 
established  in  the  ordinary  way  : — 

Decks  V.  Stanhope,   1  Sim.  N.S.  439 ; 
s.a  20  Law  J.  Rep.  (k.s.)  Chana  485. 

Mr.  J.  Pearson  (Mr.  Baggallay  with 
him),  for  the  liquidators. — ^The  liquidators 
were  entitled  to  decline  to  take  any  steps 
at  their  own  risk. 

Mr.  Jessel,  in  reply. 

LoBD  Justice  Turnkb  (Nov.  17), 
after  briefly  stating  the  nature  of  the  peti- 
tion, said — A  great  deal  of  evidence  has 
been  adduced  in  this  petition,  both  in  sup- 
port of  and  in  opposition  to  it;  namely, 
with  reference  to  the  conduct  of  the  direc- 
tors and  the  officers,  which  is  impeached 
on  one  side  and  justified  on  the  other; 
but  I  do  not  think  it  is  necessary  to  enter 
into  the  details  of  the  evidence.  It  is  right, 
however,  to  observe  that  the  petitioners, 
although  they  have  a  substantial  interest 
in  the  company,  do  not  constitute  or  repre- 
sent the  principal  body  of  the  members 
and  contributories  of  the  company.  They 
are  a  minority  of  the  entire  body;  and  it  is 
to  be  observed  that  the  company  is  nearly 
wound  up,  and  little  or  nothing  remains 
to  be  done  beyond  dividing  among  the 
members  of  the  company  a  fund  which  is 
in  hand. 

There  are  three  points  ndsed  by  this 
appeal :  first,  whether  this  company  ought 
to  have  been  ordered  to  be  wound  up  by 
the  Court ;  secondly,  whether  it  ought  to 
have  been  ordered  to  be  wound  up  under 
the  supervision  of  the  Court ;  and,  thirdly, 
whether  any,  and,  if  any,  what  order  ought 
to  have  been  made  on  that  part  of  the 
prayer  of  the  petition  which  seeks  relief 
against  the  directors  and  officers  of  the 
company  1 

It  was  stated,  on  the  part  of  the  appel- 
lants, in  the  course  of  the  argument  before 
us,  that  they  did  not  desire  an  order  that 
the  company  should  be  wound  up  by  the 
Court,  if  they  could  obtain  an  order  that 
it  should  be  wound  up  under  the  super- 
vision of  the  Court;  and  the  first  point, 
therefore,  I  propose  to  consider  is,  whether 
the  appellants  are  entitled  to  such  last- 
mentioned  order. 

Now,  the  act,  no  doubt,  by  the  147th 
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section  gives  full  power  to  the  Coart  to 
make  such  an  order;  but  it  seems  to  me 
to  leave  it  absolutely  and  entirely  in  the 
discretion  of  the  Court  whether  the  order 
shall  be  made  or  not  Neither  in  the  sec- 
tion referred  to,  nor  in  any  other  part  of 
the  act,  so  far  as  I  have  been  able  to  find, 
has  the  l^islatnre  in  any  way  defined  the 
drciunstanoes  by  which  the  Court  is  to  be 
guided  in  the  exercise  of  this  discretion.  I 
think,  ^lerefore,  that,  in  determining  the 
question  whether  such  an  order  should  be 
made  or  not,  we  must  look  to  the  fiicts  on 
which  the  application  for  the  order  is 
grounded,  and  consider  whether  those  facts 
present  a  case  rendering  it  proper  that  the 
Older  should  be  made  with  a  view  to  put- 
ting in  force  some  of  the  provisions  of  the 
act,  which  would  be  available  if  the  order 
be  made,  but  would  not  be  available  under 
a  mere  voluntary  vnnding-up. 

How,  then,  does  this  case  stand  when 
looked  at  in  this  point  of  viewl  The  case 
brought  forward  by  this  petition  rests  on 
the  alleged  breaches  of  trust  and  misconduct 
on  the  part  of  the  directors  and  officers. 
But  these  are  matters  which  may  be 
examined  into,  and,  if  need  be,  corrected, 
without  any  order  for  winding  up  the  com- 
pany under  the  supervision  of  the  Court 
They  can  be  reached,  if  not  under  the  1 65th 
section,  at  all  events  under  the  138th  sec- 
tion of  the  act  These  charges,  therefore, 
do  not  seem  to  me  to  furnish  any  ground 
for  an  order  to  wind  up  under  supervision. 
Nor  do  I  find  anything  in  the  circumstances 
of  this  case  which  would  render  it  necessary 
to  put  in  force  any  of  the  provisions  of  the 
act  applicable  to  a  winding-up  under  super- 
vision which  would  not  be  available  in  case 
of  a  voluntary  winding-up.  It  is  to  be 
observed,  too,  that  the  legislature  clearly 
intended  that  the  wishes  of  the  contribu- 
tories  should  be  consulted,  as  appears  by 
section  149.  In  this  case  the  voluntary 
winding-up  is  under  a  special  resolution  of 
the  company ;  and  it  is  not  alleged  that  the 
majority  of  the  contributories  desires  that  it 
should  be  put  under  supervision.  On  the 
contrary,  the  evidence,  so  far  as  it  goes, 
leads  to  the  opposite  conclusion.  I  am  of 
opinion,  therefore,  that  this  petition,  so  fiir 
u  it  seeks  to  have  the  company  wound  up 
^der  the  supervision  of  the  Court,  was 
properly  dismissed. 


I  think  also  that  it  was  properly  dis- 
missed, so  far  as  it  seeks  to  have  the 
company  wound  up  by  order  of  the  Court 
I  very  much  doubt  whether  it  is  vnthin  the 
jurisdiction  of  the  Court  to  make  such  an 
order  upon  the  petition  of  contributories. 
The  145th  section  seems  to  give  the  right 
to  such  an  order  to  creditors  only,  and,  as 
it  seems  to  me,  not  without  reason,  for  the 
contributories  must  be  bound  by  the  reso- 
lution to  wind  up  voluntarily;  and  it  would 
be  strange  that  any  of  them  should  after- 
wards be  aUowed  to  destroy  that  resolution 
by  obtaiiung  such  an  order. 

There  remains,  then,  the  question, 
whether  an  order  ought  to  have  been  made 
on  that  part  of  the  prayer  of  the  petition 
which  seeks  relief  against  the  directors  and 
officers.  This  question  must  depend  upon 
the  165th  and  138th  sections.  Looking  at 
it  with  reference  to  the  165th  section,  I 
am  not  altogether  satisfied  that  that  section 
was  intended  at  all  to  apply  to  the  case  of 
a  voluntary  vrinding-up,  and  that  the  view 
of  the  Master  of  the  Rolls,  who  seems  to 
have  thought  that  it  did  not  apply  to  such 
cases,  may  not  be  correct.  But  I  think  the 
question  open  to  very  considerable  doubt ; 
and  it  does  not  seem  to  me  to  be  necessary 
for  us  to  give  any  opinion  upon  it ;  for, 
looking  both  to  ihe  words  of  the  section 
being  permissive  and  not  imperative,  and  to 
the  variety  of  cases  in  which  the  Court 
might  be  called  upon  to  apply  the  section, 
I  am  satisfied  the  Court  was  intended  to 
have,  and  has,  a  discretion,  whether  the  re- 
medy given  by  the  section  should  be  put  in 
force  or  not.  So,  if  the  case  be  looked 
at  with  reference  to  the  138th  section,  it 
is  clear  that  a  discretion  is  given  to  the 
Court 

This  part  of  the  case,  therefore,  resolves 
itself  into  this  question,  what  the  Court 
ought  to  do  in  the  exercise  of  this  dis- 
cretion? Upon  the  facts  of  the  case,  a^ 
they  stand  upon  the  evidence  before  us,  I 
am  satisfied  that  no  order  can  properly  be 
made  on  this  part  of  the  prayer  of  the  peti- 
tion without  further  inquiry  and  investiga- 
tion. I  think  that  the  evidence  would  not 
justify  any  immediate  order  against  the 
parties  whose  conduct  is  impeached  by  the 
petition ;  but  I  am  not  prepared  to  say 
that  there  are  not  questions  to  be  tried 
with  these  parties,  if  the  appellants  desire 
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to  try  them.  Ought  we,  then,  to  exercise 
the  summary  jurisdiction  which  the  statute 
gives  by  sending  this  case  into  chambers, 
with  a  view  to  the  investigation  of  these 
questions?  I  am  not  disposed  to  do  so. 
I  agree  with  the  Master  of  the  Rolls  that 
these  questions  will  be  much  better  tried 
by  bill  than  by  inquiries  under  the  sum- 
mary jurisdiction.  Experience  has  satisfied 
me  that  inquiries  upon  such  questions  as 
these  are  attended  with  enormous  expense, 
and  that  there  is  much  greater  difficulty  in 
arriving  at  a  satis^tory  decision  under 
such  proceedings  than  when  the  questions 
are  distinctly  ndsed  in  a  suit  between  the 
parties. 

My  opinion,  therefore,  is,  that,  if  the 
appellants  intend  to  try  these  questions, 
they  should  proceed  by  bill ;  but  I  think 
that  we  ought,  so  far  as  we  can,  to  remove 
any  possible  difficulty  there  may  be  in  the 
way  of  their  taking  that  course,  and  that 
leave  ought,  therefore,  to  be  given  to  them 
to  use  the  names  of  the  liquidators.  I  am 
of  opinion,  however,  that  if  the  appellants 
desire  to  use  the  names  of  the  liquidators, 
they  must  indemnify  them  against  the 
consequences;  for  I  do  not  think  that 
the  appellants,  who  are  a  minority  of  the 
contributories,  ought  to  be  permitted  to  try 
these  questions  at  the  expense  of  the  estate, 
or  that  the  distribution  of  the  funds  ought 
to  be  suspended  with  a  view  to  these  ques- 
tions being  tried,  which  would  be  the 
consequence  of  an  unrestricted  order  for 
liberty  to  sue  in  the  names  of  the  liqui- 
dators. 

If,  therefore,  the  appellants  desire  it,  I 
think  there  may  be  an  order  upon  this 
appeal  to  discharge  the  order  at  the  Rolls, 
and  for  the  appellants  to  be  at  liberty  to 
file  a  bill  in  the  names  of  the  liquidators 
(1)  as  to  the  matters  mentioned  in  the  peti- 
tion. But  this  will  make  no  difference  as 
to  the  costs  of  the  appeal;  for,  if  I  rightly 
understand  the  judgment  of  the  Master  of 
the  Rolls,  he  was  willing  to  have  made 
such  an  order  had  the  appellants  desired  it. 
The  appellants,  therefore,  must,  in  any 
event,  pay  the  costs  of  the  appeal    If  the 

(1)  It  WM  finally  ammgad  that  the  appeUantt' 
bill,  if  filed,  onght  to  be  in  the  name  of  the 
company;  theappeUantt  to  indemnify  the  company 
againat  the  coiti  of  auoh  suit. 


appellants  do  not  desire  to  take  the  liberty 
to  sue  in  the  names  of  the  liquidators,  upon 
the  terms  of  indemnifying  them,  the  appeal 
must  be  dismissed  with  costs. 

Lord  Justice  Knight  Bbuce.  —  I 
think  it  would  be  better  that  this  petition 
should  not  be  wholly  dismissed. 

As  to  the  point  with  regard  to  the  statute, 
I  have  felt  some  doubt  and  difficulty,  but 
not  sufficient  to  induce  me  to  prevent  the 
order  being  made  in  the  way  my  learned 
Brother  proposes.  I  think  I  may  say  that 
I  agree  in  it. 


Stuaet,  V.C. 
Nov.  8. 


DULY  v.  NALDEB. 


Vendor  and  Pnrckaser — Contract  for 
Sale  by  Mortgagor — Death  of  Mortgagor 
before  Ccmpletum — Conveyance — Parties. 

The  vendor  of  real  estate,  which  ufos  sulh 
ject  to  a  mortgage  in  fee,  died  before  com- 
pletion of  the  contract  for  sale  intestate  as 
to  his  real  estate: — Held,  that  his  heir-at-law 
was  a  necessary  party  to  tfie  conveyance,  in 
addition  to  his  executor  and  the  mortgagee. 

On  the  30th  of  April,  1863,  the  defen- 
dants, Nalder  and  CoUyer,  purchased  at  a 
sale  by  public  auction  for  S70L  certain  real 
estate,  which  was  subject  to  a  mortgage  in 
fee  for  securing  the  repayment  of  400^ 
and  interest. 

Before  the  purchase  was  completed, 
Thomas  Graves,  the  vendor  and  mortgagor, 
died,  intestate  as  to  his  real  estate,  but 
having  appointed  the  plaintiff  Duly  his 
executor,  and  leaving  .two  granddaughters 
his  co-heiresses-at-law. 

The  plaintiff,  after  the  death  of  Graves, 
required  the  purchasers  to  complete,  and 
offered  to  procure  a  conveyance  of  the  l^;al 
estate  from  the  mortgagees,  who  were  to  be 
paid  off  out  of  the  purchase-money,  and 
would  give  a  receipt  for  their  mortgage 
money.  The  purchasers,  however,  refuseid 
to  complete  without  the  concurrence  of  the 
vendor's  co-heiresses-at-law. 

This  bill  was  therefore  filed  against  the 
purchasers,  and  the  oo-heiresses,  praying 
for  specific  performance,  the  plaintiff  offer- 
ing to  procure  a  proper  conveyance  from 
the  mortgagees,  and  that  if  necessary  it 
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might  be  declared  that  the  coutract  was 
valid  and  binding  against  the  co-heiresses. 

The  purchasers  by  their  answer  submit- 
ted whether  there  was  a  binding  contract 
by  reason  of  the  auctioneer  not  having 
signed  his  name  at  the  foot  of  the  con- 
tract 

One  of  the  co-heiresses  was  an  infsint 
when  the  bill  was  filed,  but  she  had  now 
attained  the  age  of  twenty-one  years. 

Mr,  Malins  and  Mr,  W,  W.  Cooper^  for 
the  plaintiff,  contended  that  the  co-heiresses- 
at-law  were  not  necessary  parties  to  the 
conveyance,  inasmuch  as  they  had  no  estate 
or  interest  to  convey,  the  legal  estate  being 
in  the  mortgagees,  and  the  interest  in  the 
equity  of  redemption  having  already  passed 
to  the  purchasers  by  the  contract. 

They  referred  to 

In  re  Williams^s  Estate,  6  De  Gex,  G. 
&  Sm.  515;  s.  a  21  Law  J.  Rep. 
(N.8.)  Chanc  437. 

Mr.  PembeTy  for  the  co-heiresses-at-law 
of  the  vendor,  contended  that  they  were 
not  bound  to  join  in  the  conveyance. 

Mr,  Nalder,  for  the  purchasers,  was  only 
called  upon  as  to  the  costs  occasioned  by 
their  objection  to  the  contract. 

Stuabt,  V.C— I  think  the  plaintiff 
wrong  in  his  contention  that  the  co-heiresses- 
atrlaw  of  the  mortgagor  are  not  necessary 
parties  to  the  conveyance :  I  am  clearly  of 
opinion  that  they  are.  The  contest  ap- 
pears to  me  to  have  been  raised  under  some 
great  mistake.  Declare  that  the  contract 
is  a  valid  and  binding  contract ;  decree 
specific  performance,  and  declare  that  the 
plaintiff  is  bound  to  procure  the  concur- 
rence of  the  co-heiresses-at-law  of  the  vendor 
in  the  conveyance;  the  phdntiff  to  pay  the 
costs  of  all  parties,  except  those  occasioned 
by  the  purchasers*  objection  to  the  con- 
tract, and  these  must  be  paid  by  the  pur- 
chasers (2). 

(2)  NoU^—See  ViBcount  Downe  v^  Morris,  8 
H»re,  394,  404;  b.c.  13  Law  J.  Rep.  (n.s.)  Chanc. 
337 ;  Hoddel  v,  Pagh,  83  Beav.  489;  and  note  the 
doobt  npraand  by  the  Blaster  of  the  Rolls  as  to 
the  sAtt  of  the  contract  converting  the  land  into 
Jooo^j,  in  rendering  the  concurrence  of  the  heir 
nnnccewMtfy.  Bnt  in  the  above  case,  as  well  as  in 
Hoddd  9.  Pogh,  the  contract  appears  to  have 


[IN  THE  HOUSE  OP  LORDS.] 
1865.  \  THE    LEATHER     CLOTH   COM- 

March  31;  (    pany     (limited)   v.    the 
April  3,  4;  I    amebioak  leather  cloth 
May  12.     )    company  (limited). 

Trade-Mark  — Property/  in — Colourable 
Imitation  of — Misrepresentation  in — Assign- 
ability of — Injunction, 

Misrepresentations  in  a  trade -markf 
amounting  to  a  fraud  upon  the  public,  will 
disentitle  the  person  making  such  misrepre- 
sentations to  protection  in  a  Court  of  equity 
against  a  rival  trader;  and,  as  a  general 
ride,  a  mis-statement  of  any  material  fact 
calculated  to  impose  upon  the  public  vnU  be 
sufficient  for  the  purpose:  e.  g.,  a  trade-mark 
representing  an  article  as  protected  by  a 
patent,  when  in  fact  it  is  not  so  protected,  or 
a  trade-mark  falsely  representing  an  article 
<u  the  production  of  an  artist  of  special 
skill,  or  of  a  place  of  special  adaptation. 

Though  a  man  may  assign  his  business  and 
the  use  of  his  firm  and  of  his  trade-mark  as 
belonging  tha'eto,  that  proceeds  upon  the 
ground  that  the  use  of  the  name  of  the  firm 
is  not  understood  in  trade  to  signify  that 
certain  individuals,  and  no  others,  are 
engaged  in  the  concern. 

Though  a  man  may  Kave  a  property  in  a 
trade-mark  in  the  sense  of  having  a  right  to 
ejcdude  any  other  trader  from  the  use  of  it 
in  selling  the  same  descHption  of  goods,  it 
does  not  follow  that  he  can  in  all  cases  give 
another  person  a  right  to  use  it  or  to  use  his 
name,  because  he  cannot  give  to  them  the 
right  to  practise  a  fraud  upon  the  public. 

What  amounts  to  colourable  imitation. 

The  distinction  in  the  case  of  £delsten  v, 
Yick  commented  on. 

This  was  an  appeal  from  a  decree  of  the 
Lord  Chancellor  (1),  reversing  a  decree 
made  by  Vice  Chancellor  Wood  (2) ;  and 
the  principal  questions  upon  the  appeal 
were,  first,  whether  the  appellants  were  en- 
titled to  be  protected  in  the  use  of  a  parti- 
cular stamp  or  trade-mark ;  and  if  they  were, 
then,  secondly,  whether  the  respondents,  by 
using  another  stamp  or  trade-mark,  had  in- 
fringed  the  appellants'  rights. 

The  appellants  and  the  respondents  were 

(1)  38  Law  J.  Rep.  (n.s.)  Chanc.  199. 

(2)  1  Hem.  ft  M.  271 ;  s.  c.  32  Law  J.  Rep.  (V.8.) 
Chanc.  721. 
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rival  joint-stock  companies  engaged  in  the 
manufacture  of  leather  cloth,  and  each  com- 
pany uses  its  said  stamp  or  trade-mark  by 
affixing  the  same  upon  its  "  first  quality  " 
goods. 

Leather  cloth  was  first  made  in  America, 
and  Messrs.  John  R.  &  Caleb  Pearson 
Crockett  were  among  the  first  manufac- 
turers of  it  They  carried  on  business 
in  co-partnership  together  in  the  city  of 
Newark,  in  the  county  of  Essex,  in  the 
state  of  New  Jersey,  under  the  style  or 
firm  of  "  J.  R  &  C.  P.  Crockett";  and  in 
the  year  1852  their  leather  cloth  was  intro- 
dacedinto  England  through  Nathaniel  Shatt- 
swell  Dodge  and  Henry  Pomeroy  Brewster, 
who  were  then  carrying  on  business  in  co- 
partnership together  as  merchants,  under  the 
style  or  firm  of  "  Dodge  &  Brewster,"  at  St. 
Paul's  Churchyard,  in  the  city  of  London. 

The  said  firm  of  Dodge  &  Brewster 
dissolved  partnership  in  l£e  year  1854, 
when  a  new  partnership  between  the  said 
Nathaniel  Shattsweli  Dodge  and  Lathorpe 
Solomon  Bacon  and  Raffaelle  Louis  Gian- 
donati  was  formed,  under  the  style  or  firm 
of  "  Dodge,  Bacon  &  Company,"  and  the 
said  Nathaniel  Shattsweli  Dodge,  Lathorpe 
Solomon  Bacon  and  Raifaelle  Louis  Gian- 
donati  became  partners  in  the  said  firm 
of  J.  R.  &  C.  P.  Crockett,  and  thereupon 
the  name  or  style  of  that  firm  was  changed 
to  "  J.  R  <k  C.  P.  Crockett  &  Co." 

In  the  year  1855  the  said  firm  of  J.  R.  & 
C.  P.  Crockett  &  Co."  was  dissolved,  and  the 
members  thereof^  together  with  certain  other 
persons,  established  in  America  a  joint- 
stock  company  (duly  incorporated  pursuant 
to  an  act  of  the  legislature  of  the  state  of 
New  Jersey  in  that  behalf)  under  the  style 
of  "  The  Crockett  International  Leather 
Cloth  Company,"  for  the  purpose  of  carry- 
ing on  the  manufacture  of  leather  cloth  in 
America  and  in  the  kingdoms  of  Great 
Britain,  France  and  Germany. 

On  the  20th  of  October,  1855,  the  said 
Nathaniel  Shattsweli  Dodge  obtained 
letters  patent  in  England  for  an  invention 
of  '^  Improvements  in  machinery  or  appa- 
ratus for  spreading  or  distributing  water- 
proofing or  similar  compositions  over  webs 
or  sheets";  and  on  the  14th  of  January, 
1856,  he  also  obtained  letters  patent  in 
England  for  an  invention  of  '*  improve- 
ments in  the  preparation  or  manufacture 


of  leather  cloth."  The  leather  cloth  made 
according  to  the  last-mentioned  invention  is 
a  particular  species  or  kind  of  leather  cloth 
called  and  known  in  the  trade  as  *^  Tanned 
Leather  Cloth,"  in  order  to  distinguish  it 
from  common  or  ordinary  leather  cloth, 
which  is  not  tanned,  and  is  not  and  never 
was  a  patent  article.  Letters  patent  for 
both  the  said  inventions  were  also  obtained 
in  France,  and  dated  respectively  the  25th 
of  November,  1855,  and  the  22n(l  of  March, 
1856. 

The  said  firm  of  Dodge,  Bacon  &  Co. 
acted  as  the  agents  in  England  of  the 
Crockett  International  Leather  Cloth  Com- 
pany, and  the  aforesaid  patents  were  in 
fact  the  property  of  that  company.  The 
said  firm  of  Dodge,  Bacon  <&  Co.  procured 
a  lease  of  a  factory  and  ground  at  West 
Ham,  in  the  county  of  Essex,  in  Engl&ud, 
to  be  granted  to  them  on  behalf  of  the 
Crockett  International  Leather  Cloth  Com- 
pany, and  thereupon  the  said  company  com- 
menced the  manufacture  of  leather  cloth  at 
the  said  factory. 

The  Crockett  International  Leather  Cloth 
Company  affixed  upon  the  "first  quality" 
goods  manufactured  by  them  in  their  trade 
or  business  the  stamp  or  trade-mark  which 
the  appellant,  under  the  circumstances  herein- 
after stated,  then  used,  and  a  copy  of  which 
trade-mark  is  engraved — see  page  57,  and 
distinguished  as  the  Appellant  s  trade-mark. 

In  the  year  1857  the  Crockett  Interna- 
tional Leather  Cloth  Company  resolved  to 
sell  their  business  in  England ;  and  by  a 
deed-poll,  dated  the  2nd  of  May,  1857, 
under  the  corporate  seal  of  the  said  com- 
pany, and  signed  by  the  president  thereof, 
the  said  company  constituted  the  said  Caleb 
Pearson  Crockett  its  attorney  for  the  sale 
of  the  lease,  buildings,  machinery,  tools 
and  fixtures  belonging  to  the  said  com- 
pany, situate  at  West  Ham  aforesaid,  with 
the  trade-marks  and  goodwill  of  the  busi- 
ness of  the  company  carried  on  there;  and 
also  all  goods  manufactured  and  unmanu- 
factured, and  in  the  process  of  being  manu- 
facturedj'^tnd  all  materials  used  for  manu- 
facturing, and  other  things  at  the  West 
Ham  factory  belonging  to  the  said  company, 
and  also  all  patents  issued  in  England  or 
France  owned  by  the  said  company,  or  to 
which  the  said  company  was  entitled,  or  in 
which  it  had  any  interest 
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The  appellants,  the  Leather  Cloth  Com- 
pany (Limited),  were  fonned  for  the  pur- 
pose of  buying  and  carrying  on  the  business 
in  England  of  the  Crockett  International 
Leather  Cloth  Company,    and  were  duly 
incorporated  under  the  Joint-Stock  Com- 
panies' Act,  1856,  and  a  certificate  of  the 
Registrar  of  joint-stock  companies  in  that 
behalf,  bearing  date  the  22nd  of  May,  1857. 
By  an  agreement  in  writing,  dated  the 
2 1st  of  May,  1 857,  and  made  between  the  said 
Lathorpe  Solomon  Bacon,  Nathaniel  Shatt- 
sweli  Dodge,  KaffaeUe  Louis  Giandonati  and 
one  Jean  Baptiste  Athanase  Lorsont,   for 
themselves  jointly  and  severally,  and  the  said 
Caleb  Pearson  Crockett,  as  the  attorney  of 
and  for  the  Crockett  International  Leather 
Clotli  Company,  of  the  one  part,  and  John 
Murray,  of  Whitehall  Place,  in  the  county  of 
Middlesex,  gentleman,  as  agent  for  and  on 
behaJf  of  the  then  intended  ^*  Leather  Cloth 
Com  pany  (Limited),"  of  the  other  part,  it  was 
agreed  that  thesaid  Lathorpe  Solomon  Bacon, 
Natbumiel  Shattswell  Dodge,  Raffaelle  Louis 
Qiaikdonati,  Jean  Baptiste  Athanase  Lorsont, 
and  Caleb  Pearson  Crockett  (thereinafter 
called  the  parties  of  the  first  part)  should  sell 
to  the  said  intended  company  when  incor- 
ponted,  and  that  the  said  intended  company 
should  purchase,  at  the  price  or  sum  of 
20,000(.  and  other  the  considerations  therein 
mentioned,  aU  those  the  letters  patent  ob- 
tained in  France  and  in  England,  dated  the 
20thofOctober,  1855,  the  25th  of  November, 
1855,  the  14th  of  January,  1856,  and  the 
22nd  of  March  1856,  for  the  manufacture 
of  American  leather  cloth,  and  then  belong* 
ing  to  them  the  said  parties  of  the  first 
part,  and  the  full  benefit  and  advantage 
thereof  and  also   the  exclusive   right    of 
BolicitiDg  similar  patents  in  Belgium  and  in 
all  other  countries  in  Europe,  together  with 
^  the  processes  of  manufacture  used  by 
them  or  their  agents  or  workmen  up  to  the 
day  of  the  said  agreement.  And  it  was  also 
Agreed  that  the  said  parties  thereto  of  the 
first  part  would  not  directly  or  indirectly 
carry  on,  nor  would  they  to  the  best  of 
Aeir  power  allow  to  be  carried  on  by  others, 
^  any  part  of  Europe,  any  company  or 
nianufactory  having    for    its    object    the 
manofiMsture  or  sale  of  productions  in  any 
^"^y  similar  to  the  productions  which  were 
the  snbjeot  of  the  said  letters  patent  and 
then   manufactured    in    the  business    or 


manufactory  so  carried  on  at  West  Ham 
as  aforesaid,  and  would  not  communicate 
to  any  person  or  persons  the  means  or 
processes  of  such  manufacture,  so  as  in  any 
way  to  interfere  with  the  exclusive  enjoy- 
ment by  the  said  intended  company  of  the 
benefits  thereby  agreed  to  be  purchased. 

Assignments  of  the  said  several  patents, 
and  of  the  lease,  were  afterwards  duly  made 
to  the  appellants,  by  two  several  indentures, 
each  dated  the  8th  of  July,  1857;  and  by 
one  of  such  indentures,  which  was  made 
between  the  said  Nathaniel  ShattsweU 
Dodge  of  the  first  part,  the  Crockett  Inter- 
national Leather  Cloth  Company,  by  the 
said  Caleb  Pearson  Crockett,  of  the  second 
part,  and  the  appellants  of  the  third  part, 
the  said  several  patents  were  assigned  unto 
the  appellants;  and  by  the  second  indenture 
the  said  Caleb  Pearson  Crockett,  as  such 
agent  and  attorney  as  aforesaid,  and  by 
virtue  of  the  power  granted  to  him  as  afore- 
said, granted  and  assigned  unto  the  appel- 
lants all  the  machinery,  tools  and  fixtures  be- 
longing to  the  Crockett  International  Leather 
Cloth  Company  at  West  Ham  aforesaid,  and 
the  goodwill  of  and  in  the  business  theretofore 
carried  on  by  them  at  West  Ham  aforesaid, 
together  with  full  power  and  authority  to  and 
for  the  appellants  to  use  all  and  singular  the 
trade-marks  theretofore  used  by  the  Crockett 
International  Leather  Cloth  Company  in 
the  course  of  their  business  at  West  Ham. 

Upon  the  establishment  of  the  appellants' 
company  and  the  completion  by  them  of 
the  aforesaid  purchase  from  the  Crockett 
International  Leather  Cloth  Company,  the 
appellants  commenced  and  have  ever  since 
continued  to  carry  on  at  West  H«m  afore- 
said the  business  of  leather  cloth  manu&c- 
turers,  previously  carried  on  by  the  Crockett 
International  Leather  Cloth  Company,  and 
the  appellants  adopted  and  have  ever  since 
continued  to  use  in  their  said  business,  for 
the  purpose  of  stamping  their  first-quality 
goods,  the  aforesaid  stamp  or  trade-mark 
previously  used  for  the  same  purpose  by  the 
Crockett  International  Leather  Cloth  Com- 
pany. 

Ilie  Crockett  International  Leather  Cloth 
Company  afterwards  disoontinued  its  bu- 
siness in  America,  and  the  said  Messrs. 
J.  B.  <k  C.  P.  Crockett,  with  others,  then 
established  another  company  in  America, 
called  "The  Crockett  Leather  Cloth  Com- 
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pany."  The  last-mentioned  company  has 
also  since  ceased  to  exist;  but  the  said 
Messrs.  J.  R.  &  C.  P.  Crockett  have  continued 
and  still  continue  to  carry  on  business  as 
manufacturers  of  leather  cloth  in  America,  in 
their  own  names,  and  their  goods  are  pur- 
chased by  divers  persons,  and  imported  into 
this  country,  where  they  are  known  and  sold 
as  "  Crockett's  leather  cloth." 

The  respondents,  ''The  American  Leather 
Cloth  Company  (Limited),"  were  incor- 
porated in  the  month  of  August,  1861,  for 
the  purpose  of  manufacturing  and  selling 
leather  cloth.  They  carry  on  business  at 
No.  5,  Noble  Street,  Gresham  Street,  in 
the  city  of  London,  and  have  their  manu- 
&ctory  in  the  Old  Kent  Road,  London,  and 
William  Wegelin,  who,  the  respondents 
alleged,  was  formerly  in  the  employment  of 
the  Crockett  International  Leather  Cloth 
Company,  was  their  manager  at  their  works 
there.  Upon  the  establishment  of  the  re- 
spondents' company,  they  had  prepared  and 
adopted  a  stamp  or  trade-mark  for  their 
first-quality  goods ;  a  copy  of  which  trade- 
mark is  engraved — see  page  57, — and  dis- 
tinguished as  the  Respondents'  trade-mark. 

On  the  27th  of  December,  1861,  the 
appellants  filed  a  bill  in  the  Court  of  Chan- 
cery against  the  respondents  (which  was 
afterwards  amended  on  the  23rd  of  May, 
1862),  and  they  prayed  (amongst  other 
things)  that  the  respondents,  their  agents, 
servants  and  workmen,  might  be  restrained, 
by  injunction,  from  selling  or  exposing  for 
sale,  or  procuring  to  be  sold,  any  leather 
cloth  or  any  fSabric  or  article  similar  thereto, 
having  affixed  thereon  such  stamps  or  trade- 
marks as  the  appellants  used  on  their  first 
and  second  quality  goods  respectively,  or 
either  of  such  stamps  or  trade-marks,  or  any 
other  stamp  or  trade-mark  so  contrived  or 
expressed  as,  by  colourable  imitation  or 
otherwise,  to  represent  the  fabric  or  article 
manufactured  or  sold  by  the  respondents 
as  being  the  same  fabric  or  article  known  as 
Crockett's  leather  cloth ;  that  the  respondents 
might  also,  in  like  manner,  be  restrained  from 
using,  printing  or  circulating  any  trade  cir- 
culars, price-ciurent  lists,  or  advertisements 
having  stamped  or  affixed  thereon  the  said 
stamps  or  trade-marks,  or  either  of  them, 
or  any  other  stamp  or  trade-mark  so  con- 
trived and  expressed  as  aforesaid,  and  from 
directly  or  indirectly  holding  themselves  out 


to  the  public  as  manufacturers  or  sellers  of 
Crockett's  leather  cloth. 

On  the  19th  of  February,  1862,  the  re- 
spondents filed  their  answer  to  the  said  bill, 
and  thereby  stated  that  the  said  patent  of 
the  14th  of  January,  1856,  had  since 
become  void,  and  insisted  that  tiie  appellants 
were  deceiving  the  public  by  representing 
on  their  stamps  and  trade-marks  that 
Messrs.  J.  R.  d^  C.  P.  Crockett  were 
the  manufEusturers  of  the  fabrics  or  articles 
manufactured  and  sold  by  them,  the  appel- 
lants, and  by  representing  on  their  said 
stamps  and  tradennarks  that  the  fabrics  or 
articles  manufactured  by  them  were  pro- 
tected by  patent,  while  they  were  not  so,  and 
also  by  affixing  on  untanned  leather  cloth 
manufactured  by  them  a  stamp  or  trade- 
mark representing  it  to  be  tanned  leather 
cloth  ;  and  the  respondents,  by  their  said 
answer,  also  insisted  that  they  had  not  in  any 
way  infringed  any  rights  of  property  whi<^ 
the  plaintiffs  were  possessed  of  or  entitled  to. 

The  appellants  afterwards  gave  notice  of 
motion  for  a  decree  according  to  the  prayer 
of  their  said  bill ;  and  evidence  at  consider- 
able length  was  gone  into,  both  by  the 
appellants  and  respondents,  in  support  of 
their  respective  cases. 

It  appeared  by  the  evidence  of  Jean 
Baptiste  Athanase  Lorsont,  the  managing 
director  of  the  appellants'  company,  that  the 
appellants  affixed  the  said  trade-mark  used 
by  them  as  aforesaid  upon  the  whole  of 
their  first-quality  goods,  whether  tanned  or 
untanned,  but  that  they  madeonly  about  one- 
tenth  of  iJieirwhole  produce  in  tanned  cloth. 

By  the  decree  of  his  Honour  the  Vice 
Chancellor  Sir  William  Page  Wood,  dated 
the  8th  of  July,  1863,  it  was  ordered 
that  a  perpetual  injunction  be  awarded 
against  the  respondents,  to  restrain  them, 
their  servants  and  agents,  from  selling  or 
exposing  for  sale,  or  procuring  to  be  sold, 
any  leather-cloth,  or  any  fabric  or  article 
similar  thereto,  having  affixed  thereon  a 
stamp  or  trade-mark  with  the  name  of 
"  J.  R  <k  C.  P.  Crockett  &  Co."  introduced 
thereon  in  such  manner  as,  by  colourable 
imitation  or  otherwise,  to  represent  the 
fabric  or  article  manufactured  or  sold  by 
the  respondents  as  being  the  same  fabric 
or  article  as  that  manufactured  and  sold 
by  the  appellants,  or  as  being  the  fioibric 
or  article  known  as  Crockett's  leather  cloth. 
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had  made  to  Mr.  Cookson,  the  promoter, 
who  had  also  for  some  time  acted  as  secretary 
of  the  company,  and  in  having  returned 
deposits  to  some  of  the  shareholders.  The 
liquidators  rejected  an  application  made  to 
them  by  the  appellants  (who,  however,  had 
not  offered  to  indemnify  them  against  the 
costs,)  to  take  proceedings  for  recovering 
the  sums  thus  alleged  to  be  due  to  the 
company;  and  the  appellants,  in  conse- 
quence, presented  a  petition  complaining 
of  the  conduct  of  the  directors  and  officers 
of  the  company,  and  of  the  liquidators, 
and  praying  that  the  company  might  be 
wound  up  by  the  Court,  and  that  proper 
persons  might  be  appointed  to  act  in  such 
winding  up;  or,  if  the  Court  should  be 
of  opinion  that  the  voluntary  liquidators 
should  not  be  displaced  from  acting  as 
liquidators  of  the  company,  then  that 
the  company  might  be  wound  up  under 
the  supervision  of  the  Court ;  and  that  the 
officers  of  the  company,  against  whom 
breaches  of  trust  were  charged,  might  be 
respectively  ordered  to  account  for  and 
repay  with  interest  to  the  official  liquid&- 
tprs,  if  any  such  should  be  appointed,  or 
otherwise  to  the  voluntary  liquidators,  all 
sums  of  money  belonging  to  the  company, 
improperly  received  by  or  paid  to  them. 

The  petition  came  on,  upon  the  3rd  of 
June,  before  the  Master  of  the  Rolls,  and 
was  dismissed  with  costs  by  his  Honour 
on  the  22nd.   The  petitioners  appealed. 

Mr,  Jessel  and  Mr.  Holm€9y  for  the 
appellants. — The  Court,  if  it  would  not 
make  an  order  for  winding  up  the  company 
compulsorily,  ought  to  subject  its  volun- 
tary winding-up  to  the  supervision  of  the 
Coiui;,  under  section  147.  of  the  Companies' 
Act,  1862.  If  it  should  not  feel  inclined 
to  take  either  of  those  courses,  still  it 
might,  and  ought  to,  compel  the  offending 
officers  of  the  company  to  account  under 
section  138,  which  extended  the  powers 
conferred  on  the  Court,  by  section  1 65,  in 
the  case  of  a  compulsory  winding-up,  to  a 
voluntary  winding-up.  The  petitioners  had, 
if  not  under  the  act,  no  remedy  at  all  in 
respect  of  what  had  been  a  clear  breach  of 
trust  on  the  part  of  the  directors. 

Mr,  Soutkgaie  and  Mr,  Fischer^  for  the 
three  continuing  directors,  denied  the  ap- 
plicability of  the  165th  section  to  any  case 


where  there  was  a  hand  fide  question  to  be 
tried  between  the  parties.  Chaiges  against 
directors  of  breaches  of  trust  must  be 
established  in  the  ordinary  way  : — 

Dteks  V.  Stanhope,   1  Sim.  N.S.  439 ; 
s.a  20  Law  J.  Rep.  (k.b.)  Chana  485. 

Mr,  J,  Pearson  (Mr.  BaggaUay  with 
him),  for  the  liquidators. — ^The  liquidators 
were  entitled  to  decline  to  take  any  steps 
at  their  own  risk. 

Mr,  JeBKly  in  reply. 

LoBD  Justice  Tubneb  (Nov.  17), 
after  briefly  stating  the  nature  of  the  peti- 
tion, said — ^A  great  deal  of  evidence  has 
been  adduced  in  this  petition,  both  in  sup- 
port of  and  in  opposition  to  it;  namely, 
with  reference  to  the  conduct  of  the  direc- 
tors and  the  officers,  which  is  impeached 
on  one  side  and  justified  on  the  other; 
but  I  do  not  think  it  is  necessary  to  enter 
into  the  details  of  the  evidence.  It  is  right, 
however,  to  observe  that  the  petitioners, 
although  they  have  a  substantial  interest 
in  the  company,  do  not  constitute  or  repre- 
sent the  principal  body  of  the  members 
and  contributories  of  the  company.  They 
are  a  minority  of  the  entire  body;  and  it  is 
to  be  observed  that  the  company  is  nearly 
wound  up,  and  little  or  nothing  remains 
to  be  done  beyond  dividing  among  the 
members  of  the  company  a  ^nd  which  is 
in  hand. 

There  are  three  points  raised  by  this 
appeal :  first,  whether  this  company  ought 
to  have  been  ordered  to  be  wound  up  by 
the  Court;  secondly,  whether  it  ought  to 
have  been  ordered  to  be  wound  up  under 
the  supervision  of  the  Court ;  and,  thirdly, 
whether  any,  and,  if  any,  what  order  ought 
to  have  been  made  on  that  part  of  the 
prayer  of  the  petition  which  seeks  relief 
against  the  directors  and  officers  of  the 
company] 

It  was  stated,  on  the  part  of  the  appel- 
lants, in  the  course  of  the  argument  before 
us,  that  they  did  not  desire  an  order  that 
the  company  should  be  wound  up  by  the 
Court,  if  they  could  obtain  an  order  that 
it  should  be  wound  up  under  the  super- 
vision of  the  Court;  and  the  first  point, 
therefore,  I  propose  to  consider  is,  whether 
the  appellants  are  entitled  to  such  last- 
mentioned  order. 

Now,  the  act,  no  doubt,  by  the  147th 
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section  gives  full  power  to  the  Court  to 
make  such  an  order;  but  it  seems  to  me 
to  leave  it  absolutely  and  entirely  in  the 
discretion  of  the  Court  whether  the  order 
shall  be  made  or  not    Neither  in  the  sec- 
tion referred  to,  nor  in  any  other  part  of 
the  act,  so  far  as  I  have  been  able  to  find, 
has  the  legislature  in  any  way  defined  the 
drcumstanoes  by  which  tihe  Coiirt  is  to  be 
guided  in  the  exercise  of  this  discretion.   I 
think,  therefore,  that,  in  determining  the 
question  whether  such  an  order  should  be 
made  or  not,  we  must  look  to  the  facts  on 
whidi  the    application  for  the    order  is 
grounded,  and  consider  whether  those  facts 
present  a  case  rendering  it  proper  that  the 
otder  should  be  made  with  a  view  to  put- 
ting in  force  some  of  the  provisions  of  the 
act,  which  would  be  available  if  the  order 
be  made,  but  would  not  be  available  under 
A  mere  voluntary  winding-up. 

How,  then,  does  this  case  stand  when 
looked  at  in  this  point  of  view!  The  case 
brought  forward  by  this  petition  rests  on 
the  aU^ied  breaches  of  trust  and  misconduct 
<i&  the  part  of  the  directors  and  officers. 
Bnt  these  are  matters  which  may  be 
examined  into,  and,  if  need  be,  corrected, 
^thout  any  order  for  winding  up  the  com- 
ply under  the  supervision  of  the  Court 
^I^ycan  be  reached,  if  not  under  the  165th 
^on,  at  all  events  under  the  138th  see- 
^on  of  the  act  These  charges,  therefore, 
<lo  not  seem  to  me  to  furnish  any  ground 
for  an  order  to  wind  up  under  supervision, 
^or  do  I  find  anything  in  the  circimistances 
of  this  case  which  would  render  it  necessary 
^  put  in  force  any  of  the  provisions  of  the 
^Applicable  to  a  winding-up  under  super- 
^on  which  would  not  be  available  in  case 
®f  *  voluntary  winding-up.  It  is  to  be 
observed,  too,  that  the  legislature  clearly 
intended  that  the  wishes  of  the  contribu- 
^nes  should  be  consulted,  as  appears  by 
*^on  149.  In  this  case  the  voluntary 
^ding-up  is  imder  a  special  resolution  of 
^^«  company ;  and  it  is  not  alleged  that  the 
^johty  of  the  contributories  desires  that  it 
'honld  be  put  under  supervision.'  On  the 
J^Qtrary,  the  evidence,  so  far  as  it  goes, 
^^to  the  opposite  conclusion.  I  am  of 
^"^ian,  therefore,  that  this  petition,  so  &r 
^  U  seeks  to  have  the  company  wound  up 
^^  the  supervision  of  the  Court,  was 
Properly  dismissed. 


I  think  also  that  it  was  properly  dis- 
missed, so  far  as  it  seeks  to  have  the 
company  wound  up  by  order  of  the  Court 
I  very  much  doubt  whether  it  is  within  the 
jurisdiction  of  the  Court  to  make  such  an 
order  upon  the  petition  of  contributories. 
The  145th  section  seems  to  give  the  right 
to  such  an  order  to  creditors  only,  and,  as 
it  seems  to  me,  not  without  reason,  for  the 
contributories  must  be  bound  by  the  reso- 
lution to  wind  up  voluntarily;  and  it  would 
be  strange  that  any  of  them  should  after- 
wards be  aUowed  to  destroy  that  resolution 
by  obtaining  such  an  order. 

There  remains,  then,  the  question, 
whether  an  order  ought  to  have  been  made 
on  that  part  of  the  prayer  of  the  petition 
which  seeks  relief  against  the  directors  and 
officers.  This  question  must  depend  upon 
the  165th  and  138th  sections.  Looking  at 
it  with  reference  to  the  165th  section,  I 
am  not  altogether  satisfied  that  that  section 
was  intended  at  all  to  apply  to  the  case  of 
a  voluntary  winding-up,  and  that  the  view 
of  the  Master  of  the  Rolls,  who  seems  to 
have  thought  that  it  did  not  apply  to  such 
cases,  may  not  be  correct.  But  I  think  the 
question  open  to  very  considerable  doubt ; 
and  it  does  not  seem  to  me  to  be  necessary 
for  us  to  give  any  opinion  upon  it;  for, 
looking  both  to  ite  words  of  the  section 
being  permissive  and  not  imperative,  and  to 
the  variety  of  cases  in  which  the  Court 
might  be  called  upon  to  apply  the  section, 
I  am  satisfied  the  Court  was  intended  to 
have,  and  has,  a  discretion,  whether  the  re- 
medy given  by  the  section  should  be  put  in 
force  or  not  So,  if  the  case  be  looked 
at  with  reference  to  the  138th  section,  it 
is  clear  that  a  discretion  is  given  to  the 
Court 

This  part  of  the  case,  therefore,  resolves 
itself  into  this  question,  what  the  Court 
ought  to  do  in  the  exercise  of  this  dis- 
cretion 1  Upon  the  facts  of  the  case,  as 
they  stand  upon  the  evidence  before  us,  I 
am  satisfied  that  no  order  can  properly  be 
made  on  this  part  of  the  prayer  of  the  peti- 
tion without  further  inquiry  and  investiga- 
tion. I  think  that  the  evidence  would  not 
justify  any  immediate  order  against  the 
parties  whose  conduct  is  impeached  by  the 
petition;  but  I  am  not  prepared  to  say 
that  there  are  not  questions  to  be  tried 
with  these  parties,  if  the  appellants  desire 
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to  tiy  them.  Ou^t  we,  then,  to  exercise 
the  smninaiy  jmiBdictioii  which  the  statute 
gives  by  sending  this  case  into  chambers, 
with  a  view  to  the  investigation  of  these 
questions  f  I  am  not  disposed  to  do  sa 
I  agree  with  the  Master  of  the  Rolls  that 
these  questions  will  be  much  better  tried 
by  bill  than  by  inquiries  under  the  sum- 
mary jurisdiction.  Experience  has  satisfied 
me  that  inquiries  upon  such  questions  as 
these  are  attended  with  enormous  expense, 
and  that  there  is  much  greater  difficidty  in 
arriving  at  a  satis£ictory  decision  under 
such  proceedings  than  when  the  questions 
are  diistinctly  raised  in  a  suit  between  the 
parties. 

My  opinion,  therefore,  is,  that,  if  the 
appellants  intend  to  try  these  questions, 
they  should  proceed  by  bUl ;  but  I  think 
that  we  ought,  so  far  as  we  can,  to  remove 
any  possible  difficulty  there  may  be  in  the 
way  of  their  taking  that  course,  and  that 
leave  ou^t,  therefore,  to  be  given  to  them 
to  use  the  names  of  the  liquidators.  I  am 
of  opinion,  however,  that  if  the  appellants 
desire  to  use  the  names  of  the  liquidators, 
they  must  indemnify  them  against  the 
consequences;  for  I  do  not  think  that 
the  appellants,  who  are  a  minority  of  the 
contributories,  ought  to  be  permitted  to  try 
these  questions  at  the  expense  of  the  estate, 
or  that  the  distribution  of  the  funds  ought 
to  be  suspended  with  a  view  to  these  ques- 
tions being  tried,  which  would  be  the 
consequence  of  an  unrestricted  order  for 
liberty  to  sue  in  the  names  of  the  liqui- 
dators. 

If^  therefore,  the  appellants  desire  it,  I 
think  there  may  be  an  order  upon  this 
appeal  to  dischaige  the  order  at  the  Rolls, 
and  for  the  appellants  to  be  at  liberty  to 
file  a  bill  in  die  names  of  the  liquidators 
(1)  as  to  the  matters  mentioned  in  the  peti- 
tion. But  this  will  make  no  diflference  as 
to  the  costs  of  the  appeal;  for,  if  I  rightly 
understand  the  judgment  of  the  Master  of 
the  Rolls,  he  was  willing  to  have  made 
such  an  order  had  the  appellants  desired  it. 
The  appellants,  therefore,  must,  in  any 
event,  pay  the  costs  of  the  appeal    If  the 

(1)  It  WW  finally  amuigod  that  tho  appelbmta' 
bai,  if  filed,  ought  to  be  in  the  name  of  the 
cximpany ;  the  appellanta  to  indemnify  the  company 
againat  the  ooata  of  such  luit. 


appellants  do  not  desire  to  take  the  liberty 
to  sue  in  the  names  of  the  liquidators,  upon 
the  terms  of  indenmifyingthem,  the  i^peal 
must  be  dismisRed  wiUi  costs. 

LoKD  Justice  Kkight  Brucb. — I 
think  it  would  be  better  that  this  petition 
should  not  be  wholly  dismissed. 

As  to  the  point  with  r^^ardtothe  statute, 
I  have  felt  some  doubt  and  difficulty,  but 
not  sufficient  to  induce  me  to  prevent  the 
order  being  made  in  the  way  my  learned 
Brother  proposes*  I  think  I  may  say  that 
I  agree  in  it 


Stuart,  V.C. 
Nov.  8. 


DULY  V.  KALDSR. 


Vendor  and  Purchaser — Contract  far 
Sale  by  Mortgagor — Death  of  Mortgagor 
before  CompUtion — Conveyance — Parties. 

The  vendor  of  real  estate^  which  wu  sub- 
ject to  a  mortgage  in  fee,  died  before  eomr 
pletion  of  the  contract  for  sale  intestate  as 
to  his  real  estate: — Held,  that  his  heir-at-iaw 
was  a  necessary  party  to  the  conveyance^  in 
addition  to  his  executor  and  the  nwrtgagee. 

On  the  30th  of  April,  1863,  the  defen- 
dants, Nalder  and  CoUyer,  purchased  at  a 
sale  by  public  auction  for  870/L  certain  real 
estate,  which  was  subject  to  a  mortgage  in 
fee  for  securing  the  repayment  of  400^ 
and  interest. 

Before  the  purchase  was  completed, 
Thomas  Graves,  the  vendor  and  mortgagor, 
died,  intestate  as  to  his  real  estate,  but 
having  appointed  the  plaintiff  Duly  his 
executor,  and  leaving  two  granddaughters 
his  co-heiresses-at-law. 

The  plaintifl^  after  the  death  of  Graves, 
required  the  purchasers  to  complete,  and 
offered  to  procure  a  conveyance  of  the  legal 
estate  from  the  mortgagees,  who  were  to  be 
paid  off  out  of  the  purchase-money,  and 
would  give  a  receipt  for  their  mortgage 
money.  The  purchasers,  however,  refused 
to  complete  without  the  concurrence  of  the 
vendor's  co-heiresses-at-law. 

This  bill  was  therefore  filed  against  the 
purchasers,  and  the  co-heiresses,  praying 
for  specific  performance,  the  plaintiff  offer- 
ing to  procure  a  proper  conveyance  from 
the  mortgagees,  and  that  if  necessary  it 
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might  be  declared  that  the  contract  was 
Talid  and  binding  against  the  co-heiresses. 

The  purchasers  by  their  answer  submit- 
ted whether  there  was  a  binding  contract 
by  reason  of  the  auctioneer  not  having 
sigDed  his  name  at  the  foot  of  the  con- 
tract. 

One  of  the  co-heiresses  was  an  inflEuit 
when  the  bill  was  filed,  but  she  had  now 
attained  the  age  of  twenty-one  years. 

Mr,  Malins  and  Mr,  W.  W.  Cooper,  for 
the  plaintiff,  contended  that  the  co-heiresses- 
atrlaw  were  not  necessary  parties  to  the 
conYeyance,  inasmuch  as  they  had  no  estate 
or  interest  to  convey,  the  le^  estate  being 
in  the  mortgagees,  and  the  interest  in  the 
equity  of  redemption  having  already  passed 
to  the  purchasers  by  the  contract. 

They  referred  to 

In  re  Williams's  Estate,  5  De  Gex,  G. 
&  Sm.  515;  s.  c.  21  Law  J.  Bep. 
(n.s.)  Chanc.  437. 

Mr,  Femher,  for  the  co-heiresse&^t-law 
of  the  vendor,  contended  that  they  were 
not  bound  to  join  in  the  conveyance. 

Mr,  Nalder,  for  the  purchasers,  was  only 
called  upon  as  to  the  costs  occasioned  by 
their  objection  to  the  contract. 

Stuart,  V.C.— I  think  the  plaintiff 
^^Qg  in  his  contention  that  the  co*heiresses- 
^Uw  of  the  mortgagor  are  not  necessary 
pwties  to  the  conveyance :  I  am  clearly  of 
opioioQ  that  they  are.  The  contest  ap- 
P®^  to  me  to  have  been  raised  under  some 
S^t  mistake.  Declare  that  the  contract 
^  a  valid  and  binding  contract ;  decree 
specific  performance,  and  declare  that  the 
plaintiff  is  bound  to  procure  the  concur- 
fence  of  the  co-heiresses-at-law  of  the  vendor 
^  the  conveyance;  the  plaintiff  to  pay  the 
ooets  of  all  parties,  except  those  occasioned 
"7  the  purchasers'  objection  to  the  con- 
^^^  and  these  must  be  paid  by  the  pur- 
--     1(2). 


^^2)  JVote.— See  Viscount  Downe  v^MorriB,  8 
fJi^394.  404;  8.c.  18  Law  J.  Rep.  (h.s.)  Chanc. 
^^' :  Hoddel  V.  Pagfa,  83  Bea?.  489;  and  note  the 


doobt 


by  the  Matter  of  the  Rolls  as  to 


^  *aeok  of  the  contract  converting  the  land  into 
^^>in  rendering  the  concurrence  of  the  heir 
l^^^^^^nsry.  But  in  the  above  case,  as  well  as  in 
nodd^  ».  Pugh,  the  contract  appears  to  have 
ted. 


[IN  THE  HOUSE  OF  LORDS.] 
1865.  \  THE    LEATHER    CLOTH   COH- 

March  31;  (    pany     (limited)   v.    the 
April  3,  4;  r  amebioak  leather  cloth 
May  12.     )    company  (limited). 

Trade-Mark  — Property  in —  Colourable 
Imitation  of — Misrepresentation  in — Assign- 
ability  of — Injunction, 

Misrepresentations  in  a  trade -markj 
amounting  to  a  fraud  upon  the  public,  will 
disefUitle  the  person  making  such  misrepre- 
sentations to  protection  in  a  Court  of  equity 
against  a  rival 'trader;  and,  as  a  general 
rule,  a  mis-statement  of  any  material  fact 
calculated  to  impose  upon  the  public  unll  be 
sufficient  for  the  purpose:  e.  g.,  a  trade-mark 
representing  an  article  as  protected  by  a 
patent,  when  in  fact  it  is  not  so  protected,  or 
a  trade-mark  falsely  representing  an  article 
as  the  production  of  an  artist  of  special 
skill,  or  of  a  place  of  special  adaptation. 

Though  a  man  mjay  assign  his  business  and 
the  use  of  his  firm  and  of  his  trade-Tnark  as 
belonging  thereto,  that  proceeds  upon  the 
ground  that  the  use  of  the  name  of  the  firm 
is  not  understood  in  trade  to  signify  that 
certain  individuals,  and  no  others,  are 
engaged  in  the  concern. 

Though  a  man  may  Have  a  property  in  a 
trade-mark  in  the  sense  of  having  a  right  to 
exclude  any  other  trader  from  the  use  of  it 
in  selling  the  same  deseHption  of  goods,  it 
does  not  follow  that  he  can  in  all  cases  give 
another  person  a  right  to  use  it  or  to  use  his 
name,  because  he  cannot  give  to  than  the 
right  to  practise  a  fraud  upon  the  public. 

What  amounts  to  colourable  imitation. 

The  distinction  in  the  case  of  Edelsten  v, 
Yick  commented  on. 

This  was  an  appeal  from  a  decree  of  the 
Lord  Chancellor  (1),  reversing  a  decree 
made  by  Vice  Chancellor  Wood  (2) ;  and 
the  principal  questions  upon  the  appeal 
were,  first,  whether  the  appellants  were  en- 
titled to  be  protected  in  the  use  of  a  parti- 
cular stamp  or  trade-mark ;  and  if  they  were, 
then,  secondly,  whether  the  respondents,  by 
using  another  stamp  or  trade-mark,  had  in- 
fiinged  the  appellants'  rights. 

The  appellants  and  the  respondents  were 

(1)  88  Law  J.  Rep.  (n.s.)  Chanc.  199. 
<2)  1  Hem.  &  M.  271 ;  ».  c.  32  Law  J.  Rep.  <ir.8.) 
Ghana  721. 
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mtenttbtu,  Uges  rubventunt  There  might, 
however,  be  some  force  in  the  observation 
if  the  upper  half  was  the  same  as,  or  even  if 
it  closely  resembled,  the  upper  half  of  the 
plaintiffs*  device.  But  this  is  not  so.  The 
name  of  the  company  is  different.  The  word 
"Crockett"  is  prominently  exhibited  twice 
in  the  plaintiffs'  upper  half — not  once  in 
the  defendants*.  No  one  taking  the  trouble 
to  read  the  two  can  say  that  be  would  be 
deceived. 

The  gist  of  the  complaint  in  all  these 
cases  is,  that  the  defendants  by  placing  the 
plaintiffs' trade-mark  on  goods  manufiactured 
by  the  defendants,  have  induced  persons  to 
purchase  them,  relying  on  the  trade-mark 
as  proving  them  to  be  of  the  plaintiffs' 
manufacture.  This  necessarily  supposes 
some  familiarity  with  the  trade-mark.  But 
to  any  one  at  sJl  acquainted  with  the  plain- 
tiffs' trade-mark  in  this  case,  I  can  hardly 
think  that,  even  on  the  most  cursbry  glance, 
there  could  be  any  deception. 

Each  of  the  trade-marks,  it  is  true,  as 
well  that  of  the  plaintiffs  as  that  of  the 
defendants,  contains  within  its  periphery  an 
eagle,  or  that  which  we  suppose  was  meant 
to  represent  an  eagle,  but  not  at  all  resem- 
bling each  other.  The  rest  of  the  device,  if 
it  is  to  be  called  device,  consists  merely  of 
words  intended  to  indicate  the  nature  or 
quality  of  the  article,  the  place  of  its  manu- 
facture, and  the  names  of  the  manufacturers. 
No  one  reading  the  two  could  fail  to  see 
that  they  differ  in  all  these  particulars.  The 
letters  are  all  printed  in  very  large  type, 
and  the  diameter  of  the  circle  which  con- 
tains them  is  above  six  inches,  so  that  there 
can  be  no  difficulty  in  deciphering  what  is 
stamped. 

I  mention  this  because,  if,  instead  of  oc- 
cupying the  large  space,  the  whole  had  been 
engraved  on  a  stamp  of  the  size  of  sixpence 
or  a  shilling,  so  as  not  to  be  capable  of 
being  read  without  a  magnifying-glass,  or 
even  without  close  examination,  the  case 
might  have  been  different  A  person  pui^ 
chasing  leather  cloth  so  stamped  might 
perhaps  fidrly  say,  I  did  not  attempt  to 
decipher  what  was  stamped  on  the  article 
which  1  bought :  I  saw  it  had  on  it  what 
appeared  to  be  and  what  I  could  not  dis- 
cover not  to  be  the  plaintiffs'  stamp,  and 
I  therefore  took  it  for  granted  it  was  the 
produce  of  their  manufieurtory.  But  this  can- 


not apply  to  a  case  like  that  now  before  us, 
where  that  which  is  called  a  trade-mark  is 
in  truth  an  announcement  of  the  names  of 
the  manufacturers,  the  styl^  of  the  firm, 
and  the  place  of  the  manufacture,  in  large 
letters,  not  only  capable  of  being  easily 
read,  but  intended  to  be  read  by  all  to  whom 
the  goods  are  exposed  for  sale. 

T^e  object  of  the  plaintiffs  in  the  use  of 
their  device  was  to  announce  (I  do  not  say 
unfairly  or  dishonestly  to  announce)  to  pur- 
chasers, that  they  were  buying  goods  manu- 
fectured  at  what  was  the  original  Inter- 
national Leather  Cloth  Company,  at  West 
Ham,  carried  on  by  the  ^Messrs.  Crockett 
I  do  not  think  that  a  firm  using  such  a 
device  by  way  of  trade-mark  can  say  Hiat 
a  rival  manufacturer  is  guilty  of  an  infringe- 
ment when  he  has  adopted  a  device  differing 
in  shape,  and  announcing  in  letters  equally 
large  and  legible,  the  name  of  a  different 
firm  manufiActuring  goods  at  a  different 
placa 

On  this  short  ground  I  think  that  the 
appeal  ought  to  be  dismissed  with  costs. 

LoBB  KiNOSDOWN. — My  Lords,  there  are 
two  questions  to  be  decided  in  ibis  case. 
First,  Whether  the  plaintiffb,  the  present 
appellants,  have  proved  their  allegation 
that  their  right  to  the  exclusive  use  of  what 
is  called  their  trade-mark  has  been  violated 
by  the  defendants.  Secondly,  If  that  fact  be 
established,  whether  there  are  snch  misre- 
presentations made  by  the  plaintiffs  in  their 
trade-mark  as  to  disentitle  them  to  protec- 
tion in  a  Court  of  equity. 

The  rules  of  law  applicable  to  both  ques- 
tions are  sufficiently  clear  and  simple,  though 
some  difference  of  opinion  seems  to  prevail 
as  to  the  precise  principles  on  whidi  they 
rest;  and  great  difficulty  is  often  found  in 
applying  (in  this  as  in  otlier  matters)  known 
rules  to  the  facts  of  particular  cases.  The 
fundamental  rule  is,  that  one  man  has  no 
right  to  put  off  his  goods  for  sale  as  the 
goods  of  a  rival  trader,  and  he  cannot, 
therefore  (in  the  language  of  Lord  Lang- 
dale,  in  the  case  of  Ffrry  v.  Truefii, 
"  be  allowed  to  use  names,  maiks,  letters, 
or  other  indicia,  by  which  he  may  induce 
purchasers  to  believe  that  the  goods  which 
he  is  selling  are  the  manu^ture  of  another 
person."  A  man  may  mark  his  own  mann- 
lacture,  either  by  his  name,  or  by  using  for 
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the  purpose  any  gymbol  or  emblem,  however 
mimeaning  in  itself;  and  if  such  symbol  or 
emblem  comes  by  use  to  be  recognized  in 
trade  as  the  mark  of  the  goods  of  a  parti- 
cular person,  no  other  trader  has  a  right  to 
stamp  it  upon  his  goods  of  a  similar 
description.  This  is  what,  I  apprehend,  is 
usaally  meant  by  a  trade-mark,  just  as  the 
broad  arrow  has  been  adopted  to  mark 
Government  stores:  a  mark  having  no 
meaning  in  itself  but  adopted  by  and 
appropriated  to  the  Gfovemment 

The  plaintiffs'  trade-mark,  or  what  they 
call  such,  is  of  a  different  description,  and, 
mider  the  second  question  for  consideration, 
the  difference  may  be  material,  but  for  the 
first  question  it  does  not  seem  to  me  to  be 
80.  In  dealing  with  this  point,  it  may  be 
useful  to  consider,  first,  what  representa- 
tions tile  defendants  had  a  right  to  make ; 
and  next,  what  representations  they  actually 
have  made.  The  leather  cloth  of  which 
the  manufacture  was  first  invented  6r  intro- 
duced into  this  country  by  the  Crocketts 
was  not  the  subject  of  any  patent.  The 
defendants  had  a  right  to  manufacture  the 
same  article,  and  to  represent  it  as  the  same 
with  the  article  manufactured  by  Crocketts. 
And  if  the  article  had  acquired  in  the 
market  the  nameof  Crockett's  Leather  Cloth, 
not  as  expressing  the  maker  of  the  parti- 
cular specimen,  but  as  describing  the  nature 
of  the  article,  by  whomsoever  made,  they 
had  a  right  in  that  sense  to  manufacture 
Crockett's  leather  cloth,  and  to  sell  it  by 
that  name. 

On  the  other  hand,  they  had  no  right, 
directly  or  indirectly,  to  represent  that  the 
article  which  they  sold  was  manufactured 
by  Crocketts  or  by  any  person  to  whom 
Crocketts  had  assigned  their  business  or 
their  rights.  They  had  no  right  to  do  this^ 
either  by  positive  statement,  or  by  adopting 
the  trade-mark  of  Crocketts  A  Co.,  or  of 
the  plaintiff's,  to  whom  Crocketts  had  as- 
signed it,  or  by  using  a  trade-mark  so  nearly 
resembling  that  of  the  plaintiffs  as  to  be 
calcukted  to  mislead  incautious  purchasers. 
I^tte  being,  as  I  conceive,  the  rights  of 
the  defendants,  and  the  limits  of  those 
nghta,  what  is  it  that  they  have  actually 
done,  and  in  what  respect  have  they  in- 
^ed  the  rights  of  the  plaintiffs  ?  That 
Spends  upon  Uie  question  how  far  the  de- 
^x^dants*  tamde-mark  bears  such  a  resem- 


blance to  that  of  the  plaintiffs  as  to  be 
calcidated  to  deceive  incautious  purchasers. 
If  we  compare  the  statements  of  the  two 
trade-marks,  there  is  no  statement  in  the 
one  which  can  be  considered  as  identical 
with,  or,  indeed,  as  resembling  the  other, 
except  this,  that  both  profess  to  sell  leather 
cloth,  a  profession  which  both  have  a  right 
to  make. 

The  defendants  describe  their  article  as 
'^  leather  cloth  manufactured  by  their  ma- 
nager, late  with  J.  R.  k  C.  P.  Crockett 
and  Co.,"  clearly  shewing  that  they  do  not 
pretend  that  their  cloth  is  manufiEictured 
by  that  firm,  or  by  any  persons  who  have 
succeeded  in  business  to  that  firm.  The 
plaintiffs,  on  the  other  hand,  describe  their 
article  as  "  Crocketts  <fe  Co.'s  tanned  leather 
cloth,  patented  Jan.  24,  '56,  J.  R.  «fe  C.  P. 
Crockett  manufacturers."  Neither  in  the 
description  of  the  article  to  be  sold  nor  of 
the  makers  is  there  anything  to  be  found 
which  could  induce  any  person  of  common 
sense  to  suppose  that  in  buying  the  defen- 
dants' goods  he  was  buying  what  had  been 
manufactured  by  the  plaintiffs. 

But  it  is  said  that  in  the  form  of  the  stamp, 
the  adoption  of  the  American  eagle  as  an 
emblem  and  the  collocation  of  the  words 
J.  R  <fe  C.  P.  Crockett  <&  Co.  there  is  an 
obvious  imitation  of  the  plaintiffs'  mark 
likely  to  lead  to  a  mists^e  of  the  de- 
fendant!^ goods  for  the  goods  of  the 
plaintiffs. 

On  comparing  the  two  stamps,  there  does 
not  appear  to  me  to  be  any  such  general 
resemblance  as  is  relied  on,  nor  do  I  think 
that  there  was  in  truth  any  intention  to 
produce  such  result,  though  the  intention 
is  immaterial  if  the  result  be  produced. 

I  think  that  the  object  of  the  defendants 
was  of  another  kind ;  that  their  object  was 
not  to  represent  their  company  as  the  plain- 
tiffs' company,  or  their  goods  as  the  plain- 
tiffs' goods,  or  to  produce  any  conftision 
between  the  two,  but  to  represent  themselves 
as  a  rival  company  manufacturing  and  sell- 
ing the  same  article  with  the  plaintiffs, 
viz.,  the  leather  cloth  invented,  or  supposed 
to  have  been  invented,  by  Crocketts  in 
America,  and  which  they  desire  to  recom- 
mend to  customers  by  holding  out  that  it 
is  manufactured,  not  by  Crocketts,  but  by 
persons  who,  having  been  in  the  employment 
of  Crocketts,  may   be   supposed  to  have 
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acquired  complete  knowledge  of  their 
process. 

Now  these  representations  are  no  in- 
fringement of  the  plaintiffs'  rights,  and  the 
purpose  which  I  have  supposed  accounts 
for  the  similarity,  as  far  as  there  can  be 
said  to  be  any  similarity  between  the  trade- 
marks of  the  two  companies.  The  defen- 
dants wish  to  represent  that  their  business 
consists  in  mani:diacturing  and  selling,  not 
merely  leather  cloth,  but  the  particular 
leather  cloth  invented  in  America  by 
Crocketts,  and  they  therefore  take  the 
name  of  the  American  Leather  Cloth  Com- 
pany. For  the  same  reason,  they  adopt  the 
American  eagle  as  a  badge;  but  their 
figure  has  not  the  smallest  resemblance  to 
the  same  emblem  on  the  plaintiffs'  repre- 
sentation. For  the  same  reason  they  refer 
in  prominent  characters  to  J.  R.  &  C.  P. 
Crockett  k  Co.  for  the  purpose  of  shewing 
that  they  manufacture  the  same  article 
which  Crocketts  manufactured,  and  have 
the  means  of  using  the  same  processes 
which  Crocketts  used,  by  the  employment 
of  a  person  who  has  been  in  the  service  of 
those  gentlemen. 

If  this  statement  be  true,  the  defendants 
are  justified  in  making  it ;  but  if  it  be  un- 
true, however  reprehensible  the  statement 
may  be,  it  does  not  constitute  a  colour- 
able imitation  of  the  plaintiffs'  trade- 
mark, or  amount  to  an  infringement  of 
their  rights. 

I  think,  therefore,  that  the  plaintiffs  have 
failed  in  proving  the  teict  which  forms  the 
foundation  of  their  case,  and  in  establishing 
any  ground  for  the  interference  of  the  Court, 
and  that  for  this  reason,  if  for  no  other, 
the  appeal  must  be  dismissed.  But  it  may 
be  proper  to  make  some  observations  on 
the  second  poiivt,  which  is  one  of  great  im- 
portance. 

Nobody  doubts  that  a  trader  may  be 
guilty  of  such  misrepresentations  with 
respect  to  his  goods  as  to  amount  to  a 
fraud  upon  the  public,  and  to  disentitle 
him,  on  that  ground,  against  a  rival  trader, 
to  the  relief  in  a  Court  of  equity  which  he 
might  otherwise  claim.  What  would  con- 
stitute a  misrepresentation  of  this  descrip- 
tion may,  in  particular  cases,  be  a  reasonable 
subject  of  doubt,  and  it  was,  in  the  present 
case,  the  ground  of  the  difference  between 
the  two  judgments  under  consideration. 


The  general  rule  seems  to  be  that  the 
mis-statement  of  any  material  fact  calcu- 
lated to  deceive  the  public,  will  be  sufficient 
for  the  purpose.  This  was  the  foundation 
of  the  judgment  in  Perry  v.  Truejit  and 
in  The  case  of  Haufqua's  Mixture  (Pidding 
V.  How)  (3),  and  several  other  cases,  as  well 
as  of  the  Lord  Chancellor's  judgment  in 
the  case  before  us. 

It  was  said  that  if  this  principle  be 
pressed  to  its  fullest  extent,  it  will  prevent 
the  use  of  the  name  of  a  firm  by  any  but 
the  original  partners,  and  will,  of  course, 
prevent,  on  a  transfer  of  the  business,  the 
right  to  use  the  name  by  any  other  persons. 
But  the  answer  to  this  is,  that  by  usage  of 
trade  the  name  of  a  firm  is  understood  not 
to  be  confined  to  those  who  first  adopted  it, 
but  to  extend  to  and  include  persons  who 
had  afterwards  been  introduced  as  partners, 
or  persons  ^to  whom  the  original  partners 
have  transferred  their  business.  The  name 
of  the  firm  continues  to  be  used  in  many 
cases  long  after  all  the  original  traders  have 
died,  or  ceased  to  have  any  interest  in  the 
concern,  as  in  the  great  banking-houses  of 
Child  and  Coutts,  and  many  other  mercantile 
houses. 

If  a  manufacturing  house  uses  the  name 
of  the  firm,  and  stamps  the  name  of  its  firm 
upon  its  goods,  though  the  name  of  the 
firm  no  longer  represents  the  same  persons 
as  at  first,  it  is  no  fraud  upon  the 
public,  for  the  reasons  I  have  already 
alluded  to. 

For  the  same  reason,  the  use  of  the  old 
trade-mark  of  the  firm  by  the  new  partners 
or  their  successors  (if  the  term  "trade-mark" 
be  understood  in  what  I  have  already  said 
is  its  proper  sense)  is  no  firaud  upon  the 
public:  it  is  only  a  statement  that  the 
goods  are  the  goods  of  the  firm  whose  trade- 
mark they  bear. 

But  trade-marks,  or  what  are  called  such, 
may  go  much  further  than  this,  and  con- 
tain, as  those  in  the  present  case  do,  state- 
ments materially  affecting  the  value  of  the 
goods  to  which  they  are  affixed.  In  such 
cases  they  must  be  judged  of  like  state- 
ments made  in  separate  labels  or  advertise- 
ments. The  question  will  be  —  are  such 
statements  true  1  and  if  not,  are  they  mis- 
statements of  material  facts,  and  calculated 
to  impose  upon  the  public  1 

If  a  trade-mark  represents  an  article  as 
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protected  by  a  patent,  when  in  fact  it  is 
not  so  protected,  it  seems  to  me  that  such 
a  statement  pritnd  facie  amounts  to  a  mis- 
representation of  an  important  fact,  which 
I  would  disentitle  the  owner  of  the  trade- 
mark to  relief  in  a  Court  of  equity,  against 
any  one  who  pirated  it. 

In  Flavel  v.  HaiTiaon  Vice  Chancellor 
Wood  intimated  his  opinion  that  this 
would  be  so  when  there  never  had  been  any 
patent  at  alL  But  in  the  subsequent  case 
of  Edelsten  v.  Vtck  he  seems  to  doubt 
whether  the  rule  would  be  the  same  if 
there  had  originally  been  a  patent,  and  the 
statement  in  the  trade-mark,  being  true 
when  first  introduced,  had  been  continued 
after  it  had  ceased  to  be  true.  I  confess 
that  I  should  have  great  difficulty  in  assent- 
ing to  that  distinction.  K  the  word  "  pa- 
tent" be  not  so  used  as  to  indicate  the 
existing  protection  of  a  patent,  but  merely 
as  part  of  the  designation  of  an  article 
known  in  the  market  by  that  term  (and 
this  I  collect  to  have  been  the  main  ground 
of  his  Honour^s  decision),  then  1  quite 
agree  in  his  view.  In  such  case  nobody  is 
meant  to  be  deceived,  or  is  deceived.  A 
patent  may  have  expired  fifty  years  ago, 
and  yet  the  name  of  "patent''  may  have 
hecome  attached  to  the  article,  and  be  used 
in  the  trade  as  designating  it.  But  if  the 
trade-mark  represents  the  article  as  pro- 
tected by  patent,  when  in  fact  it  is  not  so 
protected,  I  cannot  think  that  it  can  make 
any  difference  whether  the  protection  never 
existed  or  has  ceased  to  exist 

If  in  this  case,  the  true  effect  of  the 
plaintiffs'  trade-mark  or  label  be  to  repre- 
sent that  the  article  stamped  with  it  is  pro- 
tected by  a  patent,  whether  it  be  under- 
stood to  mean  tanned  leather  cloth,  or 
leather  cloth  of  any  other  description, 
then  I  think  it  is  a  misrepresentation  of 
a  material  fact,  calculated  to  mislead  the 
pnhlic,  and  sufficient  to  debar  the  plaintiffs 
from  relief  against  piracy  in  a  Court  of 
©qnity.  And  I  agree  with  the  Lord  Chan- 
cellor in  thinking  that  this  is  a  true  mean- 
ing of  the  statement. 

With  respect  to  the  use  of  the  words 
"J.  R.  k  C.  P.  Crockett,  manufacturers," 
*^c  question  is  involved  in  more  difficulty. 
'Oiongh  a  man  may  assign  his  business,  and 
"^  Tise  of  his  firm,  and  of  his  trade-mark 
■a  helonfping  to  it,  that  proceeds,  in  my 


opinion,  upon  the  ground  which  I  have 
stated,  that  the  use  of  the  name  of  the 
firm  is  not  understood  in  trade  to  signify 
that  certain  individuals,  and  no  others,  are 
engaged  in  the  concern.  Though  a  man 
may  have  a  property  in  a  trade-mark  in 
the  sense  of  having  a  right  to  exclude  any 
other  trader  from  the  use  of  it  in  selling 
the  same  description  of  goods,  it  does  not 
follow  that  he  can  in  all  cases  give  another 
person  a  right  to  use  it,  or  to  use  his  name. 
If  an  artist  or  an  artisan  has  acquired  by 
his  personal  skill  and  ability  a  reputation 
which  gives  to  his  works  in  the  market  a 
higher  value  than  those  of  other  artists  or 
artisans,  he  cannot  give  to  any  other  person 
the  right  to  affix  his  name  or  mark  to  their 
goods,  because  he  cannot  give  to  them 
the  right  to  practise  a  fraud  upon  the 
public. 

The  reference  to  the  Crocketts,  in  the 
words  to  which  I  have  adverted,  is  obvi- 
ously not  used  as  representing  the  name  of 
the  plaintiffs'  firm,  for  that  is  stated  in  the 
circle  of  the  trade-mark.  Can  it  be  under- 
stood as  meaning  only  that  the  plaintiffs 
have  succeeded  to,  and  are  entitled  to  use 
the  name  of  that  firm?  I  think  that  it 
cannot,  and  that  it  must  be  understood  to 
mean  that  those  individuals  personally  are 
concerned  in  the  manufacture  of  the  goods 
so  stamped.  This  is  a  circumstance  calcu- 
lated, if  true,  to  give  an  increased  value  to 
the  goods,  and,  being  untrue,  it  seems  to 
me  to  amount  to  an  imposition  on  the 
public 

On  the  whole,  I  agree  with  n^  noble 
Mend  in  thinking  that  the  appeal  must  be 
dismissed  with  costs. 

The  Lord  CHAycELLOB.  —  My  Lords, 
although  I  might  be  well  satisfied,  and  per- 
haps it  might  be  the  better  course  to  live 
left  the  decision  of  this  appeal  upon  the 
opinions  of  my  two  noble  and  learned 
friends  and  the  judgment  which  I  gave  in 
the  Court  below,  yet  I  feel  it  to  be  my 
bounden  duty  to  say  that,  having  attended 
with  great  care  to  the  arguments  of  the 
appellants'  counsel,  distinguished  as  they 
were  by  great  learning  and  ability,  and 
having  also  carefully  attended  to  the  judg- 
ments which  have  been  delivered  by  my 
noble  and  learned  friends,  the  effect  upon 
my  mind  has  been  this  :  that  I  am  satisfied 
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that  I  asaigned  for  mj  decision  in  the  Court 
below  a  groond  narrower  than  I  might 
have  taken  as  the  basis  of  that  judgment. 
There  were  circumstances  which  induced 
me  to  think  that  it  was  necessary  to  con- 
sider the  case  from  the  particular  point  of 
view  which  I  adopted,  and  having  found 
that  that  ground  was  sufficient  for  the 
judgment  which  I  gave,  I  did  not  enter 
into  the  consideration  of  the  wider  view 
of  the  subject,  which  has  been  so  forcibly 
urged  by  my  noble  and  learned  frieud& 
But,  in  trutih,  my  Lords,  not  only  do  I 
concur  with  them,  but  I  am  satisfied  that 
I  ought  to  have  regarded  this  affix  to  the 
plaintiffs'  goods,  which  is  here  denominated 
a  "trade -mark,"  as  something  which, 
according  to  the  anterior  usage  and  ap- 
plication of  the  words  "tnide  mark," 
by  no  means  resembles  or  comes  within 
the  description  of  anything  that  has 
hitherto  been  properly  designated  by  that 
name. 

What  is  here  called  by  the  appellants 
a  "trade-mark"  is,  in  reality,  an  adver- 
tisement of  the  character  and  quality  of 
their  goods ;  and  dropping  for  a  moment 
all  reference  to  the  incorrect  and  untrue 
statements  contained  in  that  advertisement, 
I  will  take  only  what  is  called  the  "  trade- 
mark" of  the  pLuntiffs,  and  the  rival  or 
antagonistic  trade-mark  of  the  defendants, 
and  compare  them  together,  taking  them 
as  if  they  were  simply — ^what  in  reality 
they  are — two  advertisements,  each  affixed, 
by  way  of  label,  to  the  articles  manufEictured 
by  the  parties  respectively.  Now,  com- 
paring them  merely  as  advertisements,  and 
taking  them  in  that  character  alone,  we 
shall  at  once  find  that  there  are  a  variety 
of  statements  contained  in  the  advertise- 
ment of  the  appellants  which  are  not 
to  be  found  in  any  form,  direct  or  in- 
direct, in  the  advertisement  of  the  re- 
spondents. 

The  advertisement  is  the  sole,  foun- 
dation of  the  plaintiffs'  case,  and  their 
allegations  must  be  reduced  in  substance 
to  this — that  having  advertised  and  de- 
scribed their  goods  in  a  particular  manner, 
the  defendants  have  borrowed  their  adver- 
tisements and  described  their  goods  in  sub- 
stantially the  same  manner.  Let  us  see 
then  whether  that  is  at  all  correct.  Li  the 
first  place,  the  plaintiffs   in  their  adver- 


tisements describe  their  manufacture  as 
"  Crockett  and  Co.  Tanned  Leather  QotL" 
The  sole  denomination  applied  by  the  ad- 
vertisement of  the  defmdimts  is  "  Xjeather 
Cloth"  (which  was  perfectly  well  known« 
independently  of  "  Crockett  &  Co.*8  Cloth  "). 
Further,  the  plaintiffs  state  not  only  that 
they  sell  and  make  Crockett  &  Co.'s  Lea- 
ther Cloth,  but  that  it  is  "Tanned  Leather 
ClotL"  An  allegation  to  which  there  is 
nothing  whatever  similar  or  corresponding 
in  the  advertisement  of  the  defendants. 
Further,  the  appellants  represent  that  their 
article  is  the  manufacture  of  J.  R.  <&  C.  P. 
Crockett — ^for  they  are  described  as  the 
manufacturers.  Not  only  is  there  nothing 
correspondent  to  that  in  the  advertisement 
of  the  defendants,  but  what  the  defendants 
assert  is  simply  not  thatitis  mauufactured  by 
Crockett  <fe  Co.,  but  that  it  is  manufactured 
by  their  manager,  who  was  formerly  in  the 
employ  of  J.  R.  &  C.  P.  Crockett  &  Co. 
K,  therefore,  these  are  regarded  as  being 
what  in  reality  they  are,  representations  of 
two  different  articles,  it  is  impossible  to 
say  that  the  representation  which  is  con- 
tained in  the  advertisement  of  the  one  con- 
tains either  identically  or  substantially  the 
representations  which  are  contained  in 
the  advertisments  of  the  other.  And  if  you 
drop  the  statements  in  words,  and  take  only 
the  symbols  employed  in  the  one  case  and 
in  the  other,  it  will  be  found  that  they 
differ  entirely  in  their  character  and  effect 
in  the  two  cases.  In  the  one  case  it  will 
be  seen  that  you  have  the  eagle,  with  his 
wiQgs  frdly  extended;  in  the  other  case  you 
would  have  that  which  is  called,  I  believe, 
in  America  the  "screaming  eagle,"  armed 
with  his  talons,  and  perfectly  different  in 
character  and  shape  from  the  other.  There 
is  also  another  which  seems  to  be  intended 
to  be  a  representation  of  a  sparrow-hawk, 
which  again  is  veiy  different  from  the 
others. 

I  have  added  these  few  observations 
for  the  purpose  of  shewing  not  only  that 
the  groimd  which  I  took  in  the  Court 
below  was  a  ground  sufficient  for  my  deci- 
sion, but  also  that  the  groimds  which  have 
been  now  superadded  by  my  noble  and 
learned  friends,  and  which  I  regret  that  I 
did  not  more  frdly  consider  and  adopt  as 
the  basis  of  my  former  judgment  would 
warrant  the  same  conclusion,  and  would. 
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perhaps,  have  tended  still  more  in  favour 
of  the  defendants. 

I  concur  entirely  in  the  motion  that  has 
been  made  that  this  appeal  be  dismissed  * 
with  costs. 

Decree  affirmed  and  Petition  of 
Appeal  dismiMed,  with  cosis. 


KUCDIRSLEY,  V.C. 

June  14. 


RODHOUSB  V.  MOLD. 


Locke  Kin^»  Act — Mortgaged  Estate — 
Exoneration  of  speeiftcally  devised  Realty 
out  of  Residuary  Realty. 

A  testator  made  a  specific  devise  of  certain 
real  estate^  which  was  subfect  to  a  mortgage 
debt,  and  he  declared  that  hia  personal  estate 
should  be  liable  for  debts.  He  then  made  a 
general  devise  of  residuary  real  estate.  The 
personal  estate  of  the  testator  was  not  suffir 
cient  to  cover  the  debts: — Held,  that  having 
regard  to  Locke  Kin^s  Act,  the  mxyrtgaged 
estate  was  only  exonerated  to  the  extent  of  the 
personalty  cuxording  to  the  expressed  itUen- 
turn  of  the  testator,  hut  the  residuary  real 
estate  was  not  liable  for  the  mortgage  debt. 

This  bill  stated  that  Thomas  Rodhouse, 
by  his  will,  dated  the  23rd  of  August  1862, 
gave  and  bequeathed  all  his  stock-in-trade, 
both  live  and  dead,  liquors,  monies,  secu- 
rities for  money,  furniture,  and  all  other  his 
personal  estate  whatsoever  and  wheresoever, 
to  his  wife  Maria  Bodhouse,  the  plainti£^ 
her  executors,  administrators  and  assigns, 
for  her  and  their,  own  absolute  use  and 
benefit  And  the  testator  gave  and  devised 
his  messuage  or  tenement  and  garden  at 
Eastcote  unto  and  to  the  use  of  the  plaintiff, 
her  heirs  and  assigns  for  ever,  for  her  and 
their  own  use  and  benefit  And  the  testator 
declared  that  his  personal  estate  should  be 
liable  to  the  payment  of  all  his  just  debts 
Mid  funeral  and  testamentary  expenses. 
And  he  gave  and  devised  to  trustees  all  his 
other  real  estate  whatsoever  and  whereso- 
ever, upon  trust  to  pay  the  rents,  issues  and 
profits  thereof  unto  and  to  the  use  of  his 
daughter  Sarah  Bodhouse,  for  her  separate 
^>«e,  and  after  her  decease,  upon  trust  to  sell 
and  dispose  of  his  said  real  estate,  and  stand 
P^^wessed  of  the  proceeds  of  such  sale,  in 
^n>8t  for  all  the  children  of  Sarah  Bodhouse, 
Kiw  8kui8,35.— Charo. 


in  manner  therein  mentioned;  but  if  she 
should  depart  this  life  without  leaving  chil- 
dren, then  he  bequeathed  the  said  proceeds 
of  his  real  estate  as  therein  mentioned;  and 
the  testator  appointed  the  plaintiff,  Maria 
Bodhouse,  executrix  of  his  will. 

The  testator  died  on  the  7th  of  May  1 864, 
leaving  the  plaintiff  his  widow,  and  the  de- 
fendant Sarah  Bodhouse  his  daughter,  under 
the  age  of  twenty-one,  surviving. 

The  personal  estate  of  the  testator  at  the 
time  of  his  death  was  of  very  trifling  value, 
being  about  116/.,  but  he  was  seised  of  or 
entitled  to  real  estate  of  a  value  more  than 
sufficient  for  the  payment  of  his  debts.  One 
of  his  debts  was  secured  by  a  legal  mortgage 
upon  the  estate  specifically  devised  to  his 
widow,  and  others  of  his  debts  were  secured 
by  equitable  mortgages  of  other  parts  of  his 
real  estate. 

The  amount  of  the  secured  debts  of  the 
testator  was  510/.  or  thereabouts,  and  of 
the  unsecured  debts  about  200/. 

The  personal  estate  being  wholly  insuffi- 
cient for  the  payment  of  the  testator's  debts, 
it  was  necessary  to  resort  to  the  real  estate 
for  payment  of  such  debts,  but  the  real 
estate  could  only  be  sold  under  a  decree  of 
this  Court  The  value  of  the  real  estate  was 
believed  to  be  about  1,1 80/.  The  bill  prayed 
that  the  estate  of  the  testator  might  be  ad- 
ministered under  the  direction  of  the  Court, 
and  that  the  real  estate  might  be  sold 
forthwith. 

Mr,  Bovill,  for  the  phuntiff,  contended, 
since  the  personal  estate  was  not  sufficient 
for  payment  of  debts,  the  residuary  real 
estate  was  liable  in  exoneration  of  the 
mortgage^lebt  upon  the  specifically-devised 
real  estate.  The  requirement  of  Locke 
King's  Act  was  sufficiently  fulfilled  in  this 
case  by  the  expression  of  intention  on  the 
part  of  the  testator,  that  his  personal  estate 
should  bear  his  debts.  Ho  must,  therefore, 
have  intended  to  exonerate  his  specifically- 
devised  real  estate,  and  this  should  be  done 
in  default  of  sufficient  personalty  by  taking 
the  residuary  real  estate.     He  cited 

Dady  v.  Hartridge,  I  Dr.  &  Sm.  236. 

Moore  v.  Moore,  1  De  Gex,  J.  &  S.  iS02 ; 
s.  c.  32  Law  J.  Bep.  (n.s.)  605. 

Eno  V.  Tatam,  32  Law  J.  Bep.  (n.s.) 
Chanc.  159,  on  appeal,  311. 

Rotheram  v.  Rotheram,  26  Beav.  465. 
K 
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Greated  v.  Greated,  26  Beav.  621 ;  8.C. 

28  Law  J.  Rep.  (n.s.)  Chanc.  756. 
Bameiffell  v.  LordCatvdar,  3  Madd.  453. 
17  d:  18  Vict.  e.  113  (Locke  King'sAct). 

Mr,  Jcuan  Smith,  for  tbe  residuary  devi- 
sees, submitted  that  there  was  no  expres- 
sion of  intention  on  the  part  of  the  testator 
to  throw  the  debts  upon  anj  part  of  his 
estate,  except  the  personalty,  and  that  not 
being  sufficient,  the  specifically-devised  real 
estate  must  bear  the  mortgage  charge,  as 
provided  for  by  Locke  King's  Act  The  fol- 
lowing cases  were  cited : — 

Emuss  V.  Smith,  2  De  Gex  &  Sm.  722. 

Pearmain  v.  Twin,  2  Giff.  130;  s.  c 

29  Law  J.  Rep.  (n.s.)  Chanc.  802. 
Clark  V.  Clark,  34  Law  J.  Rep.  (n.s.) 

Chanc.  477. 
EddeU  V.  Johnson,   1  Giff.  22;  s.  c.  27 

Law  J.  Rep.  (n.s.)  Chanc.  302. 
Rickard  v.  Barrett,  3  Kay  &  J.  289. 
Michell  V.  Michell,  5  Madd.  69. 
Mr.  Dixon,  for  other  parties. 

£aKDEBSLiSY,  V.C. — I  do  not  see  how  I 
can  depart  from  the  view  I  expressed  in 
Dady  v.  Hartridge,  and  I  see  no  reason 
to  think  that  the  grounds  of  that  decision 
are  not  sound.  I  ^nll  not  repeat  the  reasons 
which  induced  me  to  come  to  that  decision, 
except  that  in  that  case  there  was  no  question 
with  regard  to  personalty.  Where  a  testator, 
after  other  gifts,  gave  iil  the  residue  of  his 
personalty  to  A,  the  Court  (before  the  Wills 
Act)  considered  that  the  testator  meant  the 
residuary  legatee  to  have  whatever  hap- 
pened to  remain ;  as  regards  real  estate,  it 
was  just  the  other  way,  because  a  residuary 
devise  was  considered  as  much  a  specific 
devise  as  if  the  property  had  been  given 
by  description;  the  reason  of  that  was, 
because  by  strict  law  a  man  could  only 
devise  the  real  estate  which  he  possessed 
at  the  date  of  his  will;  therefore  a  testator, 
speaking  at  the  date  of  his  wiU,  in  a  devise 
of  residuary  real  estate,  was  devising  the 
estate  just  as  specifically  as  if  he  had  named 
it  in  his  will.  Before  the  Wills  Act,  any 
estate  acquired  subsequently  to  the  date 
of  the  will  went  to  the  heir.  Residuaiy 
real  estate  was  considered  to  stand  in  the 
same  position  as  specifically  devised  real 
estate,  and  this  produced  a  great  distinc- 
tion between  residuaiy  real  and  residuary 
personal  estate.  Not  only  did  a  residuary 


devise  stand  upon  the  same  footing  as  a 
specific  devise  in  respect  of  liability  to 
debts,  but  if  a  specific  gift  of  any  portion 
of  the  real  estate  failed  by  lapse  or  by  any 
illegality,  it  was  undisposed  of^  and  went 
to  the  heir-at-law  not  being  included  in 
the  residuary  devise.  The  case  was  different 
with  regard  to  personalty.  Then  the  law 
was  altered  by  the  Wills  Act,  and  these  dis- 
tinctions now  no  longer  exist.  Why,  there- 
fore, should  the  technicality  that  a  residuaiy 
devise  shall  be  considered  specific  be  con- 
tinued ?  The  law  and  principles  applicable 
to  personalty  ought  to  be  applied  as  much 
as  possible  to  realty.  My  decision  in  Dady 
V.  Hartridge  was  not  a  hasty  one,  and  I 
must  say,  with  all  due  submission  to  the 
opinion  of  others,  that  I  still  adhere  to  the 
same  view.  The  Master  of  the  Rolls,  indeed, 
decided  in  the  same  way  in  a  subsequent 
case ;  therefore  I  think  that  the  residuaiy 
real  estate  is  liable  to  debts  in  priority  to 
real  estate  specifically  devised. 

Then  comes  the  question  whether  the 
devisee  of  a  real  estate,  which  is  in  mort- 
gage, is  entitled  to  be  exonerated,  not 
merely  by  application  of  the  personalty, 
but  by  application  of  any  portion  of  the 
residuary  real  estate.  The  question  really  is 
whether,  having  r^;ard  to  Locke  King's  Act, 
a  devisee  is  to  be  exonerated  from  the  mort- 
gage, because  of  the  realty  as  well  as  the  per- 
sonalty being  now  liable.  The  words  of  Uiat 
act  are,  "  When  any  person  shall  die  seised 
of  any  estate  in  land  which  shall,  at  the 
time  of  his  death,  be  chaiged  with  the  pay- 
ment of  money  by  way  of  mortgage,  and 
such  person  i^all  not  have  signified  any 
contrary  intention,  the  heir  or  devisee  shidl 
not  be  entitled  to  have  the  mortgage-debt 
discharged  out  of  the  personal  estate  or 
any  other  real  estate  of  such  person."  The 
object  of  the  act  is  clear,  that  whereas 
up  to  that  time  the  rule  of  law,  primd 
facie,  was  that  the  devisee  of  a  mortgaged 
estate  had  a  right  to  be  exonerated  out 
of  the  personal  estate,  that  from  that  period 
the  rule  should  be  just  the  other  way, 
but  that  it  should  always  be  a  question 
of  intention;  and  if  therefore  the  testator 
expressed  a  different  intention  from  the 
newly-created  general  rule,  that  intention 
must  prevail.  I  must  assume  in  this  case 
that  liie  testator  knew  of  Locke  King's  Act. 
He  expresses  an  intention  that  there  shall 
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be  an  exoneration  by  means  of  the  personal 
estate,  and  it  is  contended  that  that  expres- 
sion of  intention  amounts  to  an  exoneration 
in  Mo  out  of  the  realty,  as  well  as  the 
personalty,  but  the  testator  might,  without 
inconsistency,  have  intended  exoneration 
quoad  the  personalty,  but  not  further.  My 
opinion,  therefore,  is,  that  so  far  as  the  per- 
sonalty extends,  there  is  an  exoneration, 
bat  that  there  is  no  right  to  go  upon  the 
renduaiy  real  estate. 


WOKMALD  V.  MAITLAND. 


Stuart,  V.C.    ) 
May  29,  30,  31.  / 

Vendor  and  Purchaser  —  Notice,  Con- 
ttntdive — Registration  of  Memorandum  of 
Deposit  —  7  Ann,  c,  20.  —  Priorities  — 
Tacking  by  Equitable  Mortgagee. 

Constructive  notice  of  a  prior  unregistered 
incumbrance  affecting  lands  in  Middlesex  is 
at  efectucU  as  actual  notice. 

A  registered  marriage  settlement  of  lecue- 
holds  in  Middlesex  postponed  to  an  equit- 
able mortgage  of  the  same  property  by  de- 
posit prior  in  date,  but  registered  sub- 
iequenUy  to  the  settlement ;  the  trustees  of  the 
settlement  being  held  to  have  had  constructive 
notice  of  the  equitable  mortgage  in  conr 
ser/uence  of  their  not  having  inquired  for  the 
title-deeds  when  the  abstract  was  delivered 
tothem. 

The  equitable  mortgagee  held  entitled  to 
tack  to  his  security  advances  made  subse- 
quently to  the  date  and  registration  of  the 
settlement,  of  which  he  had  no  notice  at  the 
timt  of  such  advances. 

Observations  on  the  impropriety  of  not 
examining  title-deeds  with  the  abstract  on 
the  occasion  of  marriage  settlements  in  the 
wmiC  manner  as  on  ordinary  purchases  for 
value. 

This  suit  was  instituted  for  the  purpose 
of  obtaining  a  declaration  that  the  plaintiff, 
who  represented  the  banking  firm  of  Messrs. 
Child  i  Co.,  was  entitled  to  a  charge  upon 
certain  leasehold  proi)erty  in  the  county  of 
Middlesex,  as  against  the  trustees  of  the 
settlement  made  upon  the  marriage  of  Mr. 
and  Mrs.  Barrett 

The  bill  contained  allegations  to  the 
%it.    In  December,  1850.  the 


plaintiff  John  Wormald  and  William  Shep- 
herd (since  deceased),  then  partners  in  and 
representing  the  firm  of  Messrs.  Child  &  Co., 
of  Temple  Bar,  bankers,  advanced,  out  of 
the  funds  of  that  firm,  to  the  late  Samuel 
Uriah  Barrett  1,500^.,  at  51.  per  cent,  per 
annum,  upon  the  security  of  a  leasehold 
messuage,  7,  Clifkon  Place,  Hyde  Park, 
in  the  county  of  Middlesex,  to  which  Bar- 
rett was  then  entitled;  and  Barrett, 
on  the  24th  of  December,  1850,  de- 
posited with  the  plaintiff  and  Shepherd 
the  title-deeds  and  documents  relating 
to  those  premises,  together  with  a  sche- 
dule of  such  deeds  and  documents,  and 
a  memorandum  of  the  purpose  for  which 
the  same  were  so  deposited.  The  list  or 
schedule  and  memorandum  were  prepared 
by  Mr.  Burton,  the  solicitor  of  Barrett,  and 
they  were  indorsed  as  follows : — 

"  7,  Clifton  Place,  Hyde  Park. 

**  Schedule  of  deeds,  &c  deposited  with 
Messrs.  Child  &  Co.,  bankers,  as  a  security 
for  the  repayment  of  the  1,500^.  and  inter- 
est. Dated  24th  December,  1850. 

"  Burton,  14,  Lincoln's  Inn  Fields." 

On  the  26th  of  January,  1856,  Messrs. 
Child  &  Co.  made  a  further  advance  to 
Barrett  of  400^.,  at  51.  percent,  per  annunt 

By  an  agreement,  dated  the  30th  of 
November,  1859,  and  made  between  S.  U. 
Barrett  of  the  one  part,  and  the  plaintiff 
and  William  Shepherd  of  the  other  part,  it 
was  agreed  that  the  title-deeds  and  docu- 
ments relating  to  the  above  premises, 
together  with  other  deeds  and  documents, 
should  remain  and  be  deposited  with  the 
plaintiff  and  Shepherd  for  securing  to  them 
the  repayment  of  the  sum  of  3,500/.,  with 
interest  at  4/.  per  cent,  per  annum,  due  to 
them  by  S.  U.  Barrett, 

The  sum  of  3,500/.  was  made  up  of  the 
above  sums  of  1,500/.  and  400/.,  and  other 
sums. 

The  agreement  of  the  30th  of  November, 
1859,  was  registered  in  Middlesex  on  the 
1st  of  December,  1859. 

S.  U.  Barrett  died  intestate  on  the  9th 
of  August,  1862. 

W.  Shepherd  died  on  the  20th  of  Decem- 
ber, 1862. 

There  now  remained  due  to  the  plaintiff, 
on  the  security  of  the  agreement  of  the  30th 
of  November,  1859,  the  principal  sum  of 
2,500/.,  with  an  arrear  of  interest. 
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On  the  6th  of  October,  1862,  Messrs. 
Child  received  a  notice  addressed  to  them 
by  the  solicitors  for  the  defendants  Brown- 
low  Maitland  and  Oeorge  Duncan,  to  the 
effect  that,  by  an  indenture  of  settlement 
dated  the  26th  of  February,  1851,  and 
made  upon  the  marriage  of  S.  U.  Barrett 
with  the  defendant  Julia  Amelia  Barrett, 
now  his  widow,  and  of  which  settlemeut 
Messrs.  Maitland  and  Duncan  were  tmstees, 
the  premises  in  Clifton  Place  were  demised 
by  S.  U.  Barrett  to  Maitland  and  Duncan 
for  the  residue  of  the  term  of  years,  want- 
ing one  day,  upon  certain  trusts.  The 
notice  stated  that  the  indenture  of  settle- 
ment was  registered  in  Middlesex  on  the 
30th  of  April,  1851. 

The  plaintiff,  by  his  bill,  insisted  that  if 
it  were  the  tact  that  the  indenture  men- 
tioned in  the  notice  was  executed,  the 
estates,  rights  and  interests  thereby  created 
were  subject  to  the  plaintiff's  securities. 
And  the  bill  alleged  that  at  the  time  when 
such  indenture  was  stated  io  have  been 
executed  all  the  title-deeds  and  documents 
relating  to  the  above  leasehold  premises 
were  in  the  possession  of  the  plaintiff  and 
William  Shepherd ;  that  the  defendants 
Maitland  and  Duncan  made  no  inquiry  for 
those  title-deeds  and  documents,  and,  in 
fact,  wilfiiUy  shut  their  eyes  to  the  £eu^  that 
the  same  were  not  in  the  possession  of 
S.  U.  Barrett,  although  the  indenture  of  lease 
under  which  the  premises  in  Clifton  Place 
were  held  was,  by  the  indenture  of  settlement, 
assigned,  together  with  other  leases,  to  the 
defendants  Maitland  and  Duncan,  as  the 
trustees  thereof,  and  that  under  the  circum- 
stances Maitland  and  Duncan,  previously 
to  the  time  when  they  alleged  that  the 
indenture  of  settlement  was  executed,  had 
constructive  notice  of  the  plaintiff's  security 
for  1,500/.,  and  interest,  and  the  assign- 
ment to  them  was  made  subject  to  the 
phdntiff 's  said  security. 

The  bill  also  alleged  that  the  plaintiff 
and  W.  Shepherd  had  not  nor  had  either  of 
them  before  they  advanced  to  S.  U.  Barrett 
the  sum  of  400/.,  nor  before  the  date  of  the 
agreement  of  the  30th  of  November,  1859, 
any  notice  of  the  execution  of  the  indenture 
of  settlement 

The  bill  was  filed  against  Maitland  and 
Duncan,  Mrs.  Barrett  and  her  three  chil- 
dren, the  issue  of  her  marriage  with  S.  U. 


Barrett,  and  it  prayed  for  the  usual  relief, 
on  the  footing  that  the  plaintiff's  charge 
was  good  against  the  settlement 

By  their  answer,  the  defendants  Mait- 
land and  Duncan  admitted  that  they  per- 
sonally made  no  inquiry  for  the  title<leeds 
until  affcer  the  death  of  S.  U.  Barrett,  and 
they  submitted  that  during  his  lifetime 
they  were  entitled  to  assume  that  such 
deeds  were  properly  in  his  custody.  They 
said  that  Mr.  Burton,  Mr.  Barrett's  soli- 
citor, did  not  act  for  them  in  the  matter 
of  Mrs.  Barretf  s  marriage  settlement 

They  also  said  that  no  memorial  of  the 
memorandum  of  deposit  of  the  24th  of 
December,  1850,  was  ever  registered  in 
Middlesex  in  accordance  with  the  provi- 
sions of  the  statute  7  Ann.  c.  20,  and  they 
submitted  that  by  the  pn)visions  of  that 
act  the  plaintiff's  alleged  equitable  mort- 
gage of  the  24th  of  December,  1850,  must 
be  deemed  fraudulent  and  void  as  against 
all  the  defendants. 

They  also  submitted  that  by  virtue  of 
the  marriage  solemnized  on  the  fiiith  of  the 
above  settlement  the  defendants,  Mrs. 
Barrett  and  her  children,  were  purchasers 
for  value  without  notice  of  the  plaintiff's 
alleged  equitable  mortgage  of  the  24th  of 
December,  1850,  and  tibat  the  plaintiff  was 
not  entitled  to  relief  against  the  defendants, 
or  any  of  them. 

Mr.  Burton,  who  conducted  the  negotia- 
tions for  the  settlement  on  the  marriage 
of  Mr.  and  Mrs.  Barrett,  on  behalf  of  Mr. 
Barrett,  was  now  dead. 

The  bill  of  costs  of  Mr.  Loch,  who  acted 
professionally  on  behalf  of  Mr.  Erskine  on 
the  occasion  of  his  daughter's  marriage  with 
Mr.  Barrett,  contained  no  entry  or  item 
respecting  the  examination  by  him  of  the 
deeds  comprised  in  the  abstract  of  the  title 
to  the  leasehold  premises,  7,  Clifton  Place, 
mentioned  in  such  bill  of  costs  to  have  been 
delivered  to  him  by  Mr.  Burton,  the  soli- 
citor of  Mr.  Barrett,  on  the  25th  of  January, 
1851,  nor  did  such  bill  contain  any  item 
shewing  that  Mr.  Loch  called  for  or  made 
any  requisition  touching  the  production  of 
those  deeds. 

After  the  conclusion  of  the  argument 
of  the  plaintiff's  counsel,  but  before  the 
termination  of  that  of  the  defendants' 
counsel,  Mr.  Loch  was  called  on  behalf  of 
the  defendants  and  examined  vivd  voce  in 


Vol.  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


71 


toxaty  all  objection  to  such  a  conrae  being 
vuved  on  behalf  of  the  plaintiff's  counsel 
Mr.  Loch  said  he  had  a  strong  impres- 
sion on  his  mind  that  he  saw  the  deeds 
comprised  in  the  abstract,  but  that  he  had 
BO  notice,  direct  or  otherwise,  that  Mr. 
Barrett  was  not  entitled  to  settle  the  lease- 
holds in  question,  or  reason  to  doubt  that 
his  title  to  them  was  not  clearly  made  out. 
In   crosa-ezamlnation,   Mr.    Loch    said, 
that  on  the  occasions  of  marriage  settle- 
ments it  waa  not  usual  to  examine  the  title- 
deeds    with  the  abstract   delivered.     On 
such  occasions  a  great  deal  was  taken  on 
trust  between  respectable  solicitors,  and 
the  custom  was  only  to  see  that  the  deeds 
listed.    He  should  not  take  the  word  of 
a  solicitor  acting  for  another  party  as  to 
the  eiistence  of  the  deeds  abstracted.    He 
was  moraUy  certain   he   carried   out  the 
precaution  of  seeing  the  deeds,  but  he  was 
certain  he  did  not  go  to  Messrs.  Child's 
for  that  purpose.    The  deeds  might  have 
been  taken  from  Messrs.  Child's  for  him  to 
we.    In  the  case  of  a  purchase,   a  note 
^  the  production  of  the  deed  abstracted 
would  be   made  in  the    margin    of   the 
abstract;  but  on  the  occasion  of  a  marriage 
he  did  not  think  he  should  make  such  a 
note.   He  did  not  think  he  should  have 
made  such  a  note  even  if  he  had  examined 
the  abstract  with  the  deeds.    He  did  not 
act  for  the  trustees. 

It  did  not  appear  that  any  professional 
person  acted  particularly  for  the  trustees 
on  the  occasion  of  the  preparation  of  Mr. 
and  Mrs.  Barrett's  marriage  settlement 

Mr.  AfcUina  and  Mr.  Karflake,  for  the 
plaitttift — The  phiintiff's  contention  was, 
that  the  defendants  had  either  actual  or 
oonstnictiye  notice  of  that  security  at  the 
date  of  the  settlement 
They  cited 

Le  Neve  y.  Le  Neve,  3  AtL  646. 
Egpin  V.  FemberUmy  3  De  Gex  k  Jo. 
547 ;  s.  c.   28  Law  J.   Rep.   (k.b.) 
Chana  311 :  affirming  s.c.  Ibid  308. 
If  Mr.  Burton  did  not  act  for  the  trustees, 
still  they  must  be  held  to  have  had  con- 
structive notice  of  the  plaintiff's  equitable 
mortgaga  They  admitted  they  did  not  per- 
sonally call  for   the  deeds;  and  by  the 
omission,  either  themselves  to  make  the 
inquiry,   or   to   do   so  by  a  professional 
adviser,  tbey  were  guilty  of  such  gross 


negligence  that  they  must  be  held  to  be 
affected  with  the  knowledge  of  all  those 
circumstances  which  but  for  such  omission 
they  would  have  acquired.  If  Loch,  who 
acted  for  Mrs.  Barrett,  had  inquired  for  the 
deeds,  he  must  have  learnt  the  trutL  The 
defendants,  therefore,  were  affected  with 
constructive  notice. — 

Hewitt  V.  Loosemore,  9  Hare,  449 ;  s.  c. 
21  Law  J.  Re^.  (y.s.)  Chanc.  69. 

Atterhury  v.  WaUis,  8  De  Gex,  M.  &  G. 
454  j  s.  c  25  Law  J.  Rep.  (n.s.) 
Chanc.  792. 

Peto  V.  Hammond,  30  Beav.  495;  s.  c. 
31  Law  J.  Rep.  (n.s.)  Chanc  354. 

WorthingUmv,  Morgaai,  16  Sim.  547; 
8.  c.  18  Law  J.  Rep.  (n.s.)  Chanc 
233. 
They  distinguished  Ware  v.  Lord  Egmont 
(1).  There  is  no  ground,  either  on  principle 
or  authority,  for  any  distinction  between 
actual  and  constructive  notice  in  regard  to 
lands  in  a  register  county.  Constructive 
notice  differs  in  its  character  from  actual 
notice,  but  not  in  its  consequences.  In 
these,  it  is  identical  with  actual  notice.  The 
statute,  7  Ann.  c.  20,  does  not  prevent  pur- 
chasers from  being  affected  with  notice,  in 
the  same  manner  as  if  that  statute  had  not 
been  passed ;  and  if  the  plaintiff  had  regis- 
tered, he  would  have  been  in  no  better 
position — 

Sheldon  v.  Cox,  2  Amb.  624,  626. 

Morecock  v.  Dickins,  Ibid.  678. 

Proner  v.  Rice,  28  Beav.  68,  74. 

Sugden*s  Vendors  and  PurchoMere,  728, 
755,  14th  edit 
In  Sampler  v.  Cooper  (2)  the  Court  of 
King's  Bench  expressly  decided  that  the 
statute  of  Anne  did  not  apply  to  the  case 
of  an  equitable  mortgage  created  by  the 
deposit  of  title-deeds,  and  that  it  referred 
only  to  the  registration  of  deeds.  The 
subsequent  advances  were  made  without 
a  knowledge  on  the  plaintiff's  part  of  the 
settlement;  and  as  to  these,  the  registration 
of  the  settlement  was  not  notice — 

Stocks  V.  Dobson,  4  De  Gex,  M.  k  G. 
11;  s.  c  22  Law  J.  Rep.  (n.b.) 
Chanc  884. 

(1)  4  De  Gez,  M.  ^G.  460 ;  8.c.  24  Law  J.  Rep. 
(N.s.)  Chanc.  861. 

(2)  2  B.  &  Ad.  22S;  •.  c.  9  Law  J.  Rep.  K.B. 
226. 
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Mr.  Baxxm  and  Mr,  F,  0.  Hapnes,  for 
the  defendants  Maitland  and  Duncan. — 
The  defendants  have  the  legal  estate,  and 
they  are  first  on  the  register.  They  are 
also  purchasers  for  value  without  notice, 
either  actual  or  constructive.  First,  as  to 
actual  notice.  Mr.  Burton  did  not  act  for 
the  trustees.  In  fact,  no  one  acted  for  them, 
and  there  is  no  pretence  for  saying  that  they 
had  actual  notice.  Then,  had  they  or  were 
they  affected  with  constructive  notice,  and 
if  so,  does  the  doctrine  of  constructive 
notice  apply  to  lands  situate  in  a  register 
county  1  The  onus  was  on  the  plaintiff  to 
shew  that  the  defendants  had  made  no 
proper  inquiry  for  the  deeds — 

Jones  V.  Smithy  1  Hare,  43;  s.  c.   11 
Law  J.  Rep.  (n.s.)  Chanc.  83. 

Carter  v.  Carter,  3  Kay  &  J.  617;  s.  c. 
27  Law  J.  Rep.  (n.s.)  Chanc.  74. 
And  there  is  no  proof  whatever  that  the 
defendants  had  not  done  so. 

[Stuakt,  V.C— The  defendants  ought 
to  prove  that  they  made  inquiry.] 

It  was  a  fjEur  supposition  that  the  defen- 
dants made  proper  inquiries  as  to  the  deeds, 
and  that  they  were  misled  by  the  answers 
which  they  received  to  their  inqidries.  That 
would  absolve  them  from  the  imputation  of 
gross  negligence  and  its  consequences — 

Janes  v.  Smith,  supriL 

Espin  V.  PemherUm,  3  De  Qex  k  J. 

547;   s.  c.  28  Law  J.  Rep.    (n.s.) 

Chanc.  311:  affirming  s.  c.  Ibid.  308. 

[Stuabt,  V.C— I  am    asked  to  infer 

that  the  defendants  made  an  inquiry,  and 

that  they  were  told  a  falsehood  in  answer 

to  it] 

Moreover,  it  is  not  usual  on  the  occasion 
of  marriage  settlements  to  examine  the  ab- 
stract with  the  title-deeds.  And,  further,  the 
defendants  did  not  take  an  assignment  of 
Barrett's  interest  in  the  leasehol(^  in  ques- 
tion. They  only  took  a  sub-demise  from 
him  with  the  ordinary  covenants  for  title, 
and  they  were  therefore  justified  in  not 
requiring  the  deeds  to  be  delivered  into 
their  possession.  At  the  utmost,  in  this  case 
there  was  only  want  of  cautioiL  There  was 
no  fraudulent  or  wilful  blindnesi^ — 

Jones  V.  Smith,  supriL 
Again  to  postpone  a  registered  deed  to  a 
prior  unregistered  one,  it  must  be  clearly 
proved  that  the  person  who  registered  his 
conveyance  had  actual  notice  of  the  prior 


unregistered  deed,  and  that  he  took  such 
conveyance  with  the  intent  by  registration 
of  defeating  the  prior  deed;  in  other 
words,  actual  notice  accompanied  by  con- 
duct amounting  to  fraud  must  be  clearly 
proved  against  the  person  registering. 
In  WyaU  v.  Banoell  (3)  the  Master  of 
the  Rolls,  Sir  William  Qrant,  said  that 
a  registered  deed  stood  upon  a  different 
footing  from  an  ordinary  conveyance,  and 
that  it  was  only  where  the  notice  was  so 
clearly  proved  as  to  make  it  fraudulent  in 
the  purchaser  to  register  a  conveyance  in 
prejudice  to  the  known  title  of  another  that 
this  Court  would  suffer  the  registered  deed 
to  be  affected.  In  Jolland  v.  Stainbridge 
(4)  a  registered  conveyance  for  value  of 
lands  in  Middlesex  was  established  against 
a  prior  devise  not  registered,  and  the  Master 
of  the  RoUs,  Sir  R  P.  Arden,  there  said, 
that  in  order  to  defeat  the  statute  of  Anne, 
the  evidence  as  to  notice  must  estabEsh 
''  that  the  person  who  registered  the  deed 
must  have  known  exactly  the  situation  of 
the  persons  having  the  prior  deed,  and 
knowing  that,  registered  in  order  to  defraud 
them  of  that  title  he  knew  at  the  time  was 
in  them"  (5).  Le  Neve  v.  Le  Neve,  where 
the  Court  refused  to  give  priority  to  a  re- 
gistered deed  over  a  prior  deed  not  registered, 
was  a  case  of  actual  fraud,  the  solicitor  who 
acted  for  the  person  claindng  under  the 
registered  deed  having  had  notice  of  the 
prior  unregistered  one.  In  Sheldon  v.  Cox 
(6),  also,  the  agent  of  the  subsequently 
registered  deed  had  notice  of  the  prior 
unregistered  ona  It  is  true  that  in 
Sheldon  v.  Cox  the  Lord  Chancellor,  Lord 
Northington,  said,  "  There  was  no  difference 
between  personal  and  constructive  notice"; 
but  the  constructive  notice  there  spoken  of 
was  notice  to  an  agent,  between  which  and 
personal  notice  there  was,  as  his  Lordship 
said,  no  difference,  *'  except  as  to  the  guilt," 
or  personal  fraud;  for,  as  he  went  on  to  say, 
"if  there  was,  it  would  be  very  inconvenient, 
and  notice  would  be  avoided  in  every  case 
by  employing  an  agent"  Lord  Northington 
was  also  in  Uie  same  case  reported  to  have 
said  l^t  the  statute  of  7  Ann.  c.  20.  "  did 

(3)  19  Vee.  485,  489. 

(4)  8  Ibid.  478. 

(5)  Ibid.  485. 

(6)  2  Atk.  275. 
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not  preyent  purchasers  from  being  affected 
with  notice  in  the  same  manner  as  if  that 
statute  had  not  been  made/'  but  the  reporter 
added  a  query  whether  this  hist  point  was 
well  considered.  In  Hine  y.  Dodd  (6)  the 
Court  refused  to  postpone  a  registered 
mortgage  to  a  judgment  prior  in  date  but 
r^tered  subsequently  to  the  mortgage, 
and  there  Lord  Hardwicke  said  that  it  was 
only  in  cases  of  fraud  that  the  Court  had 
broken  in  upon  the  statute  of  Anne,  and 
that  suspicion  of  notice,  however  strong, 
would  not  justify  the  Court  in  breaking 
in  upon  the  act.  In  Morecock  ▼.  Diekins 
registration  of  a  prior  equitable  mortgage 
was  held  not  sufficient  notice  to  a  sub- 
sequent  legal  mortgagee  to  deprive  the 
latter  of  his  legal  advantage.  In  the  present 
case,  no  fraud  is  alleged  against  the  defen- 
dants. The  bill  alleges  only  constructive 
notice  against  them,  and  that  upon  the 
authorities  was  not  sufficient  to  deprive 
the  defendants  of  the  benefit  of  their  being 
first  on  the  register. 

Constructive  notice  is  not  of  equal  effect 
with  actual  notice  in  the  case  of  land  in  a 
register  county  because  in  such  c^se  there 
is  an  act  of  parliament  to  be  got  rid  of,  and 
a  stronger  case  should  be  made.  In  cases 
such  as  this,  there  should,  as  Lord  Hard- 
wicke said  in  Hitie  v.  Doddy  be  something 
more  than  mere  suspicion  of  notice.  The 
plaintiff  might  and  ought  to  have  regis- 
tered his  memorandum  of  the  24th  of 
December,  1850— 

Moore  v.  Cnlverhatise,  27  Beav.  639 ;  s.  c. 

29  Law  J.  Rep.  (n.s.)  Chanc.  419. 
Neve  V.  Pennell,  2  Hem.  &  Mill.  170; 
8.C.  33  Law  J.  Hep.  (n.s.)  Chanc. 
19. 
In  Sumpter  v.  Cooper,  supr^  it  did  not 
appear  whether  there  was  any  memorandum 
^register;  but  however  that  might  be,  the 
decision  in  that  case  was  opposed  by  the 
two  authorities  last  stated  (7).  But  fur- 
^%  even  if  the  plaintiff  had  registered, 
^^  defendants  would,  according  to  Morecock 
^'  Dickiwfy  supn^  have  been  entitled  to 
priority.  If,  however,  the  phuntiff^s  con- 
tention be  right,  and  he  is  entitled  to 
Pnotity  over  the  defendants,  he  will  be  in 
^  ^^^r  position  by  not  having  registered, 

(7)  Svmpter  v.  Cooper  was  not  cited  Id  Moore  v. 


than  he  would  have  been  in  if  he  had 
registered. 

Mr.  Godfrey  Lushingtony  for  Mrs.  Barrett 
and  her  children,  contended,  first,  that  the 
defendants  were  entitled  to  priority — 
EUey  V.  Lutyens,  8  Hare,  159,  and 
Essex  V.  Baugh,  1  You.  &  C.  C.C.  620; 
s.  c  11  Law  J.  Rep.  (n.s.)  Chanc  374. 
And  that  the  plaintiff  was  not  entitled  to 
tack  his  subsequent  advances,  inasmuch  as 
he  was  not  first  on  the  register — 

Bedford  v.  Backhouse,  Eq.  Cas.  Abr.  616. 

Stitakt,  V.C.  —  The  evidence  in  this 
case,  including  that  which  was  laid  before 
the  Court  this  morning,  proves  clearly  that, 
on  the  24th  of  December,  1850,  the  sum  of 
1,500/.  was  advanced  by  the  plaintiff  to 
the  late  Mr.  Barrett,  on  the  security  of 
title-deeds,  which  were  then  deposited  by 
him  with  the  plaintiff.  I  can  find  nothing 
on  the  weight  of  the  evidence  or  in  the 
suggestions  of  counsel  to  give  me  leave  to 
doubt  that  the  24th  of  December,  1850, 
was  the  date  of  the  advance,  and  of  the 
deposit  of  the  title-deeds. 

That  fact  being  proved,  there  is  very 
little  more  in  the  case.  Questions,  however, 
have  been  argued,  which  resolve  them- 
selves mainly  into  two :  first,  whether  it  has 
been  proved  that  the  defendants  had  con- 
structive notice  of  the  plaintiff's  equitable 
mortg&ge;  and,  secondly,  whether  construc- 
tive notice  is  sufficient  in  the  case  of  land 
situate  in  a  register  county. 

It  seems  to  me  that  it  was  the  clear  duty 
of  the  solicitor  to  the  parties  interested  in 
this  marriage  settlement  to  have  the  title- 
deeds  relating  to  the  property  comprised  in 
it  produced,  and  their  custody  secured.  In 
the  case  of  an  ordinary  purchase  it  is 
always  considered  to  be  the  duty  of  the 
purchaser's  solicitor  to  inquire  for  the  title- 
deeds  and  to  examine  them  with  the  abstract. 
A  very  curious  piece  of  evidence,  however, 
has  been  given  to-day  respecting  the  usage 
of  the  profession  on  the  occasion  of  marriage 
settlements.  Mr.  Loch  says  that  on  those  occa- 
sions it  is  not  usual  to  be  so  cautious  or  so 
careful  as  on  the  occasion  of  a  purchase.  But 
that  is  a  very  dangerous  doctrine,  and  one 
which  I  cannot  for  a  moment  countenance. 
The  consideration  of  marriage  is  of  the  very 
highest  kind;  higher  than  that  of  money 
paid  on  a  purchase.  Therefore,  I  would  not 


74 


COURTS  OF  CHANCERY : 


[N.S. 


have  a  doabt  as  to  my  opinion  respecting 
the  course  which  ought  to  have  been  taken 
with  reference  to  these  deeds,  one  of  which 
was  assigned  by  the  settlement  itself.  It 
was  gross  neglect  not  only  not  to  have 
inquired  for  and  seen  the  deeds  and 
compared  them  with  the  abstract,  but 
still  grosser  neglect  not  to  have  had  the 
custody  of  them  transferred  to  the  trustees 
immediately  upon  the  execution  of  the 
settlement.  In  Uewkt  v.  Lootemorey  the 
doctrine  applicable  to  this  case  is  stated  in 
language  which  I  think  is  admitted  now  to 
be  sufficiently  accurate.  There  Lord  Justice 
Turner,  then  Vice  Chancellor,  said,  ''A 
legal  mortgagee  is  not  to  be  postponed  to  a 
prior  equitable  one  on  the  ground  of  his  not 
having  got  in  the  title-deeds,  unless  there 
has  been  fraud  or  gross  and  wilful  negli- 
gence on  the  part  of  the  legal  mortgagee; 
and  the  Court  will  not  impute  such  fraud 
or  negligence  to  him  if  there  has  been  a 
bond  fidt  inquiry  after  the  deeds  and  a 
reasonable  excuse  for  the  non-deliveiy  of 
them;  but  the  Court  will  impute  fraud  or 
gross  and  wilful  negligence  to  him  if  he 
omits  aU  inquiry  as  to  the  deeds."  Now, 
in  the  present  case,  the  evidence  shews  that 
there  was  no  such  inquiry,  and  I  am  there- 
fore bound  to  consider  that  there  was 
constructive  notice  which  binds  those  who 
claim  under  the  marriage  settlement. 

The  next  question  is  one  on  which  it  can 
scarcely  be  said  that  there  is  such  an  abun- 
dance of  authority  as  upon  the  first  It  is 
admitted  by  the  counsel  for  the  defendants 
that  actual  notice  is  sufficient  in  a  case  of 
registration,  but  it  is  said  that  in  such 
a  case  constructive  notice  is  not  sufficient. 

The  case  which  was  relied  upon  as  a 
strong  authority  for  the  proposition  that 
nothing  short  of  actual  notice  will  do  in  a 
case  of  registration  is  that  of  WyoJU 
V.  Bartoelly  before  Sir  William  Grant 
I  was  very  much  surprised  at  the  words 
attributed  to  that  learned  Judge  being 
treated  as  a  decision  upon  the  above  pro- 
position respecting  the  inefficacy  of  con- 
structive notice  as  contrasted  with  actual 
or  direct  notice,  because  Sir  William  Grant 
in  that  case  carefully  reviewed  in  his  judg- 
ment the  circumstances  of  it,  and  said  that 
they  amounted  to  no  notice  whatever. 
"This  I  hold,"  said  he,  "to  be  no  proof 
whatever  of  notice,"  that  is  to  say,  either 


actual  or  constructive.  The  doctrine  of  this 
Court  as  to  the  effect  of  constructive  notice 
is  very  important,  since  it  affects  the  secu- 
rity of  much  of  the  property  throughout 
the  kingdom;  and  I  am  not  aware  of  any 
sound  ground  upon  which  it  can  be  said 
that,  if  that  doctrine  be  admitted,  construc- 
tive notice  differs  in  its  effects  and  conse- 
quences from  actual  notice.  A  passage  was 
read  from  Lord  St  Leonards'  Concise  View^ 
where  he  said  that,  in  effect,  there  was  not 
any  difference  at  all  between  the  two. 
I  listened  attentively  to  the  defendants' 
counsel,  who  argued  the  case  very  elabo- 
rately, to  hear  if  anything  would  fiJl  firom 
them  to  shew  (there  being  no  authority 
whatever  for  the  proposition)  that  there 
was  anything  in  the  way  of  principle,  or 
an3rtfaing  which  could  be  suggested,  why 
there  should  be  any  difference  in  their  effect 
between  actual  notice  and  constructive 
notice;  and  I  heard  nothing  of  the  kind. 
No  doubt  there  are  cases,  from  Hine 
V.  Dodd  downwards,  where  the  expres- 
sion, "clear  and  undoubted  notice,"  has 
been  used;  and  that  expression,  it  has  been 
argued,  means  actual  as  contrasted  with 
constructive  notice.  But  I  should  do  a 
very  dangerous  thing  if  I  countenanced 
that  notion,  because  constructive  notice  is 
notice;  and  if  notice,  it  is  clear  and  distinct 
notice,  according  to  the  doctrine  of  this 
Court, 

Therefore,  upon  the  whole  of  this  case,  I 
can  come  to  no  other  conclusion  satisfactory 
to  my  mind  than  that  the  plaintiff  hais 
clearly  proved  that  constructive  notice  was 
had  by  the  defendants,  and  that,  in  respect 
of  all  the  advances  made  by  the  plaintiff, 
he  is  entitled  to  priority  over  the  defen- 
dants. Mr.  Lushington  did  take  a  distinc- 
tion on  the  doctrine  of  tacking;  but  that 
amounts  to  nothing  here. 

Declaration,  that  the  plaintiff  is  entitled 
in  respect  of  all  the  advances  mentioned 
in  the  bill  to  priority  over  those  claiming 
under  the  set^ement  Direct  an  account 
unless  the  parties  agree  as  to  the  amount 
due  on  the  plaintiff's  securities.  Defendants 
to  have  six  months  to  redeem.  If  amount 
not  then  paid,  property  to  be  sold. 
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In    re    the     Leeds 
banking  company, 
addinell's  case. 
dobson*s  case, 
fearnside's  and 
dean's  case. 


Gompcmy  —  Winding-up  —  Cowtrihutory 
— Cbn^roc^  Variation  of — Executor, 

The  directors  of  a  company  wrote  a  letter 
toA^  a  sharekolder^  offering  to  allot  him 
fwr  reserved  shares j  and  asking  if  he  vnshed 
for  any  tnore,  the  price  of  the  shares  to  be 
paid  on  or  before  the  1st  of  October  then 
next,  A.  wrote  in  reply ^  agreeing  to  take 
ikt  four  shares^  and  applying  for  four  mxyre^ 
if  he  could  have  them  on  the  terms  men- 
tioned in  the  director^  letter.  The  directors 
then  wrote  to  say  thai  they  had  allotted  him 
four  shareSj  for  which  he  had  applied^  in 
addition  to  the  four  previously  accepted  by 
him^  and  that  die  shares  must  be  paid  for 
on  or  before  the  1st  of  October,  or  they  toould 
he  forfeited,  A .  did  not  pay  for  the  shares, 
and  before  the  1st  of  October  the  company 
was  ordered  to  be  wound  up  : — Held,  that 
A.  teas  a  contributory  in  respect  of  the  first 
four  shares,  the  contract  to  take  those  shares 
being  concluded  by  A.'s  letter,  but  not  in 
respect  of  the  four  additional  shares,  the  con- 
tract as  to  those  shares  being  left  incomplete 
by  the  two  first  letters,  and  the  third  letter 
hamng  introduced  into  the  contract  a  new 
term,  as  to  forfeiture,  which  A,  had  not 
subsequently  cuxepted. 

The  deed  of  settlement  of  a  company  pro- 
vided that  the  executors  of  a  shareholder 
should  either  sell,  or  by  executing  the  deed 
become  proprietors  in  their  own  right  of 
their  testators*  shares,  and  should  not  in  the 
mean  time  receive  the  dividends.  It  also 
provided  that  no  one  person  should  hold 
less  than  five  shares.  The  executors  of  D,  a 
deceased  shareholder,  were  allowed  by  the 
directors  to  receive  the  dividends  on  D,*s 
•hares  for  several  years,  and  ujere  not  re- 
quired to  execute  the  deed  of  settlement.  The 
directors,  in  pursttance  of  a  resolution  to 
allot  certain  reserved  shares  among  the 
existing  shareholders  in  proportion  to  their 
original  shares,  offered  two  reserved  shares 
to  the  executors  of  D;  and  R,  one  of  the  exe- 
cutors, who  held  no  shares  in  his  own  right, 
without  consulting  his  co-executor,  agreed  to 
New  8bbis8,35.— Chaxc. 


accept  the  two  shares  as  executor  of  D,  The 
company  being  wound  up,  —  Held,  that 
neither  R,  in  his  own  right,  nor  the  execu- 
tors as  such,  vfere  contributories  in  respect 
of  the  two  shares. 

In  a  similar  case,  both  the  executors  agreed 
to  take  two  reserved  shares  "as  executors," 
neither  of  them  having  previously  any  shares 
in  his  own  right: — Held,  that  they  were 
contributories  as  executors. 

These  were  three  summonses  relating  to 
the  settling  of  the  list  of  contributories  of 
,the  Leeds  Banking  Company,  now  in  course 
of  winding  up  under  tiie  Companies'  Act, 
1862 ;  each  of  them  had  been  selected,  and 
adjourned  into  court,  as  representing  a 
number  of  other  cases  which  involved  the 
same  questions. 

The  Leeds  Banking  Company  was  estab- 
lished under  the  7  Geo.  4.  c.  46,  with  a 
capital  of  1,000,000/.,  divided  into  10,000 
shares  of  100/.  each. 

The  deed  of  settlement  contained  the 
following  clauses : 

7.  No  person  shall  in  his  own  right, 
nor  shall  any  firm,  as  such  (except  this 
company),  be  allowed  to  hold,  or  be 
beneficially  interested  in  more  than  100 
shares,  nor  less  than  five  shares,  at  any 
one  time,  in  the  capital  stock  of  the  com- 
pany; and  no  person  or  firm  (except  as 
aforesaid),  holding  any  shares  in  the  com- 
pany above  or  below  the  respective  num* 
bers  above  mentioned  at  the  time  of  the 
declaration  of  any  dividend  of  profits,  shall 
be  entitled  to  claim  or  receive  the  dividends 
payable  upon  or  in  respect  of  the  shares 
hereby  prohibited  from  being  held  as  afore- 
said ;  but  the  dividends  calculated  upon 
such  prohibited  shares  shall  be  added  to 
the  capital  of  the  company,  and  form  part 
thereof. 

10 The  company  shall  in  no  case 

be  boimd  to  notice  or  be  affected  with 
express  notice  of  any  trust,  lien,  or  equit- 
able charge  in  or  on  any  shares,  or  by  any 
gift  thereof  by  way  of  legacy,  or  by  any 
person  becoming  possessed  thereof  as  admi- 
nistrator, until  such  legatee  or  adminis- 
trator shall  have  been  admitted  a  proprietor 
thereof,  as  hereinafter  mentioned. 

14.  The  husbandofany  female  proprietor, 
or  the   executor,  legatee  or  administrator 
of  any  deceased  proprietor,  or  the  guardian 
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or  trustee  of  any  proprietor,  or  the  assignee 
of  any  bankrupt  or  insolvent  proprietor, 
shall  not,  as  such,  be  a  qualified  proprietor 
in  respect  of  such  shares  as  shall  be  vested 
in  him  in  any  of  the  aforesaid  capacities ; 
but  any  such  husband,  executor,  legatee, 
^.  shall  be  at  liberty  either  to  sell  and 
dispose  of  such  shares,  in  manner  and  sub- 
ject to  the  provisions  contained  in  these 
presents,  or  to  become  a  proprietor  in  the 
company  in  respect  of  such  shares,  on  giving 
notice  in  writing  to  the  directors  for  the 
time  being,  at  the  banking-house  of  the 
company  in  Leeds,  of  his  desire  to  become 
a  proprietor,  ....  whereupon,  and  upon 
otherwise  complying  with  the  provisions  con- 
tained in  these  presents,  he  shall  be  admit- 
ted and  become  a  proprietor  of  such  shares, 
and  shall  have  the  same  transferred  into  his 
name  accordingly;  but  any  such  husband, 
executor,  legatee,  iic  who  shall  not  elect 
to  become  a  proprietor  as  aforesaid  shall 
sell  and  dispose  of  the  shares  vested  in  him 
in  any  such  capacity,  and  shall  be  entitled 
to  receive  any  dividends  which  shall  have 
become  due  on  such  shares  before  his  title 
to  the  same  shares  accrued ;  but  no  divi- 
dends which  may  become  due  on  the  same 
shares  after  his  title  shall  have  accrued 
shall  be  received  or  demandable  by  him. 

16.  The  directors  for  the  time  being 
may,  and  they  are  hereby  authorized  and 
empowered,  if  they  shall  think  fit,  to  pur- 
chase any  ahsaea  in  the  capital  stock  of  the 
company  on  behalf  and  for  the  benefit  of 
the  company ;  and  whenever,  by  means  of 
any  purchase  made  or  forfeiture  accrued, 
any  shares  shall  become  vested  in  the 
directors,  the  directors  for  the  time  being 
may  either  retain  such  shares  on  behalf  and 
for  the  benefit  of  the  company,  or,  at  their 
discretion,  and  without  any  concurrence  of 
the  former  holder  or  owner  thereof,  or  his 
representatives,  sell  and  dispose  thereof 
by  public  sale  or  private  contract,  or  other- 
wise act  therein  as  to  them  shall  seem 
most  expedient  for  the  benefit  of  the 
company. 

18.  Every  present  and  future  subscriber 
of  shares,  and  every  purchaser,  transferee 
and  representative  becoming  a  proprietor  of 
shares,  shall,  in  respect  thereof,  execute  these 
presents  ;  .  .  .  .  and  in  case  any  of  the  pre- 
sent or  future  subscribers,  or  any  purchaser, 
transferee  or  representative  becoming  a  pro- 


prietor shall  neglect  or  refuse  to  execute 
these  presents  for  the  space  of  three  calen- 
dar months  next  after  notice  in  writing  shall 
have  been  given  or  sent  to  him  for  that 
purpose  by  the  directors  for  the  time 
being,  it  shall  be  lawful  for  the  direc- 
tors for  the  time  being,  at  any  time 
thereafter,  to  decUire  the  shares  of  such 
person  so  neglecting  or  refusing,  and  all 
benefit  and  advantage  thereof  or  incident 
thereto,  forfeited  to  the  other  members  of 
the  company,  and  the  same  shall  be  forfeited 
accordingly ;  and  the  person  so  neglecting 
or  refusing  shall  be  excluded  aU  benefit  and 
advantage  therefrom,  and  the  directors 
may  thereupon  retain  or  sell  the  same  for 
the  benefit  of  the  company,  unless  such 
directors  shall,  in  their  discretion,  think  fit 
to  waive  such  forfeiture,  according  to  the 
provision  for  the  remission  of  forfeitures 
hereinafter  contained. 

At  the  original  allotment  of  shares  about 
3,000  shares  were  reserved  by  the  directors, 
with  a  view  to  their  being  allotted  from 
time  to  time  to  new  customers,  in  order  to 
extend  the  business  of  the  company.  Many 
of  these  shares  were  subsequently  allotted, 
and  in  May,  1864,  there  were  about' 1,300 
shares  which  had  never  been  allotted.  The 
directors  had,  under  the  16th  clause  of  the 
deed  of  settlement,  re-purchased  shares 
from  time  to  time,  and  in  May,  1864,  they 
had  about  1,300  shares  so  re-purchased 
under  their  control. 

In  May  and  June,  1864,  the  directors 
passed  resolutions  with  reference  to  the 
issue  of  shares,  of  which  the  following 
minutes  were  contained  in  the  company's 
books: 

26th  May,  1864.— After  a  long  dis- 
cussion respecting  the  2,660  reserved  shares, 
it  was  resolved  to  issue  the  whole  number 
as  follows :  one  share  to  eveiy  shareholder 
of  five  shares  and  upwards,  being  one  for 
every  five  shares,  at  40/.  per  share.  Circular 
to  be  prepared  and  submitted  to  the  next 
meeting. 

16th  June,  1864. — At  a  meeting  of  the 
directors  the  manager  presented  the  fol- 
lowing circular  respecting  the  issue  of  the 
reserved  shares,  when  it  was  resolved  that 
the  circular  be  approved  of  and  issued  as 
early  as  possible,  with  the  alteration  of  the 
amount  at  which  they  should  be  issued'from 
40/.  each  to  30/.  each. 
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In  aocordance  irith  these  resolutions,  the 
following  circular,  dated  the  22nd  of  June, 
1864,  and  signed  by  the  m^n&ger,  was 
ittued  to  eveiy  shareholder,  the  blanks  in 
each  case  being  filled  up  according  to  the 
number  of  shares  held  by  the  shardiolder : 

"The  directors  of  the  Leeds  Banking  Com- 
pany being  of  opinion  that  it  is  desirable 
to  issue  tibe  reserved  shares,  have  directed 
me  to  offer  you  one  share  for  each  five 
ahares  held  by  you,  at  30/L  per  share.  As 
yon  hold  shares,  you  are  entitled  to 
of  the  new  issue.  I  shall  be  obUged  if  you 
will,  within  fourteen  days  from  this  date, 
sign  and  return  the  annexed  form,  stating 
whether  you  are  desirous  of  taking  up  the 
shares,  and  also  whether,  in  the  event 
of  any  shares  remaining,  you  wish  to  have 
any  more  allotted  to  you;  if  so,  please  to 
say  how  many.  If  taken  up,  the  amount 
must  be  paid  to  the  bank  on  or  before  the 
Ist  of  October  next;  if  paid  before  that 
time,  interest  at  51,  per  cent,  will  be  al- 
lowed, and  the  shares  will  then  be  entitled 
to  one  quarter's  dividend  at  the  end  of  the 
year." 

addinell's  cask. 

William  Addinell  was  the  holder  by  ori- 
ginal allotment  of  twenty  shares,  for  which 
he  had  executed  the  deed  of  settlement. 
He  received  the  circular  of  the  22nd  of 
June,  offering  him,  as  the  holder  of  twenty 
shares,  four  new  shares,  and  on  the  4th  of 
July  he  signed  and  sent  to  the  manager 
the  following  answer,  which,  with  the  excep- 
tion of  the  words  in  italics,  was  a  printed 
form  sent  with  the  circular : 

"  Sir, — In  reply  to  your  circular  of  the 
32nd  of  June,  1864,  I  agree  to  take  four 
shares,  being  my  proportion  of  allotment 
and  my  proportion  of  shares  in  addition,  if 
I  can  have  them  on  the  terms  stated  in 
your  circular." 

On  the  18th  of  July  the  manager  sent  to 
Addinell  the  following  circular,  which  was 
also  sent,  mutaiig  mutandU^  to  every  share- 
holder who  had  applied  for  shares  in  addi- 
tion to  those  offered  to  him  by  the  circular 
of  the  22nd  of  June: 

^'The  directors  of  the  Leeds  Banking 
^^pany  have  instructed  me  to  inform  you 
that  they  have  allotted  to  you  four  addi- 
^nal  ahares  for  which  you  have  applied, 
at  the  snm  ol  30/L  p«r  share,  in  addition  to 


the  four  shares  previously  accepted  by  you, 
making  your  number  of  new  shares  eight 
The  directors,  in  consequence  of  the  very 
numerous  applications,  have  been  unable  to 
allow  you  more  additional  shares  than  the 
above  number.  The  amount  to  be  paid  to 
the  bank  on  or  before  the  1st  of  October 
next,  or  the  shares  will  be  foifeited  (if  paid 
before  that  time  interest  at  bL  per  cent, 
will  be  allowed),  and  the  shares  will  then 
be  entitled  to  one  quarterns  dividend  at  the 
end  of  the  year." 

The  directors  did  not  in  every  case 
allot  the  additional  shares  in  the  propor- 
tion of  one  to  every  five  original  shares 
held  by  the  person  applying.  Addinell 
made  no  payment  in  respect  of  the  eight 
shares. 

On  the  24th  of  September,  1864,  a  peti- 
tion was  presented  for  the  winding-up  of 
the  company,  and  on  the  13th  of  October 
a  winding-up  order  was  made.  The  official 
liquidator  sought  to  place  Addinell  on  the 
list  of  contributories  in  respect  of  the  eight 
shares,  as  well  as  his  original  twenty  shares. 

In  a  previous  case,  similar  to  AddrndVi 
c€ue  in  every  respect,  except  that  the  share- 
holder there  had  paid  for  the  new  shares, 
it  had  been  decided  by  Vice  Chancellor 
Kindersley,  whose  decision  had  been  affirmed 
by  Lord  Justice  Turner,  (Lord  Justice 
Knight  Bruce  dissenting,)  that  the  share- 
holder had  contracted  to  take  the  shares  in 
prcesenti^  and  was  consequently  a  contribu- 
tory in  respect  of  them. 

See  In  re  the  Leed$  Banking  Company^ 
ex  parte  Barrett^  34  Law  J.  Rep. 
(n.s.)  Ghanc  558. 

Mr.  OUuse  and  Mr.  Cotton^  for  the  offi- 
cial liquidator. — This  case  is  governed  by 
Barrett^s  case;  the  only  additional  circum- 
stance in  that  case,  viz.  payment,  was  not 
necessary  to  complete  the  contract,  and  was 
not  relied  upon  as  a  ground  of  decision.  The 
contract  to  take  the  first  four  shares  was  com- 
pleted by  Addinell's  letter  of  the  4th  of  July, 
and  the  contract  to  take  the  second  four 
by  that  letter  and  the  allotment,  which 
was  announced  to  him  by  the  letter  of  the 
18th  of  July.  It  will  be  said  that  the  letter 
of  the  18th  of  July  introduced  a  new  term 
into  the  contract,  by  saying  that  the  shares 
would  be  forfeited  in  case  of  non-payment 
on  or  before  the  1st  of  October  ;  but  that 
was  merely  an  expression  of  what  was  im- 
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plied  in  the  circular  of  the  22nd  of  June, 
viz.,  that  time  was  of  the  essence  of  the 
contract. 

Mr,  Baily  and  Mr,  Wickeiu,  for  AddinelL 
— ^The  declaration  that  the  shares  would  be 
forfeited  was  a  variation  of  the  intended 
contract,  and  entitled  Addinell  to  repu- 
diate the  contract — 

Ex  parte  Capper,  19  Law  J.  Rep.  (N.a) 

Chanc  394. 
The  Oriental,  dee.  Company y,  Brigge,  31 

Law  J.  Rep.  (n.s.)  Chanc.  24i. 
As  he  never  did  any  act  binding  him  to  ac- 
cept the  contract  so  varied,  he  must  be  taken 
to  have  repudiated  it.  The  variation  affected 
the  contract  to  the  first  four  shares  as  well 
as  the  second  four,  both  being  mentioned  in 
the  letter  of  the  18th  of  July.  But  assum- 
ing the  contract  to  be  complete,  it  gave 
Addinell  the  option  of  allowing  the  shares 
to  be  forfeited  by  non-payment,  and  having 
exercised  that  option  he  is  not  the  holder 
of  the  shares.  As  to  the  four  additional 
shares,  the  allotment  was  not  in  compliance 
with  Addinell's  application  for  his  "pro- 
portion" of  such  shares,  inasmuch  as  the 
additional  shares  were  not  allotted  to  the 
shareholders  applying  for  them  in  the  pro- 
portion of  their  original  shares. — They  also 
claimed  for  Addinell  the  benefit  of  their 
subsequent  argument  in  Dobson's  case, 
upon  the  meaning  of  the  words  "  reserved 
shares.'' 

Mr,  Glasse,  in  reply. — In  Ex  parte  Cap- 
per the  application  for  shares  was  silent  as 
to  the  time  of  payment,  but  here  it  referred 
to  the  terms  of  the  circular  of  the  22nd  of 
June,  which  imperatively  fixed  the  time. 
The  Oriental  Company  v.  Brigge  was  a  case 
of  specific  performance,  and  inapplicable  to 
the  present  case,  of  which  the  object  was 
to  adjust  the  liabilities  of  partners.  At  all 
events,  the  introduction  of  a  new  term  could 
not  vary  the  previously-completed  contract 
as  to  the  first  four  shares.  The  words  "  my 
proportion,"  inserted  by  Addinell  in  the 
letter  of  the  4th  of  July,  were  used  by  him 
in  the  same  sense  as  in  the  previous  sentence 
of  the  same  letter,  viz.,  "  one  to  five  of  my 
original  shares." 

dobson's  case. 

Joseph  Dobson  was,  at  the  time  of 
his  death,  a  holder  of  five  shares  in  the 
company;  he  died  in  March,  1846,  having 


made  a  will  whereby  he  appointed  Samuel 
Dobson,  Richard  Dobson,  James  Dobson 
and  John  Thackrah  his  executors.  The  will 
did  not  mention  the  shares,  and  contained 
no  power  to  invest  any  part  of  his  estate 
in  shares.  James  Dobson  did  not  prove  the 
wilL     Samuel  Dobson  died  in  1851. 

None  of  the  executors  executed  th&  deed 
of  settlement,  but  their  names  were  entered 
as  executors  in  the  shareholders'  ledger. 
They  gave  no  notice  under  the  14th  clause 
of  the  deed  of  settlement;  the  directors 
gave  them  no  notice  under  die  18th  clause, 
and  paid  the  dividends  on  the  testator's 
shares.  After  the  death  of  Samuel  Dobson 
all  circulars  and  notices  sent  from  the  bank 
were  sent  to  Richard  Dobson  only,  and  he 
alone  received  the  dividends  and  signed 
the  receipts  as  executor  of  Joseph  Dobson, 
except  once,  when  Thackrah  received  a 
dividend  and  signed  a  receipt,  "  For  self 
and  co-executor  of  Joseph  Dobson."  Rich- 
ard  Dobson  held  no  shares  in  his  own 
right 

The  circular  of  the  22nd  of  June,  1864, 
was  sent  to  Richard  Dobson,  addressed  to 
"  the  executors  of  Joseph  Dobson,"  offering 
them  one  share  in  respect  of  the  ^vq  shares 
held  by  them,  and  requesting  to  know  whe- 
ther they  wif^ed  for  any  and  how  many  ad- 
ditional shares.  On  the  24th  of  June  Richard 
Dobson  left  at  the  bank  the  printed  form 
of  answer,  filled  up  and  signed  as  follows  : 
"  In  reply  to  your  circular  of  the  22nd  of 
June,  1864,  I  agree  to  take  one  share,  being 
my  proportion  of  allotment,  and  twenty 
shares  in  addition,  if  I  can  have  them  on 
the  terms  stated  in  your  circular.  Richard 
Dobson,  executor  of  Joseph  Dobson."  At 
the  same  time  he  paid  30/.  for  the  share 
allotted,  and  received  the  following  receipt : 
"  Paid  the  Leeds  Banking  Company  30^ 
on  account  of  Richard  Dobson,  pr.  one 
share  allotted;  certificate  to  be  given  on 
the  1st  of  October,  1864." 

On  the  18th  of  July  a  circular  (the 
same,  m'Uta;tis  mutandis,  as  was  sent  to 
Addinell,)  was  sent  to  Richard  Dobson, 
announcing  the  allotment  of  one  addi- 
tional share,  for  which  he  had  applied, 
in  addition  to  the  one  share  previously 
accepted  by  him.  This  circular  being  lost, 
it  was  not  known  how  it  was  addressed,  but 
it  was  supposed  to  have  been  addressed  to 
''  the  executors  of  Joseph  Dobson."  On  the 
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26lh  of  July  Bichard  Dobson  paid  SOL  for 
the  additional  ahare,  and  received  the  fol- 
lowing receipt :  "  Paid  to  the  Leeds  Bank- 
ing Company  30^  on  account  of  exon. 
of  Josh.  DolMon,  pr.  one  share  additional 
granted,  for  which  a  certificate  will  be 
given  1st  October,  1864."  Richard  Dobson 
acted  throughout  these  transactions  without 
consulting  his  co-executor  Thackrah. 

Richard  Dobson  and  Thackrah  had  been 
placed  on  the  list  of  contributories,  as  exe- 
cutors of  Joseph  Dobson,  in  respect  of  thefive 
shares.  The  official  liquidator  now  sought 
to  have  Richard  Dobson  placed  on  the  list 
of  oontributories  as  a  contributory  in  his 
own  right,  in  respect  of  the  two  shares 
mentioned  in  the  circulars  of  the  22nd  of 
Jnne  and  the  18th  of  July. 

Mr.  Glaste  and  Mr.  Cotton,  for  the  official 
Kqoidator. — An  executor  cannot  contract 
in  that  capacity  so  as  to  bind  the  testator's 
estate.  II  he  professes  so  to  contract  he 
becomes  persozudly  liable ;  for  instance,  an 
executor  continuing  a  partnership  of  his 
testator  is  personally  liable  to  creditors  and 
co-partners  in  respect  of  matters  subsequent 
to  the  testator's  death.  Here  the  e^^ecutors 
of  Jo8€ph  Dobson  have  been  rightly  made 
contribntories  as  executors  in  respect  of 
their  testator's  original^  shares,  by  reason 
of  the  testator's  contract  to  be  liable  in  re- 
spect of  those  shares;  but  they  could  not, 
and  h/ortiori  one  of  them  alone  could  not, 
incur  a  fresh  liability  on  behalf  of  the  estate. 
Richard  Dobson,  therefore,  must  be  treated 
as  having  agreed  to  take  the  shares  in  his 
own  right — 

InreBlakelet^s  Executors,  3  Mac.  &  G. 
726. 

Spene^s  case,  17  Beav.  203. 

Hoare's  case,  2  Jo.  &  H.  229 ;  s.  c.  31 
Law  J.  Rep.  (n.s.)  Chanc.  504. 

Dnmmond^s  case,  2  Giff.  189. 

The  Liverpool  Borough  Batik  v.  Walker, 
4  De  Gex  &  J.  24. 

Lucas  V.  Williams,  3  Giff.  150. 
The  7th  clause  of  the  deed  of  settlement 
in  effect  only  suspends  the  pajrment  of 
dividends  to  persons  holding  less  than 
five  shares  in  their  own  right;  but  even 
if  the  directors  could  not  allot  less  than 
five  shares  to  Richard  Dobson,  he  is  still 
bound  by  his  contract — 

Hkchoocks  case,  3  De  Gex  &  Sm  92. 
[KiNi>KR8LET,  V.C. — Does  a  person  who 


enters  into   a  contract  as  agent  without 
authority  make  himself  personally  liable?] 
Yes — 

Sug.  Vend,  <fe  Pur.  (14th  edit.)  47. 

Wyaity,  Allan,  Ibid-  Appendix,  No.70. 

Chaduneky.  Maden,  9  Hare,  188  ;  s.  c. 
21  Law  J.  Rep.  (n.s.)  Chanc  876. 

Saxon  V.  Blake,  29  Beav.  438. 
Mr.  BaUy  and  Mr.  Wickens,  for  Dobson. 
— ^The  contract  was  treated  throughout  by 
both  parties  as  being  made  by  and  witli 
the  executors  of  Joseph  Dobson.  The  new 
shares  were  in  the  nature  of  an  accretion  or 
bonus  upon  the  original  shares,  and  it  was 
only  as  holding  original  shares  that  the 
offer  of  them  was  made  to  the  executors. 
Two  shares  only  could  not  have  been  allotted 
to  Dobson  in  his  own  right,  or  at  all  events 
he  could  not  have  got  the  dividends,  and 
it  is  absurd  to  suppose  that  he  meant  to 
accept  shares  on  those  terms.  He  is  willing 
to  perform  his  contract  by  being  put  on 
the  list  as  executor  in  respect  of  these  shares, 
and  if  he  cannot  be  so  put  on,  the  company, 
having  dealt  with  him  in  that  capacity  with 
their  eyes  open,  have  no  right  to  vary  the 
contract  by  making  him  personally  liable. 
Even  in  the  case  suggested,  of  an  unautho- 
rized agent,  the  contract  would  not  be 
enforced  in  equity  against  the  agent,  though 
he  might  be  liable  to  damages  at  law  for 
his  misrepresentation ;  but  here  there  was 
no  deception  on  the  part  of  Dobson.  The 
cases  cited  were  not  cases  of  dealing 
between  a  company  and  executors.  But 
the  contract  is  altogether  void  on  the 
ground  that  the  directors  had  not  enough 
reserved  shares,  properly  so  called,  to  allot 
to  every  shareholder  the  number  which  they 
contracted  to  allot.  The  shares  repurchased 
under  the  16th  clause  were  not  reserved 
shares,  and  it  is  doubtful  whether  that 
clause  empowered  the  directors  to  reissue 
such  shares. 

Mr.  Glasse,  in  reply. — ^Thackrah,  not 
having  concurred  in  the  contract,  cannot  be 
made  a  contributory — 

Bunn's  case,  2  De  Gex,  F.  A  J.  275. 
Dobson's  acceptance  of  the  shares  as  ex- 
ecutor implied  that  he  had  authority  to 
enter  into  the  contract  in  that  capacity;  he 
cannot  now  escape  liability  on  the  groimd 
of  his  incompetence,  and  so  take  advantage 
of  his  own  wrong.  The  shareholders  must 
have  known  that  there  were  not   2,660 
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uniasaed  shares,  and  that  therefore  the  re- 
solution in  pursuance  of  which  the  new 
shares  were  idlotted  referred  to  repurchased 
as  well  as  unissued  shares. 

fsabnsidb's  and  dsax's  case. 

Edward  Feamside  was  at  the  time  of  his 
death  a  holder  of  ten  shares  in  the  com- 
pany ;  he  died  in  August,  1861,  having  by 
his  will  appointed  Saiah  Feamside  and  John 
Dean  his  executors.  The  will  mentioned 
Bank  shares  (inter  alta)  in  a  general  bequest 
of  personalty,  but  contained  no  power  for 
the  executors  to  invest  in  shares. 

The  executors  did  not  execute  the  deed 
of  settlement,  but  their  names  were  entered 
as  the  executors  of  Edward  Feamside  in 
the  shareholders*  ledger.  No  notices  were 
given  under  the  14th  or  18th  clauses  of  the 
deed  of  settlement  Cirenlars  and  notices 
from  the  bank  were  sent  to,  and  the  divi- 
dends on  the  ten  shares  were  received  by 
both  the  executors. 

The  drcuhir  of  the  22nd  of  June,  1864, 
was  sent  "to  the  executors  of  Edward 
Feamside,"  offering  them  two  new  shares 
as  holders  of  five  shares,  and  they  filled 
up,  signed  and  retumed  part  of  the  printed 
form  of  answer  as  follows  : 

"  In  reply  to  your  circular  of  the  22nd 
of  June,  1864,  I  agree  to  take  ttoo  shares, 
being  my  proportion  of  allotment. 
''  John  Dean, 
'^  Sarah  Feamside, 
''  Executors  of  the  late  Edward  Feamside.'' 

On  the  31st  of  July,  1864,  Sarah  Feam- 
side paid  to  the  bank  60/.  for  the  two  sharesso 
allotted,  and  the  following  receipt  was  given 
to  her :  *'  Paid  to  the  Leeds  Banking  Com- 
pany, on  account  of  Mrs.  Sarah  Feamside, 
ex.  Ed.  Feamside,  pr.  shares,  for  which 
certificate  will  be  given  Ist  October,  1864." 

Neither  Sarah  Feamside  nor  Dean  held 
any  other  shares  in  their  own  right  They 
had  been  placed  on  the  list  of  contributories 
as  executors  of  Edward  Feamside  in  respect 
of  the  ten  shares  held  by  him,  and  the 
ofiicial  liquidator  now  sought  to  put  them 
on  the  list  as  contributories  in  their  own 
right  in  respect  of  the  two  shares  mentioned 
in  the  circular  of  the  22nd  of  June,  1864. 

The  same  counsel  appeared  as  in  the 
other  cases,  but  the  case  was  not  argued, 
both  sides  relying  upon  the  arguments  in 
Dobson's  case. 


KiKDEBSLET,  V.C.  (Nov.  17)  gave  judg- 
ment in  the  three  cases. — ^The  company, 
upon  the  original  distribution  of  shares, 
reserved  a  certain  number  of  shares,  with  a 
view  to  those  shares  being  used  to  extend 
the  connexions  of  the  company  by  being 
issued  to  persons  who  would,  by  thdr 
custom,  add  to  the  busioeBs  of  the  company ; 
some  of  those  shares  have  subsequently, 
from  time  to  time,  been  issued,  and  at  the 
time  of  the  transactions  in  question  about 
1,300  remained  unissued ;  at  the  same  time 
the  directors  had  under  their  control  about 
the  same  number  of  shares,  which  they  had 
purchased  under  the  power  given  to  them 
by  the  deed  of  settlement  It  is  there- 
fore clear  that  the  resolution  of  the  26th 
of  May,  1864,  in  speaking  of  '<  2,660 
reserved  shares,"  must  have  referred,  not 
only  to  the  unissued,  but  also  to  the  pur- 
chased shares.  It  is  also  clear  that  '*the 
reserved  shares  "  mentioned  in  the  resolu- 
tion of  the  16th  of  June,  1864,  in  pursuance 
of  which  the  circular  of  the  22nd  of  June 
was  issued,  are  the  same  shares  as  were 
spoken  of  in  the  former  resolution. 

With  regard  to  Addinell*s  case,  before 
considering  the  effect  of  the  circular  of  the 
22nd  of  June,  I  must  observe  that  BomrMs 
case  has  decided  that  the  contract  (if  any) 
which  arose  out  of  that  and  the  subsequent 
documents  was  a  present  contract  to  take 
present  shares.  Tlie  effect  of  the  circular, 
considered  as  the  first  step  towards  what 
was,  or  is  alleged  to  be,  the  contract  between 
the  company  and  Addinell,  was  this:  it 
was  an  actual  offer  by  the  company  of  four 
new  shares,  and  a  request  that  he  would 
communicate  to  them  whether  he  wished 
to  have  more.  It  was  not  an  offer  of  more  ; 
but  a  request  that  he  would  say  what  his 
wish  was  upon  the  subject,  and  accordingly 
there  was  appended  to  the  drcular  the 
printed  form,  which  he  was  requested  to 
sign  and  return,  and  which  he  did  sign  and 
retum  on  the  4th  of  July.  A  question  has 
been  raised  as  to  what  was  meant  by  the 
words  "my  propox;^on,''  in  the  second 
clause  of  the  letter  of  the  4th  of  July;  in 
the  view  which  I  take  of  the  case  it  is 
unnecessary  to  decide  that  question;  but 
I  am  of  opinion  that  Addinell  meant  to 
say,  "  I  will  take  the  same  number  of 
additional  shares,  which  you  say  I  am 
entitled  to  of  new  shares  in  the  first  in- 
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stance."  This  letter  was,  in  my  opinion,  an 
acceptance  of  the  company's  ofifer  of  four 
new  shares.  It  was  simply  the  case  of  one 
person  offering  property  to  another  on  cer- 
tain terms,  and  the  latter  writing  to  say, 
"  I  accept  your  offer."  Therefore,  supposing 
there  was  nothing  more  in  the  case,  so  fieur 
as  the  two  letters  of  the  22nd  of  June  and 
the  4th  of  July  were  concerned,  there  was 
a  valid  contract  constituted  between  Ad- 
dinell  and  the  company  that  he  would  take 
four  shares.  But  with  regard  to  the  four 
additional  shares,  inasmuch  as  the  circular 
of  the  22nd  of  June  made  no  offer  of 
these  shares,  but  reserved  to  the  directors 
the  discretion  whether  they  would  allot 
him  any,  his  answer  applying  for  them 
did  not  constitute  a  contract.  Then  comes 
the  letter  of  the  manager  of  the  18th  of 
July.  That  letter  relates  to  the  additional 
ahaiea,  and  only  incidentally  mentions  the 
first  four  shares  as  having  been  already 
accepted.  It  contains  the  following  passage, 
which  is  veiy  material :  "  The  amount  to 
be  paid  to  the  bank  on  or  before  the  1st 
of  October  next,  or  the  shares  will  be  for- 
feited (if  paid  before  that  time  interest 
at  5^  per  cent,  will  be  allowed),  and  the 
shares  will  then  be  entitled  to  one  quar- 
ter's dividend  at  the  end  of  the  year." 
That  is  the  same  passage  as  occurs  in 
the  letter  of  the  22nd  of  June,  except  that 
the  words  '<  or  the  shares  will  be  forfeited" 
are  added.  The  passage  in  the  letter  of 
the  22nd  of  June  related  only  to  the  four 
shares  thereby  offered,  and  the  correspond- 
ing passage  in  the  letter  of  the  18th 
of  July  appears  to  me  to  apply  to  the 
additional  shares,  and  not  to  the  shares 
previously  offered  and  accepted.  But  the 
question  is,  what  is  the  effect  of  the 
words,  "or  the  shares  will  be  forfeited"? 
The  matter  stood  thus :  the  directors 
had  said,  ''  Do  you  wish  to  have  any  addi- 
tional shares  1"  Addinell  had  answered, 
"I  wish  to  have  a  certain  number."  That 
was  an  offer  to  take  as  many  additional 
shares  as  they  would  allot  him,  not  exceed- 
ing what  he  calls  his  "  proportion."  The 
<2ireck>iB  did  allot  him  four  additional 
shares  ;  and  if  it  stood  there  only,  it 
appears  to  me  that  there  would  have 
been  a  complete  contract  as  to  the  addi- 
tional shares.  But  in  telling  Addinell  that 
they  didallot  him  these  four  additionalshares, 


they  added  a  term  as  to  forfeiture  which 
was  not  comprised  in  the  original  letter, 
and  nothing  farther  took  place.  There  was 
no  payment  in  this  case,  as  there  was  in 
Barretts  case  and  the  other  two  cases  now 
before  me  ;  and  there  was  nothing  what- 
ever by  which  Addinell  accepted  the  addi- 
tional shares,  with  that  term  superadded, 
imposing  forfeiture.  In  Barrett's  case  and 
the  other  cases  the  payment  was  an  accept- 
ance of  the  new  term,  and  that  makes  the 
wide  difference  between  those  cases  and  the 
present 

The  result  is,  that  there  is  a  binding 
contract  quoad  the  first  four  shares,  but  that 
there  is  no  binding  contract  quoad  the 
four  additional  shares;  and  Addinell  must 
be  put  on  the  list  for  four  shares  only, 
in  addition  to  those  which  he  originally 
held. 

Dobson's  case  is  a  more  difficult  case, 
being  quite  a  new  case,  and  very  peculiar; 
but  I  have,  after  some  doubt,  arrived 
at  a  conclusion  upon  it  which  satisfies 
me.  Joseph  Dobson  having  held  ^yq 
shares  at  his  death,  in  1846,  ^e  company, 
by  the  terms  of  the  deed  of  settlement,  had 
a  right  to  require  his  executors  either  to 
become  what  is  called  ''qualified  share- 
holders"— ^that  is  to  say,  shareholders  per- 
sonally liable — in  respect  of  these  shares, 
or  else  to  sell  the  shares.  That  was  the 
right  of  the  company  as  between  them  and 
the  executors;  but  they  did  not  think  fit 
to  exercise  it.  For  eighteen  years  they 
allowed  the  matter  to  remain  in  statu  quoy 
leaving  no  one  on  the  list  of  shareholders 
as  the  owner  of  these  shares  personally  in 
respect  of  any  personal  right  or  involving 
any  personal  liability,  but  leaving  the  shares 
to  stand  in  that  sort  of  provisional  or  un- 
certain state,  as  being  the  shares  belonging 
to  the  executors,  and  not  putting  those 
executors  on  in  any  shape  so  as  to  make 
them  personal  owners  or  personally  liable 
to  the  company.  There  was  the  right  of 
the  company,  if  they  thought  fit  to  exercise 
it,  to  say,  "  Unless  you  will  become  per- 
sonally Uable  or  sell  your  shares,  we  will 
suspend  all  payment  of  dividends."  But 
they  did  not  think  fit  to  do  this ;  they  not 
only  acquiesced  but  assisted,  by  payment 
of  dividends,  in  the  continuance  of  matters 
in  that  condition  for  the  better  part  of 
twenty  years. 
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The  circular  of  the  22nd  of  June  was 
sent  not  only  to  every  person  holding  shares 
in  his  own  right,  but  also  to  the  executors 
of  Joseph  Dobson,  or,  at  least,  it  was 
addressed  to  the  executors,  and  sent  to 
Richard  Dobson  only.  On  the  24th  of 
June,  Richard  Dobson  called  at  the  bank, 
and  left  the  printed  form  of  answer  accept^ 
ing  the  one  share  offered  by  the  circular, 
and  applying  for  twenty  additional  shares, 
if  he  could  have  them.  This  was  signed, 
'*  Richard  Dobson,  executor  of  Joseph 
Dobson."  The  fact  that  this  letter  was 
expressed  in  the  singular  number,  "I 
agree,"  &c.,  is  explained  by  the  use  of  the 
printed  form  issued  to  each  shareholder; 
and  it  is  to  be  observed  that  the  form  of 
signature  testified  that  he  did  not  intend 
to  take  the  shares  in  his  individual  character. 
In  fact,  it  would  have  been  a  deviation 
from  and  a  violation  of  the  resolutions  of 
the  directors  if  they  had  allowed  Richard 
Dobson,  who  held  no  shares  of  his  own,  to 
have  one  of  the  new  shares  in  his  own  right, 
the  intention  being  that  only  those  who 
held  shares  should  have  the  benefit  of  the 
distribution  of  the  imissued  and  retained 
shares.  One  difficulty  in  the  case  arises 
from  this,  that  Thackrah,  the  other  executor, 
does  not  appear  to  have  known  anything 
about  it,  or  to  have  given  Richard  Dobson 
authority  to  do  anything  on  the  part  of  the 
executors ;  but  Dobson  alone  received  the 
circular  of  the  22nd  of  June,  and  he  alone, 
without  any  communication  with  Thackrah, 
fiUed  up  and  returned  the  answer,  signing 
it  as  executor  of  Joseph  Dobson. 

The  letter  sent  by  the  secretary  on  the 
18th  of  July  being  lost,  it  cannot  be 
known  to  whom  it  was  addressed;  but  as 
it  would  have  been  wrong  to  address  it  to 
Richard  Dobson,  who  held  no  shares  as  an 
individual,  it  may  be  assumed,  if  necessary, 
that  it  was  addressed  to  the  executors  of 
Joseph  Dobson. 

On  the  24th  of  June  Richard  Dobson 
paid  30/.  for  the  share  he  had  accepted  on 
that  day,  and  on  the  26th  of  July  he  paid 
30/.  for  the  additional  share.  On  the 
occasion  of  the  first  payment  he  received  a 
memorandum  in  these  words :  "  Paid  to  the 
Leeds  Banking  Company  30/.,  on  account 
of  Richard  Dobson,  for  one  share  allotted ;" 
but  of  course  that  was  only  acknowledged 
to  have  been  paid  on  account  of  the  share 


which  had  been  offered  to  the  executors, 
and  which  he  as  executor  had  accepted; 
and  on  the  second  payment  he  received  a 
memorandum  acknowledging  the  payment, 
^*on  account  of  the  executors  of  Joseph 
Dobson."  The  matter  appears  to  me  to 
have  been  consistent  throughout,  that  is 
to  say,  the  documents  are  consistent 
with  themselves  and  with  the  resolutions 
and  object  of  the  directors,  namely,  that, 
inasmuch  as  the  executors  of  Joseph 
Dobson  held  five  shares,  without  having 
been  called  upon  to  become  '*  qualified 
shareholders,"  the  offer  of  new  shares  was 
made  to  them  in  that  character,  as  persons 
who  held  these  shares  without  any  personal 
liability,  and  merely  qud  executors. 

In  ^Ib  case,  as  in  Barretts  cage,  the 
new  term  as  to  forfeiture  introduced  by 
the  letter  of  the  18th  of  July  has  been 
accepted  by  the  payment,  so  that  there  is 
a  contract  applicable  not  only  to  the  one 
new  share,  but  also  to  the  additional  share. 
The  question  then  is,  in  what  character 
did  Richard  Dobson  enter  into  that  con- 
tract? And  in  whatever  character  he  entered 
into  it,  is  he  liable  to  be  put  on  the  list 
of  oontributories  personally  and  indivi- 
dually, so  as  to  make  him  personally  liable 
as  a  shareholder?  I  think  that  neither 
Dobson  nor  those  who  were  acting  for 
the  company  could  have  understood  or 
supposed  at  the  time  that  there  was  any 
idea  of  Dobson  having  the  two  shares  in 
his  own  right  All  the  res  gestae  are  incon- 
sLstent  with  such  an  idea;  it  would  have 
been  a  violation  of  the  resolutions  and  the 
object  of  issuing  the  shares ;  it  would  also 
have  been  a  violation  of  the  7th  clause  of 
the  deed  of  settlement  The  first  part  of 
that  clause  provides  that  no  person  shall 
in  his  own  right  be  allowed  to  hold  or  be 
beneficially  interested  in  more  than  a  hun- 
dred or  less  than  five  shares;  and  the  ap- 
parent inconsistency  between  that  and  the 
subsequent  part  of  the  clause,  which  pro- 
vides that  no  person  holding  any  number 
of  shares  above  or  below  those  numbers 
shall  receive  any  dividend  in  respect  of 
them,  may  be  explained  by  construing  the 
latter  part  as  referring  to  persons  who 
originally  held  the  requisite  number  of 
shares,  but  have,  by  purchase  or  sale, 
or  otherwise,  raised  or  reduced  the  num- 
ber of  their    shares    above  or  below  the 
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proper  number,  wberean  the  former  part 
precludes  the  original  acquisition  of  more 
tiian  a  hundred  or  less  than  five  shares. 
It  would  have  been  utterly  inconsistent 
with  that  clause  that  an  act  should  be 
not  only  done  by  Dobson,  but  concurred 
in  and  authorized  by  the  company,  by 
which  Dobeon  was  to  become  the  holder  of 
two  shares  only.  In  that  point  of  yiew,  and 
looking  at  the  case  so  far,  it  appears  to  me 
impossible  to  say  that  Dobson  ought  to  be 
pnt  on  the  list  in  his  own  right;  that  is  to 
say,  he  never  intended  to  do  an  act  which 
would  make  him  personally  liable. 

But  then  it  has  been  suggested  that  there 
may  be  an .  analogy  between  this  case  and 
that  of  a  person  entering  into  a  contract  with 
another  under  a  £Edse  representation  that 
he  was  contracting  as  the  agent  of  a  third 
parly.  It  is  not  necessary,  however,  to  consi- 
der  whether  a  person  making  such  false  re- 
presentation would  make  himself  liable  to 
perform  the  contract  personally;  for,  assum- 
ing tliat  it  would  be  so,  I  do  not  think 
that  the  analogy  holds.    I  cannot  regard 
Richaid  Dobeon  as  representing  himself  to 
be  the  agent  of  the  executors.  It  was  a  very 
just  and  strong  observation  to  make,  that 
he  signed  the  letter  as  executor,  which  by 
inference  might  lead  one  to  suppose  that  he 
would  not  have  done  so  unless  he  had  got 
the  authority  of  the  other  executor,  but  I  do 
not  think  it  comes  to  that  The  company 
mnst  have  known  that  there  were  more 
executors  than  one;  indeed,  they  addressed 
thedrcnlarto  "the  executors."  And  it  only 
comes  to  this,  that  both  the  company  and 
Dobson,  if  they  thought  about  it  at  all, 
took  their  chance  of  its  being  all  right,  and 
regarded  the  transaction  as  being  on  behalf 
of  the  executors.    If  they  thought  about 
it  at  all,  they  took  the  chance  whether  the 
other  executor,  or  the  parties  beneficially 
entitled,  would  concur,  and  whether  the 
contract  could  be  carried  into  effect    Ri- 
chard Dobson,  therefore,  does  not  stand  in 
the  position  of  a  person  dealing  with  an- 
other upon  a  fidse  representation,  knowing 
it  to  be  false,  and  in  that  event,  it  may 
be  assumed,  making  himself  personally 
liable.    For  these  reasons   I  cannot  hold 
tbat  Dobson  has  made  1iim«Alf  personally 
liable. 

With  the  consent  of  both  parties,  I  will 
FTOceed  to  express  my  opinion  upon  the 
Niw  Sniii,  80.— OBAva 


further  question,  whether  Dobson  ought 
to  be  put  on  the  Ust  as  executor  in  re- 
spect of  these  two  shares.  To  put  him 
on  alone  in  his  representative  capacity 
would  have  no  effect,  for  in  the  absence 
of  the  other  executor  the  estate  of  Joseph 
Dobson  would  not  be  represented.  On  the 
other  hand,  Thackrah  has  done  nothing 
at  all  in  the  matter;  it  is  therefore  on  that 
ground  impossible- to  put  him  on  the  list 
jointly  wiUi  Dobson,  not  to  mention  the 
question  of  binding  the  parties  beneficially 
interested  under  the  wiU  of  Joseph  Dobson. 
The  result  is,  that  Dobson  cannot  be  put  on 
the  list  either  in  his  own  right  or  separately 
as  arepresentative,  or  jointly  with  Thackrah. 

The  case  of  Feamside  and  Dean  differs 
from  Dobson's  case  in  one  material  point, 
namely,  that  both  the  executors  signed  as  ex- 
ecutors the  letter  accepting  the  two  shares 
offered  by  the  circular  of  the  22nd  of  June. 
The  will  of  the  testator  in  this  case  mentioned 
bank  shares  in  an  enumeration  of  his  personal 
property,  but  that  amounts  to  nothing,  and 
has  no  bearing  on  the  present  question. 
The  receipts  for  dividends  on  the  testator's 
shares  have  been  signed  by  both  executors. 

The  reasons  above  stated  for  not  putting 
Dobson  on  the  list  in  his  personal  capacity 
apply  far  more  strongly  in  the  present 
case.  The  fact  that  both  executors  signed 
the  acceptance  removes  all  possible  doubt 
as  to  their  intention  to  enter  into  the  con- 
tract in  their  representative  capacity,  and 
at  the  same  time  leaves  no  ground  for  any 
suggestion  of  an  intention  to  make  a  repre- 
sentation which  was  not  perfectly  true.  It 
is,  therefore,  clear  that  the  intention  of  both 
parties  was,  that  the  two  new  shares  should 
stand  precisely  in  the  same  position  as  the 
testator's  ten  original  shares,  and  therefore 
there  never  was  any  agreement  by  the  exe- 
cutors to  become  personally  liable,  but  only 
an  agreement  to  take  shares  as  executors. 
In  this  case,  both  having  made  the  agree- 
ment, there  is  no  difficulty  in  placing  them, 
and  they  must  accordingly  be  placed,  on 
the  list  as  executors. 

In  all  the  cases  the  costs  will  come  out 
of  the  estate. 

Nate, — See  E:e  parte  ChuthwaiUy  3  De 
Qex  <fe  S.  258 ;  s.  c.  19  Law  J.  Rep.  (k.s.) 
Chanc  392. 
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FEATHERSTONHAUOH  V.  THE 
LEE  MOOR  PORCELAIN  CLAY 
COMPANY. 


JoifvtrStoch  C(mipany--1  &  8  Vict  c,  110. 
— PowtTB — Lecat  of  the  Undertaking, 

A  company y  estcibliBhedfor  the  preparation 
and  sale  of  porcelain  clay,  carried  on  busi- 
ness for  several  years  but  without  success ; 
their  resources  having  become  nearly  ex- 
hausted, and  an  entire  re-conetruction  of 
their  tporis  and  alteration  in  their  mode 
of  manufacture  being  found  necessary,  a 
resolution  was  passed,  for  winding  up  the 
company.  Before  the  resolution  was  con- 
firmed, a  proposition  was  made,  and  finally 
accepted  by  a  majority  of  more  than  two- 
thirds  of  the  shareholders,  for  leasing  their 
works  upon  terms  apparently  advantageotts. 
The  deed  of  settlement  empowered  the  direc- 
tors, with  the  sanction  of  two-thirds  of  the 
votes  recorded  at  an  extraordinary  general 
mating,  to  do  any  act  which  the  whole  body 
of  shareholders,  all  consenting,  could  do. 

Upon  a  bill  filed  by  a  dissentient  share- 
holder to  set  aside  the  lease  as  being  incon- 
sistent with  the  purpose  for  which  the  com- 
pany had  been  incorporated,  and  as  having 
been  granted  ultra  vires : — Held,  that  the 
lease  was  good,  as  being  a  lawful  means  of 
making  the  most  of  the  assets  of  the  company, 
and  that  the  granting  of  it  was  not  ultra 
vires. 

The  object  of  tlua  suit  was  to  set  aside 
a  lease  of  the  company's  works  which  had 
been  granted  under  the  circttmstances 
stated  below. 

The  plaintiffs  in  the  suit  were  the  execu- 
tors of  W.  Featherstonhaugh,  Esq.,  who 
was  at  the  time  of  his  death,  and  had  been 
for  some  years  previously,  the  registered 
holder  of  800  shares  in  the  company  of  the 
class  termed  "deferred"  shares. 

The  Lee  Moor  Porcelain  Clay  Company 
was  established  in  1852,  and  registered 
under  the  act,  7  &  8  Vict  c  110.        ^ 

The  deed  of  settlement  provided,  that 
the  business  of  the  company  should,  "in  the 
first  instance,  be  the  working,  preparation 
and  sale  of  porcelain  clay  and  its  adjuncts 
or  incidentid  products,"  with  power  in 
certain  events  to  include  mining  operations, 
"  but  so  that  the  preparation  and  sale  of 


porcelain  clay  should  always  bond  fide  con- 
tinue the  main  or  principal  business  of  the 
company." 

The  capita]  was  to  consist  of  100,000/., 
divided  into  4,000  shares  of  25/.  each,  of 
which  80,000/.  should  represent  the  value 
of  the  then  existing  leases,  works,  plant, 
machinery,  and  other  advantages  secured 
to  the  company  under  their  deed,  the 
remaining  20,000/.  to  be  raised  by  the  issue 
of  shares.  The  shares  representing  the 
80,000/.  were  to  be  entitled  to  a  preferential 
dividend  of  6/.  per  cent  in  priority  to  the 
payment  of  any  dividend  upon  the  remain- 
ing or  "deferred"  shares. 

The  property  of  the  company  was  held 
under  lease  for  a  term  of  ninety-nine  years, 
from  the  1st  of  January,  1835,  and  provi- 
sion was  made  for  the  continuance  of  the 
company  during  that  period,  subject  to  its 
earlier  dissolution,  "upon  a  resolution  to 
that  effect  being  carried  at  two  extraordi- 
nary general  meetings  by  a  majority  of  two- 
thirds  of  the  recorded  votes." 

In  March,  1854,  a  dividend  was  declared 
of  6/.  per  cent,  on  the  preference  shares, 
and  |/.  per  cent  on  the  deferred  shares; 
no  further  dividend  was  ever  afterwards 
declared  by  the  company. 

In  1861,  in  consequence  of  the  death  of 
Mr.  Phillips,  under  whose  management  the 
operations  had  been  carried  on  from  their 
commencement  up  to  that  time,  the  direc- 
tors took  upon  themselves  the  management 
of  the  business,  but  without  any  success : 
one  chief  cause  of  failure  being  the  position 
of  the  works  at  the  top  of  a  hill,  which 
entailed  great  expense  in  carting  the  day. 
It  was  found  that  to  continue  the  business 
with  any  prospect  of  success,  it  would  be 
necessaiy  not  only  to  alter  the  whole  mode 
of  manufacture,  but  also  to  construct  new 
works  in  a  more  advantageous  site.  Thei 
resources  of  the  company  were  at  the  same 
time  nearly  exhausted;  the  lease  under 
which  their  property  was  held  was  bur- 
dened with  a  dead  rent  of  nearly  300/.  per 
annum,  and  a  liability  to  forfeiture  if  the 
works  were  not  carried  on.  Considerable 
expenditure  had  been  incurred  in  the  pur- 
chase of  some  adjoining  brickworks  and 
leasehold  premises,  belonging  to  the  estate 
of  Mr.  Phillips,  which  had  always  been 
used  in  connexion  with  the  business,  and  a 
debt  of  10,000/.  had  been  contracted,  while 
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there  renudned  only  2,000L  not  called  up 
on  the  original  aharos,  and  17,000/.  on  800 
new  SL  per  cent,  preference  shares,  which 
had  been  recently  issued  and  taken  up 
principally  by  the  directors.  Under  these 
drcumstances,  in  August,  1862,  a  notice 
was  issued  for  two  extraordinary  general 
meetings,  to  be  held  on  the  1 1th  of  Sep- 
tember and  on  the  14th  of  October,  to 
consider  the  propriety  of  winding  up  the 
company. 

At  the  first  of  tkese  meetings  a  resolu- 
tion  was  passed  for  dissolving  and  winding 
1^  the  company;  but  before  the  day  ap- 
pointed for  the  second  meeting  the  direc- 
tors received  an  intimation  that  an  arrange- 
ment might  be  entered  into  for  leasing  the 
works  on  favourable  terms;  accordingly, 
on  the  14th  of  October,  the  question  of 
dissolution  was  adjourned,  and  the  direo- 
ton  immediately  issued  an  advertisement 
to  the  public  stating  the  terms  on  which 
a  lease  of  the  works  would  be  granted.  In 
answer  to  this  advertisement  a  proposal  was 
tendered  in  behalf  of  Mrs.  Martin,  and 
accepted  by  the  directors,  subject  to  the 
oon&rmation  of  the  shareholders.  Due 
notice  was  then  given  that  at  an  extraordi- 
nary general  meeting  to  be  held  on  the 
17th  of  December,  1862,  a  resolution  would 
be  proposed  purporting  to  authorize  the 
directors  to  grant  a  lease  of  the  works  of 
the  company  to  Mrs.  Martin  for  twenty- 
one  years,  at  a  net  rent  of  800/.  for  the 
first  seven  years,  1,000/.  for  the  second 
seven  years,  and  1,200/.  for  the  third  seven 
years. 

The  lease  was  to  comprise  the  whole  of 
the  company's  property,  the  lessee  under- 
taking to  erect  the  new  works,  and  at  the 
expiration  of  the  term  to  deliver  up  the 
business  to  the  company  in  an  available 
.  condition,  and  in  the  mean  time  to  indem- 
nify the  company  against  all  burdens  and 
liabilities  to  which  they  were  subject  under 
their  original  lease. 

Mr.  Featherstonhaugh,  upon  the  receipt 
of  the  notice,  wrote  to  the  directors,  pro- 
testing against  the  letting  of  the  works; 
but  no  attention  was  paid  by  them  to  his 
protest  The  resolution  was  put  to  the 
meeting  and  unanimously  passed  by  those 
present 

Mr.  Featherstonhaugh,  on  the  20th  of 
February,   1863,  wrote  to  the  directors, 


threatening  to  file  a  bill  in  Chancery  for 
an  injunction  against  granting  the  lease, 
to  which  the  directors  replied,  that  the 
lease  had  already  been  executed  by  them 
on  the  12th  of  February.  Mr.  Featherston- 
haugh then  gave  instructions  for  the  prepa- 
ration of  a  bill  to  set  aside  the  lease,  but 
died  before  the  fiUng  of  the  bill 

The  bill,  which  was  subsequently  filed 
by  his  executors,  in  August,  1863,  charged 
that  the  lease  was  inconsistent  with  the 
objects  for  which  the  company  was  formed, 
and  that  under  the  deed  of  settlement  no 
general  meeting,  ordinary  or  extraordinary, 
could  have  power  to  authorize  the  directors 
to  deal  with  the  business  of  the  company 
in  a  manner  inconsistent  with  its  objects 
as  therein  defined.  The  bill  'also  alleged 
that  firom  the  terms  of  the  lease  it  was 
impossible  that  the  deferred  shareholders 
could  ever  receive  any  interest  or  dividend 
upon  their  shares  during  the  whole  period 
for  which  the  lease  was  granted,  while  their 
liabilities  would  continue,  and  the  bed  of 
clay,  which  the  company  was  formed  to 
work,  might  be  consumed,  and  must  at  any 
rate  be  much  diminished.  Other  charges,  not 
material  to  the  case,  were  made  as  to  the 
state  of  the  finances  of  the  company  and 
improper  N  expenditure  on  the  part  of  the 
directors. 

The  clause  in  the  deed  of  settlement, 
under  which  the  directors  contended  that 
they  were  empowered  to  grant  the  lease, 
was  as  follows : 

"  It  shaU  be  competent  for  any  extraor- 
dinary general  meeting,  by  a  majority  of 
two-thii^  in  number  of  the  whole  number 

of  votes  recorded, so  fiu*  as  the  rules 

of  law  or  equity  will  permit,  to  amend,  add 
to,  or  repeal  all  or  any  of  the  clauses,  provi- 
sions or  stipulations  herein  contained,  and 
also  to  make,  do,  or  exercise,  and  to  bind 
the  company  and  every  shareholder  thereof 
to  any  act,  deed,  matter  or  thing  what- 
soever whidi  the  company,  by  virtue  of  its 
corporate  capacity  or  otherwise,  or  all  the 
shareholders  thereof  together,  is  or  would 
be  enabled  to  make,  do  or  execute,  if  the 
consent  of  every  shareholder  were  given 
thereto." 

Mr,  Oshiyrne  and  Mr.  Mtxcnaghtm,  for 
the  plaintiffii. 

Mr.  Bolt,  Mr.  Woley  and  Mr.  Drwx, 
for  the  company. 
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Mr.  Oiffard  and  Mr.  E.  CharUs^  for  the 


The  nature  of  the  aiguments  adduced 
will  sufficiently  appear  from  the  judgment 
of  the  Vice  Chancellor. 

The  following  cases  were  cited : 
Natuach  v.  Irving,   Gow  on  Partner- 
ship, app.  398,  cited  in  Lindley  on 
Partnership,  511. 
Colman  ▼.  the  Eastern  Counties  Bail- 
v>ay  Company y  10  Beav.  1;  s.  c.  16 
Law  J.  Bep.  (n.s.)  Chanc.  73. 
Lindley  on  Partnership,  674. 
In  re  the  Phoenix  Life  Insurance  Com- 
pany, 2  Jo.  &HenL  441;  8.C  31  Law 
J.  Rep.  (n.s.)  Chanc  749. 
Simpson  v.  the  Westminster  Palace  Hotel 
Company,  2  De  Gex,  F.  <fe  Jo.  141; 
8.  c  29  Law  J.  Rep.  (n.s.)  Chanc. 
661. 
White  V.  the  Carmarthen  and  Cardigan 
RaUxoay  Company,  33  Law  J.  Rep. 
(n.s.)  Chanc.  93. 
Whalley  v.  Whalley,  2  De  Ger,  F.  <fe 
Jo.  310. 
Also,  on  the  point  of  acquiescence  and 
expenditure  by  the  lessees. 

The  Master  of  Clare  Hall  v.  Harding, 
6  Hare,  273,  292;  s.  c.  17  Law  J. 
Rep.  (n.s.)  Chanc.  301. 
Eennie  v.  Toung,  2  De  Gex  <fe  Jo.  136; 
S.O.  27  Law  J.  Rep.  (n.s.)  Chanc. 
763. 
Mr.  Osborne,  in  reply. 

Wood,  V.C. — ^It  seems  to  me  that  I 
should  be  controlling  improperly  the  effect 
of  this  deed  if  I  did  not  allow  the  company 
to  do  that  act  which  they  have,  through 
the  medium  of  their  directors,  done.  The 
question  is  whether,  under  the  imusually 
large  power  conferred  upon  a  meeting  of 
the  shareholders  by  this  deed  (which  is  not 
by  any  means  an  unreasonable  power),  the 
company  is  not  able  to  do  that  which  they 
may  deem  best  with  reference  to  their  own 
assets. 

It  was  put  very  ably  by  Mr.  Waley  iu 
this  way,  that  the  company  having  taken 
certain  powers  with  reference  to  amending, 
altering  and  varying  the  provisions  in  the 
deed,  he  would  concede  that  all  those  powers 
tended  to  the  altering,  varying  or  amending 
anything  that  might  be  requisite  for  the 
immediate  carrying  on  of  the  business  which 


was  in  hand;  but  then  a  crisis  mi^t  come, 
in  which  it  would  be  necessary  to  have  larger 
powers  with  reference  to  the  administration 
of  the  property  of  the  concern  than  could 
be  given  under  any  ordinary  shareholders' 
deed,  it  being  well  known  that  under  an 
ordinary  shareholders'  deed  the  only  thing 
you  can  do  when  difficulties  arise,  is  to 
make  a  provision  (if  there  is  no  power  of 
sale  contained  in  the  deed)  for  the  disso- 
lution of  the  company  and  winding  up 
their  affairs.  Then  Mr.  Waley  put  this 
question,  whether  anything  could  be  con- 
ceived as  a  more  natural  interpretation  of 
this  clause  than  to  say  that  it  was  with 
reference  to  dealing  with  the  assets  in  cases 
of  emergency  that  a  power  of  such  a  large 
description  was  inserted.  Then  this  emer- 
gency has  arisen,  that  it  is  considered  by 
a  laxge  majority  of  shareholders,  by  every- 
body in  fact,  except  the  plaintiff'  testator, 
that  a  dissolution  must  take  place.  There 
were  remonstrances  by  the  testator  in  that 
respect,  but  everybody  came  to  that  opinien, 
and  indeed  they  passed  a  resolution  at  a 
meeting  of  the  shareholders  to  that  effect, 
that  a  dissolution  should  take  place.  That 
resolution  had  to  be  confirmed  by  a  second 
general  meeting.  In  the  interval  a  proposal 
came  from  some  one  more  sanguine  than 
the  shareholders,  saying,  ^I  am  prepared 
to  erect  new  works.  I  will  work  with  your 
assets  for  twenty-one  years,  and  deliver  up 
the  works  at  the  end  of  that  time  in  an 
available  condition,  with  better  machinery, 
better  arranged  and  better  placed." 

Now,  of  course,  this  power,  although 
very  large,  would  be  controlled  by  the 
general  scope  and  purport  of  the  deed.  Mr. 
Osborne  says,  that  by  the  act  the  company 
must  tell  the  legislature  what  it  is  incor^ 
|K>rated  for,  and  it  cannot  deviate  from  its 
purpose  without  having  a  supplemental 
deed  properly  executed  and  registered.  He 
sa3rs,  upon  the  authorities,  beginning  with 
Natnsch  v.  Irving  downwards,  we  have  the 
same  state  of  law,  namely,  that  persons 
having  associated  and  bound  themselves 
together  for  one  purpose,  cannot,  without 
the  consent  of  every  individual  proprietor, 
bind  themselves  in  an  engagement  to  carry 
on  some  totally  different  object.  Now, 
although  that  class  of  decisions  might  not 
reach  the  whole  of  the  case  contended  for, 
it  is  not  necessary  for  this  decision  that  I 
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should  go  80  far  as  to  say  that  this  clause 
would  justify  the  passing  by  two-thirds  of 
the  sluureholders  of  such  a  resolution  as  to 
carry  on  a  gold-mine  in  South  America  or 
any  purpose  utterly  unconnected  with  the 
scope  of  this  deed. 

But  I  think  there  is  a  construction  of  the 
clause  perfectly  consistent  with  the  decided 
cases  and  with  the  act  of  parliament,  and 
which  will  authorize  me  so  far  to  avail 
myself  of  the  grounds  of  the  decision  of  the 
House  of  Lords  in  Simpton  ▼.  Ihe  West- 
minster Palace  Hotel  Company  as  to  say 
that,  for  the  purposes  of  this  case,  the  test 
may  well  be,  has  the  company,  either  on  the 
one  hand  abandoned,  or  on  the  other  hand 
exceeded,  its  purposes?  Those  were  the  two 
cases  put  by  Lord  Campbell.  Now  they 
cannot,  I  think,  be  said  to  have  abandoned 
their  purpose.  They  take  a  rent  for  their 
property  instead  of  working  it  themselves. 
At  the  end  of  twenty-one  years  they  are  to 
have  the  whole  of  the  property  back,  and 
as  it  appeared  to  them  (and  they  are  the 
sole  judges  in  that  respect),  they  will  have 
it  back  in  a  more  profitable  concUtion.  On 
the  other  hand,  no  one  can  contend  that 
parting  with  their  property  for  a  certain 
time  was  exceeding  their  powers.  I  appre- 
hend that  it  is  perfectly  competent  for  a 
meeting  to  say,  China  clay  is  in  a  very  de- 
pressed state ;  the  market  is  very  bad ;  and 
we  agree  not  to  work  it  for  two  or  three 
years.  That  would  be  entirely  within  their 
fimctions.  This  being  so,  I  have  only  to 
look  at  the  emergency  that  has  arisen.  Per- 
haps I  am  hardly  justified  in  doing  so,  if  I 
am  right  in  my  construction,  that  it  is  for 
the  company  to  judge  what  is  best  in  the 
emergency ;  but  with  reference  to  what  has 
been  suggested  as  giving  a  due  to  the  inter- 
pretation of  theclause,  I  think  it  righttosay  a 
few  words.  Mr.  Osborne  says,  the  construc- 
tion of  the  company  renders  it  necessary  for 
the  Court  to  hold  its  hand  in  this  matter;  since 
it  tends  to  give  an  undue  advantage  to  the 
preference  shareholders  over  the  deferred 
shareholders,  the  scheme  being  that  the 
deferred  shareholders  can  take  nothing 
until  6^.  per  cent  has  been  paid  to  the  pre- 
ference shareholders ;  and  it  happening  at 
the  present  time  that  there  is  a  decided 
majority — a  majority  of  two-thirds — of  the 
preference  shareholders,  it  will  be  a  neces- 
sary consequence  of  such  a  construction  of 


the  deed  as  is  askedfor  by  the  defendants,  that 
the  interests  of  the  deferred  shareholders 
will  be  put  entirely  at  the  mercy  of  the 
preference  shareholders.  The  first  answer  to 
this  argument,  I  apprehend,  would  be,  that 
the  persons  who  entered  into  these  engage- 
ments knew  exactly  the  constitution  of  the 
company,  and  entered  into  the  deed  with 
this  clause  before  them,  and  were  willing  to 
trust  to  two-thirds  of  the  shareholders  at 
a  general  meeting  all  the  authorities  and 
powers  thereby  conferred,  so  that  the  Court 
would  not  be  justified  in  saying,  because  an 
act  done  incidentally  may  give  a  benefit  to 
the  preference  at  the  expense  of  the  deferred 
shareholders,  that  therefore  there  is  a  frau- 
dulent or  improper  exercise  of  the  power; 
and  I  take  it  that  the  construction  of  this 
clause  is  not  in  any  way  altered  by  the  cir- 
cumstance on  the  fiice  of  the  deed,  that 
there  are  two  distinct  classes  of  share- 
holders. 

His  Honour  then  referred  in  detail  to 
the  circumstances  above  stated,  under  which 
the  determination  to  grant  the  lease  had  been 
come  to  by  the  directors,  ^and  continued 
his  judgment : — There  can  be  no  doubt  that 
this  was  an  afterthought  Their  first  in- 
tention was  to  wind  up  the  company,  and 
the  fact  that  the  conclusion  to  wind  up  was 
come  to  before  the  lease  was  ever  thought 
about  is  important  as  proving  the  entire 
bona  fides  of  the  whole  transaction :  as  a 
matter  of  fcust,  the  lease  is  clearly  an 
advantageous  arrangement,  and  will  pro- 
bably turn  the  business  of  the  company 
from  a  totally  discredited  concern  into  a 
valuable  property.  If,  for  instance,  as  ACr. 
Waley  hM  argued,  such  a  proposition  had 
been  made  on  behalf  of  infants  in  the 
case  of  administering  a  testator's  assets,  no 
doubt  the  Court  would  have  held  it  a  very 
proper  and  reasonable  arrangement  to  make. 
Then,  as  to  the  argument  which  has  been 
advanced,  that  if  the  company  had  realized 
the  assets  there  might  have  been  some- 
thing coming  to  the  deferred  shareholders : 
whereas,  by  the  very  terms  of  the  lease, 
it  is  impossible  that  they  should  ever  re- 
ceive any  dividend,  I  think  that  even 
if  it  had  been  clearly  made  out  that  there 
would  have  been  any  assets  to  divide,  this 
circumstance  is  a  mere  incident  in  the 
case  which  amounts  to  nothing,  unless  a 
fraudulent  intention  can  be  shewn,  and 
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sncli  an  intention  is  hardly  even  alleged 
in  the  present  case. 

It  ia  not  necessaiy  for  the  purpose  of 
this  decision  to  enter  at  all  into  the  ques- 
tion of  laches  and  acquiescence,  which  has 
been  urged  against  the  plaintiffs  on  behalf 
of  the  lessees,  although  in  that  respect  I 
cannot  think  that  the  plaintiffs  have  come 
into  equity  with  a  very  favourable  case  in  a 
matter  like  this  affecting  mining  property. 
Bill  dismusedy  wM  cotia. 


{GOLDSMID  V.  THE  TTJX- 
BBIDOB  WELLS  IM- 
PBOYBMENT  COMMIS- 
SIONERS. 

Nuisance  —  Sewage  —  Increasing  Pol- 
lution. 

A  brookf  into  which  a  considerable  part 
of  the  sewage  of  Tunbridge  Wells  was  dis- 
charged, flowed  through  the  plaintiff's  land, 
entering  it  at  a  distance  of  about  \\  miles 
from  the  town,  and  leaving  it  abovi  4  mUes 
from  the  town.  The  evidence  shewed  that  the 
water  of  the  brook  had  been  at  some  time 
(not  clearly  defined)  fU  to  drink;  that  it 
was  no  longer  so;  that  it  was  getting  gradu- 
ally worse,  and.  thai  the  deterioration  was 
owing  to  the  sewage  from  Tunbridge  Wells : 
— Held,  that  the  plaintiff  was  entitled  to  an 
injunction  to  restrain  the  defendants,  who  had 
the  entire  control  of  the  sewage  of  Tunbridge 
Wells,  from  allowing  any  sewage  to  flow 
into  the  brook  so  as  injuriously  to  affect  the 
water  on  the  plaintiff's  land,  although  the 
sewage  there  did  not  as  yet  amount  to  an 
absolute  nuisance. 

The  plaintiff  in  this  case  was  the  tenant 
for  life  in  possession  of  a  residential 
estate  called  Somerhill  Park,  near  Tun- 
bridge Wells.  The  estate  is  traversed 
by  a  brook,  called  the  Calverley  Brook, 
which,  taking  its  rise  above  Tunbridge 
Wells,  flows  through  the  town,  and  thence 
down  a  considerable  decline  to  Somerhill 
Park.  The  brook  in  its  course  through  the 
town  is  converted  into  a  common  sewer, 
canying  off  a  considerable  part  of  the  town's 
drainage,  and  it  continues  in  the  form  of  a 
covered  sewer  for  some  distance  beyond  the 
town.  From  the  spot  at  which  it  emerges 


from  the  sewer  (referred  to  as  the  mouth  of 
the  sewer)  it  flows  down  a  distance  of  about 
a  mile  and  a  half  through  an  estate  called 
Colebrook  Park,  receiving  certain  small 
tributary  brooks  by  the  way,  to  the  plain- 
tiff's property ;  shortly  after  reaching  which 
it  passes  a  mill  called  Brokers  Mill,  which 
it  supplies  with  water-power;  it  then  leaves 
the  plaintiff's  property,  but  soon  re-enters 
it,  and  flows  past  a  mill  called  Bourne's 
Mill,  on  to  a  lake  or  ornamental  water  of 
about  11  acres,  situate  in  Somerhill  Park, 
and  distant  as  the  stream  flows  about  3^ 
miles  from  Tunbridge  Wells.  From  the 
lake  it  flows  on  to  a  mill,  called  the  Priory 
Mill,  about  half  a  mile  below  the  lake; 
after  which  it  finally  leaves  the  plaintiff's 
estate.  The  brook  formerly  flowed  through 
a  lake  or  pond  in  Colebrook  Park;  but 
the  proprietor  had  lately  diverted  it  from 
his  lake  and  used  it  for  irrigating  certain 
meadows. 

The  defendants  were  a  board  constituted 
by  a  local  act,  passed  in  1846  (9  <Sc  10  Vict, 
c.  cccxliz),  entitled  'An  Act  for  paving, 
watching,  lighting,  cleansing  and  other- 
wise improving  the  town  of  Tunbridge 
Wells.'  By  this  act  (which  empowered  the 
defendants  to  sue  and  be  sued  in  the  name 
either  of  any  one  of  themselves  or  of  their 
clerk)  aU  sewers,  drains  and  watercourses 
within  the  limits  of  the  act,  and  all  dirt 
and  rubbish  to  be  collected  frt>m  the  streets, 
sewers  and  watercourses,  were  vested  in 
the  defendants,  with  fiill  control  over  the 
watering,  cleansing  and  draining  of  the 
town,  with  power  to  sink  wells  and  con- 
struct waterworks,  and  lay  down  common 
sewers  and  drains,  and  to  alter  existing 
drains,  and  to  inquire  into  and  remove 
nuisances.  The  limits  of  the  defendants' 
jitfisdiction  did  not  include  any  part  of 
the  Colebrook  estate  or  of  the  Somerhill 
estate. 

The  bill  alleged  that  Tunbridge  Wells 
had  greatly  increased  of  late  years,  and  was 
still  increasing ;  that  much  greater  atten- 
tion had  been  paid  to  sanitary  matters 
within  the  last  six  or  seven  years  than 
formerly;  that  the  drainage  of  the  town 
had  been  greatly  improved,  and  that  conse- 
quently the  amount  of  sewage  matter  dis- 
diarged  from  the  town  into  the  main  drains 
and  thence,  as  to  a  considerable  part  thereof, 
into  the  Calverley  Brook,  had  greatly  in- 
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creaaed;  that  during  the  last  four  years 
the  water  of  the  brook  had  been  fouled  by 
the  sewage  water  and  other  offensive  matters 
conveyed  into  it  by  the  main  sewers  of  the 
town,  and  that  the  water  of  the  brook  in  the 
Somerhill  estate  and  in  the  plaintiff's  lake, 
which  was  previously  pure  and  suitable  for 
drinking  and  household  purposes,  was  no 
longer  so. 

"Die  plaintiff  became  entitled  to  the 
estate  in  1859,  under  his  Other's  will, 
but  he  did  not  reside  there  much.  In  June, 
1864,  he  was  first  informed  of  the  impure 
state  of  the  lake  by  a  letter  from  his 
resident  agent,  Mr.  Nixon,  who  had,  as  he 
stated  in  his  affidavit,  noticed  a  thickening 
of  the  water,  and  had  discovered  and 
cleared  out  a  large  deposit  of  foul  and 
offensive  mud  in  a  dam  or  weir,  which  had 
been  erected  in  1860  at  the  head  of  the 
lake  for  the  purpose  of  keeping  out  silt 
and  mud.  Mr.  Nixon  also  informed  him 
that  he  understood  the  pollution  of  the 
lake  was  owing  to  Tunbridge  Wells  sewage 
being  emptied  into  the  brook.  The  plain- 
tiff at  once  engaged  Mr.  Denton,  a  civil 
engineer,  to  investigate  the  state  of  the 
lake  and  brook,  and  on  the  receipt  of  his 
report  he  caused  a  notice,  dated  the  25th 
of  July,  1864,  to  be  served  on  the  defen- 
dants, stating  that  it  had  recently  come  to 
his  knowledge  that  in  the  prosecution  of 
their  drainage  works  they  had  converted 
the  bed  of  the  Calverley  Brook  for  a 
portion  of  its  course  into  a  common  sewer, 
whereby  the  water  had  become  very  foul 
and  impure,  and  requiring  them  to  take  all 
requisite  measures  to  abate  the  nuisance 
to  so  much  of  the  brook  as  flowed  through 
the  Somerhill  estate.  Some  correspondence 
ensued,  in  which  the  defendants  declined 
to  take  any  steps,  alleging  that  there  had 
been  no  fdteration  in  the  outfall  of  the 
drainage,  which  had  always  flowed  in  the 
same  direction. 

The  bill  prayed  for  an  injunction  to 
restrain  the  defendants,  their  officers,  ser^ 
vants  and  workmen,  from  causing  or  per- 
mitting the  sewage  and  other  offensive 
matters  draining  from  Tunbridge  Wells  to 
be  discharged  or  flow  into  the  Calverley 
Brook,  or  to  pollute  the  water  of  the  plain- 
tiff's lake  and  mill-stream,  so  as  to  injure 
the  health  of  or  otherwise  injuriously  affect 
the  plaintiff,  his  family,  tenants,  servants 


and  workmen  resident  or  employed  on  the 
Somerhill  estate. 

That  the  brook  on  leaving  the  sewer  was 
very  foul,  was  not  disputed;  but  as  to  its 
condition  on  reaching  the  Somerhill  estate 
and  the  lake,  the  evidence  was  to  a  certain 
extent  conflicting.  For  the  plaintiff,  Mr. 
Denton  said  that  the  water  was  at  times 
filtered  and  purified  by  being  used  for  irri- 
gation, as  above  stated,  but  that  at  other 
seasons,  when  the  process  of  irrigation  was 
not  going  on,  the  stream  flowed  along  the 
Somerhill  estate  and  into  the  lake  in  the 
condition  in  which  it  left  the  sewer,  save 
only  that  it  might  be  rendered  less  foul  for 
a  time  by  deposit  in  its  course,  and  by  the 
tributary  streams  before  mentioned.  Pro- 
fessor Voelcker,  who  analyzed  the  water 
on  behalf  of  the  plaintiff,  said  that  at  the 
time  of  his  visit  the  Colebrook  meadows 
were  being  irrigated,  but  that  below  that 
the  water  was  foul,  and  that  he  found 
much  black  mud  in  places  on  the  banks 
where  the  stream  was  ^uggish.  "  Approach- 
ing Somerhill  Park,  the  sewage  nuisance, 
as  may  be  naturally  expected,  became  less 
perceptible;  stUl  I  found  the  water  under 
the  culvert  in  the  plaintiff's  grounds,  just 
before  it  flows  into  his  ornamental  lake, 
opalescent,  slightiy  coloured  yellow,  and 
presenting  all  the  appearances  of  sewage 
highly  diluted  with  water;  the  water  in 
the  well,  close  to  the  culvert,  near  the  road, 
near  Vauxhall  Lodge,  also  was  anything 
but  clear  and  good  water  for  drinkuig.  I 
cannot,  however,  say  that  it  emitted  a  bad 
smell  at  the  time  of  my  visit,  nor  can  I  say 
that   the  water  in  the  lake   smelt  badly. 

Having  carefully  inspected  the 

locality  through  which  the  sewage  of  Tun- 
bridge WeUs  flows  before  it  reaches  Somer- 
hill Park,  and  made  an  examination  of  the 
sewage  and  the  water  in  the  lake,  and  at 
several  points  in  its  course  towards  the 
lake,  as  well  as  of  the  water  which,  I 
understand,  mainly  supplies  the  stream 
which  flows  into  Somerhill  Lake,  I  have 
no  hesitation  in  saying  that  the  sewage 
of  Tunbridge  WeUs  must  be  regarded  as  a 
nuisance  which  should  not  be  allowed  to 
find  its  way  into  the  stream.  I  have  been 
able  to  trace  the  contamination  of  the  water 
with  sewage  along  the  course  of  the  stream 
from  the  mouth  of  the  sewer  at  Tunbridge 
Wells  to  the  lake  at  SomerhilL    I  am  of 
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opinion  that  the  water  in  the  hike  is  deci- 
dedly deteriorated  by  the  sewage  of  Tun- 
bridge  Wells ;  at  the  same  time  I  am  bound 
to  say  that  the  nuisance  at  the  time  of  my 
visit  was  not  very  perceptible  at  SomerhiU 
Park,  and  that  the  water  in  the  lake,  though 
shewing  evident  marks  of  sewage  contami- 
nation, was  not  sufficiently  bad  to  be,  in 
my  opinion,  a  great  nuisance."  He  also 
stated  that  minute  traces  of  foecal  matter 
produce  all  kinds  of  disorders  in  the 
body  when  they  find  their  way  into  the 
system. 

Thomas  Seabrook,  the  younger,  who 
managed  the  Priory  Mill,  and  had  resided 
there  two  years  or  more,  said :  "  The  water 
which  drives  the  miU  has  been  offensive  ever 
since  I  have  resided  there.  During  the  first 
year  my  health  was  so  affected  that  I  thought 
I  should  not  have  been  able  to  remain 
there;  I  was  frequently  ailing  through  the 
bad  smell  of  the  water  from  SomerhiU  Lake, 
which  we  call  our  head  of  water.  *  When 
the  mill  has  stood  still  all  night  the  smell 
of  the  water,  before  the  mill  is  started  in 
the  morning,  is  so  offensive  that  it  is  per^ 
ceptible  through  the  whole  of  the  dwelling- 
house  adjoining  the  mill,  and  is  constantly 
complained  of  by  all  the  family.  This 
nuisance  has  increased  during  the  last  few 
months.  I  have  frequently  perceived  thick 
matter,  such  as  night-soil,  or  other  sewage 
matter,  in  the  water  against  the  flood- 
gate of  the  miU  after  it  has  been  closed. 
It  has  often  been  an  inch  or  two  thick, 
and  I  have  been  obliged  to  stir  it  about 
with  a  stick  that  the  water  might  carry 
it  away." 

His  evidence  was  corroborated  by  that 
of  his  fftther. 

H.  Lipscomb,  the  plaintiff's  bailiff,  who 
had  worked  on  the  estate  frt)m  a  boy,  said, 
that  he  used  formerly  to  drink  the  water 
of  the  lake,  but  that  during  the  last  four 
or  five  years  he  had  observed  a  great  change 
in  the  water  of  the  lake;  it  had  become 
thick,  dark  in  colour  and  offensive  in  smelL 
This  change  had  been  increasing,  and  par- 
ticularly during  the  last  twelve  months. 
Robert  Crowhurst  said,  that  six  years 
before  the  water  was  fit  for  use,  but  that 
after  a  year  or  two  it  became  unfit  to  drink, 
and  that  it  had  become  gradually  worse. 
W.  Lawrance  said,  that  eight  years  before 
he  drank  the  water  from  the  lake.  Stephen 


Lawrance  said,  that  eleven  years  before  he 
lived  for  eight  years  close  to  the  stream, 
and  constantly  used  the  water.  William 
Dunstall,  a  labourer,  said,  that  twenty-two 
years  before  the  water  was  perfectly  good, 
but  that  it  was  now  perfectly  unfit  for  use; 
they  could  no  longer  use  it,  and  had  to  get 
their  water  elsewhere.  Other  witnesses 
speaking  of  the  brook  at  distances  of  half 
a  mile  and  two  miles  below  the  lake,  said, 
that  of  late  the  water  smelt  bad  and  had  a 
deal  of  black  scum. 

The  defendants'  case  was,  that  the  sewage 
matter  was  so  intercepted  by  dams  and 
pits  made  to  receive  it,  and  dUuted  by  the 
tributary  streams  between  the  sewer  and 
the  plaintiff's  lake,  that  the  water  in  the 
latter  was  not  affected  by  it  to  any  '^  appre- 
ciable" extent;  that  the  water  of  the  lake 
never  was  fit  to  drink;  and  that  the  impu- 
rities in  the  lake  were  owing  to  decayed 
leaves  and  other  vegetable  matter,  and  to 
the  drainage  from  the  cottages  and  highly 
manured  him  lands  on  the  banks  of  the 
brook. 

In  support  of  these  points  Professor 
Heisch,  who  examined  and  analyzed  the 
water,  said,  that  in  his  judgment  the  sewage 
could  not  find  its  way  into  the  lake  in  a 
condition  to  be  of  the  slightest  nuisance; 
that  phosphoric  acid  (one  of  the  characteristic 
ingredients  of  sewage),  though  abounding 
in  the  brook  at  the  mouth  of  the  sewer,  was 
not  in  the  water  of  the  lake  in  any  quantity 
larger  than  '^  in  many  (if  not  most)  diinky 
(tie)  waters,"  and  that  the  water  of  the 
brook  below  Broke's  Mill  was  purer  than 
the  water  in  the  lake,  proving  that  the 
contamination  of  the  lake  was  due  to 
agencies  operating  below  the  milL  In  these 
views  Professor  Heisch  was  supported  by 
Mr.  Robert  Warrington,  of  Apothecaries' 
Hall 

Mr.  Cmndwell,  who  had  been  resident 
agent  at  SomerhiU  from  1845  to  1855,  said, 
the  water  never  had  been  fit  to  drink.  The 
miUer  at  Broke's  MiU  and  his  man,  who 
had  been  there  seven  and  five  years  respec- 
tively, had  never  observed  in  the  water  of 
the  miU-pond  or  about  the  miU-wheel  any 
night-eoil,  or  gas  refuse,  or  pieces  of  paper; 
the  water  was  good  enough  for  catde  to 
drink,  but  not  for  men ;  there  were  plenty 
of  fish  in  it,  and  parties  of  ladies  and  gen- 
tlemen came  to  fish  in  the  summer;  Qiey 
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hid  observed  no  difference  in  the  water 
since  they  first  came  there. 

Mr.  RoUj  Mr,  BaggaUay  and  Mr,  Benr 
tkawy  for  the  plaintiff. — The  evidence  clearly 
shews  that  there  is  an  actual  nuisance,  and 
that  it  is  yearly  growing  greater.  As  to  the 
kw  of  the  case,  we  refuse  to  aUow  that  the 
inhabitants  of  a  town  can  prescribe  for  a 
niUBancey  or  that  they  can  prescribe  to  turn 
their  sewage  on  other  people's  land  so  as 
to  create  a  nuisance.  The  case  of  an  indi- 
yidoal  house  is  different  It  may  prescribe 
to  drain  into  a  stream.  The  defendants 
have  no  right  to  put  a  particle  of  matter  on 
oar  land  even  if  it  were  perfectly  inoffen- 
nye.  The  Court  might  in  such  a  case 
decline  to  interfere  by  injunction;  but  here, 
legally,  the  brook  not  being  a  navigable 
river,  we  are  entitled  to  prevent  any  matter 
being  brought  on  our  land — 

The   Birmingham  Canal  Company  v. 

lAaydy  18  Ves.  515. 
Bip<m  V.  Hobart,3Mj].  k  K.  169;  and 

Lord.  Brougham's  remarks,  at  p.  179; 

&  c  33  Law  J.  Rep.  (n.b.)  Chanc.  145. 
Wood  V.  Wavd,  3  Exch.  Hep.  748;  s.  c. 

18  Law  J.  Hep.  (n.s.)  EzcL  305. 
The  AUomey  General  v.  the  Sheffield 

Che  Company^  3  De  Gez,  M.  k  G. 

304 ;  s.  c.    22  Law  J.   Hep.    (n.s.) 

Ghanc.  811. 
The  Attorney  General  v.  the  Metropo- 
litan Board  of  Worki,  1  Hem.  <fe  M. 

298. 
One  consideration  of  public  convenience 
may  be  balanced  against  another,  but 
pubUc  convenience  may  not  be  balanced 
against  a  clear  private  right.  The  evidence 
clearly  distinguishes  our  case  from  that  of 
The  Attorney  General  v.  the  May  or ^ 

dee,  ofKingtiORy  34  Law  J.  Rep.  (n.s.) 

Chanc.  481;  s.c.  11  Jur.  N.S.  596: 
there  the  Vice  Chancellor  in  his  judgment 
said,  that  no  one  said  the  water  was  unfit 
to  drink  or  for  cattle.  Even  if  the  present 
evil  were  less  than  it  is,  we  should  be  en- 
titled to  prevent  that  which,  though  not 
doing  groit  damage  at  present,  yet  may 
shortly  become  a  great  evil — 

Caior  V.  the  LewUham  Board  of  Works, 

34  Law  J.  Rep.  (k.s.)  Q.B.  74;  &  a 

11  Jur.  N.S.  340. 
We  are  only  saved  from  a  great  nuisance 
because  the  owner  next  above  us  irrigates 
hiai 


Mr,  Selvjyn  and  Mr,  J,  Pearson,  for  the 
defendants. — We  submit  the  evidence  dis- 
closes no  case  of  actual  nuisance.  The  water 
of  the  lake  is  probably  not  very  pure;  it  has 
always  been  to  a  certain  extent  polluted  by 
the  drainage  of  the  town,  long  before  the 
Commissioners  were  constituted,  and  has 
not  been  really  fit  to  drink  for  many  years, 
but  that  does  not  arise  £rom  causes  over 
which  we  have  any  control.  As  for  the 
second  branch  of  the  plaintiff's  case,  the 
quia  timet  case,  they  have  no  right  to 
assume  that  the  Commissioners  will  not  do 
their  duty  and  deodorize  the  sewage  when 
it  becomes  really  a  nuisance — 

The    Attorney    General    v.    Kingston, 
ubi  supriL 
They  also  referred  to — 
Elmhirst  v.  Spencer,  2  Mac.  dr  Q.  45. 
Haines  v.  Taylor,  10  Beav.  75;  s.  c  2 
Phill.  209. 
The  Master  of  the  Rolls  referred  to — 
Dawson  v.  Paver,  5  Hare,  415;  s.  c  16 
Law  J.  Rep.  (x.s.)  Chanc.  274. 
Mr,  Roll,  in  reply. 

The  Master  of  the  Rolls. — I  think 
the  evidence  in  this  case  establishes  that 
the  sewage  water  from  the  town  of  Tun- 
bridge  Wells,  which  flows  into  the  brook 
which  passes  through  the  plaintiff's  land, 
injuriously  affects  the  water  in  that  brook, 
and  also  the  water  in  the  lake,  in  the 
park  of  the  plaintiff.  I  think,  upon  the 
evidence,  that  it  has  done  so  for  a  consider- 
able time;  that  it  has  increased  of  late,  and 
that  it  is  perceptibly  increasing  from  time 
to  time  according  as  fresh  houses  contribute 
their  sewage  to  the  brook. 

[His  Honour  then  described  the  course  of 
the  brook  through  the  plaintiff^s  lands  as 
stated  above,  continuing  as  follows] : 

If  the  whole  of  the  evidence  is  correct 
(though  some  difficulty  may  be  felt  with 
respect  to  the  recollections  of  persons  for 
so  great  a  length  of  time),  some  sewage  has 
been  permitted  to  flow  into  the  brook  fifty 
years  and  upwards;  but  it  is  establishe(i^ 
that  some  twenty  years  ago  the  water  in 
the  brook  was  pure,  and  fit  to  drink,  and 
fit  to  use  for  every  species  of  domestic 
purpose,  and  this  in  every  part  of  the 
plaintiff's  land,  including  Brokers  Farm. 
This  is  proved  by  many  witnesses. 

His  Honour  then  referred  to  the  evidence 


93 


COURTS  OF  CHANCERY  : 


[N.S. 


of  Lipscomb,  Crowhurst,  W.  Lawrance, 
S.  Lawrance  and  Dunstall,  as  given  above, 
and  said,  I  hold  that  to  be  conclusive  evi- 
dence that  at  some  time  (the  period  of 
which  is  not  very  accurately  defined,  but 
which  may  be  stated  to  be  at  least  ten 
years  ago)  the  water  was  fit  for  all 
domestic  purposes,  and  that  previously  to 
that  time  (the  period  of  which  is  not  very 
clearly  defined)  it  was  also  perfectly  fit  to 
drink. 

The  present  state  of  the  brook  is  proved 
by  various  persons.  It  is  admitted,  or 
rather  proved  on  both  sides,  that  the  water 
when  it  leaves  the  mouth  of  the  sewer  is 
very  foul,  and  that  it  continues  more  or  less 
so  till  it  passes  through  Colebrook  Park. 
During  certain  seasons  of  the  year  it  is, 
in  a  great  measure,  but  not  wholly,  diverted 
for  the  purpose  of  irrigating  lands  in  Cole- 
brook  Park,  which,  during  the  time  it  is 
so  diverted,  produces  a  great  purification  of 
the  water,  at  all  events  of  that  portion 
which  is  taken. 

Now  the  principal  introduction  of  sewage 
into  the  brook  appears  to  me  to  have  com- 
menced about  1846,  after  tbe  passing  of 
the  local  act ;  but  all  the  evidence  which 
I  have  referred  to  seems  to  me  clearly 
to  establish  that  the  brook  is  in  a  very  iovl 
state  at  the  mouth  of  the  sewer ;  that  that 
foulness  gradually  diminishes  the  whole 
way  it  passes  along,  but  never  leaves  it,  not 
even  where  it  has  passed  through  ^e  lake 
and  left  the  plaintiff's  land.  Mr.  Voelcker's 
evidence  and  his  report,  which  seems  to 
me  to  be  a  very  fair  and  very  impartial 
statement^  and  which,  indeed,  to  some 
extent  is  relied  on  by  the  defendants, 
establish  the  same  thing.  He  shews  clearly 
that  there  is  a  considerable  amount  of 
sewage  matter  in  the  brook,  that  there  is 
some  in  the  lake,  and  although  he  saw  it 
in  the  month  of  October,  at  which  time  it 
would  probably  be  in  a  less  injurious  state 
than  in  the  summer  months,  as  it  would 
also  be  in  the  month  of  December,  yet  the 
defendants'  chemical  evidence  shews  clearly 
that  it  is  affected  even  then  to  some  extent 
Now  the  present  state  of  it  is  shewn  by  the 
evidence  of  several  witnesses.  Seabrook, 
the  son  of  the  farmer  of  the  Priory  Mill, 
establishes  it  clearly;  and  he  and  three 
other  witnesses  prove  clearly  that  the  pre- 
sent state  of  the  brook  is  such  as  to  produce 


an  injurious  efiect  upon  the  plaintiff's  pro- 
perty.  I  am  of  opinion  that  it  is  impossible 
for  any  one  to  read  this  evidence  and  not 
to  come  to  the  conclusion,  first,  that  tiie 
property  of  the  plaintiff  is  seriously  injured 
by  the  pollution  of  the  stream  ;  secondly, 
that  this  pollution  is  occasioned  by  the 
sewage  discharged  £rom  Tunbridge  Wells 
into  the  brook ;  and,  thirdly,  that  it  has 
been  of  slow  and  gradual  growth,  that  it 
has  increased  and  that  is  is  now  increasing, 
and  that  in  process  of  time  the  stream  will 
become  an  absolute  nuisance  to  all  tliose 
who  reside  on  its  banks  or  who  reside  in 
the  immediate  vicinity  of  it    Now,  when 
I  look  at  the  evidence  adduced  on  the  pait 
of  the  defendants  to  see  if  it  discredits  tbe 
evidence  to  which  I  have  referred,  or  quali- 
fies it  to  any  extent,  I  do  not  find  anything 
to  that  effect    Mr.  Heisch,  who  went  td 
see  it  on  the  6th  of  December,  adopts  a 
theory,  which  is  the  theoiy  to  which  all 
the  witnesses  of  the  defendants  endeavour 
to  point  their  evidence,  and  to^which  also 
the  cross-examination  is  directed,  net  that 
the  stream  is  not  polluted,  but  that  the 
pollution   arises  from   the  drainage  from 
farm-yards,  from  highly  manuring  &e  land, 
and  from  the  water  tiiat  flows  from   the 
land  so  highly  manured.    I  am  bound  to 
say  that  I  am  unable  to  place  any  reliance 
whatev^  upon  that  theory.    I  believe  it 
to  be  totally  opposed  to  all  experience.    I 
believe,  in  fact,  that  the  water  which  per- 
colates through  the  land  from  the  manure 
placed  on  it  produces  no  injurious  effect 
at  all,  and  that   if  the   pollution  of  the 
stream  were  to  be  attributed  to  that  cause, 
the  gradual  and  constant  increase  of  it  for 
so  many  years  would  be  wholly  unaccount- 
able. 

I  do  not  think  it  necessary  to  go  in  detail 
through  the  whole  of  the  evidence  of  the 
defendants.  Mr.  Heisch  says  that,  in  his 
opinion,  he  could  find  no  injurious  effect 
on  the  lake  at  all,  and  he  attributes  it  in 
some  measure  to  the  quantity  of  the  leaves 
that  fall  in,  and  the  sheltering  of  the 
trees,  and  the  like.  But  I  am  of  opinion 
that  that  is  totally  insufficient  to  produce 
the  result  which  is  clearly  proved  by  the 
persons  who  reside  on  the  banks  of  the 
stream,  unless  I  am  to  believe  them  to  be 
perjured,  which  I  am  of  opinion  th^  are 
not    The  cross-examination  of  Crowhurst 
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and  the  other  witnesses  leaves  it,  as 
crosa-exsmination  usually  does,  veiy  much 
where  it  was  before  on  the  original  testi- 
mony, except  that  in  one  or  two  cases  they 
are  a  little  confirmed  by  it. 

So  the  matter  stands.  But  the  evidence 
mther  points  to  something  like  this,  that  the 
thing  has  been  going  on  for  such  a  number  of 
years  that  it  would  be  idle  to  complain  of  it 
now ;  in  fact^  one  witness  says  it  has  been 
going  on  for  fifty  years ;  several  say  it  has 
been  going  on  for  twenty  years.  I  have  no 
doubt  it  has  been  extending  for  some  time, 
and  I  have  no  doubt  it  has  been  perceptible 
to  some  extent  for  some  time  (I  do  not  say 
how  far  down),  at  all  events  from  1846,  as 
soon  as  the  first  local  act  came  into  opera* 
tion:  and  it  is  to  be  observed  that  the 
amount  of  the  sewage  will  shew  its  influence 
in  the  direct  proportion  to  the  quantity  that 
is  sent  forth  on  a  greats  extent  of  country, 
that  la  to  say,  a  certain  amount  of  sewage 
may  produce  injurious  effects,  gradually 
diminishing,  for  a  mile,  and  a  greater 
amount  of  sewage  may  produce  greater 
injurious  effects  which  may  extend  for  two 
nnles  ;  but  I  do  not  doubt  that  there  is 
some  point  at  which  probably,  with  almost 
any  amount  of  sewage,  the  stream  would 
be  ultimately  comparatively  pure,  and  that 
it  is  only  a  question  of  d^;ree. 

It  Ls  to  be  observed  idso,  which  is  an 
observation  of  importance  in  this  case,  that 
the  injury  to  the  plaintiff's  land  is  not  con- 
fined to  his  lake,  to  which  so  many  of  the 
witnesses  for  the  defendants  direct  their  tes- 
timony; but,  in  point  of  fact,  it  extends  to 
the  i^ole  of  his  land.  It  extends  to  Brokers 
Fans,  and  there  is  very  little  evidence 
indeed  to  shew  that  it  is  not  foul  (indeed  the 
evidence  for  the  defendants  to  some  extent 
asserts  the  pollution  of  it)  above  the  mill- 
pond,  where  it  passes  out  of  the  plaintiff's 
land,  and  they  only  state  that  it  has  con- 
tinued so  for  twenty  years ;  but  it  is  import- 
ant to  observe  what  the  position  of  a  gentle- 
man in  the  situation  of  the  plaintiff  is.  If 
he  comes  to  the  Court  and  complains  very 
early,  then  the  evidence  is,  that  it  is  not 
perceptible;  it  is  whoUy  Inappreciable,  and 
you  get  evidence  after  evidence  for  the 
defendant  (though  there  may  be  only  a  very 
slight  pollution,  and  perhaps  only  observ- 
able at  some  times  and  on  some  occasions,) 
saying,  **  You  have  no  proof  at  all  that  there 


is  any  appreciable  pollution,  and  you  must 
wait  until  it  becomes  a  nuisance."  Then  he 
waits  for  five  or  six  years,  imtil  it  is  obvious 
to  everybody's  sense  that  the  pollution  is 
considerable;  and  then  they  say,  "You  have 
come  too  late ;  you  have  allowed  this  to  go  on 
for  twenty  years,  and  we  have  acquired  an 
easement  over  your  property,  and  a  right  of 
pouring  the  sewage  into  it."  My  opinion  is, 
that  any  person  who  has  a  watercourse  flow- 
ing through  his  land,  and  sewage,  which  is 
perceptible,  is  brought  into  that  watercourse,, 
has  a  right  to  come  here  and  stop  it,  and 
that  when  the  pollution  is  increasing,  and 
gradually  increasing  from  time  to  time,  by 
the  additional  quantity  of  sewage  poured 
into  it,  the  persons  who  allow  the  polluted 
matter  to  flow  into  the  stream  are  not  at 
liberty  to  claim  any  right  or  prescription 
against  him. 

Now,  this  is  a  matter  of  very  great  im- 
portance, and  it  has  been  suggested  to  me 
in  aigument,  as  a  matter  that  ought  to  be 
regarded,  that  private  interests  must  give 
way  to  public  interests,  and  that  the  Court 
ought  to  regard  what  the  advantage  to  the 
public  is,  and  that  some  little  sacrifice  ought 
to  be  made  by  private  individuals.  I  do  not 
assent  to  that  view  of  the  law  on  the  subject ; 
and  I  apprehend  that  the  observations  which 
were  quoted  to  me  of  Vice  Chancellor  Sir 
William  Page  Wood  are  perfectly  accurate, 
and  that  private  rights  are  not  to  be  inter- 
fered with :  but  my  firm  conviction  is,  that 
in  this,  as  in  all  the  great  dispensations  and 
operations  of  nature,  the  interests  of  indi- 
viduab  are  not  only  compatible  with,  but 
identical  with  the  interests  of  the  public ; 
and  although  in  this  case  I  have  only  to 
consider  an  injury  to  a  private  individual, 
yet  I  believe  tiiat  the  injury  to  the  publio 
may  be  extremely  great  by  polluting  a 
stream,  the  water  of  which  cattle  are  in  the 
habit  of  drinking,  which  persons  who  reside 
on  the  banks  must  necessarily  inhale  from 
time  to  time,  and  this  at  a  time  when 
the  attention  of  the  public  and  the  Court 
(although  it  is  not  given  in  evidence)  is 
necessarily  called  to  the  fact  that  the  most 
scientific  men  who  have  examined  the  sub- 
ject, are  unable  to  say  whether  great  dis- 
eases among  cattle  and  great  contagious 
diseases  affecting  human  beings,  such  as 
cholera  or  typhus  and  the  like,  may  not,  in 
a  great  measure,  be  communicated  or  aggrar 
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vated  by  the  absorption  of  particles  of  fecu- 
lent  matter  into  the  sytem  which  are  either 
inappreciable  or  scarcely  appreciable  by 
the  most  minute  chemical  analysis.  It  is 
impossible  in  that  state  of  things  to  say 
what  amount  of  injury  may  be  done  by 
polluting,  even  partially,  a  stream  which 
flows  through  a  considerable  distance. 
Although  I  make  that  observation,  it  is  to 
be  understood  that  that  is  not  the  ground  on 
which  I  proceed.  The  ground  on  which  I 
proceed  is  the  injury  to  the  plaintiff;  but  I 
make  that  observation  to  repel  an  argument 
which  was  put  forward  by  the  defendants, 
believing  it  to  be  for  the  interest  both  of 
all  persons  in  the  neighbourhood  and  the 
public,  that  every  particle  of  noxious  pollu- 
tion should  be  removed  from  the  sewage 
speedily.  That  that  is  feasible,  and  easily 
attainable  by  ordinary  means  and  with  little 
expense,  the  Court  has  found  in  many 
cases;  and  then  the  sewage  matter  be- 
comes an  advantage  instead  o^  being  a 
nuisance. 

I  am  of  opinion  that  Mr.  Qoldsmid  was 
not  bound  to  remain  quiet  until  this  stream 
had  become  such  a  nuisance  that  the 
nuisance  was  obvious  to  everybody  who 
was  near  the  banks  of  the  stream,  at  any 
portion  of  it,  or  where  it  flowed  through 
his  property,  and  polluted  his  land;  and  the 
result  is  that,  in  my  opinion,  he  is  entitled 
to  a  decree  or  an  injunction  to  restrain  the 
flow  of  the  sewage  matter  into  the  brook  in 
such  a  manner  (for  I  am  only  able  to  put 
it  in  that  form)  as  injuriously  to  affect  the 
stream  which  flows  through  his  property. 
Having  stated  that,  of  course  I  will  allow 
any  reasonable  time  that  may  be  required 
by  the  defendants  for  the  purpose  of 
seeing  whether  they  will  take  any  steps 
to  remove  it 

Some  discussion  then  ensued  as  to  the 
form  of  the  decree;  and  his  Honour  said 
that  he  should  grant  an  injunction  to 
restrain  the  defendants,  their  servants, 
agents  and  workmen  from  causing  or  per- 
mitting the  sewage  and  other  offensive 
matters,  draining  from  the  town  of  Tunbridge 
Wells  to  be  discharged  or  flow  into  the 
Calverley  Brook  in  such  a  manner  as  injuri- 
ously to  affect  the  water  of  the  brook  in 
those  places  where  it  flowed  through  the 
plaintiff's  land,  but  that  he  should  stay 


all  action  under  the  decree  till  the  last  day 
of  Hilary  Term  next,  to  give  the  defendants 
time  to  consider  what  they  would  do. 


ROMILLY, 

Dec. 


,m.rJ 


WALKEB  V.  THE  WASS, 
HADHAH  AND  BUNTING- 
FORD  RAILWAY  COM- 
PANY. 

Vmdar  and  Purchaser — Vefidor^s  Lien 
— Purchase  hy  Railtmy  Company — Lands 
Clauses  Consolidation  Act^  1815. 

The  remedies  given  to  vendors  hy  the 
Lands  Clauses  Consolidation  Aet^  1845,  do 
not  exclude  the  ordinary  lien  of  a  vendor 
for  unpaid  purchase-money, 

A  vendor  has  a  lien  on  lands  contracted 
to  be  sold  to  a  railway  company^  or  taken 
hy  them  under  the  85^A  section  of  the  above 
act,  as  vfcllfcr  compensation-money  as  for 
purchase-money,  where  the  amounts  of  such 
purchase  and  compensation-money  are  settled 
by  the  same  agreement  or  award. 

The  defendants^  the  above  company,  who 
were  established  under  an  act  which  in- 
corporated the  Lands  Clauses  Act,  the 
Railway  Clauses  Act  and  the  Lands  Clauses 
Amendment  Act,  1862,  requiring  certain 
pieces  of  land  belonging  to  the  plaintiff,  in 
the  parishes  of  Ware  and  Stansted,  caused 
the  usual  notices  to  treat  to  be  served  upon 
him,  but  failing  to  come  to  an  agreement 
with  him  as  to  the  purchase  and  compen- 
sation-money to  be  paid,  they  took  poasea- 
sion,  on  the  12th  (k  October,  1861,  under 
the  85th  section  of  the  Lands  Clauses  Act, 
and  paid  7002.  into  court,  being  the  price 
at  which  the  land  had  been  valued  by  their 
surveyor,  and  they  also  gave  the  proper 
bond  for  the  amount  of  purchase  or  com- 
pensation-money to  be  paid  by  them  to  the 
plaiittiff. 

Some  correspondence  took  place  between 
the  solicitors  of  the  parties  as  to  the  mode 
of  determining  the  amount  of  the  purchase 
or  compensation-money;  but,  ultimately,  it 
was  agreed  that  the  amount  should  be 
settled  by  a  surveyor  to  be  appointed  by 
both  parties.  Before  the  terms  of  the  agree- 
ment  were  settled,  the  defendants  required 
some  more  land  of  the  plaintiff's,  situate  in 
the  parish  of  Widford,  and  it  was  agreed 
that  the  purchase  and  compensation-monies 
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for  such  last-named  land  should  also  be 
settled  by  the  same  surveyor,  and  that 
the  defendants  should  be  let  into  possession 
upon  their  depositing,  in  the  joint  names 
of  certain  parties,  in  a  bank,  the  sums  of 
300(»  and  200/.,  by  way  of  security  for  the 
amoimts  to  be  paid  by  the  defendants  for 
the  Imd  in  the  parish  of  Widford,  which 
was  done,  the  defendants  taking  possession 
of  part  of  the  Widford  land  in  Febroaiy, 
1862,  and  of  the  rest  in  July,  1862.  No 
bond  was  given  in  respect  of  the  Widford 
Und.  On  the  dlst  of  December,  1863,  a 
formal  agreement  was  entered  into  for  the 
porcbase  of  the  lands  and  for  settling  the 
pQTchase  and  compensation-money  by  arbi- 
tration. The  arbitrator  made  his  award 
on  the  18th  of  April,  1864,  and  thereby 
awarded  725^  as  the  amount  to  be  paid 
for  the  purchase  of  the  lands,  and  1,100^. 
as  the  amount  of  compensation  for  sever- 
ance and  other  damages.  The  company 
haying  failed  to  take  up  the  award,  the 
plaintiff  did  so,  and  paid  the  costs  thereof. 

The  plaintiff's  title  was  accepted  in  due 
course  by  the  company,  and  the  convey- 
ance having  been  agreed  upon,  it  was  duly 
signed  and  executed  by  the  plaintiff;  but, 
as  the  bill  alleged,  it  had  not  been  "deli- 
vered" by  the  plaintiff,  and  was  still  in  his 
possession. 

The  railway  was  in  due  time  completed 
and  opened.  The  plaintiff,  being  unable  to 
obtain  payment  of  the  money  due  to  him, 
brought  an  action  at  law  on  the  award, 
and  in  December,  1864,  he  signed  final 
judgment  for  the  sum  of  2,289^  IBs.  6d.y 
together  with  45/L  7s,  lOd.  for  taxed  costs. 
The  pUuutiff  sued  out  an  elegit  on  the 
judgment,  which  was  duly  registered;  but 
the  bill  alleged  that  he  was  unable  to  obtain 
payment  out  of  the  rents  and  profits  of  the 
luid,  or  to  enforce  his  judgment  without 
the  assistance  of  the  Court 

The  bill  was  filed  less  than  a  year  from 
the  date  of  the  judgment  and  prayed 
tbat  the  company  might  be  decreed  speci- 
fically to  perform  the  agreement  of  the 
3l6t  of  December,  1863,  and  to  pay  to 
theplaintiff  the  sums  of  2,289/.  18«.  6d 
utd  452.  7s.  10(2.,  with  interest ;  that  the 
«l»ve.iiientioned  sums  of  700/.,  300/.  and 
200/.  mi^t  be  applied  towards  payment 
of  the  monies  due  to  the  plaintiff;  that 
i^  might  be  declared  that  the  pkintiff  hada 


lien,  as  unpaid  vendor,  on  the  lands,  for  the 
principal  money  and  interest,  or  for  so  much 
thereof  as  should  not  be  otherwise  paid 
by  the  company;  and  that  such  lien  might, 
if  necessary,  be  enforced  by  sale  of  the 
lands.  The  bill  also  prayed  for  an  injunc- 
tion and  a  receiver. 

The  company,  by  their  answer,  stated 
that  they  had,  by  an  agreement  dated 
the  29th  of  June,  1863,  entered  into 
a  working  arrangement  with  the  Great 
Eastern  Hallway  Company,  whereby  the 
latter  were  to  work  the  defendants'  line  for 
ten  years  firom  the  day  of  its  being  opened, 
and  that  the  plaintiff's  claim  had  not  been 
satisfied  by  reason  of  their  having  no  money 
in  hand,  their  shares  not  having  been  fully 
taken  up,  and  the  traffic  receipts  not  being 
sufficient  to  pay  the  interest  of  the  charges 
on  the  undertaking. 

Mr.  Selwyn  and  Mr.  Druce,  for  the 
plaintiff,  stated  the  facts. 

Mr.  F.  H.  Colt,  for  the  persons  in  whose 
names  the  300/.  and  200/.  had  been  depo- 
sited, submitted  to  any  order  the  Court 
might  make. 

Mr,  J,  Kaye,  for  the  company. — ^The 
bill  here  is  simply  the  bill  of  a  judgment 
creditor,  and  a  judgment  creditor  is  not 
entitled  to  sale  or  foreclosure  against  a 
railway  company — 

Fumess  v.  the  Caterham  Bailioay  Com- 
pany, 25  Beav.  614;  s.  a  27  Law  J. 
Rep.  (n.8.)  Chanc.  771. 
There  is  no  Hen  here,  because  the  remedies 
given  to  vendors  by  the  Lands  Clauses  Act 
exclude  the  ordinary  vendor's  lien.  But, 
even  if  the  plaintiff  were  entitled  to  a  lien 
for  unpaid  purchase-money,  he  can  have 
no  lien  for  the  compensation  payable  for 
the  consequential  damage.  Compensation- 
money  stands  upon  a  different  footing  from 
purchase-money — 

See  dicta  in  Wehb  v.  the  Direct  London 
and  Portsmouth  Railway  Company^ 
9  Hare,  128,  139;  s.c.  20  Law  J. 
Kep.  (n.s.)  Chana  566. 
Doherty  v.  the  Waterford  and  Limerick 
Railway  Company,  13Ir.Eq.Rep.  538. 
Adams  v.  the  Blackwall  Railway  Com- 
pany, 2  Mac.  &  G.  118 ;  s.  c  19  Law 
J.  Rep.  (n.s.)  Chanc,  557. 
There  may  be  compensation  paid  where 
there  is  no  purchase,  or  there  may  be  a 
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puTchasft  and  no  compensation,  as  if  the 
whole  of  a  man's  property  were  4^en. 
Suppose  the  purchase-money  were  to  be 
first  determined  by  agreement,  and  that 
the  compensation-money  were  to  be  deter- 
mined subsequently,  and  by  some  different 
mode,  could  lien  be  claimed  in  respect  of  that 
compensation  ?  Our  case  is  precisely  similar 
in  principle,  the  purchase-money  and  com- 
pensation-money being  stated  in  separate 
amounts.  If  there  was  one  lump  sum  for  the 
two,  the  case  might  be  different  If  the 
plaintiff  here  ever  was  entitled  to  any  lien, 
he  has  waived  it  by  accepting  security — 

Nairn  v.  Prowse,  6  Ves.  752,  760. 
The  acceptance  of  the  bond  and  deposit 
destroyed  any  lien  he  might  have  had 
before.  The  adequacy  of  the  security  is 
wholly  immaterial  If  the  deposit  had  been 
stated  to  be  only  a  proportion  of  the  whole, 
then  the  lien  would  remain,  but  not  where 
it  is  given  as  equal  to  the  whole;  at  all 
events,  there  can  be  no  lien  for  the  costs  of 
the  action.  Further,  the  Qreat  Eastern 
Railway  Company  are  bond  fide  purchasers 
for  value  with  the  legal  estate.  The 
Buntingford  Railway  Company  took  pos- 
session of  part  under  the  85th  section  of 
the  act,  and  as  to  that,  their  legal  title 
is  complete  and  dear;  and  as  to  the 
rest  of  the  property,  it  passed  by  the 
deed  of  conveyance.  That  deed  was  fuUy 
executed,  and  passed  the  legal  estate; 
the  allegation  that  it  was  not  *^  delivered," 
means  simply  that  the  parchment  was  not 
actually  handed  over,  not  that  the  deed  was 
only  delivered  as  an  escrow.  Besides,  the 
interests  of  the  public  should  be  considered  : 
Wood  V.  Oi£  Charing  Cross  Railtoay 
Company,  33  Beav.  290. 
(He  was  proceeding  to  argue  that  there 
was  no  case  for  an  injunction  and  receiver, 
and  that  the  plaintiff  could  not  stand  as  a 
judgment  creditor,  but  was  stopped  by  his 
Honour,  who  said  he  was  with  him  on 
those  points.) 

The  Master  of  the  Rolls  (without 
calling  for  a  reply). — I  think  the  plaintiff  is 
entitled  in  a  great  measure  to  the  relief  he 
asks.  In  the  first  place  I  am  of  opinion  that 
a  distinction  cannot  be  drawn  between  the 
price  of  the  land  and  the  compensation  for 
severance  damages.  If  200/.  is  paid  to  a 
landowner  by  a  railway  company,  100/.  for 


land  taken,  and  800/.  for  compensation, 
those  sums  ought  not,  I  think,  to  be  sepa- 
rated, even  if  the  amount  is  ascertained 
by  award,  and  the  award  states  the  items 
which  make  up  the  whole.  I  quite  admit 
that  where  no  land  is  taken,  compensation- 
money  will  be  mere  compensation-money; 
in  such  a  case  there  could  be  no  li^ 
because  there  is  no  land  sold.  So,  again,  if 
there  were  to  be  two  separate  agreements  at 
different  times,  the  one  as  to  the  land  taken, 
and  the  other  aa  to  the  compensation, 
there,  again,  the  sums  payable  must  be 
treated  as  standing  on  differait  footinga. 
But  if  the  sum  to  be  paid  by  the  raflway 
company  is  made  up  of  different  ingredients, 
still  it  is  to  regarded  only  as  the  price  the 
railway  company  pays  ^r  what  it  takes, 
and  the  vendor  will  be  entitled  to  a  lien  for 
the  whole.  In  this  case  the  sums  were 
stated  separately,  but  that  circomstanee 
will  be  immaterial,  aa  they  were  oomprised 
in  the  same  award 

Further,  I  am  of  opinion  that  the  acts  of 
parliament  which  have  been  referred  to  do 
not  deprive  the  vendor  of  his  lien.  The 
true  construction  of  those  acts  was  never 
meant  to  be,  that  the  company  might  take 
any  lands  upon  paying  into  court  the 
amount  of  a  valuation  and  giving  a  bond, 
so  as  to  deprive  the  vendor  of  his  right  to 
have  the  lands  properly  valued,  or  to  deprive 
him  of  his  regular  lien  in  the  evoat  (^  the 
sums  paid  in  being  deficient  Here  I  hold 
that  the  price  is,  in  effect,  made  up  of  two 
sums,  and  that  the  vendor  is  entitled  to  a 
lien  for  the  whole.  Nor  can  I  see  how  the 
vendor  has  deprived  himself  of  his  right 
by  taking  security.  The  700/.  was  paid  in 
in  respect  of  the  first  purchase,  the  300/. 
and  200/L  were  deposited  in  respect  of  the 
second  purchase;  and  I  cannot  see  where  it 
ever  was  agreed  that  those  sums  should  be 
taken  as  the  price.  The  price  was  not  to  be 
ascertained  till  the  award.  The  case  of  a  ven- 
dor who  takes  a  security  for  an  ascertained 
amount  of  purchase-money  is  not  analogous. 

The  vendor's  lien  is  a  ri^it  inherent  in 
equity  independently  of  contract.  As  to 
the  public,  they  could  have  no  right  to  use, 
except  subject  to  payment.  The  Qreat 
Eastern  Railway  Company,  by  the  arrange- 
ment, took  only  subject  to  the  rights  and 
equities  affecting  the  defendants;  and  I 
have  heard  nothing  to  shew  that  the  Great 
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Easteni  Railway  Company  have  got  any  legal 
estate.  As  to  ihe  delivery  of  the  deed,  the 
ordinaiy  iayariable  practice  is  for  the  ven- 
dor to  give  the  purchase-deed  to  his  solicitor 
to  exchange  for  the  purchase -money.  It 
would  be  monstrous  for  the  purchaser  to 
ay,  "  You  have  duly  executed  the  deed ; 
the  l^al  estate  is  in  me;  take  your  remedy  at 
law."  As  for  the  bondholders  (1),  they  could 
only  take  what  the  purchaser  has,  viz.  the 
land,  subject  to  the  lien.  As  to  the  costs  of 
the  action  at  law,  I  shall  give  no  opinion  at 
present.  I  shall  declare  a  lien,  with  a  refers 
eaoe  to  chambers  to  settle  the  amount  due 
thereon. 

MtnuU, — Declare  a  Hen.  Eefer  to  cham- 
bers to  take  account  of  what  is  due  in 
respect  of  lien,  with  usual  decree  for  pay- 
ment or  sale  in  six  months. 


Ejkdbrslet,  V.C.  ) 

^^Jp      *'  VCHUETON  V.  FRBWEN. 

Practice — Supplemented  Atuwer — Mis- 
take— Motion — Summons, 

A  defendant^  who  seeks  leave  to  file  a 
stqtplencntal  answer^  to  correct  a  statement 
in  kit  original  answer,  which  he  has  since 
discovered  to  be  erroneous,  mwst  first  satisfy 
the  Court  that  the  statement  was  a  mistake 
at  the  time  when  he  made  it,  and  that  the 
fact  is  eu  he  seeks  to  state  it.  Therefore, 
where,  in  a  suit  as  to  certain  rights  in  a  por- 
tion of  a  parish  church,  the  clatmants,  by 
their  answer,  admitted  that  the  freehold  of 
the  site  in  dispute  was  vested  in  the  impro- 
priate rector,  and  subsequently  applied  to 
the  Court  for  leave  to  file  a  supplemental 
answer  to  contradict  such  admission,  upon 
the  ground  of  a  discovery  of  documents 
shetang  that  the  freehold  was  vested  in 
themselves,  but  did  not  produce  the  docu- 
ments, nor  satisfactory  dffidavits  that  their 
contents  proved  the  mistake,  the  applicor 
tion  was  refused,  ivith  costs, 

AppUctiion  for  leave  to  file  a  supplemen- 
tal answer  must  be  made  by  motion,  and  not 
by  summons. 

This  was  a  motion  for  leave  to  file  a 
supplemental  answer  to  correct  an  admis- 

(1)  iypte.— The  debentnie-holden  were  not  re- 
IMcnted  on  the  reooid,  nor  had  any  objection  been 
takntolharabMiioe. 


sion  in  the  original  answer,  on  the  ground 
that  the  admission  had  been  made  by  mis- 
take, and  was  proved  to  ba  erroneous  by 
documents,  since  discovered 

Mrs.  Frewen  was  tenant  for  life  of  the 
manor  of  Icklesham,  in  Sussex,  and  she 
and  her  husband,  in  her  right,  claimed,  as 
appurtenant  to  the  manor,  the  exclusive 
use  and  enjoyment  of  a  portion  of  the 
fabric  of  I(Mesham  ch\irch,  known  as  the 
Manor  Chancel,  for  the  purposes  of  a  pri- 
vate clu4>el;  which  claim  they  also  rested 
upon  prescription  and  user.  This  suit  was 
instituted  on  behalf  of  the  churchwardens 
and  certain  of  the  parishioners  of  Ickle- 
sham, against  Mr.  and  Mrs.  Frewen,  for  the 
purpose  of  trying  these  alleged  rights;  and 
in  their  answer  to  the  plaintiff's  interroga- 
tories, the  defendants  had  admitted  that 
the  freehold  of  the  manor  chancel  was,  as 
well  as  the  rest  of  the  church,  vested  in  the 
Ecclesiastical  Commissioners,  as  represent- 
ing the  impropriate  rector,  at  the  same  time 
submitting  that  this  abstract  right  carried 
-with  it  no  right  of  possession,  which  right 
alone  they  claimed. 

It  was  now  alleged  that,  by  the  discovery 
of  ancient  documents,  it  had  been  ascer- 
tained that  this  admission  was  a  mistake. 
The  documents  were  not  produced,  but 
the  allegation  was  supported  by  two 
affidavits;  one  of  the  defraidants  Frewen 
and  his  wife,  and  the  other  of  their 
agent,  Mr.  IffiLng^**"*  The  first  of  these 
affidavits  stated,  that  since  the  filing  of 
the  answer  searches  had  been  made  by 
Mr.  Hewlett,  the  eminent  searcher,  in  the 
Registry  of  .the  diocese  of  Chichester,  and 
the  result  was,  the  production  of  evidence 
which,  the  defendants  were  advised,  proved 
that  the  ancestors  of  Mrs.  Frewen,  or  the 
persons  £rom  whom  they  derived  their 
title,  were  originally  patrons  of  the  church, 
and  that  some  or  one  of  them  founded  and 
endowed  it,  and  were  owners  of  the  soil  on 
which  it  was  built;  the  part  in  controversy 
being,  in  fact,  an  aisle,  or  chapel,  founded 
by  a  lord  or  lady  of  the  manor,  for  his  or 
her  exclusive  use,  for  the  purposes  of  pri- 
vate prayer  and  burial;  and  that  in  conse- 
quence (k  such  searches  the  defendants  had 
caused  the  church  to  be  architecturally 
examined,  and  the  result  was  to  confirm 
their  statement  that  this  aisle  or  chapel 
was  no  part  of  the  church;  and,  finally, 
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that  at  the  time  of  filing  their  answer  they 
had  not  made  these  searches,  and  had  no 
reason  to  believe  that  the  freehold  was 
vested  otherwise  than  as  admitted,  and 
that  such  admission  was  made  by  mistake, 
and  in  ignorance  of  the  facts  above  men- 
tioned. The  affidavit  of  their  agent  deposed 
to  the  same  effect,  and  stated  that  Mr. 
Hewlett  had  presented  a  report  of  the 
general  result  of  his  searches,  and  that 
counsel,  who  had  been  consulted  upon 
the  subject,  were  of  opinion  that  the  effect 
of  the  evidence  appeared  to  negative  the 
admission  in  the  answer  as  to  the  freehold 
being  vested  in  the  Ecclesiastical  Commis- 
sioners, and  had  advised  the  course  now 
taken.  Accordingly,  the  defendants  now 
proposed  to  file  a  supplemental  answer, 
simply  negativing  their  former  admission, 
and  asserting  that  the  freehold  of  the  aisle 
or  chapel  in  question  was  vested  in  the 
trustees  of  their  marriage  settlement 

The  application  was  originally  made  by 
summons  at  chambers,  where,  on  an  objec- 
tion by  the  plaintiff,  it  was  dismissed  for 
want  of  jurisdiction,  and  directed  to  be 
made  by  motion  in  court 

Mr.  Charles  Hall  and  Mr,  Traill,  in 
support  of  the  motion,  contended,  that 
inasmuch  as  there  was  no  ^ud  or  dishonest 
motive  imputed,  the  defendants  ought  to 
be  allowed  to  correct  an  admission  which 
they  had  incautiously  made,  as  being  imma- 
terial to  their  claims,  and  in  ignorance  of 
the  effect  of  the  newly-discovered  docu- 
ments. Those  documents  shewed  that  the 
proposed  new  matter  might  be  material  at 
the  hearing,  and  it  was  enough  to  shew 
such  possibility.  At  present,  there  was  an 
inconsistency  between  their  answer  and 
the  evidence ;  and  the  Court,  being  always 
anxious  to  have  the  real  facts  on  the  record, 
would  allow  the  correction  of  the  error  by 
the  addition  of  the  new  matter. — 

Patterson  v.  Slaughter,  1  Amb.  292. 

Fulton  V.   Gilmore,  1  PhilL  522;  s.  c. 
14  Law  J.  Rep.  (N.a)  Chana  112. 

Jennings  v.  Merlon  College,  8  Ves.  79. 
If  the  present  evidence  was  insufficient, 
the  motion  ought  to  stand  over,  to  enable 
them  to  produce  the  documents. 

Mr.  Glasse  and  Mr,  Wintle  opposed  the 
motion,  on  the  ground,  first,  of  delay  on  the 
part  of  the  defendants,  who  had  been  in 


possession  of  Mr.  Hewlett's  report  since 
November,  1864;  and,  secondly,  of  the 
insufficiency  of  the  evidence  now  adduced 
to  shew  that  the  admission  was  a  mistake, 
and  that  the  fact  was  as  they  proposed  to 
alleg&  They  had,  throughout,  refused  to 
produce  the  documents,  and  ought  not  now 
to  be  allowed  an  opportunity  to  produce 
them  on  this  motion;  and,  even  if  pro- 
duced, they  would  shew  no  more  than  that 
which  was  matter  of  ordinary  law,  and 
ought  to  have  been  known  to  the  defen- 
dants— 

See  2  BlacL  Com,  22,  23,  'Advow- 
son.' 
The  Court  would  only  permit  the  filing  of 
a  supplemental  answer  on  some  strong 
ground  of  justice,  and  not  in  a  case  of  mere 
negligence — 

Curling  v.  Tovmshend,  19  Ves.  628; 
and  would  not  allow  the  introduction  of 
new  matter,  allied  to  have  been  omitted 
as  immaterial,  which  might  turn  out  not 
to  be  so — 

Livesegy,  Wilson,  1  Ves.  &  B.  149. 

Rawlins  v.  Fowel,  1  P.  Wms.  298. 
At  any  rate,  if  leave  was  given,  the  defen- 
dants ought  to  pay  the  costs  of  the  cause 
up  to  the  present  time — 

Champnegs  v.  Buchan,  3  Drew.  5. 
Mr.  Lindleg,  for  the  Ecclesiastical  Com- 
missioners. 

Mr,  Charles  Hall,  in  reply. — ^The  alleged 
.delay,  if  any,  was  a  mere  question  of  costs, 
and  if  the  affidavits  were  insufficient,  the 
defendants  ought  to  have  liberty  to  renew 
the  application  with  fuller  evidence. 

KiXDSRSLEY,  V.C. — The  merit  of  this 
question  has  been  most  fully  discussed; 
but  it  appears  to  me  impossible  to  grant 
the  application,  or  to  enable  the  parties  to 
renew  it  at  any  future  time  with  any  greater 
success  than  on  the  present  occasion.  There 
is  no  doubt  that,  'i  a  defendant,  by  his 
answer,  states  or  admits  as  a  fact  that 
which  turns  out  not  to  be  a  fact,  and  has 
done  so  by  mistake,  upon  an  application 
being  made,  the  Court,  when  satisfieid  that  it 
is  a  mistake,  will  not  hold  the  party  bound, 
so  far  as  he  may  be  relieved  by  the  filing  of 
a  supplemental  answer ;  the  filing  of  which 
supplemental  answer  is  the  modem  substi- 
tute for  the  former  practice  in  such  cases 
of    taking  the    answer  off  the  file,  and 
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unending  or  adding  to  it  But,  in  order  to 
justify  the  Court  in  granting  such  an  appli- 
cation, it  is  requisite,  not  only  that  it 
should  be  thoroughly  satisfied  that  the 
admission  of  fiict  was  a  mistake  at  the  time, 
but  that  it  should  have  it  proved  to  its 
8atis£action  how  the  fact  now  is,  and  that 
the  arrival  at  the  truth  has  arisen  from  the 
disoovery  of  some  document  not  known  to 
the  parties  at  the  time. 

Now,  what  have  we  here?    We  have, 
upon  this  very  peculiar  question  as  to  the 
persons  or  body  in  whom  the  legal  estate 
in  a  certain  piece  of  land,  which  is  within 
the  precincts  of  the  churdi,  ia  vested,  the 
answer  stating,  or  rather  admitting,  that 
the  legal  title  to  the  portion  of  land  now 
in  oontroversy  is  in  the  Ecclesiastical  Com- 
nussioners,  as  representing  the  title  of  the 
impropriate  rector.  It  is  now  said,  on  this 
application,  that  this  admission  is  a  mis- 
take; that,  in  point  of  iact,  the  l^al  estate 
is  not  vested  in  the  impropriate  rector,  the 
Ecclesiastical  Commissioners,  but  that  it 
is  vested  in  Mr.  and  Mra  Frewen's  trustees, 
under  a    settlement  executed    by  them, 
which  has  vested  all  their  estate  in  those 
tnutees;  and  that  is  the  assertion  which  it 
is  now  sought  to  introduce  in  a  supple- 
mental answer,  and  the  supplemental  an- 
swer is  framed  with  a  positive  assertion 
that  the  legal  title  is  in  the  trustees  of  Mr. 
ttid  Mrs.  Frewen.    It  is  alleged  that  the 
Parties  have   now  discovered    documents 
which  prove  that,  and  which  they  did  not 
know  of  before.  If  the  Court  were  satisfied 
of  that,  it  would  give  leave  to  file  a  supple- 
mental answer,  assuming  that  it  is  a  matter 
puterial  to  the  determination  of  the  case, 
in  whom  the  legal  estate  now  is. 

What,  then,  is  the  evidence  which  is  con- 
sidered sufficient  to  satisfy  the  Court  that 
the  statement  in  the  former  answer  was 
a  mistake,  and  that  the  fact  is  as  it  is  now 
proposed  to  allege  by  the  intended  supple- 
mental answer)  It  is,  that  Mr.  Hewlett, 
having   been    employed,    has    discovered 
certam  documents.  They  are  not  produced, 
uid,  indeed,  it  has  been  part  of  the  course 
pursned  by  the  defendants,  and  perhaps 
properly,  not  to  produce  or  make  any  dis- 
dosare  of  them.  As  the  motion  now  stands, 
it  was  not  proposed  to  produce  them ;  but 
^  evidence  on  which  the  Court  is  asked 
to  grant  the  application  is  the  affidavit  of 
^Jiv  8bui8,  85.— CHAva 


Mr.  and  Mrs.  Frewen,  and  that  of  their 
solicitor  or  agent,  Mr.  LanghauL  The 
affidavit  of  Mr.  and  Mrs.  Frewen  states 
the  effect  of  the  evidence  recently  procured, 
and  as  stated  it  only  amounts  to  this,  that 
at  some  period  or  other,  the  lords  or  ladies 
of  the  manor  for  the  time  being  were  the 
owners  of  the  soil,  not  of  the  particular 
portion  in  controversy,  but  of  Uie  whole 
church,  and  founded  this  as  a  small  chapel 
for  their  private  use.  Now,  that  is  quite 
consistent  with  the  fact  that  the  freehold 
of  the  piece  of  land  in  question,  as  well  as 
the  church,  is  vested  either  in  the  Eccle- 
siastical Commissioners,  or  in  anybody  else 
other  than  Mr.  and  Mrs.  Frewen's  trustees. 
What  it  comes  to  is  really  this:  "We  have 
got  certain  documents,  and  we  are  afruid 
that  our  admission  that  the  freehold  is  in 
the  Ecclesiastical  Commissioners  may  pre- 
vent our  having  that  full  benefit  of  them 
which  it  would  be  to  our  advantage  to  have." 
It  appears  to  me  clear  that  the  affidavit 
does  not  suggest  that  which  would  lead  to 
the  conclusion  that  these  documents  shew 
that  the  freehold  of  the  piece  of  land  in 
question  is  vested  in  anybody  but  the  Eccle- 
siastical Commissioners.  The  affidavit  of 
Mr.  Langham  is  a  mere  statement  that 
counsel  met  and  advised  that  it  would  be 
very  desirable  that  these  documents  should 
be  produced  to  establish  the  fact,  and  that 
it  would  be  right  tiiat  an  application  should 
be  made.  But,  however  desirous  I  may  be 
to  accept  the  opinion  of  counsel,  in  such 
a  case  as  this  I  am  bound  to  judge  for 
myself;  and,  as  the  motion  stands,  there  is 
no  ground  whatever  upon  which  the  Court 
can  even  think  it  probable  that  the  docu- 
ments in  question  will  prove  that  the  legal, 
estate  is  anywhere  else  than  where  it  was 
originally  admitted  to  be. 

The  only  remaining  question  is,  whether 
there  ought  to  be  the  opportunity  on  this 
motion  of  producing  those  documents  in 
order  to  shew  the  Court  that  they  have  the 
tendency  imputed  to  them.  Now,  taking 
the  effect  of  those  documents  as  sworn  to, 
and  in  the  most  favourable  manner  for  the 
defendants,  it  appears  to  me  clear  that  if 
they  were  produced,  we  should  be  just 
where  we  are  now ;  that  it  would  come  to 
nothing  more  than  a  matter  of  inference, 
derived  from  this,  which  is  common  to  every 
parish  church,  that,  at  some  period,  the  soil 
O 
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on  which  it  was  erectod  wis  in  the  lord  of 
the  manor  for  the  time  being  within  which 
it  was  situated 

I  consider,  therefore,  that  I  onght  to 
lefiise  this  application.  I  think  I  may 
do  so  without  at  all  prejudicing  anything 
that  may  come  out  at  tiie  hearing.  I  do 
not  mean  to  say  that  when  it  comes  to  a 
hearing  tiieir  admissions  will  not  be  con- 
dusive  against  them ;  but,  at  the  same  time, 
I  think  that  whatever  benefit  they  may  be 
entitled  to,  they  will  not  lose  by  my  refusal 
of  this  application,  which,  b^ng  refused, 
must  be  refused  with  oosta 


ROIOLLT,  M.R  \  8CH0TSMANS  V.  THE   LAN- 

NOV.  17,  18;    >     CASHIKEANDYORKBHIIUE 

Dec.  7.  j       RAILWAY  COMPANY. 

Stoppage  in  Tranntu — Delivery — De- 
Iwery  OH  board  Oeneral  Ship  of  tohich 
Vendee  tit  Registered  Ovmer — Delivery  of 
Chode  by  Warehouseman  after  Notice  of 
Claim  but  before  BUI  fUedr-^Juriidiciion — 
Sir  Hugh  Caimis  Act,  21  ife  22  Viet,  c  27. 

Where  goods  have  been  contracted  to  be 
Bold  to  one^  delivery  of  such  goods  by  the 
vendors  on  board  a  Mp  ostensibly  belong- 
ing to  a  firm  of  which  the  vendee  is  a 
memhery  and  of  ivhich  ship  he  is  sole 
registered  owners  is  not  a  delivery  of  such 
goods  to  the  vendee,  so  as  to  exclude  the 
vendor's  right  of  stoppage  in  transitu^  if  such 
ship  is  a  generid  ship  and  takes  up  the  goods 
in  the  course  of  one  of  its  regular  trips, 
even  though  the  bills  of  lading,  signed  by  the 
captain  for  such  goods,  should  be  made  in 
favour  of  the  vendee  and  his  assigns,  and 
one  of  such  bills  should  be  retained  by  the 
captain. 

A  warehouseman  having  goods  in  his 
custody  parted  with  some  of  them  by  order 
of  the  depositor,  after  notice  of  on  adverse 
claim,  but  before  bill  filed : — Held,  that 
the  Court  had  Jurisdiction  to  direct  an 
inquiry  as  to  damages  in  respect  of  the 
goods  so  parted  with^ 

For  some  time  before  and  up  to  the 
month  of  October,  1864,  James  Cunliffe 
carried  on  business  at  Qoole,  on  the  Hum- 
ber,  as  a  merchant,  under  the  firm  of  James 
Fort  &  Co.,  and  he  also  carried  on  business 


there  as  a  shipping-agent,  in  partnership 
witii  one  T.  H.  Watson,  under  the  firm  of 
Watson,  Cunliffe  &  Ca  In  July,  1864,  the 
plaintiff  K  Schotsmans,  a  merdiant  carry- 
ing on  business  at  lille,  contracted  to  sell 
1,870  sacks  of  flour  to  James  Fort  &  Co., 
and  in  pursuance  of  such  contract,  shortly 
before  the  28th  of  September,  1864,  Messrs. 
Delafosse  Brothers,  of  Rouen,  by  the  direc- 
tion of  and  as  agents  for  K  Schotsmans, 
purchased  1,870  sacks  of  flour  and  shipped 
them  on  board  a  steamer  called  the  Londos, 
which  ostensibly  belonged  to  Messrs.  Wat> 
son,  Cunliffe  A  Co.,  and  was  then  bound 
firom  Rouen  to  Goole.  .The  only  other 
goods  on  board  wereconsigned  to  Watson, 
Cunliffe  d^  Co. 

On  the  28th  of  September  the  master 
of  the  Londos  signed  a  bill  of  lading  for 
the  flour  in  four  parts,  one  of  which  he 
retained  himself  delivering  the  other  three 
to  Messrs.  Delafosse 

The  bill  of  lading  was  as  follows : 
"  1,400  Truffaut 
470  Morel 
1,870  sacks. 
Shipped   in   good  order    and  well    con- 
ditioned by  Fr^res  Delafosse,  in  and  upon 
the  good  Londos  steamship,  whereof  Thomas 
Woodhead  is  master  for  tJie  present  voyage, 
now  lying  in  the  river  Seme  and  bound 
for  Qoole,  1,870  sacks  of  wheat  flour,  to- 
gether gross  297,330  kilogrammes,  being 
marked  and  numbered  as  in  the  margin, 
and  are  to  be  delivered  in  the  like  order 
and  condition  at  the  aforesaid  port  of  Qoole, 
all  and  every  the  dangers  and  accidents  of 
seas  and  navigation  of  what  nature  or  kind 
soever  except^,  unto  Messrs.  James  Fort  A 
Co.  or  assigns,  he  or  they  paying  freight 
for  the  same  at  and  after  the  rate  of  as  per 
agreement.    In  witness  whereof  the  master 
or  purser  of  the  said  ship  has  signed  four 
biUs  of  lading,  all  of  this  tenor  and  date, 
one  of  which  being  accomplished,  the  others 
to  stand  void.  Dated  this  28th  day  of  Sep- 
tember, 1864." 

On  the  30th  of  September  Messrs.  De- 
lafosse, in  consequence  of  certain  reports 
they  had  heard  concerning  J.  Fort  &  Co., 
indorsed  one  of  the  bills  of  lading  as  follows : 
"Don't  deliver  to  Messrs.  J.  Fort  t  Co., 
but  only  to  £.  Schotsmans,  or  to  his  order. 
Rouen,  September  30,  1864.  (Signed), 
Fr^es  Delafosse,"  and  forwarded  the  bill 
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80  indorsed  to  Schotsmans,  ivho  indorsed 
it  over  to  the  plaintiff  G.  Q.  Craig,  hia 
agent  in  England. 

On  the  3rd  of  October,  1864,  the  Zonc^ 
amved  in  the  Humber,  and  on  the  same 
day,  and  before  she  reached  Qoole,  Q.  G. 
Craig  cansed  the  following  notice  to  be 
served  upon  the  master :  ''As  agent  for 
and  on  behalf  of  Emile  Schotsmans,  I  do 
hereby  give  you  notice  that  he  is  the  owner 
of  1,870  sacks  of  wheat  flour,  together 
gross  297,330  kilogrammes,  marked  'Trof- 
fitnt,'  shipped  by  IVdres  Delafosse  on  board 
the  steamship  Londoa,  whereof  you,  Thomas 
Woodhead,  are  master,  on  or  about  the 
38th  day  of  September  last  And  Ido  here- 
by discharge  you  from  delivering  the  said 
wheat  flour,  or  any  part  thereof  to  Messrs. 
James  Fort  &  Co.,  or  any  other  person  or 
persons,  without  the  order  of  Emile  Schots- 
mans. Dated  this  3rd  day  of  October, 
1864. 

"(Signed)  G.  a  Craig." 
As  soon  as  the  vessel  reached  Goole 
Crug  went  on  board  and  produced  the  bill 
of  lading  with  the  indorsements  to  the 
muter,  who  admitted  that  it  was  all  in 
order,  and  said  that  he  would  do  nothing 
without  Craig's  directions. 

Next  morning  Craig  proceeded  to  make 
the  neoessaiy  arrangements  for  passing  the 
entry  of  the  flour  at  the  Custom-house, 
which  in  the  usual  course  could  not  be  done 
till  after  10  o'clock  a.m.  Upon  applying, 
however,  at  that  hour  to  the  Customs  officer 
on  board,  he  found  that  Fort  <fe  Ca  had 
tlieady  obtained  credit  for  the  entry  at  the 
Custom-house,  and  by  means  of  a  deposit 
W  procured  a  Custom-house  officer  to 
defiyer  the  cargo  for  them.  Craig  then  went 
to  the  offices  of  the  defendants,  the  railway 
company,  and  delivered  to  them  an  order  in 
writug,  signed  by  him,  which  was  as  fol- 
lows: 

"Gentlemen, — ^As  holder  of  the  bill  of 
lading  for  1,400  culasses  Trufikut  flour  and 
470  od.  Morel,  arrived  here  per  steamer 
LimdM  from  Rouen  to  my  order,  I  request 
that  yon  will  warehouse  ^e  same  in  your 
sheds  to  my  order,  and  I  hereby  agree  to 
pty  all  charges  incurred  on  same  through 
Mr.  Joseph  Ibbotson,  Goola" 

Meanwhile,  however,  the  agents  of  Fort 
^  Go.  had  hauled  the  vessel  into  a  berth 
alonipide  the  railway  company's  warehouses. 


with  a  view  to  unloading  her.  Craig  went 
on  board  and  remonstrated,  and  again  ex- 
hibited his  bill  of  lading,  and  also  handed 
to  the  master  the  following  notice : 

^'To  the  master  of  the  Lotidos. — As 
agents  for  Mr.  Emile  Schotemans,  of  Lille, 
the  unpaid  vendor  of  1,400  sacks  of  flour 
marked  'Tirufiaut,'  and  470  sacks  of  flour 
marked  *  Morel,'  by  your  ship  Londos^ 
shipped  by  his  agente  Messrs.  Frdres  Delfr- 
foBse,  of  Rouen,  consigned  to  Messrs.  James 
F(Mt  k  Co.,  we  do  hereby  stop  in  transitu 
and  require  you  to  deliver  up  to  us  as  such 
agents,  or  to  Mr.  Geoige  Gwyn  Craig,  the 
said  flour,  and  on  your  delivering  same  we 
are  ready  and  willing  and  hereby  offer  to  pay 
you  the  freight' on  the  same,  and  to  give  you 
an  indenmity  against  the  claims  of  all  o^er 
persons  having  or  pretending  to  have  any 
daim  to  the  said  flour,  or  any  part  thereof. 
And  you  will  further  take  notice,  that  in 
case  you  deliver  the  said  flour,  or  any  part 
thereof,  to  any  other  pers(m  than  to  us,  or 
to  the  said  Mr.  Geoige  Gwyn  Craig,  you 
will  be  held  liable  for  the  value  thereof, 
and  for  all  loss  or  damage  which  the  said 
Mr.  Emile  Sdiotsmans  may  sustain. 

<<  (Signed)    Ross  T.  Smyth  i&  Co." 

Upon  the  receipt  of  the  notice  the  captain 
made  some  attempts  to  detain  the  flour,  but 
without  success,  as  the  men  in  the  service 
of  Fort  <fe  Ca»  who  had  come  on  board, 
removed  the  flour  and  deposited  it  in  the 
railway  company's  warehouses.  While  it 
was  being  so  deposited^  a  formal  demand 
in  writing  for  the  delivery  of  the  flour  to 
himself  was  made  on  the  company  by  Craig : 
but  no  notice  was  taken  thereof  and  on  the 
7th  of  October  the  company,  by  the  order 
of  Fort  &,  Co.,  delivered  600  of  the  sacks 
to  one  Thompson.  On  the  same  3rd  of 
October,  1864,  a  bill  drawn  on  and  accepted 
by  James  Fort  k  Co.,  and  which  was  held 
by  Schotsmans,  fell  due,  and  was  duly  pre- 
sented for  payment,  but  was  dishonourecL 

On  the  ^th  of  October  another  bill  drawn 
on  and  accepted  by  J.  Fort  &  Co.  fell  due, 
and  was  di^onoured;  and,  on  the  11th  of 
the  same  month,  J.  Fort  <fe  Co.  were  declared 
bankrupt. 

The  bill  was  filed  on  the  8th  of  October, 
the  railway  company  and  Cunliffe  being  the 
defendants.  Subsequently  Cunliffe's  assignee 
was  made  a  defendant  by  amendment. 

The  bill  prayed  that  the  plaintiff's,  or  the 
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the  plaintiff  Emile  Schotsmans,  might  be 
declared  entitled  to  have  the  flour  ddivered 
up  to  them  or  him,  or  as  they  or  he  might 
direct;  or  if  the  Court  should  be  of  opinion 
that  the  plainti£&  were  not  so  entitled, 
then  that  the  plaintiff  Schotsmans  might  be 
decLired  entitled  to  a  lien  upon  the  flour 
for  the  payment  of  the  purchase-money 
thereof^  and  that  all  proper  directions  might 
be  given  for  giving  full  effect  to  and  retdiz- 
ing  such  lien,  and  for  that  purpose  that  all 
necessary  accounts  might  be  taken  and 
inquiries  made. 

The  bill  also  prayed  for  an  injunction 
and  a  receiver,  and  tiuit  if  any  part  of  the 
flour  had  been  removed  from  the  control 
of  the  defendants,  then  that  proper  direc- 
tions might  be  given  for  assessing  the 
damages  arising  tiierefrom  to  the  pkontiff, 
and  that  the  defendants  might  be  decreed 
to  pay  the  same. 

The  sacks  remaining  in  the  custody  of 
the  railway  company,  after  the  delivery  of 
the  500  above  mentioned,  were  sold  under 
an  order  of  the  Court,  dated  the  14th  of 
October,  and  the  proceeds,  amounting  to 
2,575L  18«.,  were  paid  into  court 

The  Londoi  was  one  of  a  regular  line  of 
traders  plying  between  Qoole  and  Rouen, 
and  other  continental  ports,  which  were 
extensively  advertised  as  "Watson,  Cun- 
liffe  &  Co.'s  first-class  steamers,"  and  the 
flour  was  shipped  by  the  Londos  in  the 
course  of  one  of  her  regular  trips.  At  that 
time  Cunliffe  was  the  sole  registered  owner 
of  the  ship,  and  the  railway  company,  by 
their  answer,  insisted  that  the  flour  upon 
being  delivered  on  board  became  his  pro- 
perty, and  that  no  part  of  the  same  was  in 
transitu  at  any  time  after  such  delivery, 
and  that  Schotsmans  never  obtained  or  had 
after  such  delivery  any  lien  thereon. 

Afr.  Baggallay,  Mr.  Eddisnud  Mr,  Butt, 

of  the  conmion  law  bar,  for  the  plaintiff, 

argued  that  the  phiintiff,  as  unpaid  vendor, 

was  entitled  to  stop,  and  did  actually  stop, 

the  goods  in  transitu.    If  the  vendee  sends 

his  own  ship  on  purpose  to  fetch  away  goods 

sold  to  him,  as  soon  as  the  goods  are  put  on 

board,  they  are  delivered  to  him,  and  the 

right  to  stop  in  transitu  is  gone;  but  where 

the  ship  is  only  chartered  by  the  vendee,  or 

where,  being  his  property,  it  is  a  general 

ship,  and  takes  up  the  goods  in  the  course 


of  its  o|[dinary  business,  there  delivery  on 
board  is  not  delivery  to  the  vendee,  and 
the  right  to  stop  remains  in  the  vendor — 
Mitchell  V.  Ede,  11  Ad.  <fe  E.  888;  a  a* 

9  Law  J.  Rep.  (n.s.)  Q.B.  137. 

Van  Casteel  v.  Booker,  2  Exch.  Rep. 

691;    S.C,   18   Law  J.   Rep.    (n.s.) 

Exch.  9. 

Turner  v.  the  Trustees  of  the  Liverpool 

Docks,  6  Exch.  Rep.  543;  s.  c.  20 

Law  J.  Rep.  (n.s.)  Exch.  393. 

The  &ct  that  the  bill  of  lading  was  made 

out  in  the  first  instance  in  favour  of  J.  Fort 

&  Co.  or  their  assigns,  is  immaterial    The 

bill  of  lading  is  merely  a  declaration  by 

the  vendor  of  what  his  intention  as  to  the 

delivery  of  the  goods  is  at  the  time  of  their 

shipment,  and  he  is  perfectly  at  liberty, 

except  as  against  an  indorsee  for  value,  to 

change  his  mind,  and  to  direct  the  goods 

to  be  delivered  to  some  other  person,  by 

altering  the  bill  of  lading  retained  by  him, 

and  indorsing  to  some  third  party,  as  here. 

They  also  referred  to — 

Heinekey  v.  EarU,  8  EL  A  B.  410,  422; 

S.C.  28  Law  J.  Rep.  (n.s.)  Q.B.  79, 
Ellershaw  v.  Magniae,   6  Exch.  Rep. 

570. 
1  Smiths  Lead.  Cos,  643. 
Mr.  Jessel  and  Mr.  Bird,  for  the  railway 
eompany. — We  deny  the  distinction  as  to 
a  general  ship.   The  single  question  is,  was 
there  an  actual  delivery  to  the  vendee  1 
Before  we  can  answer  that^  however,  we 
must  ask,  was  the  contract  such   as  to 
authorize  the  vendee  to  take  possession  of 
the  goods  wherever  he  liked,  or  was  he 
bound  to  await  their  arrival  at  a  particular 
port?    Here  the  vendee  was   entitled   to 
take  possession  at  Rouen.    Two  things  are 
required  to  exclude  the  right  of  stoppage  in 
transitu:  firsts  a  contract  to  sell;  and,  se- 
condly, an  actual  delivery  to  the  vendee.  In 
Mitchell  V.  Ede  the  goods  were  n^ver  con- 
tracted to  be  sold  to  ^e  defendant.    It  was 
not  a  case  between  vendor  and  purchaser  at 
alL  But,  further,  there  was  no  bill  of  lading 
given  to  the  master  in  that  case.    If  the 
bill  of  lading  in  favour  of  the  consignee 
had  been  delivered  to  the  master  there,  as 
here,  that  would  have  decided  the  case  in 
favour  of  the  consignee,  as  it  was  admitted 
at  the  bar  on  both  sides,  that  a  bill  of 
lading  could  only  be  indorsed  over  by  the 
person  named  in  it   But  in  fact^  the  bill 
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of  lading  was  altogether  immaterial;  the 
detiveiy  on  board  the  consignee's  ship  was 
an  absolute,  irrevocable  delivery  to  him. — 

Ogle  V.  Atkinsofiy  5  Tannt  759. 

BohUink  v.  Inglis,  3  East,  381-395. 
The  distinction  as  to  a  general  ship  cannot 
be  snpported  on  principle.  If  a  shipowner 
sends  one  of  his  ships  for  goods  sold  to 
himself,  it  matters  not  if  she  also  picks  up 
other  goods  by  the  way  for  other  people. 

[The  Mastbb  of  the  BoLia — In  that 
case  no  bill  of  lading  would  be  required] 

On  the  contraiy,  a  bill  of  lading  is  usual 
If  flour  were  sold  to  a  miller,  and  he  sent 
a  &nn  cart  for  it,  the  goods  would  clearly 
be  delivered  to  him  as  soon  as  they  were 
I^aced  on  the  cart:  would  the  case  be 
otherwise  if  he  happened  to  be  a  carrier 
also,  and  if  instead  of  sending  a  farm  cart 
he  had  sent  his  carrier's  cart  in  the  course 
of  its  regular  rounds?  In  Mitchell  v.  Ede 
the  question  was,  whether  the  consignor 
had  finally  appropriated  the  goods  for  the 
benefit  of  the  consignee,  so  that  he  could 
not  afterwards  revoke  it.  It  was  decided 
that  he  had  not;  but  the  bill  of  lading  if 
it  had  been  delivered  to  the  captain  could 
not  have  been  revoked — 

ChdUy  on  CorUracU^  by  Russell,  7th 

edit  p.  392,  393. 

In  Van  Ccuteel  v.  Booker  the  bill  of  lading 

was  made  to  the  consignor's  order.   As  to 

the  effect  of  the  bill  of  lading  they  cited — 

TheBOU  of  Lading  Act,  18  <£r  19  Vict. 
c.  IIL 

The  Ciutoms  Coruolidaium  Act,  16  <£r  17 
Vict,  c  107.  «.  50,  53. 
They  also  submitted  that  there  was  not 
any  evidence  of  the  ship  being  in  fact  a 
general  ahip^  as  it  appeared  by  the  ship's 
manifest  that  the  only  goods  onboard  besides 
the  flour,  were  consigned  to  Watson,  Cunliffe 
k  Co.  They  also  contended  that  the  Court 
had  not  any  jurisdiction  over  the  company 
in  respect  of  the  sacks  which  had  been  deli- 
vered by  the  company  before  the  bill  was 
filed;  and  they  submitted  that  there  was  no 
evidence  that  the  plaintiff  knew  that  Cun- 
liffe was  in  difficulties. 

Mr.  Selwyn  and  Mr.  Lindley,  for  the 
assignee  in  bankruptcy,  insisted  that  the 
register  proved  that  die  Londos  was  the 
property  of  Cunliffe  at  the  time  of  the  ship- 
ment.— If  we  can  shew  that  the  property  in 
the  flonr  and  also  the  possession  passed  to 


Cunliffe  at  Rouen,  then  the  right  of  stop- 
page would  be  gone,  unless  the  shipper 
had  protected  himself  by  special  conditions. 
Tuimer  v.  the  Liverpool  Docks  (1)  proves 
that  delivery  on  board  the  vendee's  ship  is 
delivery  to  him,  *^  unless,"  as  Mr.  Justice 
Fatteson  said  there,  *Hhe  vendor  protects 
himself  by  special  terms  from  the  effect  of 
such  delivery,  as  by  taking  biUs  of  lading 
to  his  own  order." — 

The  London  and  NorthrWeeterti  Rail- 
tmp  Company  v.  Bartlett,    7  Hurl 
&N.  400;  S.C.  31  Law  J.  Rep.  (n.s.) 
Exch.  92. 
Selwyn'sN.F.  1288-1292. 
Here,   instead  of   protecting  himself  by 
taking  such  bills,  the  plaintiff's  agent  per- 
fected the  delivery  to  Cunliffe  by  making 
the  captain's  bill  of  lading  in  favour  of 
Cunliffe  and  his    assigns.     In   Bolin  v. 
Huffnagle  (2),  an  American  case,  it  was 
decided  that  where  goods  had  been  deli- 
vered on  board  the  vendee's  ship,  and  bills 
of  lading  in  his  favour  had  been  delivered 
to  the  captain,  the  right  of  stoppage  was 
gone. 

[The  Master  of  the  Rolls  inquired  if  the 
ship  there  was  a  general  ship.  It  was  stated 
at  the  bar  that  the  report  was  not  explicit 
on  that  point,  but  that,  on  the  whole,  it 
appeared  that  it  was  not] 

One  question,  which  is  material  as  show- 
ing in  whom  the  possession  of  the  goods 
was,  is,  at  whose  risk  were  theyl  Here 
Cunliffe  could  have  brought  an  action  of 
trespass  for  injuiy  done  to  the  goods  while 
on  board :  that  proves  that  the  possession 
was  in  him.  Even  if  the  ship  had  been 
chartered  by  another  party,  he  could  have 
brought  an  action  of  trespass — Lucas  v. 
NockelU  (3).  The  bills  of  lading  retained 
by  the  plaintiff  were  merely  copies  of 
Cfunliffe's  title-deed  in  the  hands  of  his 
agent  The  clause  in  the  bill  of  lading 
providing  for  the  delivery  at  Goole,  was 
merely  a  stipulation  for  the  purchaser's 
benefit,  which  he  might  waive  if  he  liked 
The  London  and  North-Western  Railway 
V.  Bartlett  shews  that  the  place  of  de- 
livery is  immaterial  That  case  and  Turner 
V.  Liverpool  Docks  turn  entirely  on  the 
vendor  having  reserved  special  rights,  which 

(1)  Ubisuprk 

(2)  1  Bawle,  1. 

(3)  2  You.  &  J.  804. 
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he  did  not  do  here.  They  also  cited, 
as  to  the  effect  of  deliyery  of  goods  to  a 
carrier  on  behalf  of  a  purchaser,  DutUm  v. 
Solomonson  (4),  Fragano  v.  Lofuf  (5) ;  as  to 
what  would  amount  to  stoppage,  and  what 
possession  by  the  consignee  would  be 
requisite  to  exclude  the  right  of  stoppage — 
Whitehead  v.  Andergon  (6). 

The  Mastkr  of  the  Rolls  said — ^It 
appears  to  me  that  the  only  question  is, 
Was  there  an  actual  or  constructive  delivery 
of  the  flour  to  the  vendee  by  putting  it  on 
board  the  ship?  because  if  so  the  right  of 
stoppage  was  gone.  If  the  vendee  sends  his 
own  ship  on  purpose  for  the  goods,  and 
they  are  put  on  board,  that  is  a  dear  case 
of  delivery;  or  if  the  vendee  in  any  other 
way  sends  his  agent  for  the  goods,  and  he 
gets  them,  there  again  there  is  a  deliveiy, 
and  the  right  of  stoppage  is  at  an  end. 
I  think  that  was  decided  by  OgU  v.  Atkm- 
8on.  But  if  the  ship  is  a  general  ship, 
for  a  general  caigo,  is  delivery  on  board 
that  ship  delivery  to  the  vendee,  because 
he  happens  to  be  her  owner?  In  Ogle 
T.  Atkinson  the  ship  belonged  to  the 
vendee,  and  was  sent  expressly  for  the 
goods.  But  if  the  ship  is  a  general  ship, 
then  I  apprehend  that  Mitchell  v.  Ede 
determines  that  the  ship  is  in  the  position 
of  a  common  carrier,  and  that  the  mere 
fact  that  the  ship  which  is  used  as  a  com- 
mon carrier  belongs  to  the  vendee  does  not 
make  the  mere  placing  of  the  goods  on 
board  a  delivery  to  the  owner  of  the  ship. 
When  the  flour  was  shipped,  four  bills 
of  lading  were  signed;  it  appears  that  one 
was  "  retained  "  by  the  captain.  Those  are 
the  exact  words  of  the  bill  and  answer. 
That  fyust  is  material;  for,  even  assuming 
that  if  Delafosse  Brothers  had  delivered  all 
the  four  bills  to  the  captain,  that  would 
have  made  the  delivery  perfect;  still,  I 
do  not  think  that  the  retention  by  the 
captain  of  one  bill  of  lading  would  amount 
to  delivery,  unless  there  swas  a  special 
agreement  between  him  and  the  vendor 
that  it  should  be  so  treated. 

In  Mitchell  v.  Ede  it  appears  that  if  the 
bill  of  lading  there  had  been  given  by  the 

(4)  S  Bos.  &  Pal.  582,  584. 

(5)  4  B,  &  C.  219. 

(6)  9  Mee.  k  W.  518 ;  ■.  c.  11  Law  J.  Rep.  (n.b.) 
Ezch.  157. 


owner  to  the  captain,  the  deUveiy  would 
have  been  perfect;  but  I  cannot  infer  from 
that  that  the  mere  retention  by  the  captain 
of  one  out  of  several  bills  would  affect  the 
vendor's  rights. 

It  is  also  important  to  observe  that  there 
is  a  distinction  between  Mr.  Cnnliffe  or 
Messrs.  Fort  &  Ca  (whichever  name  you 
choose  to  call  him  by),  and  Messrs.  Watson, 
Cunliffe  <k  Ca  They  are  twodistinct  setsof 
persons.  One  man  frequently  unites  in  his 
own  person  different  characters ;  but  what 
he  does  in  one  character  does  not  affect 
what  he  does  in  another.  This  vessel  was 
duly  advertised  by  Messrs.  Watson  Si  Co. 
as  trading  between  Qoole  and  Rouen,  for 
the  common  carriage  of  goods ;  and  there- 
fore it  appears  to  me  that  this  was  not 
a  vessel  sent  by  Cunliffe  for  the  recep- 
tion of  these  goods,  but  a  mere  common 
carrier.  If  Cunliffe  had  sent  this  ship 
expressly  for  the  goods,  and  had  so  in- 
formed Delafosse  Brothers,  then  I  think 
the  case  of  Ogle  v.  Atkinson  would  apply 
exactly ;  but  Uie  vessel  being  of  that  de- 
scription, I  do  not  think  that  there  would 
be  any  delivery  by  the  mere  putting  on 
board,  unless  ike  goods  were  delivered  to 
an  express  agent  of  the  vendee.  I  think 
the  fact  that  the  master  was  the  servant  of 
the  shipowner  immaterial,  if  the  ship  was  a 
general  ship,  and  he  was  the  owner^s  agent 
for  the  general  purposes  of  the  ship,  and 
not  sent  expressly  for  the  goods.  I  think 
the  delivery  of  the  bill  of  lading  to  the 
captain  did  not  amount  to  a  delivery  of  the 
goods,  though  the  evidence  is  meagre  on 
that  point  Mr.  Jessel  said  that  the  plain- 
tiff ought  to  have  proved  that  the  delivery 
of  the  bill  of  lading  did  not  amount  to  a 
delivery  of  the  goods,  but  I  say  that  the 
defendants  ought  to  have  proved  that  it 
did.  On  the  other  point,  I  think  that  the 
insolvency  of  Cunliffe  at  the  time  of  the 
stoppage  is  sufficiently  proved ;  the  plain- 
tiff held  a  bill  on  Cunliffe  which  was  dis- 
honoured the  day  the  ship  arrived  at  Qoole; 
shortly  after  that  another  bill  on  Cnnliffe 
was  dishonoured,  and  shortly  after  that 
again  he  was  made  bankrupt  Those  fiEM^ 
prove  that  Cunliffe  was  in  difficulties  at  the 
time,  and  such  being  the  case  I  do  not 
think  it  necessary  for  the  plaintiff  to  prove 
that  he  knew  of  the  frust  As  to  the  ques- 
tion of  jurisdiction,  I  am  of  opinion  that 
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the  Court  has  jurisdiction  o\rer  the  com- 
pany in  respect  of  the  sacks  they  parted 
with.  If  the  company  had  not  parted  with 
them  when  the  bill  was  filed,  the  plaintiff 
would  have  been  entitled  to  an  injunction, 
and  if  the  flour  was  parted  with  before 
the  injunction  was  obtained,  that  would 
be  exactly  one  of  the  cases  intended  to 
have  been  met  by  Sir  H.  Caims's  Act  There 
must  be  an  inquiry  as  to  the  sacks  which  the 
company  parted  with,  and  what  they  pro- 
duceidL  I  shall,  however,  re-consider  the  &cts 
carefully,  to  see  whether  I  need  call  upon 
Mr.  Baggallay  again. 

The  Master  of  the  Rolls  (Dec.  7, 
1865),  said,  I  have  carefuUy  examined  the 
cases  cited  and  the  evidence,  and  I  am  only 
confirmed  in  the  view  I  entertained  before, 
▼iz.  that  there  was  no  delivery  to  the  vendee 
on  board  the  ship,  and  that  the  stoppage 
in  irofuttu  was  complete. 


Wood,  V.C.  ^ 

Nov.  25.       I    8P0KS8  V,  the  bakbuby 
Lords  Jnsncsa.  (local  boabd  of  health. 
Dea  15.      ) 

Injunction — Corporate  Body — Contempt 
— Sequettixition. 

A  writ  of  sequegtration  mil  issue  against 
a  hoard  of  healthy  where  a  breach  of  an 
u^aution  has  been  clearly  committed, 

Semble — It  is  immaterial  that  the  pro- 
perty of  the  board  is  held  underacts  of  par- 
liament^ upon  specific  trusts,  for  public 
purposes, 

Quiere — As  to  personal  remedies  against 
ike  members  of  the  board. 

It  is  no  defence,  as  against  the  rights  of 
an  individual  plaintiff,  that  such  breach 
has  been  incurred  in  behalf  of  public  inter- 
On  appeal — The  superior  Court  will  not 
SKspend  the  execution  of  the  writ;  any  ap- 
pUcalicn  for  such  purpose  must  be  made  to 
the  Court  below.  Order  affvnned. 

The  plaintiff  in  this  sidtwasthe  occupier 
of  a  mill  on  the  river  Cherwell,  called 
Twyford  Mill,  about  three  miles  below  the 
town  of  Banbury.  The  Banbury  local 
board  of  health  was  constituted  in  1852, 


under  the  provisions  of  the  Public  Health 
Act)  and  early  in  the  year  1858  completed 
a  regular  system  of  sewers,  by  means  of 
which  all  the  sewage  of  the  town  and  dis- 
trict was  made  to  flow  into  the  river  Cher- 
well  by  three  large  outlets  placed  at  some 
distance  above  ^e  milL  In  consequence 
of  this  the  river  became  so  foul  that  the 
fish  died,  and  the  water  was  rendered  in- 
jurious to  cattle  and  unfit  for  all  domestic 
purposes.  Complaints  were  made  from 
time  to  time  by  the  father  of  the  plaintiff 
during  his  lifetime,  and  some  steps  were 
taken  by  the  defendants  for  deodorizing 
the  sewage,  but  without  any  permanent 
result ;  and  in  the  hot  dry  summer  of  1864 
the  nuisance  became  so  serious  that  the 
plaintiff  filed  his  bill  for  an  injunction. 

The  cause  was  heard  on  the  1  st  of  March, 
1865,  and  a  decretal  order  was  made  in 
the  following  terms : 

"We  do  hereby  strictly  enjoin  and 
restrain  you,  the  Banbury  local  board  of 
health,  your  servants,  workmen  and  agents, 
under  the  penalty  of  5,000/.,  to  be  levied 
upon  each  and  every  of  your  lands,  goods, 
and  chattels  to  our  use,  from  and  after  the 
\st  of  July,  1865,  from  causing  or  permitr 
ting  any  sewage,  or  water  polluted  with 
sewage,  to  pass  through  the  drains  or 
channels  under  your  control  into  the  river 
Cherwell  in  such  manner  as  to  render  the 
waters  of  the  said  river  at  or  near  the  plain^ 
tiff's  mill  unfit  for  use  by  the  plaintiff,  or 
otherwise  injurious  to  the  health  of  the 
persons  resident  at  the  said  mill.  Dated 
the  12th  of  May,  1865." 

The  defendants,  instead  of  strictly  com- 
plying with  the  order,  made  several  attempts 
to  deodorize  the  sewage  in  the  river  by 
some  chemical  process,  but  without  effect. 
The  plaintiff  now  moved  for  a  writ  of  se- 
questration against  the  board,  and  supported 
his  motion  by  affidavits  giving  particulars 
of  the  annoyance  and  injury  to  which  he 
and  his  fanuly  and  workmen  on  the  pre- 
mises were  still  subjected. 

In  his  own  affidavit,  the  plaintiff  stated 
that  during  his  experience  of  the  river 
Cherwell  at  Twyford  Mill,  where  he  was 
bom  and  had  lived  twenty-eight  years,  it 
had  never  been  in  so  filthy  and  disgusting 
a  state  as  it  had  been  during  the  months  of 
August,  September  and  October  in  the 
present  year. 
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Notice  of  the  motion  was  given  by  the 
plaintiff  on  the  Ist  of  November,  and 
numerous  affidavits  had  since  been  filed  by 
the  defendants,  stating,  in  effect,  that  seve- 
ral meetings  had  been  held  and  experiments 
made  by  the  board;  in  particular,  that 
Dr.  Letheby,  Mr.  Hawkesley  and  other 
eminent  chemists  and  engineers  had  been 
consulted  as  to  the  possibOity  of  purifying 
the  stream,  and  that,  although  unsuccessful 
so  far,  they  had  a  reasonable  prospect  of 
being  able  ultimately  to  remove  the  nui- 
sance, so  as  to  satisfy  the  rights  of  the 
plaintiff,  as  well  as  the  public  interests 
committed  to  their  charge. 

Mr,  RoU  and  Mr,  Rejukaw  supported 
the  motion,  on  the  ground  that  the  breach 
of  the  injunction  was,  in  tacty  wilful  con- 
tempt Tlie  true  motive  on  the  part  of  the 
board  was  to  save  the  rates  of  the  town. 

Mr,  Giffardy  Mr,  E,  F,  Smith  and  Mr. 
Dichiruony  for  the  defendants. — There  has 
been  no  wilful  contempt  on  the  part  of 
the  board.  The  evidence  shews  that 
every  effort  has  been  made,  with  the 
aid  of  eminent  engineers,  to  carry  out 
the  directions  of  the  order;  and  though 
they  have  hitherto  £Edled,  there  is  an  ulti- 
mate prospect  of  success.  We  admit  that 
we  should  have  come  to  the  Court  pro 
formd  to  ask  for  an  extension  of  time;  but 
the  Court  will  not  act  with  severity  upon 
a  public  body  which  has  to  consult  the 
interests  of  a  whole  district  As  to  seques- 
tration, aU  the  property  vested  in  the 
board  is  public  property,  and  held  upon 
specific  trusts  under  public  acts  of  parlia- 
ment 

[Wood,  V.C. — I  have  no  doubt  whatever 
that  there  has  been  a  gross  breach  of  the 
order :  the  only  question  is,  what  is  the  best 
practical  mode  of  enforcing  it?] 

Mr,  Bolt, — We  ask  for  the  sequestra- 
tion ;  and  when  we  have  got  that,  the  Court 
will  see  whether  its  powers  are  paramount, 
and  whether  there  may  not  be  remedies 
consequential  upon  that  The  argument 
offered  by  the  defendants  is,  that  lie  writ 
will  only  be  waste  paper  as  against  a  public 
body.  But  I  submit  it  would  be  irrelevant 
for  us  upon  this  motion  to  enter  into 
evidence  as  to  the  property  to  which  it 
would  apply. 

[Wood,  V.C.— The  only  difficulty  I  have 
is  about  the  sequestration.    What  would  it 


operate  oipon)  Would  it  affect  trust  pro- 
perty) I  cannot  help  thinking  there  are 
personal  remedies  which  would  be  more 
effective.] 

Mr.  Molt — If  your  Honour  will  give  us 
upon  this  motion  a  personal  remedy  against 
these  gentlemen,  we  will  gladly  accept  it; 
but  the  course  we  have  taken  is  strictly 
regular.  We  may  be  entitled  to  more,  but 
we  cannot  be  entitled  to  less. 

Some  further  discussion  ensued,  in  the 

course  of  which  reference  was  made  to  Seton 

on  Dfcreesy  p.  946,  and  the  judgment  of 

Vice  Chancellor  Knight  Bruce  in  the  case  of 

The*  Attorney    General  v.    the    Great 

Northern  RaU^oay  Compantfy   4  De 

Gex  &  Sm.  75,  89. 

Wood,  V.C. — I  think  that  in  this  case 
the  defendants  have  been  labouring  under 
a  mistake,  and,  as  it  appears  to  me,  a  very 
gross  mistake,  which  I  attempted  to  dissi- 
pate in  the  case  of  The  Birmingham  Local 
Board  of  Healthy  to  which  I  have  already 
referred  —  The  Attorney  General  v.  the 
Council  of  the  Borough  of  Birmingham  (1). 
I  have  not  found  that  any  Court  has  at 
present  quarrelled  with  the  conclusion  at 
which  I  arrived  in  that  case.  Certainly,  the 
order  as  made  was  obeyed  without  appeal 
There  I  was  told  that  the  huge  and  important 
town  of  Birmingham  would  be  stifled  and 
smothered,  and  perhaps  subjected  to  pesti- 
lence, if  the  board  were  not  allowed  to  dis- 
charge the  whole  of  their  sewage  into  the  river 
in  which  a  private  gentleman,  the  plaintifi^ 
had  certain  rights  of  fishing  as  well  as  of 
sending  his  cows  to  drink,  and  other  mat- 
ters of  that  kind.  But  it  appeared  to  me 
quite  plain  from  the  act  of  parliament,  that 
Uiey  had  no  right  to  discharge  their  sewage 
into  the  river,  and  I  did  not  in  the  least 
regard  the  circumstance  of  their  acting  for 
100,000  people  any  more  than  I  should 
have  regard^  the  circumstance  of  their 
acting  for  one,  and  I  think  the  principle 
of  law  must  fidrly  be  so.  What  difference 
can  it  possibly  make  as  to  the  commission 
of  an  illegal  act,  whether  a  man  acts  on 
behalf  of  thousands  or  on  behalf  of  him- 
self only)  The  act  is  illegal,  and  being 
illegal  the  party  injured  has  a  right  to  be 
protected,  and  it  does  not  signify  whether 

(1)  i  Kay  &  J.  528. 


Vol.  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


107 


the  injuiy  is  inflicted  by  many  or    by 
one. 

Now,  as  regards  tlie  question  of  wilful 
breach  of  this  ii^unction,  Mr.  Smith  said, 
and  Mr.  Giffard  followed  him,  that  if  this 
were  the  case  of  an  individual  the  Court 
would  not  act  unless  it  was  convinced  that 
there  had  been  a  wilfiil  breach  of  the  in- 
junction,  and  that  the  Court  would  not 
commit  the  individual  I  answer  without 
doubt,  that  if  this  had  been  such  a  case,  I 
should  have  considered  what  has  been  done 
as  a  breach  of  the  injunction,  and  should 
have  committed  the  individual 

Assuming  it  to  be  the  case  of  an  indi- 
vidual, the  matter  will  not  bear  argument 
for  a  moment^  and  I  am  very  glad  that  that 
illustration  was  put,  because  it  wUl  corro- 
borate the  opinion  I  very  strongly  enter- 
tained and  acted  upon,  and  shall  continue 
to  act  upon,  unless  it  is  corrected  by  a 
higher  tribunal,  namely,  that  the  rights  of 
those  who  are  injured  cannot  depend  upon 
the  question  of  whether  it  be  one  or  many 
who  inflict  the  injury.  Just  take  the  case 
of  an  individual :  see  how  it  would  stand, 
and  whether  there  would  not  be  a  delibe- 
rate breach  of  the  injunction.  Supposing 
a  man,  for  his  own  convenience,  for  the 
purpose  of  getting  rid  of  his  own  sewage, 
something  that  annoys  him  exceedingly, 
throws  it  into  his  neighbour's  yard,  or 
into  his  neighbour's  river,  and  tliat  he  is 
ordered  by  the  Court  not  to  permit  the 
sewage  under  his  control  to  pass  into  his 
neighbour's  river  .to  his  annoyance;  and 
that  he  afterwards  comes  here  with  a  story 
telling  me  that  he  has  consulted  most  emi- 
nent chemical  authorities  and  has  done  the 
best  he  can  during  a  long  continuance  of 
inquiry,  but  that  he  has  found  out  there  is 
no  possible  mode  by  which  he  can  deodorize 
the  sewage,  or  at  least  that  he  has  not  yet 
arrived  at  or  discovered  it,  and  therefore 
he  has  not  ceased  to  pour  that  sewage  into 
the  river  or  upon  his  neighbour's  property; 
that  he  pours  it  into  the  river  because  he 
does  not  find  it  pleasant  or  agreeable  to 
retain  it;  that  he  is  going  to  continue  to 
pour  it  into  the  river  until  he  shall  find  out 
something  that  will  deodorize  it;  and  asks 
the  Conrt  to  stay  its  proceedings  until  that 
is  done, — would  not  that  be  a  most  out- 
rageous breach  of  the  order,  and  a  clear 
flagrant  contempt,  for  which  the  only  pro- 
NcvSmim,  S5.— Chaho. 


ceeding  the  Court  could  take  would  be  to 
order  committal  1  Morally  speaking,  I  can 
see  a  wide  difference  between  that  ca^e 
and  the  conduct  of  these  gentlemen.  I  do 
not  suppose  they  had  any  (I  certainly  hope 
they  had  not  any)  intention  of  committing 
a  wilful  breach  of  the  order  of  the  Court, 
although  I  was  not  a  little  surprised  to 
hear  an  eminent  counsel  tell  me,  not  pre- 
cisely that  he  would  advise  his  clients  to 
commit  ^  wilful  breach,  but  that  he  would 
not  advise  them  to  do  what  was  necessary 
to  comply  with  the  order  of  the  Court  I 
confess  I  was  surprised  to  hear  that,  and 
I  think  it  due  to  the  dignity  of  the 
Court  to  say  that  that  is  not  the  view 
which  the  Court  can  take  of  any  of  its 
orders,  but  that  the  simple  and  only  view 
is  that  it  must  be  obeyed,  and  that  those 
who  wish  to  get  rid  of  any  such  order  must 
do  so  by  a  proper  course  of  appeal  So 
long  as  it  exists  the  order  must  be  obeyed, 
and  obeyed  to  the  letter,  and  any  one  who 
does  not  so  obey  it  is  guilty  of  committing 
a  wilful  breach  of  it,  unless  there  be  some 
misapprehension,  such  as  all  mankind  are 
subject  to,  ,and  which  may  mislead  him 
upon  the  plain  reading  of  the  order.  But 
in  this  case,  that  the  order  is  plain  there  is 
no  doubt.  It  is  plain  and  distinct  that 
the  defendants  shall  not  after  a  given 
day  permit  any  sewage  to  pass  through  the 
drains  or  channels  under  their  control  into 
the  waters  of  the  Cherwell,  in  a  mamier  to 
make  it  unfit  for  the  use  of  the  plaintiff. 
That  is  a  thing  which  no  human  being  cafi 
misunderstand.  Having  that  order  before 
them,  their  simple  course  was  to  say  that, 
"after  the  Ist  of  July,  come  what  may, 
we  must  not  allow  the  sewage  to  pass  into 
the  river  Cherwell"  It  was  not  for  them 
to  say, "  Let  the  Court  or  the  plaintiff  point 
out  what  is  to  be  done,  or  how  we  are  to 
deodorize  it."  The  plaintiff  does  not  care 
in  the  least  whether  you  find  out  a  way  to 
deodorize  it  or  not  The  plaintiff  only  says, 
"  I  have  an  order  of  the  Court  which  says 
you  shall  not  send  down  filthy  sibwage  to 
me  ;  it  is  your  duty  not  to  send  it.  I  have 
nothing  else  to  do  with  it.  It  is  for  you 
to  shew  the  Court  that  you  have  obeyed 
its  order."  These  gentlemen  were  given 
from  the  month  of  March  to  the  1st  of 
July  to  comply  with  the  order.  The  order 
was  made  in  the  month  of  March,  and,  as 
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has  been  done  in  several  cases,  knowing 
that^it  requires  time  for  things  of  this  kind 
to  be  carried  into  effect,  the  Court  said  "  You 
shsdl  not  be  bound  to  comply  with  the 
order  until  the  Ist  of  July."  But  the  order 
is  made  peremptory  firom  the  1st  of  July.  It 
is  a  decree  of  the  Court,  audit  is  not  under 
my  control.  I  cannot  alter  it,  although  it  is 
my  own  decree;  it  is  beyond  me.  There  it 
stands,  and  Ihaveonly  to  see  that  itis  obeyed. 
If  they  had  come  before  the  1st  of  July  with 
a  motion  to  ask  for  longer  time  to  comply  with 
the  order  of  the  Court,  it  would  have  been 
a  question  even  then  whether  the  Court 
would  have  had  power  to  enlarge  the  time 
mentioned  in  its  own  decree,  because  it 
is  not  an  interlocutory  order.  But  at  all 
events,  that  might  have  been  tried.  In- 
stead of  which  they  quietly  let  the  1st 
of  July  pass  by,  only  writing  a  number  of 
letters,  in  which  they  say  fliey  are  very 
uneasy  because  the  1st  of  July  is  so  near. 
I  can  only  say  that  this  does  not  satisfy 
the  order,  but  that  the  order  requires 
obedience,  and  at  least  requires  that  an 
application  should  be  made  to  the  Court 
that  they  may  have  some  further  time,  if 
it  shall  appear  that  such  an  order  can  be 
made,  although  I  cannot  say  that,  as  at 
present  advised,  I  should  have  made  the 
order.  My  conviction  is,  that  there  are  no 
means  of  effectually  dealing  with  the  sew- 
age, and  I  am  satisfied  of  that  by  their 
own  evidence.  Dr.  Letheby,  in  one  of  his 
letters,  says,  "  I  think  it  may  go  on  in  such 
a  state  during  the  winter  months  as  possibly 
to  require  very  little  to  be  done,  because 
there  will  be  a  copious  supply  of  water, 
and  when  the  supply  of  water  i«  copious, 
which  may  or  may  not  be  the  case,  although 
we  happen  to  have  had  a  very  great  deal 
of  wet  weather  up  to  the  present  moment, 
there  will  not  be  such  a  grievance."  But 
on  the  7th  of  October  last  (long  after  the 
1st  of  July  and  after  the  dry  weather)  one 
of  their  own  witnesses,  Mr.  Beasley,  who 
was  sent  down  to  inquire  into  it,  said, 
"  You  have  made  everything  very  comfort- 
able for  the  town,  and  that  is  what  the 
town  cares  for.  There  is  hardly  any  smell 
outside  the  walls,  but  I  am  sorry  I  cannot 
say  the  same  as  to  the  nver."  Then,  in 
another  letter.  Dr.  Letheby  sajrs,  "  During 
the  present  supply  of  fresh  water  there  is 
no  such  great  evil;"  but  in  a  former  letter 


he  says,  "  I  think  you  will  get  rid  of  such 
and  such  inconveniences  if  you  will  follow 
out  what  I  recommend  as  to  my  course 
of  deodorizing;"  and  he  says,  "I  am  afraid 
you  will  not  get  rid  of  (what  he  calls) 
the  second  fermentation.  I  do  not  see 
how  it  is  to  be  done;"  whereupon  some 
other  scheme,  like  the  Croydon  scheme, 
is  thought  of,  and  both  Dr.  Letheby  and 
Mr.  Hawkesley  say,  "That  will  not  do; 
you  cannot  try  the  Croydon  scheme  because 
it  is  clay  land,  and  even  if  you  bought  a 
large  property,  you  would  not  be  able  to 
get  enough  to  absorb  the  impurities,  be- 
cause it  is  a  clay  soil,  which  will  not  absorb 
the  impurities."  Dr.  Letheby  also  says 
(which  I  am  very  sorry  to  hear)  that  even 
the  Croydon  scheme  has  not  turned  out  so 
successful  as  it  was  supposed  it  would.  It 
is  therefore  quite  clear  and  plain  that  the 
plaintiff  cannot  be  protected  except  by 
simply  stopping  the  sewage,  and  I  appre- 
hend that  that  is  the  course  which  the 
defendants  ought  to  have  taken.  They 
created  the  evil.  It  did  not  exist  until 
they  made  their  works;  that  question  was 
tried  at  the  hearing,  and  I  cannot  now  re- 
hear the  cause ;  and  although  there  were 
other  works  and  other  drains  that  went 
from  the  town  of  Banbury,  they  did  not 
create  the  evil.  What  created  the  evil  was 
what  was  done  by  those  gentlemen,  and 
those  who  created  the  evil  must  remove  it. 
It  is  not  for  me  to  say  how  they  are  to  do 
it.  What  they  have  done  they  must  undo. 
They  must  take  their  own  steps ;  but  it  is 
only  right  they  should  know  that  there  is 
really  no  distinction  whatever  made  by 
this  Court  between  the  case  of  an  indi- 
vidual who  finds  it  convenient  for  his  own 
accommodation  to  turn  his  own  filth  into 
his  neighbour's  yard  or  river,  and  the  case 
of  an  aggregation  of  individuals,  like  the 
town  of  Banbury,  who  find  it  convenient 
for  their  own  accommodation  to  turn  their 
sewage  into  this  gentleman's  mill-pond. 
They  have  no  right  to  do  it,  and  it  appears 
to  me  quite  plain  that  there  has  been  a 
breach  of  the  injunction. 

The  only  doubt  I  had  as  to  the  seques- 
tration was  whether  it  would  be  effective. 
I  see  a  certain  class  of  property — I  do  not 
wish  to  specify  it, — on  which  I  think  it 
could  operate,  and  therefore  I  shall  grant 
the  sequestration,  and  the  costs   of  this 
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motdon  must  of  course  be  paid  by  the 
defendants. 

Dec.  15. — Upon  this  day  a  motion  by 
way  of  appeal  in  the  above  cause  was 
made  before  the  Lords  Justices  to  dis- 
charge  the  Vice  Chancellor's  order  for 
sequestration.  In  support  of  th^  motion, 
the  defendants  had  filed  an  affidavit  by 
Mr.  Page,  an  eminent  engineer,  to  the 
effect  that  he  had  devised  a  plan  for  carry- 
ing away  the  sewage  so  as  to  prevent  the 
injury  complained  of  by  the  plainti£f. 

Mr.  Giffard,  Mr.  E.  F.  Smith  and  Mr. 
Dickinson,  for  the  motion. 

Mr.  EoU  and  Mr.  Eenshaw,  for  the 
plaintiff,  were  not  called  upon. 

Lord  Justicb  Knight  Bruce  held 
that  the  motion  was  groundless,  arbitrary 
and  frivolous,  and  contraiy  to  all  the  rules 
of  the  Court 

Lord  Justice  Turner  (after  briefly 
reviewing  the  facts  of  the  case)  said — 
There  is  nothing  to  justify  the  suspension 
of  the  order.  Besides,  we  are  asked  to 
suspend  the  powers  of  the  Court  in 
executing  the  decree :  such  an  application, 
if  made,  ought  to  be  made  to  the  Vice 
Chancellor,  and  not  to  us. 

Appeal  dismissed,  with  costs. 


SMITH  V.  BARNES. 


WooD,V.C. 
Nov.  15. 

Production  of  Documents — Purchase  of 
Equity  of  Redemption  from  Trustee  for 
SaU. 

The  purchaser  from  the  trustee  of  an  equity 
of  redemption  devised  in  trust  for  sate,  can- 
wtina  suit  for  redemption,  instituted  by 
9ome  of  the  eestuis  que  trustent,  refuse  to 
produce  the  agreement  for  sale  and  convey- 
ance, OH  the  ground  that  they  relate  exclu- 
sively to  his  title. 

This  was  an  adjourned  summons  taken 
out  by  the  plaintiffs  for  the  production  by 
the  defendant  of  an  alleged  agreement  and 
deed  of  conveyance  to  himself. 

The  circumstances  were  shortly  as  fol- 
lows.— Morris  Qriffith  having  in  his  lifetime 
mortgaged  certain  property  in  Wales  to  the 
defendant  as  security  for  200^.  and  interest, 


devised  the  equity  of  redemption  to  Mary 
his  wife  and  William  Hardee,  as  co-trustees 
and  co-executors  of  his  wiU,  upon  trust  for 
the  benefit  of  his  wife  and  children  until 
the  youngest  son  should  attain  the  age  of 
sixteen,  and  then  upon  trust  for  sale — ^the 
wife  to  take  one-third  of  the  proceeds,  the 
remainder  to  be  divided  among  the  children 
who  should  then  be  living. 

The  testator  died  in  1842.  The  trust  for 
sale  under  the  will  arose  in  1846.  The 
testator's  estate  being  insufficient  for  the 
payment  of  his  debts  and  the  support  of 
his  family,  the  defendant  upon  several 
occasions  advanced  sums  of  money  to  the 
widow.  And,  ultimately,  in  January, 
1852,  an  agreement  was  entered  into  for 
the  absolute  sale  to  the  defendant  of  the 
eqidty  of  redemption  in  the  mortgaged 
premises  for  the  sum  of  355/.,  the  money  to 
be  retained  by  him  partly  in  respect  of  the 
original  mortgage  debt,  and  partly  in  satis- 
faction of  the  sums  advanced  to  tJie  widow 
since  the  testator's  death;  and  a  deed  of 
conveyance,  purporting  to  carry  the  above 
agreement  into  effect,  was  made  between 
the  widow  of  the  one  part,  and  the  defen- 
dant of  the  other  part,  and  executed  ou 
the  10th  of  February,  1852. 

William  Hardee  had  left  the  countiy 
before  this  time,  and  died  in  June,  1852. 

After  the  death  of  the  widow,  which 
took  place  in  1860,  the  present  suit  for 
redemption  was  instituted  by  two  of  the 
testator's  children  against  the  defendant. 

Upon  being  required  to  produce  the 
agreement  and  conveyance  of  1852,  the 
defendant,  by  affidavit,  objected,  on  the 
ground  that  they  "exclusively  related  to 
and  evidenced  his  title  to  the  premises," 
and  he  justified  his  possession  of  the 
property  as  purchaser  for  value  from  the 
trustee ;  alleging,  further,  that  the  consider- 
ation expressed  on  the  face  of  the  deed  was 
in  excess  of  the  highest  bidding  made  for 
the  premises  when  previously  offered  for 
sale  by  auction. 

Mr.  C.  Barber,  for  the  plaintiffs.— The 
defendant  does  not  deny,  sufficiently  to 
protect  himself  from  discovery,  that  these 
documents  contain  any  matter  supporting 
the  plaintiffs'  case — 

Combe  v.  the  Corporation  of  [jondon, 
lYou.  &C.C.C.  631;  s.c.  15  Law  J. 
Rep.  (N.s.)  Chanc.  80. 
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There  are  matters  of  accotint  affecting  these 
transactions,  to  which  the  defendant  can- 
not aver  that  he  is  a  stranger — 

Adams  v.  Fisher,   3  MyL  &  Cr.  626; 

&c.  7  Law  J.  Rep.  (k.s.)  Chanc.  289. 

The  docmnents  affect  a  mortgage  security — 

Neate  v.  Latimer,  4  CL  &  F.  570. 
The  defendant  cannot  aver  that  he  pur- 
chased without  notice  of  the  will — 

Hunt  V.  Elmes,  27  Beav.  62;  8.c'.  28 
Law  J.  Rep.  (n.s.)  Chanc.  680. 
As  to  our  title  and  interest  in  the  pre- 
mises— 

Neesomv.  Clarkson,  2  Hare,  1 62-1 66  (n. ); 
s.  c.  12  Law  J.  Rep.  (n.s.)  Chanc.  99. 
If  the  defendant's  claim  is  good,  we  are 
ousted  of  the  equity  of  redemption. 

Mr,  Pearson,  for  the  defendant. — The 
title-deeds  of  a  mortgagee,  who  also  claims 
to  be  purchaser  of  the  equity  of  redemp- 
tion, are  privileged — 

Greentpood  v.  Rothwell,  7  Beav.  291 ; 
s.  c.  13  Law  J.  Rep.  (n.s.)  Chanc.  226. 
The  plaintiffs  have  no  right  to  inspect 
deeds  which  only  tend  to  support  the 
defendant's  case.  In  what  sense  can  the 
documents  be  evidence  of  any  part  of 
the  plaintiffs'  case?  There  is  no  allegation 
of  fraud  which  these  documents  would 
prove.  There  is  neither  technical  nor  sub- 
stantial ground  for  their  production — 

Dendy  v.  Cross,  11  Beav.  91. 

Howard  Y.  Robinson,  4  Drew.  522;  s.c. 
28  Law  J.  Rep.  (n.s.)  Chanc.  670. 

Wood,  V.C.  (without  cf^ng  for  a'reply) 
said — I  think  the  present  case  clearly 
comes  within  the  authorities,  and  the 
plaintiffs  are  entitled  to  the  production  of 
the  documents  in  question.  The  case 
stands  thus :  Mary  Griffith,  the  widow  of 
the  original  mortgagor  and  testator  in  the 
cause,  was  not  only  made  executrix  under 
the  will  and  co-devisee  with  another,  in 
trust  to  sell,  but  was  also  herself  bene- 
ficially entitled  to  a  share  in  the  proceeds 
of  the  sale;  the  plaintiffs  in  this  suit  being 
her  cestuis  que  trustenJt  as  to  the  remainder. 
Then,  in  answer  to  their  bill  for  redemp- 
tion, the  defendant  says,  ''  I  claim  as  pur- 
chaser for  value  from  the  trustee  for  sale 
as  well  as  devisee  of  the  mortgagor,"  and 
he  justifies  his  possession  of  the  pre- 
mises by  the  all^ation  that,  in  addition 
to  his  rights  under  the  original  mortgage. 


he  entered  into  an  agreement  for  pur- 
chase with  the  widow,  some  years  after 
the  testator's  death,  and  that  in  consider- 
ation of  advances  made  l>y  him  to  the 
widow  in  behalf  of  the  testator's  estate, 
she  conveyed  the  property  over  to  him 
released  from  all  equity  of  redemption. 
Under  these  circumstances,  it  is  dear 
that  the  agreement  and  conve3rance  may 
disclose  important  matter,  not  only  with 
reference  to  the  widow's  accounts,  as 
executrix  and  trustee,  but  also  in  respect 
of  her  dealings  with  the  mortgagee,  whe- 
ther in  her  capacity  of  trustee  or  cestui  que 
trust.  Moreover,  there  is  no  comparison 
between  this  alleged  purchase  and  a  pur- 
chase without  notice.  The  defendant  cannot 
pretend  to  say  that  he  had  no  notice  of 
the  will.  It  comes  then  to  this,  that  the 
plaintiffs  ask  for  the  production  of  docu- 
ments which  manifestly  affect  the  dealings 
of  their  own  trustee  with  their  testators 
mortgagee,  who  must  be  held  to  have  had 
fall  notice  of  the  wiU  creating  the  trusts. 
With  regard  to  the  objection  that  the  defen- 
dant ought  to  have  averred  more  distinctly 
than  he  has  done  in  his  affidavit  that  these 
documents  do  not  affect  the  plaintiffs'  title, 
this  might  be  got  over,  as  a  matter  of  form, 
by  filing  a  further  affidavit;  but  I  shall 
not  require  the  case  to  stand  over  for  that 
purix)se,  because,  independently  of  that,  I 
think,  upon  the  merits  of  the  case,  that  the 
plaintiffs  are  entitled  to  this  discovery. 


PEARSB  V.  D0BIN80N. 


KiNDERSLBY,  V,C.   ) 

Nov.  23.  / 

Plea — Decree  not  enrolled. 

Where  a  hill  sets  out  a  decree  whieky  if 
unimpeacked,  would  preclude  the  plaintiff's 
title  to  relief,  and  impeaches  it  on  the 
ground  of  fraud  used  in  obtaining  it,  tke 
decree  mag  be  pleaded,  with  averments  nega- 
tiving the  charges  of  fraud,  though  it  has 
not  been  enrolled, 

Kinsey  v.  Kmsey  (1)  distinguished. 

This  was  a  suit  to  establish  a  charge 
in  favour  of  the  plaintiff,  aa  administrator 
of  his  deceased   wife,   on    certain   West 

(1)  2  Vcfc  sen.  577. 
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Indian  estates.  The  sseme  questions  had 
been  raised  in  a  previons  suit  of  Peane 
T.  Brooke^  in  which  the  present  plointifr 
and  his  wife  were  plaintiffs.  That  stdt  had 
been  compromised,  the  compromise  being 
embodied  in  two  orders  of  the  24th  of  May, 
1849,  and  the  31st  of  Jnly,  1852. 

The  bill  in  this  suit  alleged  that  these 
orders  were  obtained  by  fraud  and  collu- 
sion md  concealment  of  material  facts,  and 
it  prayed  for  a  declaration  that  these  orders 
were  firaudulently  and  improperly  obtained, 
and  that  the  plaintiff  was  not  bound  by  them, 
and  that  the  orders,  so  far  as  they  preju- 
dicially affected  his  rights,  might  be  set 
aside  or  varied  so  as  to  enable  him  to 
obtain  his  just  rights.  The  bill  then  went 
on  to  pray  for  relief  as  if  the  orders  had 
not  been  made. 

Three  of  the  defendants  put  in  pleas, 
pleading  the  orders  in  Pearse  v.  Brooke^ 
and  denying  all  the  allegations  of  fraud  in 
obtaining  the  orders.  The  pleas  stated  that 
the  orders  had  been  passed  and  entered, 
but  did  not  state  that  they  had  been  en- 
rolled. 

The  pleas  having  come  on  to  be  heard, 

Mr.  Gla/fse  (with  him  Mr,  T,  A,  Roberts), 
for  the  plaintiff,  took  a  preliminary  objeo^ 
tion  to  all  the  pleas,  on  the  ground  that 
a  decree  or  order  not  enrolled  cannot  be 
pleaded  in  bar  of  a  suit — 

Anon,  3  Atk.  809;  s.  c.  sub  nom.  Ett^ 

«y  V.  Kinieyy  2  Ves.  sen.  577. 
Mit/ordon  Pleading,  239,  4th  edit 
Beamee  on  Pleae,  206. 

Mr,  Baily,  Mr,  /.  Hind£  Palmer,  Mr. 
E,  F,  Smith,  Mr,  Dickimon,  Mr.  Surrage 
and  Mr.  Mfukelyne,  for  the  three  defen- 
dants— First,  the  decision  in  Kinsey  v. 
Kintey  is  not  applicable  to  this  case,  where 
the  issue,  raised,  by  the  pleas  is,  whether 
the  orders  were  obtained  by  fraud.  The 
Olden  i^ipear  on  the  &oe  of  the  bill,  and 
bat  for  the  allegation  of  firaud,  the  bill 
would  have  been  demurrable— 

Miiford  on  Pleading,  ubi  supriL 
Secondly,  the  doctrine  that  a  decree  cannot 
^  pleaded  unless  enrolled,  was  based  on 
the  principle  that  a  decree  not  enrolled 
coohi  be  altered  upon  a  re-hearing;  but 
now  there  can  be  no  re-hearing,  except  by 
special  leave^  alter  the  expiration  of  five 
years  bom  the  date  of  the  decree^(C7o]U». 
^^^  xsL  r.  1)|  and  a  decree  cannot  be 


enrolled  (except  by  special  leave)  after  tfaad 
time — {Cone.  Ord.  xxiii  r.  28),  so  that  an 
unenroUed  decree  or  order  upwards  of  five 
years  old  is  now  practically  as  final  as  an 
enrolled  decree  was  at  the  time  when  the 
doctrine  in  qnesticm  was  estaUished.  The 
rule,  therefore,  which  is  very  technical, 
(Story,  Eg.  PL  501,)  has  become  obsolete. 
Mr.  OUuee,  in  reply. — ^An  unenrolled 
decree  or  order  is  not  final  after  the  expira- 
tion of  five  years,  inasmuch  as  it  may  be 
enrolled,  or  there  may  be  a  re-hearing,  by 
special  leave. 

EiNDBBSLEY,  Y.C.  —  It  appears  that 
the  proposition,  upon  which  this  objection 
is  founded,  rests  solely  on  the  authority 
of  Kinsey  v.  Kinsey,  the  maiginal  note  in 
which  case  has  been  adopted  by  every 
subsequent  text-writer.  Of  course,  I  am 
bound  to  follow,  as  the  rule  of  the  Court, 
any  doctrine  which  has  been  acted  upon 
by  the  Court  for  so  many  years,  however 
slender  may  be  the  foundation  on  which  it 
appears  to  rest;  but  I  cannot  find  any 
authority  to  shew  that  this  doctrine  has 
been  so  acted  on.  It  appears  from  the 
report  in  Vesey  of  Kinsey  v.  Kinsey,  which 
is  fuller  than  that  in  Atkyns,  that  in  that 
case  the  defendant  in  the  second  suit  had 
been  plaintiff  in  the  former  suit,  and  the 
plaintiff  in  the  second  suit  defendant  in 
the  former  suit,  the  subject-matter  of  the 
two  suits  being  the  same;  and  that  the 
plaintiff  in  the  second  suit  had,  in  his 
answer  in  the  first  suit,  set  up  as  a  defence 
the  same  matter  which  he  made  a  ground 
for  relief  in  the  second  suit  It  appears 
also  that  the  bill  in  the  second  suit  was 
filed  before  the  decree  in  the  first  suit,  and 
could  not  therefore  have  stated  that  decree. 
The  case  was  evidently  treated  by  Lord 
Hardwicke  as  in  the  nature  of  a  case  of 
suit  and  cross-suit;  and  as  in  those  days  it 
was  not,  as  it  is  now,  the  rule  of  the  Court 
to  have  the  suit  and  the  cross-suit  heard 
together,  it  would  have  been  possible  for 
the  plaintiff  in  the  original  suit  to  get  a 
decree  and  then  plead  it  in  bar  of  the  cross- 
suit,  if  the  plaintiff  in  the  cn)sfr6uit  had 
not  been  allowed  to  protect  himself  by 
entering  a  eaveat  against  the  enrolment 
of  the  decree,  and  thus  preventing  it  from 
being  pleaded  in  bar  of  his  suit  But  Lord 
Hardwicke  himself  allowed  the  decree  to 
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be  insiBted  on  by  answer,  because,  by  the 
time  the  second  suit  came  on  for  hearing, 
the  plaintiff  would  have  had  an  opportu- 
nity of  taking  steps  to  get  the  decree  in 
the  former  suit  set  aside.  I  think  that  the 
ratio  decidendi  in  that  case  was  simply 
that  in  a  case  of  bill  and  cross-bill  the 
plaintiff  in  the  original  suit  could  other- 
wise, by  obtaining  a  decree,  have  prevented 
the  cross-suit  from  being  heard.  But  where, 
after  a  decree  has  been  made,  the  person 
against  whom  it  was  obtained  files  a  bill 
against  the  person  in  whose  favour  the 
decree  has  been  made  relating  to  the  same 
subject-matter,  without  mentioning  the 
decree,  and  still  more  where  in  his  bill  he 
mentions  the  decree  and  impeaches  it  on 
the  ground  of  fraud,  I  do  not  see  on  what 
principle  it  can  be  held  that  the  defendant 
to  such  a  bill  may  not .  plead  the  decree 
unless  it  has  been  enrolled  I  am  of  opinion 
that  Lord  Hardwicke's  decision  does  not 
apply  to  such  a  case,  and  that  if  he  were 
trying  the  case  now  before  me  he  would 
overrule  the  objection.  I  think  also  that 
the  argument  derived  from  the  change  of 
practice  is  worth  considering.  If  it  can  be 
shewn  that  the  rule  depended  upon  a 
course  of  practice  which  has  now  been 
altered,  I  think  the  rule  itself  must  be 
taken  to  have  altered  with  the  practice. 
But  I  shall  decide  this  case  upon  the 
ground  that  the  rule  laid  down  in  Kinsey 
V.  Kinsey  does  not  apply  to  a  case  like  the 
present,  and  on  that  ground  I  must  over- 
rule the  objection. 


DENT   V,  DENT. 


ROMILLY,  M.R. 

Dec  12. 

Production  of  Documents  relating  to  Title 
to  Estate  sold  under  Decree  of  the  Court  on 
Application  of  Purchaser^  not  being  Party 
to  the  Suit 

In  the  course  of  an  administration  suit^ 
certain  estates  in  Venezuela  were  sold  to  one 
who  was  not  a  party  to  the  suit.  The  con- 
tract of  sale,  which  waa  approved  by  the 
Court  (the  purchajser  having  appeared  and 
suhmiUed  to  any  order  that  might  he  made), 
provided  that,  in  case  of  any  damxige  sus- 
tained by  the  purchaser,  by  reason  of  adverse 
claims,  the  amount  of  such  damage  should, 
in  case  of  disagreement,  be  settled  as  the 


Judge  should  determine.  Adverse  claims 
ufere  made,  and  proceedings  taken  in  cham- 
bers to  ascertain  the  atnount  of  damage  : — 
Held,  that  the  purchaser  was  entitled,  on 
summons  in  chambers,  to  require  production 
by  the  vendors  of  all  documents  relating  to 
the  matters  in  dispute  between  him  and  them. 

This  was  an  adjourned  summons. 

The  suit  of  Dent  v.  Dent  was  an  admin- 
istration suit,  in  which  certain  estates  in 
Venezuela  were  ordered  to  be  sold,  and 
accordingly  a  contract  for  sale,  dated  the 
18th  of  May,  1861,  and  a  supplemental 
contract,  dated  the  7th  of  August,  1863, 
were  entered  into  between  the  parties 
having  the  conduct  of  the  suit,  as  vendors, 
of  the  one  part,  and  the  present  applicant, 
Mr.  Bird,  as  purchaser,  of  the  other  part 

The    contract    of   the    18th    of    May, 

1861,  contained  the  following  stipulation  : 
"The  title  to  be  shewn  will  consist  of 
copies  or  extracts,  now  in  the  possession 
of  the  vendors,  of  recorded  documents,  or 
translations,  now  in  their  possession,  of  such 
of  them  as  are  in  the  Spanish  language.** 

This  contract  was  confirmed  by  an  order 
in  the  suit,  dated  the  8th  of  December, 

1862.  Mr.  Bird  was  not  a  party  to  the 
suit;  but  he  appeared  by  his  soUcitor  at 
the  making  of  the  above  order,  and  sub- 
mitted to  be  bound  by  such  order,  or  any 
other  order  that  might  be  made  by  the 
Court  in  reference  to  the  above  contract, 
as  if  he  were  a  party  to  the  suit 

The  supplemental  contract  provided  that, 
in  case  of  loss  or  damage  sustained  by 
the  purchaser,  by  reason  of  adverse  claims 
being  established  to  any  portion  of  the 
lands  contracted  to  be  sold,  the  amount  of 
such  loss  or  damage  should  be  settled  by 
the  parties  themselves,  if  they  co\ild  agree, 
and,  in  case  of  their  disagreement,  as  the 
Judge  should  determine.  Disputes  having 
arisen  as  to  boundaries,  and  as  to  various 
adverse  claims  which  were  made,  in  April, 
1865,  a  summons  was  taken  out  by  Mr. 
Bird,  requiring  the  vendors  to  shew  cause 
why  the  amount  of  the  loss  or  damage  to 
him,  by  reason  of  such  adverse  claims, 
should  not  be  determined  by  the  Judge,  in 
accordance  with  the  above  provision,  and 
the  amount  thereof  deducted  out  of  cer- 
tain instalments  of  purchase-money  which 
remained  to  be  paid.     That  summons  had 
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been  a4JouTned  into  court,  but,  owing  to 
various  ciicumstances,  it  had  not  yet  been 
reached  in  the  paper.  Mr.  Bird  now  re- 
quired the  vendors  to  produce  all  docu- 
ments in  their  possession  or  power  relating 
to  the  matters  in  question  between  them 
and  him  in  the  suit 

Mr,  Southgate,  Mr,  Prendergcut  and  Mr, 
Dniee,  for  Mr.  Bird. 

Mr.  Karalake^  for  the  vendors,  opposed 
the  application. 

The  Master  of  the  Rolls  thought  that 
the  applicant  was  entitled  to  the  order 
asked  for.  If  the  order  were  to  be  refused 
he  would  be  entitled  to  file  a  bill  for  the 
discovery  now  sought,  and  that  being  so, 
and  he  having  submitted  to  any  order  that 
might  be  made,  his  Honour  could  see  no 
reason  why  he  should  not  have  the  same 
discovery  on  a  summons. 

Order  according  to  summoM, 


KiNDESSLEY,  Y.C.  )  THE  EXBL  OF  EGLINTON 
Dec.  14.  J  V,  LAMB. 

Production  of  Documents — Sufficienctf  of 
Affidavit— Books  of  Solicitor, 

The  hooks  of  a  solicitor  employed  by  a 
trustee  to  receive  the  rents  of  his  trust 
estate  are  not  documetUs  which  the  trustee 
has  in  his  custody^  possession  or  power,  or 
in  (he  custody,  possession  or  power  of  his 
solicitor  or  agent,  and  need  not  he  mentioned 
in  an  affidavit  of  documents  made  in  comr 
plionce  with  the  usual  order,  although  they 
contain  accounts  of  rents  received  for  the 
trustee. 

This  was  an  adjourned  summons  in  one 
of  several  suits,  instituted  with  reference 
to  the  estate  of  Sir  Charles  Lamb ;  and  the 
question  was  as  to  the  sufficiency  of  an 
affidavit  of  documents  filed  by  the  plaintiffs, 
Sir  Frederick  Arthur  and  Mr.  Danby  Sey- 
mour, the  surviving  trustees  of  the  testa- 
tor^s  estate. 

The  trustees,  whilst  in  possession  of  the 
estate,  had  employed  their  solicitors,  Messrs. 
Merrick  &  G^edge,  to  receive  the  rents  for 
them,  and  entries  of  the  rents  so  received 
hsA  been  kept  by  Messrs.  Merrick  & 
Qedge  in  their  general  account-books.     On 


the  7th  of  July  the  usual  order  was  made, 
that  the  trustees  should  make  an  affidavit 
as  to  documents,  and  accordingly  they 
filed  an  affidavit  acknowledging  the  pos- 
session of  certain  documents  comprised 
in  the  schedule  -to  that  and  to  a  former 
affidavit,  but, did  not  mention  in  either 
schedule  the  books  which  contained  the 
entries  of  the  rents  received  by  Messrs. 
Merrick  <k  Gedge.  Upon  the  matter 
coming  before  the  chief  clerk,  they  admitted 
that  an  account  of  a  portion  of  the  rents  in 
question  was  kept  in  these  books,  and  the 
chief  clerk  had  indorsed  the  affidavit  with 
a  memorandum  of  that  admission,  at  the 
same  time  considering  that  the  affidavit 
was  in  form  sufficient 

Mr,  Glasse  and  Mr,  Hardy,  in  support 
of  the  summons,  contended  that  the  affi- 
davit was  evasive  and  illusory,  and  there- 
fore insufficient  The  plaintiffs  had  power 
to  compel  their  solicitors  to  produce  the 
books  containing  these  entries,  and  provide 
copies  of  them,  and,  inasmuch  as  they  had 
this  power,  these  accounts  were  documents 
in  the  possession  of  their  solicitors,  and  in 
their  own  power,  within  the  terms  of  the 
order,  and,  as  such,  ought  to  have  been  in- 
cluded in  the  schedule  to  the  affidavit. 
Again,  what  was  in  the  power  of  the  agent 
was  in  the  power  of  the  principal — 

Murray  v.  Walter,  1  Cr.  &  Phil.  125. 
There  the  agent  was  agent,  not  only  for  the 
defendant,  against  whom  the  order  was 
prayed,  but  for  other  defendants  also,  and 
therefore  production  of  the  documents  was 
not  ordered;  but  here  all  the  principals 
were  before  the  Court. 

Mr,  Baity  and  Mr,  Prendergast,  for  the 
plaintiffs,  were  not  called  upon. 

KiNDERSLEY,  V.C. — I  have  no  doubt 
upon  this  question,  which  is  merely  as  to 
the  sufficiency  of  the  affidavit  I  have  no- 
thing to  do  with  any  right  of  the  defendant 
to  inspect  any  books  upon  a  proper  applica- 
tion ;  but  the  question  here  is,  whether  the 
affidavit  of  documents  filed  by  the  plaintiffs 
is  sufficient,  and  that  depends  upon  the 
exigency  of  the  order  calling  upon  them  to 
set  them  out  The  order  is  in  the  common 
and  proper  form,  and  the  affidavit  refers  to 
this,  and  to  the  former  order,  affidavit  and 
schedule,  and  to  documents  set  forth  partly 
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in  one  and  partly  in  the  other,  so  that 
there  is  an  admission  of  their  having  in 
their  own  custody  or  power,  or  in  that,  of 
their  solicitors,  certain  documents  particu- 
larly specified,  and  a  positive  oath  that,  ex^ 
cept  those,  they  have  not  any  document ; 
and  on  the  face  of  it  no  affidavit  could  be 
more  sufficient.  But  it  appears  that  Messrs. 
Merrick  ife  Qedge  were  employed  by  the 
plaintiffs,  as  their  agents  to  receive  their 
rents,  and  they,  as  a  matter  of  course,  kept 
the  entries  of  these  receipts  in  books  of 
their  own,  relating  just  as  much  to  the 
business  of  any  o&er  clients  as  to  that  of 
these  particular  clients.  And  yet  it  is  con- 
tended that  these  books  are  in  £»ct  the 
books  of  the  trustees,  and  ought  to  be 
scheduled  as  books  which  the  trustees  had 
in  the  possession  or  power  of  their  solicitors; 
and  if  scheduled,  of  course  they  must  be 
produced  unless  privil^ed  No  doubt  the 
trustees  have  a  right  to  call  upon  their 
solicitors  to  furnish  accounts  when  re- 
quired, and,  if  they  refuse,  may  file  a  bill 
to  compel  them;  and  even  without  filiAg  a 
biU  they  have  a  right  to  copies  :  but  none 
exist  at  present,  and  therefore  are  not  in 
the  possession  or  power  of  the  trustees 
or  their  solicitors.  And  yet  it  is  contended 
that  on  this  application,  where  the  mere 
question  is  whether  the  affidavit  is  suffi- 
cient, that  is,  upon  the  question  as  to  docu- 
ments now  in  their  possession  or  power,  the 
trustees  are  bound  to  get  copies,  that  is,  to 
create  documents  which  do  not  at  present 
exist  in  order  to  schedule  them.  I  should 
be  glad  of  some  authority  as  to  that ;  it  is 
contraiy  to  all  reason.  I  quite  admit  that 
on  an  application  as  between  a  cestui  que 
trust  and  trustee,  the  former  could  get 
copies,  or  inspection.  But  that  is  not  the 
question  here :  it  is,  what  is  now  in  exist- 
ence. It  was  said  that  the  books  them- 
selves, quoad  the  sheets  which  contained 
the  accounts,  were  documents  of  their  soli- 
citors, which  the  trustees  had  in  their 
power.  But  there  is  no  more  right  in  a 
client  to  have  his  solicitor's  books  given  to 
him  than  to  require  possession  of  the  books 
of  a  banker.  He  may  have  a  right  to 
copies  of  them,  but  not  in  this  form.  Even 
if  the  affidavit  be  folse,  the  question  is  not 
whether  it  is  true,  but  whether  it  is  suffi- 
cient, and  it  appears  to  me  that  it  is. 


Lords  Juancn. 
Nov.  10. 


LOW  V,  BOUTLSDGB. 


Copyright — First  Pubiteation  in  England 
hy  an  Alien  Friend  residing  in  Canada — 
5 ike  Vict.  c. 45.  w.  2,  8,  6,  25,  29. 

An  alien  friend  is  entitled  to  Briashcopy- 
right  in  a  work  composed  by  him  and  first 
published  in  England  during  the  time  of  his 
residence  in  any  part  of  the  British  domin- 
ions. 

The  word  "author"  in  5^6  Vict.  c.  46, 
includes  alien  authors. 

The  question  in  this  case  was,  whether 
an  alien  author,  a  native  of  the  United 
States  of  America,  and  domiciled  there, 
could,  by  a  temporary  residence  in  Canada 
at  the  time  of  publication  in  England,  ac- 
quire a  British  copyright 

The  plaintiffs,  Messrs.  Sampson  Low, 
Son  &  Marston,  were  a  firm  carrying  on  the 
business  of  English,  American  and  Colonial 
booksellers  and  publishers  at  Ludgate  Hill, 
London.  In  1864  they  arranged  with  the 
other  plaintiff,  Maria  Susanna  Cummins,  a 
native  of  the  United  States  of  America, 
residing  at  Dorchester,  Massachusetts,  for 
the  purchase  from  her  and  the  publication 
of  a  manuscript  work  by  her,  called  'Haunted 
Hearts';  and  it  was  agreed  between  them 
that,  with  a  view  to  the  acquisition  of  a 
British  copyright,  she  should,  prior  to  pub- 
lication, go  to  Montreal  and  reside  there 
till  after  the  pnblication  of  the  work  in 
England  by  Messrs.  Low.  She  accordingly 
went  to  Montreal  some  time  before  the 
19th  of  May,  1864,  and  resided  there  till 
the  publication  in  England.  From  Montreal 
she  transmitted  to  Messrs.  Low  written 
authorities  for  enabling  them  to  register  at 
Stationers'  Hall,pur8uantto5<S?6Vict.  c.  45, 
her  proprietorship  in  and  assignment  of  the 
book ;  and  Messrs.  Low  had  entries  made 
at  Stationers*  Hall,  according  to  the  trans- 
mitted authorities,  on  the  4th  of  June,  1864, 
having  published  the  work — which  was  ori- 
ginal, and  had  never  before  been  published 
in  England  or  elsewhere — on  the  preceding 
23rd  of  May,  in  two  volumes,  price  16«., 
and  deliver^  a  copy  at  the  British  Museum. 

On  the  13th  of  June  Messrs.  Low 
learned  that  Messrs.  Boutledge  were  taking 
measures  for  the  publication  of  an  edition 
of  'Haunted  Hearts,'  to  be  published  by 
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them  in  London  afc  2s,;  and  in  defiance 
of  a  warning  given  to  them  by  Messrs.  Low, 
they  publish^  the  same.  Messrs.  Routledge 
denied  that  English  copyright  could  be 
acquired  in  a  work  by  an  alien,  a  native 
of  the  United  States,  between  which  and 
England  no  international  copyright  law 
existed.  They  alleged  that  their  copies  were 
printed,  not  from  Messrs.  LoVs  edition,  but 
from  a  printed  copy  published  in  America. 

On  the  17th  of  June,  1864,  Messrs.  Low 
filed  a  bill  of  complaint  against  Messrs. 
Runtledge,  praying,  in  substance,  the  same 
relief  as  was  prayed  by  the  bill  in  the 
present  suit.  Ilie  defendants  put  in  a  gen- 
eral demurrer  for  want  of  equity;  and,  on 
the  18th  of  July,  Vice  Chancellor  Kinders- 
ley  allowed  the  demurrer,  on  the  ground 
that  the  entries  in  the  Registry-book  at 
Stationers'  Hall  of  the  date  of  first  publi- 
cation, and  the  name  and  place  of  abode 
of  the  publisher,  were,  as  appeared  from 
the  bill  itself,  slightly  erroneous ;  but  his 
Honour  stated  it  to  be  his  opinion  that 
Miss  Cummins  had  acquired  copyright  in 
the  work  by  the  fact  of  the  first  publication 
of  it  in  this  country.  The  case  on  demurrer 
is  folly  reported  33  Law  J.  Rep.  (n.s.) 
Chanc  717. 

The  errors  in  the  entries  at  Stationers' 
Hall  were  corrected  on  the  24th  of  Decem- 
ber, 1864;  and,  on  the  2nd  of  March,  1865, 
Messrs.  Low  and  Miss  Cummins  filed  a 
aeoond  bill  against  Messrs.  Bontledge,  pray- 
ing for  an  injunction  to  restrain  them,  their 
agents,  servants  and  workmen,  from  printr 
ing,  publishing,  selling,  delivering,  or  other- 
vise  disposing  of  any  copies  of  the  work 
called  'Haunted  Hearts,'  published  by 
Messrs.  Low;  for  an  account;  for  the  de- 
hvering  up  of  any  copies  in  the  defendants' 
possession;  and  for  damages.  The  defen- 
dants demurred;  but  their  demurrer  was 
overruled;  and  a  motion  made  thereupon 
by  the  phuntiffs  for  an  injunction,  in  the 
terms  of  the  prayer  of  their  bill,  was  granted 
by  the  Vice  Chancellor  Eindersley,  on  the 
phdntiffii  giving  the  usual  undertiJdng  as 
to  damages,  and  also  undertaking  to  keep 
an  account  of  the  copies  which  they  should 
sell  of  their  edition.  The  defendants,  who 
had  not  appealed  against  the  Vice  Chan- 
cellor's order  overruling  their  demurrer  in 
the  present  suit,  appeal^  against  the  order 
for  an  iiijunctioiL 

Kvw  BuDB,  35.~€!baxo. 


The  appeal  motion  was  opened  on  the 
8th  of  June,  1865,  before  the  Lords  Justices ; 
but  their  Lordships  directed  that  it  should 
stand  over  till  the  hearing,  and  that  notice 
of  motion  for  a  decree  should  be  given  forth- 
with to  be  heard  before  theuL  The  cause 
and  the  motion  to  dissolve  the  injunction 
now  came  on  together. 

Copies  of  the  Canadian  statutes  on  the 
subject  of  copyright,  viz.  4  &  5  Vict.  c.  61, 
10  &  11  Vict,  c.  28.  and  22  Vict  c.  81,  were 
put  in  evidence. 

Mr.  Baily  and  Mr,  B,  Hardy ^  for  the 

plaintiffs.  —  The  rights  acquired  beyond 

Canada  under  the  Imperial  statutes  by  Miss 

Cunmiins,  as  a  temporary  subject  of  the 

British  Crown,  could  not  be  curtailed  by 

local  Canadian  Acts.     The  statute  5  &  6 

Vict  c  45.  applied  to  the  whole  empire, 

and,  as  to  cases  under  it,  the  dida  as  to 

the  construction  of  the  word  "  author"  in 

Jefferys  v.  Boosey  (1),  which  was  decided 

under  8  Ann.  c.  19,  had  no  relevancy. 

They  referred  to — 

Ollendorff  Y.  Black,  4  De  Gex  &  S.  209; 

s.  c.  20  Law  J.  Rep.  (N.8.)Chanc.  165. 

Delondre  v.  8haWy  2  Sim.  237. 

UAlmaine  v.  Boosey,  1  You.  &  C.  Ezch. 

Eq.  288;  s.  c.  4  Law  J.  Rep.  Exch. 

Eq.  21. 

BenUey  v.  Foster,  10  Sim.  329. 

Cocks  V.  Purday,  5  Com.  B.  Rep.  860 ; 

8.  c.  17  Law  J.  Rep.  (n.s.)  C.P.  273. 

Buxton  V.  James,  5  De  Qex  &  S.  80. 

Boosey  v.  Davidson,  13  Q.B.  Rep.  257; 

s.  c.  18  Law  J.  Rep.  (n.s.)  Q.B.  174. 

ChappellY.  Purday,  UMee.  &W.  303; 

s.  c  14  Law  J.  Rep.  (n.s.)  Ezch.  258. 

Boosey  v.  Purday,  4  Exch.  Rep.  145; 

s.  c.  18  Law  J.  Rep.  (n.s.)  Exch.  378. 

Mr,  Shapter  and  Mr,  Schomhery,  for  the 

defendants. — The  general  expression  "  all 

colonies,"  in  the  5  &  6  Vict  c.  45.  s.  2,  could 

not  refer  to  colonies  with  legislatures  of  their 

own.     At  any  rate,  an  idien  temporarily 

residing  in  a  British  dependency  with  a 

local  legislature  was  entilled  only  to  rights 

conferred  by  the  local  law. 

They  also  contended  that  under  the 
Canadian  statutes  above  referred  to,  an 
alien  coming  into  Canada  for  the  purpose 


(1)  4H.L.Caa.  815;  a.e.l 
Ezch.  81. 
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of  publishing  a  work,  and  publishing  it 
there,  would  not  be  entitled  to  copyright 
in  Canada  in  the  work  so  published,  and 
that  such  alien  could  acquire  only  such 
rights  as  were  given  by  the  law  of  Canada, 
and  therefore  could  not  acquire  copyright 
in  England. 

CalvirCs  case,  7  Rep.  1. 

Donegani  v.  Donegani,  3  Knapp  F.C. 

63. 
In  re  Adam,  1  Moo.  RC.  460. 
Brook  V.  Brook,  3  Sm.  &  G.  481 ;  s.  c. 
9  H.L.  Cas.  193;  27  Law  J.  Rep. 
(n.8.)  Chanc  401. 
Hope  V.  Hope,  8  De  Gex,  M.  A  G.  731. 
BoueicauU  v.  Delafield,  1  Hem.  &  M. 
597. 
Mr,  Batly,  in  reply. 

Lord  Justice  Turner  (Nov.  24). — This 
case  comes  before  us  on  a  motion  to  dis- 
solve an  injunction  granted  by  the  Vice 
Chancellor,  Sir  R.  Kindersley,  and,  by 
arrangement  between  the  parties,  on  the 
original  hearing  of  the  cause.  The  sole 
question  we  have  to  consider  and  deter- 
mine is,  whether  an  alien  friend  coming 
into  one  of  the  British  Colonie»  (in  this 
case,  into  Canada),  and  residing  there 
during  and  at  the  time  of  the  publication 
in  this  country  of  a  work  composed  by  the 
alien,  and  first  published  in  this  countiy, 
is  entitled  to  copyright  in  this  countiy  in 
the  work  so  published.  This  question  de- 
pends upon  the  statute  5  &  6  Vict.  c.  45. 
ss.  2,  3,  29.  It  is  enacted  by  section  2. 
that  the  words  "  British  dominions''  shall 
be  construed  to  mean  and  include  all 
parts  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  the  islands  of  Jersey 
and  Guernsey,  all  parts  of  the  East  and 
West  Indies,  and  idl  the  colonies,  settle- 
ments, and  possessions  of  the  Crown,  which 
now  are,  or  hereafter  may  be,  acquired. 
Section  3.  gives  the  author  a  copyright 
for  the  term  of  his  natural  life,  and  for  the 
further  term  of  seven  years  ]  and  section 
29.  enacts,  that  this  act  shall  extend  to 
the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  to  every  part  of  the  British 
dominions.  Looking  to  these  sections, 
there  can,  I  think,  be  no  doubt  that  the 
provisions  of  this  statute  extend  to  Ca- 
nada ;  and,  if  this  be  so,  it  is  obviously 
yeiy  difficult  to   say  that  an  author  in 


Canada  is  not  entitled  to  the  benefits  given 
by  the  statute.  The  meaning  of  the  word 
"author"  is  in  no  way  limited  by  the 
statute  ;  and,  on  the  contrary,  the  provi- 
sions of  the  statute  favour  the  most  ex- 
tended construction  of  the  word.  The  6th 
section  of  the  statute,  more  especially, 
favours  this  extended  construction.  It 
provides  for  the  delivery,  for  the  use  of 
the  British  Museum,  of  a  printed  copy  of 
eveiy  book  within  one  month  after  the 
day  on  which  the  book  shall  first  be  pub- 
lished within  the  Bills  of  Mortality;  or 
within  three  months  if  the  book  shall 
first  be  published  in  any  other  part  of 
the  United  Kingdom;  or  within  twelve 
months  after  it  shall  first  be  published 
in  any  other  part  of  the  British  domin- 
ions :  this  evidencing  that  books  published 
in  any  part  of  the  British  dominions  were 
intended  to  fall  within  the  provisions  of 
the  statute.  It  was  said,  however,  for  the 
defendants,  that  the  same  word,  "  author," 
which  is  contained  in  this  statute,  was 
also  contained  in  the  statute  of  Anne,  the 
first  Copyright  Act,  and  that  strong  opin- 
ions were  expressed  by  the  Judges,  and 
by  the  Law  Lords  in  the  House  of  Lords, 
in  the  case  of  Jeffreys  v.  Boosey,  that  the 
word  "  author,"  in  the  statute  of  Anne, 
means  an  author  resident  in  England  at 
the  time  of  publication,  and  that  Uie  same 
construction  ought  to  be  given  to  the 
word  "author"  in  the  statute,  5  &  6  Vict. 
c.  45,  now  under  our  consideration.  But 
there  is  no  provision  in  the  statute  of 
Anne  that  the  statute  shall  extend  to  the 
colonies,  and  in  the  statute  we  are  now 
considering  it  is  expressly  so  provided. 

Several  other  arguments  were  also  urged 
on  the  part  of  the  defendants.  It  was  first 
said,  that  the  statute  now  in  question  does 
not  extend  to  colonies,  like  Canada,  having 
legislatures  of  their  own.  I  have  not,  how- 
ever, any  doubt  whatever  on  this  point 
The  word  "  colonies,"  in  the  statute,  must 
extend  to  all  colonies,  in  the  absence  of  a 
context  to  control  it;  and  I  can  find  no 
Mich  context.  A  more  plausible  argument 
on  the  part  of  the  defendants  was  this.  It 
was  said  (and  I  assume  for  the  purposes  of 
the  ailment,  but  for  that  purpose  only,  truly 
said)  that  by  a  Canadian  statute  an  alien, 
coming  into  Canada  for  the  purpose  of  pub- 
lishing a  work  and  publishing  it  there  would 
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not  be  entitled  to  copyright  in  Canada  in 
the  work  bo  published ;  and  it  was  insisted 
that  an  alien  coming  into  Canada  would 
acquire  only  such  rights  as  are  given  by 
the  law  of  Canada  and  could  not  therefore 
be  entitled  to  copyright;  and  some  cases 
were  cited  in  support  of  this  argument 
On  examining  these  cases,  however,  they 
will  be  found  to  decide  no  more  than  this, 
that,  as  to  aliens  coming  within  the  British 
colonies,  their  civil  rights  within  the  colo- 
nies depend  upon  the  Colonial  Laws;  they 
decide  nothing  as  to  the  civil  rights  of 
tliens  beyond  the  limits  of  the  colonies. 
This  argument,  on  the  part  of  the  defen- 
dants,  is,  in  truth,  founded  on  a  confusion 
between  the  rights  of  an  alien  as  a  subject 
of  the  colony  and  his  rights  as  a  subject  of 
the  Crown.  Every  alien  coming  into  a  Bri- 
tish colony  becomes  temporarily  a  subject 
of  the  Crown,  bound  by,  subject  to,  and 
entitled  to  the  benefit  of,  the  laws  which 
affect  all  British  subjects.  He  has  obliga- 
tions and  rights  both  within  and  beyond 
the  colony  into  which  he  comes.  As  to  his 
rights  within  the  colony,  he  may  well  be 
boond  by  its  laws;  but  as  to  his  rights 
beyond  ihe  colony  he  cannot  be  affected  by 
those  laws,  for  the  laws  of  a  colony  cannot 
extend  beyond  its  territorial  limits.  Now 
in  this  case,  the  question  is,  not  what  were, 
or  are,  the  rights  of  the  plaintiffs  within 
the  colony  of  Canada,  but  what  were,  and 
are,  their  rights  in  this  countiy  ?  And  the 
law  of  this  country  leaves  no  doubt  upon 
that  question.  By  the  25th  section  of  this 
statute  it  is  enacted,  that  all  copyright 
shall  be  deemed  to  be  personal  property ; 
and  in  Calvin' $  case  it  was  decided  that  an 
ahen  friend  may,  by  the  common  law,  have, 
acquire,  and  get  within  this  realm  by  gift, 
trade,  or  other  lawful  means,  any  treasure 
or  goods  personal  whatsoever  as  an  English- 
man, and  may  maintain  an  action  for  the 
same.  That  case,  I  think,  is,  in  all  respects, 
applicable  to  the  case  before  us,  and  I 
agree,  therefore,  in  the  opinion  of  the  Vice 
Chancellor,  and  think  that  the  motion  to 
dissolve  this  injunction  must  be  refused*, 
with  costs,  and  that  there  must  be  a  decree 
according  to  the  prayer  of  the  bill,  with 
costs  to  be  paid  by  the  defendants. 

Lord  Justice  Knight  Bruce. — I  am 
of  the  same  opinion. 


Cranworth,  L.C. 
Nov.  21. 


JONES  V.  LOCK. 


Administration  Suit — Imperfect  Gift — 
Voluntary  Decl^ratioti  of  Trust 

A  valid  declaration  of  trust  may  be 
made  in  favour  of  a  volunteer.  The  dictum 
of  Lord  Cran  worth,  L.C.  to  the  contrary,  in 
Scales  V.  Maude  (1),  not  adhered  to. 

The  father  of  a  child,  nine  months  old, 
put  into  its  hands  a  cheqttefor  9001.,  saying^ 
in  the  presence  of  his  wife  and  of  ike  nurse, 
^^  I  give  this  to  baby;  it  is  for  himself,  and 
I  am  going  to  put  it  away  for  him''  He 
then  took  it  back,  saying  again  that  he  was 
going  to  put  it  away  for  him.  About  the 
samje  time  he  told  his  solicitor  that  he  in- 
tended to  add  100/.  to  the  9001.,  and  invest 
it  for  the  benefit  of  his  son.  The  fcUher  died 
suddenly  a  few  days  afterwards,  without 
having  made  any  provision  for  the  child, 
and  the  chetpie  was  found  in  his  possession: 
— Held,  affirming  the  decision  of  one  of  the 
Vice  Chancellors,  thai  there  was  no  com- 
plete gift  of  the  cheqtte  to  the  infant;  and^ 
reversing  the  decision  of  the  sam>e  Vice  Chan- 
cellor, thai  there  was  no  valid  declaration 
of  trust  in  his  favour. 

This  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  Robert  Jones,  who 
died  on  the  21st  of  September,  1863 ;  and 
in  the  course  of  the  suit  a  claim  was 
made  on  behsdf  of  Thomas  Robert  Jones, 
an  infant  son  of  the  deceased,  to  a  sum  of 
900Z.,  being  the  produce  of  a  cheque  for 
that  amount,  which  was  alleged  to  have 
been  given  to  him  by  his  father  shortly 
before  his  deatL  The  circumstances  under 
which  the  gift  was  alleged  to  have  been 
made  were  as  follows  : 

Robert  Jones,  the  testator,  was  an  iron- 
monger at  Pembroke ;  and  at  the  time  of 
his  death  the  infant  claimant,  T.  R.  Jones, 
was  his  only  child  by  his  second  wife,  and 
aged  about  nine  months.  The  testator  had 
abo  by  his  first  wife  a  daughter,  who  was 
married  to  James  Beddoes,  and  had  a  son 
named  Robert  Jones  Beddoes. 

By  his  wiU,  dated  the  4th  of  March,  1 861, 
and  executed  before  the  birth  of  the  infant 
claimant,  the  testator  gave  his  house  and 

(1)  6  De  Gex,  M.  k  G.  51;  b-o.  26  Law  J.  Rep. 
(H.s.)  Cfaanc.  483. 
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certain  other  property  to  his  daughter  Mrs. 
Beddoes  and  her  husband  for  life,  with 
remainder  to  their  son  R  J.  Beddoes;  to  his 
wife  Maria  Jones,  he  gave  his  furniture  and 
an  annuity  of  1 50^.,  reducible  to  lOOL  on  her 
second  marriage;  and  the  general  residue  of 
his  estate  he  gave  to  Ann  Beddoes  and 
James  Beddoes,  in  trust  for  their  son  R.  J. 
Beddoes,  and  in  case  of  his  death  in  their 
lifetime  to  them  absolutely. 

About  the  12th  of  September,  1863,  the 
testator  returned  home  from  Birmingham, 
where  he  had  been  on  business,  and  was  in 
the  kitchen  with  his  wife  and  child  and  the 
nurse,  when  the  latter  said  to  him,  "  You 
have  come  firom  Birmingham,  and  have  not 
brought  baby  anything."  To  which  the 
testator  answered,  "  Oh,  I  gave  him  a  pair 
of  boots,  and  now  I  will  give  him  a  hand- 
some present"  He  then  went  upstairs, 
and  brought  down  a  cheque  for  900/., 
which  he  placed  in  the  baby's  hands,  saying 
at  the  same  time  to  the  nurse,  in  tiie  pre- 
sence of  the  mother,  "  Look  you  here  1  I 
give  this  to  baby  ;  it  is  for  himself,  and  I 
am  going  to  put  it  away  for  him ;  and  I  will 
give  him  a  great  deal  more  along  with  it" 
The  mother  then  said,  "  Don't  let  him  tear 
it";  but  the  testator  answered,  "Never 
mind  if  he  does  tear  it :  it  is  his  own, 
and  he  may  do  what  he  likes  with  it." 
He  afterwards  took  the  cheque  from  the 
child,  and  said  to  the  nurse,  "  Now,  Lizzie, 
I  am  going  to  put  this  away  for  my  own  son  "; 
and  he  took  the  cheque  upstairs,  and  locked 
it  in  an  iron  safe,  where  it  was  found  after 
his  death  by  his  executor,  who  obtained 
payment  for  it  at  the  bank.  The  cheque 
had  been  recently  paid  to  the  testator  in 
discharge  of  a  mortgage  debt;  but  it  did  not 
appear  in  evidence  whether  it  was  payable 
to  bearer  or  to  order. 

Mr.  Lock,  the  defendant,  who  had  been 
the  testator's  solicitor,  and  was  also  the 
executor  named  in  his  will,  made  an  affida- 
vit, in  which  he  deposed  that  in  September, 
1863,  after  receiving  the  cheque,  tiie  testa- 
tor had  expressed  to  him  his  intention  of 
adding  100/.  to  the  900/.,  and  investing  it 
for  the  benefit  of  his  son,  and  on  Saturday 
the  19th  of  September,  he  told  him  that  he 
intended  to  come  to  the  deponent's  office 
on  the  following  Monday  to  alter  his  will, 
that  he  might  take  care  of  his  son.  The 
testator,  however,  died  suddenly  on  Mon- 


day the  2l8t  of  September,  without  having 
altered  his  wiU. 

The  case  was  aigued  in  the  first  instance 
before  Stuart,  V.C.,  who  was  of  opinion 
that  the  transaction  above  detailed  cUd  not 
amount  to  a  gift  of  the  cheque  to  the  infant, 
but  that  the  testator  had  by  his  acts  and 
declarations  constituted  himself  a  trustee 
for  him,  and  his  Honour  ordered  accord- 

iiigly- 

Mr.  and  Mrs.  Beddoes  and  R  J.  Beddoes 
appealed  firom  this  order. 

Mr,  Bacon  and  Mr,  Waller^  for  the  ap- 
pellants.— The  infant  being  a  volunteer,  the 
Court  will  do  nothing  to  perfect  an  incom- 
plete gift — 

AntrobuB  v.  Smith,  12  Ves.  39. 

Edwards  v.  Jones,  1  Myl.  &  Or.  226; 
s.  c.  5  Law  J.  Rep.  (n.s.)  Ghana  194. 

Dillon  V.  Coppin,  4  MyL  A  Cr.  647; 
s.  c  9  Law  J.  Rep.  (n.s.)  Ghana  87. 
Nor  does  what  took  place  here  amount  to 
a  declaration  of  trust — 

Dipple  V.  Corles,  11  Hare,  ISa 

Hug/tes  v.  Sttibhs,  1  Ibid.  476. 

Paterson  v.  Murphy,  11  Ibid.  88;  s.  a 
22  Law  J.  Rep.  (K.a)  Ghana  882. 
In  ScaUs  v.  Maude  your  Lordship  is  re- 
ported to  have  said  to  the  effect,  that  a  mere 
declaration  of  trust  by  the  owner  of  property 
in  favour  of  a  volunteer  is  inoperative,  and 
that  the  Gourt  of  Chancery  will  not  interfere 
in  such  a  case ;  it  is  right,  however,  to  say 
that  in  a  note  to  Ellison  v.  Ellison  (2),  it  is 
stated  that  this  dictum  seems  to  be  unsup- 
ported by  the  authorities,  and  it  is  incon- 
sistent with  the  observations  of  Lord  Justice 
Turner,  in  Milroy  v.  Lord  (3). 

[The  Lord  Chancellor. — The  dictum 
wluch  fell  from  me   in  Scales  v.  Maude 

(2)  1  White  &  Tudor,  Lead.  Cm.  216. 

(3)  81  Law  J.  Rep.  (N.s.)  Cbanc.  798,  802 : 
<*I  take  the  law  of  this  Court  to  be  well  settled 
that  in  order  to  render  a  voluntary  settlement 
valid  and  effectual,  the  settlor  must  have  done 
everything  which,  according  to  the  nature  of  the 
property  comprised  in  the  settlement,  was  neces- 
sary to  be  done  in  order  to  transfer  the  property 
and  render  the  settlement  binding  upon  himself. 
He  may  of  course  do  this  by  actuidly  transferring 
the  property  to  the  persons  for  whom  he  intends 
to  provide,  and  the  provisions  will  then  be  effectual ; 
and  it  will  be  equally  effectual  if  he  transfers  the 
property  to  a  trustee  for  the  purposes  of  the  settle- 
ment, or  declares  that  he  himself  holds  it  in  trust 
for  those  purposes  ;  and  if  the  property  be  personal 
the  trust  may,  as  I  apprehend,  be  declared  either 
'm  writing  or  by  paroL** 
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probably  bad  reference  to  tbe  special  cir- 
cnmstanoeB  of  tbe  case;  it  is  clearly  wrong 
as  a  general  statement  of  tbe  law,  and  I  am 
glad  to  bave  this  opportunity  of  repudiat- 
ing it,  for  there  can  be  no  doubt  that  there 
may  be  a  Yalid  declaration  of  trust  in  favour 
of  a  volunteer.] 

We  cannot  contend  that  there  may  not 
be  cases  of  valid  voluntary  declarations  of 
trust. 
They  referred  also  to— 
Smith  Y.  Warde,  15  SiuL  56;  8.a  15 

Law  J,  Hep.  (n.s.)  Chanc.  105. 
Price  V.  Price,  U  Beav.  602 ;  s.  c.  21 

Law  J.  Rep.  (n.s.)  Chanc  53. 
WkeeUr  v.  Smith,  29  Law  J.  Rep.  (n.s.) 
Chanc.  194. 
Mr,  Malins  and  Mr,  Bird,  for  the  infant, 
in  support  of  the  Vice  Chancellor's  order. — 
The  cases  dted  on  the  other  side  were  all 
cases  of  imperfect  voluntary  gifts;  but  here 
there  has  been  a  complete  gift  by  delivery, 
coupled  with  an  intention  to  give,  and  this 
is  sufficient  to  pass  the  property  in  a  cheque 
which  is  a  chattel — 

MUnes  v.  Daumn,  5  ExcL  Rep.  948; 
s.  c.  20  Law  J.  Rep.  (n.s.)  Exch.  81. 
Bylea  on  BilU,  114.  (8th  edit) 
If  there  was  no  complete  gift,  the  words 
and  acts  of  the  testator  amount  to  a  com- 
plete declaration  of  trust — 
Ex  parte  Pye,  18  Ves.  140. 
M'Fadden  v.  Jenkym,    1   Hare,   458; 
S.C  1  PhiL  153;  11  Law  J.  Rep. 
(N.a.)  Chana  281;  12  Ibid.  146. 
Benbow  v.  Townsend,  1  MyL  &  K.  506; 
8.  c  2  Law  J.  Rep.  (n.s.)  Chanc.  215. 
Wheatley  v.  Purr,  1  Keen,  551;  s.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  195. 
Bayley  v.  Baulcott,  4  Russ.  345. 
DoHoldson  V.   Donaldsofi,    Kay,  711; 
s.  c.  23  Law  J.  Rep.  (n.s.)  Chanc. 
788. 
SearlcY.  Law,  15  Sim.  95;  s.  c  15  Law 

J.  Rep.  (n.s.)  Chanc.  187. 
KekewiehY,  Manning,  1  De  Qex,  M.  &  G. 
176 ;  s.  c  21  Law  J.  Rep.  (n.s.)  Chanc. 
677. 
Be  Way's  Trust,  34  Law  J.  Rep.  (n.s.) 

Chanc  49. 
Grant  v.  Grant,  13  W.  Rep.  1059;  s.  c 
34  Law  J.  Rep.  (n.s.)  Chanc  641. 
Mr,  Kay  appeared  for  Mr.  Lock,  the 
executor. 
Mr,  Bacon  replied. 


The  Lord  Chancellob. — This  is  a  dis- 
tressing case;  but  I  cannot  bring  myself 
to  say  that  there  is  anything  here  which 
amounts  either  to  a  complete  gift  or  to  a 
declaration  of  trust  Of  course,  if  a  man 
chooses  to  give  anything  away  which  passes 
by  delivery,  he  may  do  so,  and  there  is  no 
doubt  also  that  in  the  absence  of  fraud  a 
parol  declaration  of  trust  may  be  perfectly 
good,  even  though  it  be  voluntaiy.  If  I 
give  any  chattel,  that  of  course  passes  by 
delivery;  and  if  I  expressly  or  impliedly 
say  I  constitute  myself  trustee  of  such  and 
such  personal  property  for  a  person,  that  is 
a  trust  executed,  and  this  Court  will  enforce 
it  in  the  absence  of  fraud,  even  in  favour  of 
a  volunteer.  It  is  not  necessary  to  discuss 
any  of  the  authorities  that  have  been  cited 
in  this  case;  they  all  turn  upon  the  ques* 
tion,  whether  what  took  place  was  a  decla- 
ration of  trust  or  merely  an  imperfect 
attempt  to  make  a  legal  transfer  of  the 
property.  In  the  latter  case  the  Court  will 
afford  no  assistance  to  volunteers ;  but  when 
the  Court  considers  that  there  has  been  a 
declaration  of  trust  it  is  a  trust  executed, 
and  the  Court  wiU  enforce  it  whether  with 
or  without  consideration. 

The  question  in  every  case  is  a  question 
of  fact:  has  there  been  a  gift,  or  has  there 
been  a  declaration  of  trust )  In,  this  case, 
upon  the  question  whether  there  has  been  a 
declaration  of  trust,  with  every  inclination 
to  support  it,  I  confess  I  cannot  come  to 
any  such  conclusion  as  the  learned  Vice 
Chancellor  has  arrived  at. 

To  give  to  a  conversation  such  as  took 
place  here  between  the  father  and  the 
mother  and  the  nurse,  the  effect  of  a 
declaration  of  trust  would,  I  think,  lead  to 
veiy  dangerous  consequences.  The  testator 
having  been  to  Birmingham,  on  his  return 
this  conversation  takes  place,  in  which  he 
refers  to  the  gift  of  a  pair  of  boots,  and 
says  he  will  give  the  child  a  handsome 
present;  and  he  then  goes  upstairs  and 
brings  down  a  cheque,  which  he  places  in 
the  baby's  hands.  I  wiU  assume  it  to  have 
been  a  cheque  payable  to  bearer  on  demand; 
if  I  thought  it  of  importance,  I  would  have 
directed  an  inquiry  on  the  subject;  but  in 
the  view  I  take  of  it  I  consider  it  imma- 
terial He  places  the  cheque  in  the  child's 
hands,  and  says,  "  I  give  this  to  baby;  it  is 
for  himself,  and  I  am  going  to  put  it  away 


120 


COURTS  OF  CHANCERY: 


[N.S. 


for  him ;  and  I  will  give  him  a  great  deal 
more  than  this  along  with  it;"  and  in  reply 
to  his  wife,  who  desires  him  not  to  let  the 
baby  tear  it,  he  says,  "  Never  mind  if  he 
does  tear  it,  it  is  his  own."  No  donbt  this 
is  a  fair  representation  of  what  took  place; 
but  nobody  in  his  senses  would  suppose 
that  the  testator  really  meant  to  intrust  a 
cheque  to  the  hands  of  a  child  nine  months 
old  to  tear  or  do  what  he  liked  with  it. 
The  true  interpretation  of  it  seems  to  me 
to  be,  that  he  wanted  to  satisfy  his  wife 
of  his  intention  to  provide  for  the  child, 
and  that  the  putting  the  cheque  into  his 
hands  was  in  some  sense  symbolical  of  what 
he  intended  to  do;  but  he  never  meant  to 
put  it  irrevocably  in  his  power,  so  that  he 
might,  by  his  next  friend,  have  brought 
an  action  of  trover  for  it  the  next  day,  or 
filed  a  bill  to  have  the  money  brought  into 
court;  and  this  view  is  confirmed  by  what 
he  afterwards  said  to  his  solicitor  about 
altering  his  will.  He  would  have  been 
startled  if  Mr.  Lock  had  told  him  that 
what  he  had  said  in  the  kitchen  had  put  it 
wholly  out  of  his  power  to  make  any  pro- 
vision for  his  son.  I  am  of  opinion  that 
there  was  neither  a  complete  gift  nor  a 
declaration  of  trust  I  extremely  regret 
that  by  the  act  of  God  this  unfortunate 
child  has  been  deprived  of  what  it  was  the 
intention  of  his  father  to  provide  for  him ; 
but  I  can  come  to  no  other  conclusion  than 
that  the  claim  must  be  disallowed. 

Declare  that  the  cheque  for  900/.  formed 
part  of  the  testator's  residuary  personal 
estate.  Reverse  so  much  of  the  order  of 
the  Vice  Chancellor  as  is  appealed  against. 
The  costs  of  all  parties  to  the  appeal  to  be 
paid  as  between  solicitor  and  client  out  of 
the  testator's  estate. 


{In  re  the  llanhabry 
HEMATITE  IRON  ORE 
COMPANY  (limited). 
Ex  parte  tothill. 

Company —  Contributory  Director — Ap- 
jyh'cation  for  Shares — Allotmeiit — Minute- 
Book, 

Circumstances  under  which  knowledge  of 
an  entry  in  the  minute-book  will  not  be  im- 
ptited  to  a  director. 

A,  one  of  the  directors  nominaied  in  the 


articles  of  association  of  a  mining  company^ 
signed  the  memorandum  of  association  for 
twenty- five  shares,  and  subsequently  made  an 
application  in  writing  for  shares,  arxompor 
nied  bypaym^ent  of  the  deposit  on  fifty  shares. 
No  formal  allotment  wojs  ever  made  to  him. 
But  the  minute-book  contained  a  resolutioti, 
stated  to  have  been  passed  at  a  meeting  of 
directors,  at  which  A.  had  not  been  present, 
for  commencing  mining  operations,  "  seeing 
thai  660  shares  are  subscribed  for  ajsfol- 
lows,^^ — and  in  the  appended  list  A.  was  en- 
tered as  a  subscriber  for  fifty  shares.  The 
rough  minutes  of  the  meeting  differed  from 
the  entry  in  Hie  minute-book  in  containing 
no  list,  or  reference  to  a  list  of  subscribers. 
A.  attended  the  next  meeting;  but  there  was 
no  clear  evidence  thai  the  minute-book  then 
contained  the  entry,  nor  any  evidence  that 
any  minutes  of  the  preceding  meeting  wei'e 
read,  or  that  any  reference  was  made  to  that 
meeting;  and  A.  made  an  affidavit  denying 
that  any  such  reference  was  made,  and 
denying  all  knowledge  of  the  resolution,  and 
denying  that  he  had  ever  received  notice  of 
any  allotment  of  shares  to  him.  The  Master 
of  the  Rolls  held,  thai  an  allotment  of  the 
whole  fifty  shares  had  been  made  to  A,  and 
that  he  knew  or  must  as  a  dirtjctor  be  pre- 
sumed to  have  known  of  it.  But,  on  appeal^ 
Held,  by  the  Liords  Justices,  that  there  was 
no  binding  agreemait  between  the  company 
and  A.  for  A.^s  becoming  the  holder  of  fifty 
shares,  and  they  reduced  his  liability  to  the 
twenty-five  shares  for  which  Ive  had  signed 
the  memorandum  of  associcUion. 

This  was  an  application  by  Mr.  Tothill 
to  have  his  name  struck  off  the  list  of  con- 
tributories  to  the  Hematite  Iron  Ore  Com- 
pany (Limited),  in  respect  of  twenty-five 
shares. 

The  company  was  formed  and  registered 
on  the  12th  of  March,  1861,  under  the 
19  &  20  Vict  c.  47  (the  Joint-Stock  Com- 
panies' Act,  1856).  Mr.  Tothill  signed  the 
memorandum  of  association  for  twenty-five 
shares.  By  the  articles  of  association,  which 
also  he  signed,  it  was  provided,  that  no 
person  should  be  deemed  to  have  accepted 
shares  unless  he  had  testified  his  acceptance 
in  writing ;  that  five  persons  there  named, 
of  whom  Mr.  Tothill  was  one,  should  be  the 
first  directors ;  that  no  person  should  be 
eligible  as  a  director  of  the  company  unless 
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he  should  hold  in  his  own  right  fifty  shares 
at  the  least ;  and  that  the  directors  should 
caase  minutes  to  be  made  of  all  appoint- 
ments by  them  of  officers,  of  the  names  of 
the  directors  present  at  directors'  meetings, 
of  ail  orders  made  by  the  directors,  and  of 
all  resolutions  and  proceedings  of  the  meet- 
ings of  the  company  and  of  the  directors, 
and  that  any  such  minutes,  if  signed  by  the 
chairman  of  the  meeting,  should  be  receiv- 
able in  evidence  without  any  further  proo£ 

Mr.  Tothill  was  not  present  at  the  di- 
rectors' meeting  of  the  7  th  of  March,  1861, 
when,  as  appeared  from  the  minute-book, 
the  memorandum  and  articles  of  associa- 
tion, 88  finally  settled,  were  read  and 
approved,  and  ordered  to  be  signed  and 
registered;  but  he  attended  the  following 
meeting  of  the  directors  on  the  27th  of 
March,  when  the  minutes  of  the  preceding 
meeting  were  read  and  confirmed. 

A  directors'  meeting  was  held  on  the  3rd 
of  September,  at  which  Mr.  Tothill  was  not 
present  The  minutes  of  that  meeting,  as 
entered  in  the  minute-book,  stated  the  pass- 
ing of  a  resolution  to  proceed  forthwith  with 
the  company,  *' seeing  that  660  shares,  equal 
U)  6,600/.,  had  been  subscribed  for  as  fol- 
lows,— "  a  list  of  fourteen  persons,  with  the 
number  of  shares  subscribed  by  each,  being 
then  given.  Mr.  Tothill  had  signed  a  formiJ 
application  for  shares  on  the  12th  of  April 
preceding.  He  did  not  specify  the  number  he 
required;  but  at  the  same  time  he  paid  50/., 
stating  in  his  application  that  he  had  paid 
the  sum  of  ,  being  the  amount  of 

the  deposit  at  the  rate  of  H.  per  share,  and 
requesting  the  allotment  of  shares 

or  any  less  number ;  and  fifty  shares  were 
written  opposite  his  name  in  the  list. 

It  appeared  from  the  evidence  of  Mr. 
Green,  tiie  secretary,  that  these  minutes  of 
the  meeting  of  the  3rd  of  September  were 
not  signed  by  the  chairman,  Sir  Cusack 
Boney,  till  after  the  winding-up  order.  It 
also  appeared  from  his  evidence  that  the 
rough  minutes,  from  which  he  had  drawn 
up  the  entry  in  the  minute-book,  contained 
no  list  of  subscribers,  or  of  the  number  of 
shares  subscribed  by  each.  In  his  examina- 
tion before  the  chief  clerk  on  the  3rd  of 
August,  1863,  he  stated  that  this  list  was 
taken  from  one  made  out  at  the  time;  and 
that  Mr.  Tothill's  name,  and  the  number  of 
bis  shares,  had  been  inserted  by  him  in  the 


latter  list  on  the  authority  of  Mr.  Tothill's 
written  application  of  the  12th  of  April.  It 
appeared,  in  fact,  on  the  secretary's  exami- 
nation, that  it  had  been  the  custom  to  enter 
the  minutes,  in  the  first  instance,  on  paper, 
and  then  copy  them  into  the  minute-book. 
It  was  also,,  it  appeared,  customary  to  read 
over  the  minutes  and  confirm  them  at  the 
next  or  some  subsequent  meeting;  but  the 
secretary  could  not  discover  any  record  of 
a  confirmation  of  the  minutes  of  the  meet- 
ing of  the  3rd  of  September ;  nor  could  he 
swear  when,  or  whether  at  any  time  they 
had  been  confirmed.  Mr.  Tothill,  who  was 
present  at  the  next  meeting,  on  the  11th  of 
September,  swore,  in  his  affidavit,  that  no 
reference  was  made  at  the  meeting  on  the 
1 1th  to  the  meeting  of  the  3rd  of  Septem- 
ber, and  that  he  had  not,  till  proceedings 
were  taken  to  wind  up  the  company,  seen  or 
heard  of  the  resolution  passed  at  the  latter 
meeting,  and  that  he  had  never  received 
notice  of  an  allotment  of  shares.  He  did  not 
attend  any  subsequent  meeting  of  the  direc- 
tors tiU  June,  1862,  several  meetings  having 
been  held  in  the  interval  No  proper  regis- 
ter of  shareholders  was  ever  made  out 

It  was  resolved  in  1862  to  wind  up  the 
company  voluntarily;  but  on  the  6th  of 
December  Mr.  Habakkuk,  the  contractor 
for  working  the  mines,  presented  a  petition 
for  winding  it  up,  and  an  order  was  made 
on  this  petition  upon  the  24th  of  January, 
1862. 

The  official  liquidator  had  placed  Mr. 
Tothill  on  the  list  of  contributories  for 
fifty  shares.  Mr.  Tothill  had  at  first  acqui- 
esced; but,  after  the  decision  by  the  Lords 
Justices  in  The  Adelphi  Hotel  Company^ 
ex  parte  Best  (1),  he  applied  to  have  the 
number  of  shares  in  respect  of  which  he 
was  a  contributory  reduced  to  twenty-five. 
The  summons  was  adjourned  into  court ; 
and,  on  the  7th  of  November,  1865,  the 
Master  of  the  Bolls  refused  the  application, 
with  costs,  holding  that  there  had  been  an 
allotment  of  fifty  shares  to  Mr.  Tothill,  and 
an  allotment  known  to  him,  or  which  he 
must,  as  a  director,  be  taken  to  have  known. 

Mr.  Tothill  appealed. 

Mr,  Baggallay  and  Mr.  Millar,  for  Mr. 
Tothill,  rdfenred  to  previous  decisions  on 

(1)  84  Law  J.  Bep.  (k.b.)  Chanc.  623. 
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applications  by  contributories  of  the  same 
company,  viz., 

Ex  parU  Stock,  33  Law  J.  Rep.  (n.s.) 

Chanc  731,  and 
Ex  parte  Redmond,  before  the  Master 

of  the  Rolls,  June   22,   1865,    not 

reported, 
in  both  which  cases  the  applicants  had 
been  relieved.  In  RednumcTa  ecue  his 
Honour  had  proceeded  on  the  authority 
of  their  Lord^ps'  decision  in  Besfs  ecue, 
and  the  authority  of  that  decision  was 
equally  applicable  in  the  present  case,  since 
the  mere  circumstance  that  Mr.  Tothill 
had  been  a  director  woidd  not  make  him 
liable,  as  it  had  already  been  decided  in 
Stock's  case  that  the  provision  respecting 
the  directors'  qualification  of  fifty  shares 
did  not  apply  to  the  directors  nominated 
in  the  articles. 

Mr,  Southgate  and  Mr.  SvfansUm,  for 
the  official  liquidator. — There  might  be  a 
good  allotment  without  the  word  "allot- 
ment'' being  used,  and  the  proceedings  at 
the  meeting  of  the  3rd  of  September  did 
constitute  a  substantial  allotment 

Bloxam's  case,  33  Law  J.  Rep.  (n.&) 

Chanc.  574, 
was  an  authority  shewing  it  to  be  im- 
material  whether  or  not  the  fact  of  the 
allotment  were  communicated  to  an  appli- 
cant for  shares,  if^  as  was  certainly  the  case 
here,  the  company  itself  were  bound.  Thus, 
Mr.  Tothill's  denial,  in  his  affidavit,  of  any 
notice  of  allotment  and  of  knowledge  of  the 
acts  of  the  meeting  of  the  3rd  of  Septem- 
ber, was  really  not  to  the  purpose.  But 
the  affidavit  was  not  in  itself  unambiguous; 
for  he  nowhere  in  it  denied  positively  that 
he  knew,  what,  they  submitted,  he  must 
as  a  director  be  presumed,  in  the  absence 
of  evidence  either  way,  to  have  known, 
viz.,  that  there  existed  the  list  of  share- 
holders which  was  appended  to  the  resolu- 
tion passed  at  that  meeting,  and  that  such 
list  contained  his  name  as  a  subscriber  for 
fifty  shares.  The  point  of  the  case,  and 
that  which  sufficiently  distinguished  it  from 
Besil^s  case,  and  prevented  the  rules  as  to 
allotment  applying,  was,  that  Mr.  Tothill 
had  been  a  director.  It  could  not,  indeed, 
be  contended  after  Stock's  ease  that  the 
mere  acceptance  of  the  directorship  made 
him  liable  to  the  amount  of  a  director's 
qualification  in  shares ;  but  knowledge  of 


acts  done  by  the  company  would  be  pre- 
sumed against  him  as  a  director  to  a  fiir 
greater  extent  than  in  the  case  of  an  ordi- 
nary shareholder.  If  there  were  any  parallel 
case  to  the  present  it  would  be,  not  Besfs 
ease,  but 

Sir  Gusack  Bonei^s  case,    33  Law  J. 
Rep.  (N.s.)  Chanc.  731, 
in  this  same  company.  Mr.  Tothill's  actual 
application   for  shares  distinguished   this 
case  from  that  of 

Lord  Abercom,  31  Law  J.  Rep.  (n.s.) 
Chanc  82a 
They  also  referred  to-^ 
In  re  the  India  and  Aiutralia  Mail 
Steam^Packet    Company,    ex    parte 
Maudslay  d:  Field,    17  Sim.   157 ; 
8.  c  20  Law  J.  Rep.  (n.s.)  Chanc.  9. 
In  re  the  Irish   West  Coast   Railway 
Company,  ex  parte  Carmiehaei,  20 
Law  J.  Rep.  (n.s.)  Chanc.  12. 
In  re  the  Port  of  London  Shipowner^ 
Loan  and  Assurance   Company,    ex 
parte  Yelland,  6  De  Gex  &  Sm.  395  ; 
s.c.  21  Law  J.  Rep.  (n.s.)  Chanc. 
852. 
In  re  the  Electric  Telegraph  Company 
of  Ireland,  ex  parte  Cookney,  3  De 
Gex  k  J.  170;  s.c.  28  Law  J.  Rep. 
(n.s.)  Chana  12. 
Mr,  Bagyallay  replied. 

Lord  Justice  Turneb  (Dec.  6). — ^This 
is  an  application  on  the  part  of  Mr.  Tothill 
to  take  his  name  off  the  list  of  contribu- 
tories  for  twenty-five  shares.  It  appears 
that  he  had  originally  signed  the  memo- 
randum of  association  for  twenty-five  shares ; 
and  the  question  is,  whether  he  agreed 
afterwards  to  take  twenty-five  shares  more, 
that  is,  fifty  shares. 

The  case  is  first  put  against  him 
upon  his  application  for  the  fifty  shares. 
It  appears  that,  on  the  12th  of  April, 
1861,  he  signed  a  formal  application 
for  the  shares  to  the  directors  of  the 
company,  and  paid  the  sum  of  50^.,  which, 
I  take  it  for  granted,  was  according  to  the 
arrangement  of  the  prospectus.  His  appli- 
cation was  as  follows :  "  Gentlemen,  having 
paid  to  the  bankers  of  the  company  the 
sum  of  ,  being  the  amount  of  the 

deposit  of  H.  per  share,  I  hereby  request 
you  to  allot  me  diares  in  the  above 

company,  or  any  less  number,  subject  to 
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the  regnlAtioiis  of  the  company."  Now,  it 
is  dear  upon  the  evidence  that  no  allot- 
ment was  ever  nuule  to  Mr.  Tothill  of  these 
fifty  shares.  As  fiur  as  the  case  rests  merely 
tipn  the  allotment,  it  seems  to  me  that 
it  altogether  falls  to  the  ground :  because 
tiiere  certainly  was  never  any  agreement 
on  the  part  of  the  company  to  accept 
Mr.  Tothiirs  proposition  to  take  fifty  shares: 
his  proposition  being  not  a  proposition  abso- 
lutely to  take  fifty  shares,  but  to  take  fifty 
or  any  less  number,  subject  to  the  regula- 
tions of  the  company.  I  think,  therefore, 
the  caee  cannot  stand  on  the  application  for 
the  fifty  shares. 

The  real  question  in  this  case,  as  it  seems 
to  me,  is  this :  whether  there  was  an  agree- 
ment between  the  company  and  Mr.  Tot- 
bill  for  Mr.  Tothill  becoming  the  holder 
of  fifty  shares  in  this  company,  inde- 
pendently of  this  application  for  shares. 
Now,  two  points  are  relied  on  in  proof  of 
there  having  be^i  such  an  agreement.  First, 
it  is  said  that  there  was  a  resolution  of  the 
company  on  the  3rd  of  September,  1861, 
in  which  there  was  embodied  a  list  of  per- 
sons who  had  agreed  to  subscribe  for  shares 
in  the  company ;  and  in  that  list  was  the 
name  of  Mr.  Tothill  (who  was  a  director 
of  the  company)  for  fifty  shares.  That  reso- 
lution arose  and  found  its  way  into  the 
books  of  the  company  in  this  mode.  There 
was  about  to  be  a  contract  entered  into 
for  opening  this  mine ;  and  it  was  necessary, 
in  order  to  find  whether  that  mine  should 
or  should  not  be  opened  and  the  work 
proceeded  with,  to  learn  what  the  number 
of  shares  subscribed  for  had  been.  The 
minute  is : ''  On  a  calculation  of  the  capital 
with  which  the  company  could  be  started, 
under  the  contract  for  raising  ore  proposed 
by  Mr.  Davies,  it  was  found  that  ftom 
1501,  to  1,000^.  would  be  sufi&cient  for  one 
year's  working,  and,  seeing  that  660  shares, 
equal  to  6,600/.,  are  subscribed  for  as 
follows";  and  then  there  follows  an  enu- 
meration of  the  persons  who  are  said  to 
have  subscribed  for  the  660  shares,  includ- 
ing in  that  number  Mr.  Tothill  as  a  sub- 
scriber for  fifty  shares. 

Then,  independently  of  the  books  of  the 
eompaDy,  it  is  said  that  there  was  a  list 
made  out  by  the  secretary  of  the  company, 
from  which  this  entry  in  the  books  of  the 
company  was  .taken — a  list  of  the  sub- 
Nxw  Saans,  35.— CHAHa 


scribers;  and  it  is  said  that,  either  upon 
that  resolution  of  the  3rd  of  September, 
1861,  or  by  reason  of  Mr.  TothiU's  name 
being  entered  on  the  list  of  shareholders 
made  out  by  the  secretary  of  the  company, 
he  is  bound  to  take  those  shares.  First, 
as  to  the  resolution,  separating  the  case  of 
the  resolution  from  the  list,  Mr.  Tothill, 
in  the  most  distinct  and  positive  terms, 
says  this  in  the  fifth  paragraph  of  his  aflB- 
davit :  "  I  was  not  present  at  the  meeting 
of  the  3rd  of  September,  1 861,  upon  which 
the  official  manager  relies,  and  I  never  saw 
the  resolution  which  now  appears  entered 
in  the  minute-book  of  that  date,  nor  did 
I  ever  hear  of  it,  to  the  best  of  my  recol- 
lection and  belief,  until  after  proceedings 
had  been  taken  to  wind  up  the  company, 
and  I  first  heard  of  it  through  my  solicitors, 
and  I  certainly  never  received  any  notice 
of  allotment."  There  is  here,  therefore,  the 
positive  denial  on  the  part  of  Mr.  Tothill 
of  his  having  known  anything  of  the  reso- 
lution of  the  3rd  of  September,  1861.  That 
statement  is  either  true  or  untrue.  If  it 
were  untrue,  or  if  it  were  supposed  to  be 
untrue,  I  should  be  glad  to  know  why  it 
was  the  official  manager  did  not  think  it 
right  to  put  some  questions  to  that  gentle- 
man in  this  matter  in  the  way  of  cross- 
examination.  But,  this  gentleman  having 
laid  himself  open  to  be  cross-examined  on 
this  affidavit,  not  one  single  question  is 
put  to  him  on  that  subject;  and  I  cannot, 
in  that  state  of  circumstances,  assume  that 
the  statement  he  has  made  was  untrue.  I 
think  justice  requires  that  credit  must  be 
given  to  that  statement  where  opposing 
parties  have  had  an  opportunity  of  testing 
that  statement,  and  have  not  thought  proper 
to  avail  themselves  of  it  If  that  statement 
be  tme,  it  seems  impossible  to  say  that,  with 
that  statement,  we  can  hold  that  there  was 
an  agreement  on  the  part  of  the  com- 
pany, through  his  application  to  take  those 
shares. 

But  then  it  is  said,  that,  though  he  has 
sworn  he  did  not  know  of  the  resolution, 
he  has  said  nothing  about  not  having 
known  of  the  list  It  is  said  he  was  a 
director  of  the  company,  and  he  must  be 
presumed  to  have  known  of  What  appeared 
in  the  books  of  the  company.  Now,  in  the 
first  place,  we  have  no  clear  evidence  at  all 
that  this  was  in  the  books  of  the  company 
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on  the  11th  of  September,  when  Mr. 
Tothill  attended  the  next  meeting ;  and  it 
is  clear  that  the  rough  draft  of  the  minute 
did  not  contain  the  list  of  the  persons  who 
had  subscribed  to  the  company,  or  the 
number  of  shares  which  each  had  taken. 
It  contained,  according  to  the  evidence 
before  us,  nothing  more  than  the  statement 
that  660  shares  had  been  subscribed.  That 
statement  of  itself  would  not  amount  to  an 
acceptance  by  the  company  of  Mr.  Tothill 
as  a  holder  of  the  fifty  shares  which  he  had 
proposed  to  take.  I  think  that,  on  the  face 
of  this  evidence,  and  in  the  absence  of  any 
cross-examination  on  the  subject,  it  is 
going  much  too  &r  to  presume,  in  favour 
of  the  official  liquidator,  a  knowledge  on 
the  part  of  Mr.  Tothill  of  that  list  which, 
upon  the  facts  as  stated,  I  believe  did  not 
exist  in  its  then  state  on  the  3rd  of  Sep- 
tember, 1861.  Possibly  something  may 
be  said  upon  the  question  whether,  even 
supposing  Mr.  Tothill  could  have  been 
fixed  with  knowledge  of  the  list,  he 
could  in  that  case  have  been  made 
absolutely  liable  for  the  fifty  shares. 
It  is  unnecessary  to  decide  that  point 
What  appears  on  it  is  this.  The  purpose 
of  this  list  was  to  find  out  who  had  sub- 
scribed, and  not  by  whom  the  shares  would 
ultimately  be  taken.  It  was  to  find  whe- 
ther there  was  a  subscribed  capital  which 
would  be  sufficient  to  enable  the  company 
to  go  on  working  for  the  period  of  one 
year.  That  was  the  purpose,  and  the  only 
purpose  as  far  as  appears  here,  of  that  list. 
There  was  nothing  in  thatlLst  which  could, 
I  think,  be  held  to  have  bound  the  com- 
pany to  give  Mr.  Tothill  the  shares  for 
which  he  applied.  I  think  it  would  be 
extremely  difficult  to  say,  that  because  the 
company  made  out  a  list  of  subscribers  for 
the  purpose  of  finding  whether  they  could 
cany  on  business  for  tiie  term  of  one  year, 
the  company  would  of  necessity  be  bound 
by  having  made  out  that  list  to  give  the 
number  of  shares  mentioned  in  it  to  every 
one  of  the  persons  mentioned  in  that  list 
Suppose  the  concern  had  turned  out  pro- 
fitable, and  in  the  course  of  the  proceedings 
under  the  contract  with  Mr.  Habakkuk  they 
had  reached  ore  of  very  great  value,  and  a 
great  number  of  persons  had  come  in,  could 
it  be  said  that  the  company  were  bound  as 
against  those  persons  who  proposed  to  take 


shares  in  the  company!  I  think  there 
would  be  considerable  difficidty  on  that 
point. 

I  mention  it  the  more  because  it  seems 
to  me  to  distinguish  this  case  from  Blaxam's 
ccue,  to  which  Mr.  Swanston  referred.  In 
Bloxam*s  ease  there  was  an  entry  by  the 
company  which  must  bind  the  company  to 
give  the  shares  to  Bloxam.  Here  the  pur- 
pose for  which  the  list  was  made  out  was 
totally  different,  and  could  not  be  held  to 
bind  the  company  to  give  the  shares.  On 
the  whole  case  my  opinion  is,  that  this 
gentleman  must  be  struck  off  Uie  list  for 
twenty-five  shares  ;  but  the  case  is  one  in 
which  no  costs  whatever  can  be  given  in 
any  part  of  the  proceedings. 

Lord  Justice  Enioht  Brucb. — I  think 
this  is  a  case  of  considerable  difficulty,  bat 
not  so  much  so  as  to  render  it  fit  on 
that  ground  to  dismiss  the  appeal.  The 
circumstances  and  evidence  are  such  as  to 
render  it,  in  my  opinion,  necessary  and 
proper  to  decide  the  question  upon  the 
ground  of  the  side  on  which  the  burthen  of 
proof  lies.  In  my  opinion  that  burthen 
lies  on  the  respondent ;  and  I  cannot  say 
I  think  he  has  discharged  himself  of  it 
I  concur,  therefore,  in  the  conclusion  of 
my  learned  Brother;  repeating,  that  I  think 
tins  is  a  case  of  very  great  difficulty. 


Crakworth,  L.C. )  ^_  ._ 

Nov.  3       i   WALLACE  ir.  THE 

Dec.  4     1  ^'^^^'^^^  general. 

Succession  Duty  —  Testator  donUeiUd 
abroad^ie  <fe  17  Vict.  c.  51. 

The  operation  of  the  Succession  Duties 
Acty  16  k;  17  Vict.  c.  51,  is  confined  to  suc- 
cessions to  which  persons  become  entitled  by 
the  laws  of  this  country.  ThereforCy  where 
a  testator^  domiciled  abroad^  died,  leaving 
pure  personalty  situate  in  England^ — Held, 
thai  no  succession  duty  was  payable  in  re- 
spect thereof. 

This  was  a  petition,  presented  by  the 
plaintiff,  praying  for  a  declaration  whether 
a  sum  of  72,483/.  Is.  Sd.  Bank  annuities, 
constituting  a  portion  of  the  residuary  per- 
sonal estate  of  Lord  Henry  Seymour,  de- 
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ceased,  or  any  other  property  of  the  testator 
in  the  United  Kingdom,  other  than  his 
leasehold  estates,  was  or  was  not  subject  to 
saccession  duty. 

The  testator,  Lord  Henry  Seymour,  was 
bom  in  France,  always  resided  there,  and 
died  there  on  the  16th  of  August,  1859, 
and  at  the  time  of  his  death  his  domicil 
was  FrencL 

The  testator  made  twenty-one  holograph 
testamentaiy  papers,  all  in  the  French  lan- 
guage; none  of  them  were  executed  accord- 
ing to  the  English  form,  or  valid  by  the 
law  of  Enghind,  and  only  eighteen  were 
valid  testamentaiy  documents  accordiug 
to  the  law  of  France.  By  these  docu- 
ments the  testator  bequeathed  sundry 
legacies  and  life  annuities  to  several  per- 
sons who  were  strangers  in  blood  to  Mm, 
and  constituted  the  hospitals  of  Paris  and 
London  his  residuary  legatees — see  Wal- 
laee  v.  the  Attorney  General  (1).  He  also 
appointed  the  plaintiff  and  Edgar  Disney 
lias  executors,  but  Disney  declined  to 
prove,  and  the  eighteen  valid  testamentary 
papers  hikving  been  recognized  and  pro- 
nounced valid  by  the  proper  French  Court, 
probate  thereof  was  granted  in  this  country 
to  the  plaintiff. 

The  testator  died  seised  of  some  real 
estate  in  England,  and  was  possessed  of 
very  considerable  real  and  personal  estate 
in  France  and  elsewhere,  out  of  Great 
Britain  and  Ireland,  and  was  also  possessed 
of  a  leasehold  house  in  Piccadilly,  and 
72,483t  1«.  M,  consols.  A  portion  of  this 
son),  sufficient  to  raise  24,000/L,  was  sold 
by  Mr.  Wallace  under  the  sanction  of  the 
Court,  and  the  proceeds  remitted  to  the 
French  executor  for  the  purposes  of  the 
will,  and  there  now  remained  standing  in 
the  name  of  the  executor  a  sum  of  46,475^ 
19«.  5<1  consols  to  be  applied  as  the  testa- 
tor had  directed  concerning  his  residuary 
personal  estate.  The  Commissioners  of 
Inland  Revenue  claimed  to  be  entitled  to 
succession  duty  on  so  much  of  the  residuary 
estate  as  was  situate  in  England.  The 
executor  admitted  the  liability  of  the  lease- 
hold estates,  but  disputed  the  liability  of 
the  Bank  annuities,  and  presented  the  pre- 
sent petition  submitting  the  question  to 
Ihe  Court 


The  Attorney  General  (Sir  BoundeU 
Palmer)  and  Mr,  MelviU^  for  the  Crown, 
referred  to  the  Succession  Duty  Act 
(16  &  17  Vict.  c.  51),  and  contended  that 
the  2nd  section  extended  to  all  property 
situate  in  this  country,  whether  the  owner 
were  domiciled  here  or  not 

In  re  Lovelaces  Settlementy  4  DeGex  &  J. 
340;  a  c.  28  Law  J.  Rep.  (n.s.) 
Chanc.  489. 
In  re  Wallop's  Trusts,  1  De  Gex,  J.  <k  S. 
656;    &  c.  33  Law  J.  Rep.  (n.s.) 
Chanc.  351. 
In  re  Capdevielle,  1  HurL  <fe  C.  985; 
s.  c.  33  Law  J.  Rep.  (n.s.)  Exch. 
306. 
The   Attorney  General  v.    Blvcher  de 
WaMstatty  3  HurL  <fe  C.  374;   s.  c. 
34  Law  J.  Rep.  (n.s.)  Exch.  29. 
In  re  Smith's  WUl,  12  W.  Rep.  933. 
The    Attorney     General    v.    Fitzjohn, 
2  HurL  &  N.  465 ;   s.  a  27  Law  J. 
Rep.  (N.a)  Exch.  79. 
16  ik  17    Via.  c,  51.  M.  1,  2,  10,  18, 
42,  44. 
Mr,  Ba^gaMay  and  Mr,  Schomberg,  for 
the  petitioner. — It  was  not  the  intention  of 
the  Succession  Duty  Act  to  make  personal 
property  liable  to  succession  duty  which  was 
not  liable  to  legacy  duty  under  the  Legacy 
Duty  Act.  The  only  objects  of  the  act  were, 
first,  to  make  duty  payable  in  respect  of  the 
succession  to  real  estate;   and,  secondly, 
to  make  successions  under  acts  inter  vivos 
liable  to  the  same  duty  as  testamentary 
dispositions.     In  Thomson  v.  the  Advocate 
General  (2)  it  was  held,  by  the  House  of 
Lords,  that  legacy  duty  was  only  payable 
where  the  testator  was  domiciled  here,  and 
the  same  limitation  must  be  put  upon  the 
words  of  the  Succession  Duty  Act 

Mr,  Southgate  and  Mr,  DaUon,  for  the 
French  executor. — In  aU  cases  of  personal 
property  not  savouring  of  the  realty,  the 
rule  laid  down  in  Thomson  v.  the  Advocate 
General  must  be  followed.  Where  the 
legislature  has  intended  to  make  foreigners 
liable  to  duty,  it  has  done  so  by  express 
enactment,  as  in  the  Income  Tax  Act, 
5  &  6  Vict  c  35. 

Mr,  Wichens,  for  the  Attorney  General, 
as  representing  the  English  hospitals,  pur- 
sued the  same  line  of  argument 


(1)  83  Law  J.  Bep.  (n.s.)  Chanc.  314. 


(2)  12  CL  k  F.  1. 
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Mr,  Viuocidy  for  the  next-ofnkin  of  the 
testator. 

Mr,  Wegtlake^  for  the  petitioner  in  i^ 
case  of  Jeves  y.  Shadwell,  in  which  the 
same  point  occurred  ndth  reference  to  pro- 
perty belonging  to  a  testator  domiciled  in 
Port  Natal,  and  which  was  argued  at  the 
same  time,  referred  to— 

Jefferys  v.  Boosey,  4  H.L.  Caa.  980. 

The  Attorney  General  replied. 

The  LoBD  Chancellor  (Dec  4). — The 
question  raised  in  this  case  is  one  of  great 
importance — ^whether  succession  duty  is 
payable  on  legacies  given  by  the  will  of 
a  person  domiciled  in  a  foreign  country  f 
The  duty  is  claimed  under  the  Succession 
Duty  Act  (16  &  17  Vict  c.  61).  The  2nd 
section  of  the  act  is  as  follows:  "Every 
past  or  future  disposition  of  property,  by 
reason  whereof  any  person  has  or  shall 
become  beneficially  entitled  to  any  property 
or  the  income  thereof  upon  the  death  of 
any  person  dying  after  the  time  appointed 
for  the  commencement  of  this  act^  either 
immediately  or  after  any  interval,  either 
certainly  or  contingently,  and  either  origin- 
ally or  by  way  of  substitutive  limitation, 
and  every  devolution  by  law  of  any  beno- 
ficial  interest  in  property,  or  the  income 
thereof,  upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commenco- 
ment  of  this  act,  to  any  other  person,  in 
possession  or  expectancy,  shall  be  deemed 
to  have  conferred  or  to  confer  on  the  person 
entitled  by  reason  of  any  such  disposition 
or  devolution  a  'succession*;  and  the  term 
'  successor'  shall  denote  the  person  so  enti- 
tled; and  the  term  'predecessor*  shall  do- 
note  the  settlor,  disponer,  testator,  obligor, 
ancestor,  or  other  person  from  whom  the 
interest  of  the  successor  is  or  shall  be 
derived.** — [His  Lordship  stated  the  facts 
of  the  case,  and  proceeded  as  follows:] — 
The  Commissioners  of  Inland  Revenue 
claim  to  be  entitled  to  succession  duty 
on  all  the  testator's  personal  estate 
which  was  situate  in  England  at  the  time 
of  his  death.  The  executor  does  not 
dispute  this  claim  so  far  as  relates  to  the 
leasehold  estates,  but  as  to  the  rest  of  the 
personal  estate  he  has  submitted  the  ques- 
tion of  his  liability  to  the  Court 

The  case  was  argued  very  fuUy  in  the 
last  term,  and  I  am  now  prepared  to  state 


my  opinion  upon  it  That  no  claim  could 
be  sustained  for  legacy  duty  was  not  dis- 
puted. The  law  on  that  subject  was  finally 
settled  by  the  House  of  Lords  in  Thomiom 
V.  the  Advocate  General,  The  question 
there  arose  on  the  will  of  a  person  domi- 
ciled in  Demerara  disposing  of  personal 
property  locally  situate  in  Scotland.  Pro- 
bate hid  been  taken  out  in  Scotland  for 
the  purpose  of  realizing  the  assets  there, 
and  paying  the  legacies  to  the  legatees.  It 
was  held  that  no  legacy  duty  was  payable^ 
the  testator  not  having  been  domiciled  in 
the  United  Kingdom;  tiie  question  in  every 
case  being,  not  where  the  property  is 
situate,  but  what  was  the  domioil  of  the 
testator.  And  therefore,  in  a  case  in  the 
Exchequer,  decided  after  that  of  Thomson 
V.  the  Advocate  General — I  allude  to  The 
Attorney  (General  v.  Napier  (3), — ^it  was 
held  that  where  a  testator  died  domiciled 
in  this  country,  legacy  duty  was  payable 
on  his  personal  estate,  though  not  situate 
in  this  country.  This  was  the  converse  of 
the  case  of  Thomson  v.  the  Advocate  General^  ^ 
and  was  a  necessary  consequence  of  the 
principles  on  which  that  decision  rested. 
It  is  clear,  therefore,  that  no  legacy  duty 
can  be  claimed  in  this  case.  But  it  was 
argued  that  the  grounds  on  which  the  deci- 
sions as  to  legacy  duty  rested  are  inappli- 
cable to  claims  under  the  Succession  Duty 
Act  The  legacy  duty  is  imposed  on  every 
legacy  given  by  any  will  or  testamentary 
instrument  of  any  person.  These  words, 
it  was  truly  said,  must  of  necessity  receive 
some  limitation  in  their  application,  for 
that  they  could  not  in  reason  extend  to 
every  person,  whether  subjects  of  this 
country  or  foreigners,  and  wheresoever 
domiciled;  and  the  tnte  limitation  has  been 
held  to  be  a  limitation  confining  the  words 
which  impose  the  duty  to  legacies  given 
by  the  wills  of  persons  domiciled  in  the 
United  Kingdom,  to  whom  alone  the  enact- 
ments imposing  the  duties  could  have  been 
intended  to  apply. 

These  restrictions  do  not,  it  was  argued, 
necessarily  or  naturally  apply  to  the  duties 
imposed  by  the  Succession  Duty  Act, 
where  no  particular  instrument,  like  a  will, 
is  referred  to,  but  the  liability  of  the  person 


(8)  6  Exch.  Rep.  217;  s.  c.  20  Law  J.  Rep. 
(N.8.)  Bxoh.  173. 
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charged  is  created,  so  to  say,  at  a  later 
stage,  that  is  to  say,  not  with  reference  to 
the  instrument  under  which  he  derives 
title,  but  from  the  fact  that,  on  the  death 
of  another,  he  becomes  entitled  in  posses- 
sioD,  however  that  title  may  have  arisen. 
I  have  given  fall  attention  to  this  argu- 
meot,  but  it  has  failed  to  satisfy  me.  I 
thiok  that  there  is  necessarily  an  implied 
limitation  as  to  the  persons  liable  to  duty 
tinder  the  latter,  as  well  as  under  the 
former,  act  By  the  2nd  section  of  the  act 
every  disposition  of  property,  by  reason 
whereof  any  person  shall,  on  the  death  of 
another,  become  entitled  to  any  property, 
shall  be  deemed  to  confer  on  the  person  so 
becoming  entitled  a  succession,  and  on  that 
succession  the  duty  is  imposed  by  section 
10.  The  question,  therefore,  is,  whether, 
vhen  a  person  domiciled  abroad  wakes  a 
will  giving  personal  property  in  this  coun* 
try  by  way  of  legacy,  the  legatee  is  a  person 
becoming  entitled  to  that  property  within 
the  true  intent  and  meaning  of  the  2nd 
section.  I  think  not.  I  think  that,  in  order 
to  be  brought  within  that  section,  he  must 
be  a  person  who  becomes  entitled  by  virtue 
of  the  laws  of  this  country;  any  wider 
construction  would  give  rise  to  difficulties 
hardly  to  be  surmounted.  In  collecting 
the  duties,  the  officers  of  the  revenue  will 
in  general  find  no  difficulty,  supposing 
the  duties  to  be  imposed  only  on  persons 
entitled  under  our  own  laws.  The  officers 
know,  or  must  be  supposed  to  know,  what 
these  laws  are  with  respect  to  the  persons 
liable  by  our  laws  to  the  duties  to  be  levied 
Bat  who  the  parties  entitled  under  a  foreign 
will  are,  is  a  question  which  no  knowledge 
of  our  laws  will  enable  them  to  solve.  It 
can  only  be  ascertained  by  evidence  in 
every  case,  shewing  what  the  foreign  law 
is,  and  who  is  entitled  under  it.  In  some 
cases  this  may  admit  of  little  or  no  doubt, 
but  in  others  it  may  be  a  matter  of  great 
difficulty,  and  in  no  case  can  the  officers 
safely  act  until  the  rights  of  parties  have 
been  ascertained  litigiously.  But  even  when 
it  is  ascertained  who  the  parties  entitled 
are,  it  by  no  means  follows  that  the  amount 
of  duty  payable  would  be  known.  I  vriU 
put  this  case — Suppose  a  French  father, 
dying  and  leaving  an  illegitimate  child, 
having  recognized  him,  in  the  mode  pre- 
scribed by  the  French  Code,  so  as  to  give 


him  the  status  of  a  legitimate  child.  To 
what  duty  is  that  child  to  be  liable  ?  It  is 
hardly  reasonable  to  say  that  he  is  to  be 
ascertained  by  the  French  law  as  being, 
entitled  to  some,  and  in  certain  cases  to  all, 
the  rights  of  a  legitimate  child,  and  yet 
that  we  are  to  treat  him  for  purposes  of 
duty  as  a  mere  stranger.  But  the  difficulties 
do  not  end  here.  Suppose  that  there  are 
assets  to  the  amount  of  10,000^  in  France, 
and  to  the  same  amount  in  England,  and 
that  there  are  debts  in  France  to  the  amount 
of  10,000^.  The  whole  of  the  French 
assets  will  be  exhausted  in  payment  of 
debts,  so  that  the  quantum  of  assets  in  this 
country  would  afiTord  no  sure  criterion  of 
the  amount  of  duty  payable,  even  if  it  were 
payable  at  all,  for  in  such  a  case  justice 
would  require  that  the  debts  should  be 
marshalled  so  as  to  attribute  a  fsdr  propor- 
tion to  the  assets  of  each  country.  No  correct 
conclusion  could  be  arrived  at  as  to  the 
ultimate  surplus  .^on  which  duty  would  be 
payable,  till  an  account  had  been  taken  of 
the  French  assets  and  of  the  debts  which 
had  been  paid  out  of  them,  an  account  at 
which  we  should  have  no  certain  means  of 
arriving.  But  suppose,  on  the  contrary, 
that  there  were  no  debts  in  France,  but  debts 
in  this  country  exhausting  the  funds  here. 
The  executor  here  paying,  as  he  must  pay, 
all  his  assets  in  discharge  of  debts,  could 
not  possibly  enforce  any  claim  against  the 
French  assets  for  duty  on  the  surplus  there, 
which  his  payments  in  England  had  left 
free  to  the  legatees.  These  are  all  difficulties 
on  the  surface,  and  probably  many  more 
may  be  discovered  by  further  investigation. 
The  consideration  of  them  has  satisfied  mo 
that  the  only  safe  way  of  solving  this 
question  is  that  adopted  with  respect  ta 
legacy  duty,  namely,  to  consider  the  duty 
as  imposed  only  on  those  who  claim  title 
by  virtue  of  our  laws.  I  must  add,  that  the 
silence  of  the  act  on  this  point  seems  to 
me  strongly  to  shew  that  the  intention  of 
the  legislature  was  such  as  I  have  stated. 
The  statute  was  passed  only  about  eight 
years  after  the  decision  of  the  House  of 
Lords  in  Thomson  v,  the  Advocate  General^ 
and  when  the  non-liability  to  legacy  duty 
of  legatees  under  the  wills  of  persons  not 
domiciled  in  this  country  had  been  fully 
established,  after  having  for  a  long  time 
previously  given  rise  to  much  discussion. 
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I  can  liardly  think  that  the  legislature 
intended,  by  a  side -wind  as  it  were, 
and  without  any  preamble  indicating  its 
intention,  to  do  what,  without  exciting 
attention,  would  practically  operate  as  a 
reversal  of  that  which,  after  frequent  dis- 
cussions in  the  different  Courts,  had  prac- 
tically established  the  rights  of  persons 
claiming  as  legatees  under  foreign  wUls. 
No  one  reading  the  Succession  Duty  Act 
could  suppose  that,  though  it  had  no  effect 
on  the  wills  of  testators  domiciled  in  this 
country,  it  yet  would,  by  changing  the 
name  of  legacy  into  that  of  sttccessiorij 
totally  alter  the  rights  of  persons  claiming 
title  to  personal  property  in  this  country 
under  the  wills  of  persons  domiciled  abroad. 
Parliament  has,  no  doubt,  the  power  of  tax- 
ing the  succession  of  foreigners  to  their 
personal  property  in  this  country.  But  I 
can  hardly  tlunk  we  ought  to  presume  such 
an  intention,  unless  it  is  clearly  stated. 
The  ground  on  which  my  opinion  rests  is 
that,  to  the  generality  of  the  words  in  the 
2nd  section,  under  which  a  duty  is  imposed 
upon  every  person  who  becomes  entitled 
to  property  on  the  death  of  another,  some 
limitation  must  be  implied;  and  that  limit- 
ation can  only  be  a  limitation  confining 
the  operation  of  the  words  to  persons  who 
become  entitled  by  virtue  of  the  laws  of 
this  country.  A  similar  decision  must  be 
given  in  Jeves  y.  Skadwell, 

I  will  only  add,  that  this  dedsion  does 
not  conflict  with  either  of  the  cases  decided 
by  the  Lords  Justices.  I  mean  In  re  Love- 
lace and  Wallop'9  Trusts,  They  were  both 
cases  of  testamentary  appointments,  not  of 
wills,  and  such  an  instrument  must  neces- 
sarily be  construed  by  our  own  law,  not  by 
that  of  the  domicil  of  the  person  executing 
the  power.  The  costs  of  all  parties  to  the 
suits,  except  the  Attorney  (General,  must 
be  paid  out  of  the  funds,  as  they  are  costs 
incurred  in  the  course  of  administration. 
The  Attorney  Oeneral  will  have  no 
costa 
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Release  in  Equity  —  Debt  —  VcUttable 
Cansideraiion,  Adequacy  of, 

A,  being  indebted  to  B,  entered  into  an 
agreement  not  under  seal,  for  the  repay* 
inent  of  the  money,  B.  to  hold  a  policy  on 
A,*s  life  as  security.  B,  died,  and  her  execu- 
tors reckoned  the  debt  among  her  assets,  and 
paid  probate  and  legacy  duty  upon  it.  Com- 
munications took  place  between  the  debtor 
and  the  executors  on  the  one  hand,  and  the 
executors  and  the  residuary  legatees  on  the 
other  hand,  as  to  not  enforcing  the  debt  upon 
payment  by  the  d^tor  of  the  probate  and 
legacy  duty  thereon.  The  debtor  did  in  fact 
pay  such  duties,  and  the  executors  withdrew 
their  claim  on  the  policy,  but  neither  was 
the  agreement  surrendered  to  A,  nor  can- 
celled, nor  was  any  release  of  his  debt  exe- 
cuted. On  appeal, — Held,  by  Lord  Justice 
Turner,  that  the  communications  amounted 
to  an  agreement  to  release  the  debt,  and  that 
the  payment  of  the  duties  was  sufficient  con- 
sideration; liord  Justice  Knight  Bruce  not 
dissenting,  but  doubting  whether,  looking  at 
the  difference  between  the  amount  of  the 
debt  and  the  duties,  there  ukxs  a  suffMent 
valuable  consideration. 

This  was  an  appeal  from  an  order  made, 
on  the  15th  of  July,  1865,  by  Vice  Chan- 
cellor Sir  John  Stuart,  dismissing,  with 
costs,  a  summons  to  vary  the  chief  clerk's 
certificate  in  the  administration  suit  of 
Taylor  v.  Manners,  by  inserting  the  names 
of  the  executors  of  the  late  Mrs.  Harriet 
Thackrah  as  creditors  and  incumbrancers. 

The  foundation  of  the  claim  was  an 
agreement  of  the  24th  of  October,  1855, 
respecting  the  repayment,  by  the  testator, 
Mr.  Arthur  Manners,  a  brewer,  to  his 
mother-in-law,  Mrs.  Thackrah,  of  money 
at  the  time  owing  by  him  to  her,  whether 
in  her  own  right,  or  as  the  executrix  of  her 
late  husband,  Mr.  George  Thackrah.  The 
debt  had  originally  been  larger ;  but  part 
had  been  previously  remitted  by  Mrs.  Thack- 
rah. The  agreement,  which  was  executed 
by  Mrs.  Thackrah  and  the  testator  in  Mid> 
dlesex,  but  never  registered,  was  in  the 
following  terms : 

*'  Memorandum.  —  That    it    is   agreed 
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between  us^  the  undersigned  A.  Manners 
and  H.  Tbauikrah,  as  follows :  The  sum  of 
3,400/.,  part  of  the  debt  due  from  Mr. 
Manners  to  Mrs.  Thackrah,  shall  bear 
interest,  at  the  rate  of  3/.  lOs,  per  cent,  per 
annum,  to  be  payable  half-yearly;  and 
such  principal  sum  of  3,400^  shall  be  pay- 
able only  on  the  first  of  the  following  events 
bappening;  namely,  first,  on  the  decease 
of  Mr.  Manners ;  secondly,  on  his  present 
interest  in  the  brewery,  now  carried  on  by 
biffl  in  partnership  with  Mr.  WeUs,  being 
sold  or  disposed  of  by  Mr.  Manners,  or  the 
same  ceasing  to  be  carried  on  by  him; 
tbirdly,  in  case  of  the  decease  of  Mrs. 
Thackrah,  then,  after  seven  years  from  her 
decease,  such  principal  sum  of  3,400/.  shall 
be  payable  by  yearly  instalments  of  500/. 
each.  The  above  agreement  for  deferring 
the  payment  of  the  principal  of  such 
3,400/.  is  only  to  be  in  force,  provided  Mr. 
Manners  shall,  whenever  required  by  Mrs. 
Thackrah,  or  her  executors  or  administra- 
ton,  give  to  her  or  them  a  new  acknow- 
ledgDQ^it  for  such  part  thereof  as  may  be 
unpaid,  and  at  the  like  rate  of  interest 
The  sum  of  3,756/.,  which  is  agreed  to  be 
the  remainder  of  the  debt  due  from  Mr. 
Manners  to  Mrs.  Thackrah,  shall  be  sub- 
ject to  the  like  terms  and  conditions  in  all 
respects,  subject  as  after  mentioned;  but 
the  first  instalment  on  the  principal  of  such 
3,756iL  on  the  third  event  above  mentioned 
shall  not  be  payable  till  after  the  last  instal- 
ment of  the  said  sum  of  3,400/. ;  such  sum 
of  3,756/.  and  the  interest  thereon  shall  be  a 
chaige  on  Mr.  Manners's  share  and  interest 
aforesaid  in  the  said  brewery  business,  and 
be  payable  only  out  of  the  profits  or  produce 
thereof  and  Mr.  Manners  shall  not  be  fur- 
Uier  liable  in  respect  of  such  3,756/.,  or 
the  interest  thereof  A  certain  policy  of 
assurance,  No.  6,627,  dated  the  17th  of 
May,  1850,  granted  by  the  Union  Life 
Assurance  Company  for  4,000/L,  payable  on 
the  decease  of  Mr.  Manners,  and  now  depo- 
sited by  him  with  Mis.  Thackrah,  shall  be 
held  by  her,  for  securing  out  of  the  money 
to  be  receivable  thereon  the  payment  of  the 
said  debt  and  interest  as  aforesaid  Dated 
this  24th  day  of  October,  1855." 

Mrs.  Thackrah's  solicitors,  of  whom 
Mr.  Buigoyne  was  one,  gave  notice  in 
writing,  dated  the  24th  of  December,  1855, 
to  the  Union  Life  Assurance  Company  of 


her  claim  on  the  policy  under  the  agree- 
ment The  policy  itself,  which  had  been 
deposited  with  Mrs.  Thackrah  or  her  soli- 
citors, was,  in  March,  1856,  lent  to  the 
testator,  that  he  might  obtain  a  bonus  upon 
it ;  and  it  appeared  that  it  was  never 
returned  by  the  testator. 

No  interest  was  ever  paid  by  the  testator 
under  the  agreement. 

Mrs.  Thackrah  died  on  the  10th  of 
November,  1862.  She  bequeathed,  by  her 
will,  dated  the  4th  of  October,  1855,  the 
residue  of  her  property  among  her  five 
surviving  daughters.  Mention  was  made 
in  the  ^nll  of  the  debt  due  from  the  testator, 
as  being  part  of  her  estate;  but  there  was 
a  direction  in  it  that  her  executors,  viz., 
her  solicitor,  Mr.  Burgoyne  and  Mr. 
Rimington,  ^ould  not  be  liable  in  any 
way  for  not  taking  proceedings  for  recover- 
ing the  money  owing  by  the  testator  to  her 
estate,  except  only  such  proceedings  as  they 
might  be  required  to  take  by  writing  under 
the  hand  of  the  parties  beneficially  in- 
terested therein  under  her  wilL 

On  a  discussion  between  the  executors 
of  Mrs.  Thackrah  and  the  testator  as  to 
the  value  of  Mr&  Thackrah's  estate,  the 
testator  stated  his  inability  to  pay  the 
whole  of  his  debt  to  Mrs.  Thackrah,  and, 
consequently,  it  was  agreed  between  them 
to  estimate  it,  for  the  purposes  of  probate, 
at  5,000/.,  which  raised  the  estate  from 
under  18,000/.  to  under  ^5,000/. 

Mr.  Burgoyne  wrote  on  the  28th  of 
November,  1862,  to  Miss  Elizabeth  Thack- 
rah, one  of  the  five  residuary  legatees, 
to  inform  her  that  the  will  was  in  his 
possession,  and  that  he  and  Mr.  Rimington 
were  the  executors,  and  referred  to  the 
agreement  of  the  24th  of  October,  1855; 
and  in  reply  he  received  the  following 
letter,  which  had  been  shewn  to  the  tes- 
tator by  Miss  Elizabeth  Thackrah,  dated 
the  3rd  of  January,  1863,  and  signed  by 
the  five  residuary  legatees,  all  of  whom 
were  femes  sole : 

"In  one  of  your  letters  you  mention 
a  deed  executed  between  our  mother  and 
Mr.  Manners.  As  we  have  all  agreed  that 
we  do  not  wish  it  acted  on,  will  you  kindly 
return  us  the  deed,  that  we  may  give 
it  back  to  Mr.  Manners.  As  it  only  con- 
cerns ourselves,  there  can  be  no  objection 
to  this.   If  there  is  any  reference  to  the 
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matter  in  our  mother's  will,  we  will  our- 
selves write  to  Mr.  Kimington  to  state  our 
decision." 

The  testator  was  anxious  for  the  with- 
drawal of  the  claim  on  the  policy  upon  his 
life.  The  executors  refused  to  release  the 
policy  without  a  formal  authority  from  the 
residuary  legatees;  and  Mr.  Burgoyne,  on 
the  7th  of  March,  1863,  wrote  to  Miss  E. 
Thackrah  a  letter,  stating  that  the  execu- 
tors could  not  deliver  up  the  instrument 
of  security  until  they  had  settled  the  legacy 
duty  on  the  value  of  the  debt  and  its  secu- 
rity, and  also  stating  that  the  executors 
and  Mr.  Manners  had  fixed  such  value  at 
6,000/.  In  such  letter  was  inclosed  the 
following  formal  authority  from  the  resi- 
duary legatees  to  the  executors : 

"We,  the  undersigned,  being  the 
daughters  and  residuary  legatees  named 
in  the  last  will  of  our  said  late  dear 
mother,  hereby  authorize  and  request  you 
to  release  and  discharge  Arthur  Manners, 
Esq.,  from  all  debts  and  securities  what- 
soever due  from  or  given  by  him  to  her." 

This  paper  was  signed  by  the  residuary 
legatees,  and  returned  by  them  to  the 
executors.  But,  as  the  effect  of  reckoning 
the  testator's  debt  to  the  estate  at  5,000/. 
had  been  to  increase  the  probate  duty  by 
70/.,  and  the  legacy  duty  by  50/.,  Miss  E. 
Thackrah,  at  the  time  of  returning  this 
authority,  signed,  to  the  executors,  wrote 
to  Mr.  Burgo3me  a  letter,  dated  the  9th  of 
March,  as  follows  : 

"We  have  sent  you  the  paper,  signed. 
We  think,  as  Mr.  Manners  virtually  suc- 
ceeds to  the  money,  he  should  pay  his 
proportion  of  the  probate  duty." 

Mr.  Burgoyne,  in  pursuance  of  such 
letter,  on  the  11th  of  March,  18G3,  wrote 
a  letter  to  Mr.  Manners's  solicitors  con- 
taining a  copy  of  the  passage  in  Miss 
Thackrah's  letter,  and  requiring  payment 
of  the  duty,  and  referring  to  the  arrange- 
ment for  valuing  the  whole  debt  at  5,000/. 
for  the  purpose  of  estimating  the  duly. 

The  testator  agreed  to  pay  the  additional 
probate  and  legacy  duty;  and  on  the  31st 
of  March  he  did  pay  such  additional 
duty  to  the  executors,  with  the  solicitors' 
charges,  amounting  to  2  guineas;  and  the 
executors  thereupon  gave  a  receipt  for  120/., 
*' being  Mr.  Manners's  proportion  of  probate 
and  legacy  duty  herein,"  and  they  also 


handed  over  a  written  notice  to  the  Union 
Life  Assurance  Company,  dated  the  8th  of 
March,  that  all  claims  on  the  policy  in  that 
office  had  been  satisfied,  and  that  it  had 
been  delivered  up  by  them  to  the  testator, 
and  they  thereby  authorised  and  empowered 
the  company  to  enter  satisfaction  in  their 
books  of  the  claims  having  been  satisfied. 

The  policy,  which  had  never  been  in  the 
hands  of  the  executors,  was  subsequently 
deposited  by  the  testator  with  the  plainti£& 
in  the  suit  as  security  for  a  debt  owing 
from  him  to  them. 

The  agreement  of  the  24th  of  October, 
1855,  was  never  given  up  to  the  testator; 
nor  was  any  release  of  the  testator's  debt 
to  Mrs.  Thackrah's  estate  ever  executed  by 
her  executors. 

The  testator  died  on  the  18th  of  May, 
1863,  having,  by  his  will,  dated  the  15th 
of  May,  1863,  appointed  the  defendant  in 
the  Puit,  John  Manners,  his  executor,  who 
duly  proved  the  will  on  the  10th  of  June, 
1863.  The  plaintiffs,  who  were  two  of  the 
testator's  creditors,  filed  a  bill  on  the  16th 
of  June,  1863,  on  behalf  of  themselves  and 
the  other  unpaid  creditors,  for  the  adminis- 
tration of  the  testator's  estate.  A  decree 
was  made  on  the  20th  of  June,  1863,  for 
the  administration  of  the  estate;  and  Mrs. 
Thackrah's  executors  entered  a  claim  under 
it  to  be  included  as  creditors  on  the  tes- 
tator's general  estate  for  3,400/.,  and  to  be 
certified  as  entitled  to  a  charge  and  lien 
on  the  testator^s  interest  in  the  brewery 
carried  on  by  him  for  3,756/.,  with  interest 
and  costs  of  proof,  and  to  be  included  as 
incumbrancers  in  respect  thereof,  and  to 
have  the  priority  of  their  incumbrance  cer- 
tified. They  alleged  that  the  effect  of  the 
transactions  between  the  period  of  Mrs. 
Thackrah's  and  of  the  testator's  death  had 
been  to  release  the  policy  only,  and  not 
the  debt. 

The  chief  clerk  certified  against  the  claims 
on  the  12th  of  May,  1865,  on  the  ground  that 
the  executors  of  Mrs.  Thackrah  had  placed 
the  debt  and  securities  in  the  power  of  the 
residuary  legatees,  as  representing  so  much 
residue,  from  which  time  Mr.  Burgoyne 
held  the  securities  only  as  the  residuary 
legatees'  agent ;  that  the  residuaiy  legatees, 
having  thus  become  owners  of  the  debt, 
authorized  the  release  of  the  debt  and  the 
aurrender  of  all  securities  for  it  on  the 
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payment  by  the  testator  of  his  proportion  of 
the  duty ;  and  that,  the  daty  having  been 
paid  by  ihe  testator,  Mr.  Buigoyne,  as  the 
residuary  legatees'  agent,  ought  to  have 
delivered  up  the  agreement  of  the  24th  of 
October,  1855,  and  that  he  held  it  thence- 
forward simply  as  for  the  testator. 

The  executors  of  Mrs.  Thackrah  took 
oat  a  sommons  to  vary  the  chief  clerk's 
certificate ;  but  the  Vice  Chancellor  dis- 
missed it  on  the  15th  of  July,  1865,  with 
oo6t&  The  executors  appealed  against  his 
Honour's  decision.  The  residuary  legatees 
had  not  been  represented  before,  the  Vice 
Chancellor ;  but  they  were  represented  on 
the  appeal  Evidence  had  been  adduced 
on  hoth  sides  to  prove  the  intention  of  the 
parties  to  the  transactions  in  question. 
Miss  Elizabeth  Thackrah,  in  particular, 
stated  that  by  the  term  ''deed,"  in  the 
letter  of  the  3rd  of  January,  1863,  simply 
the  policy  was  meant,  and  that  thereby  the 
residoary  legatees  gave  up  all  claim  to  the 
policy  and  the  4,0002L  secured  by  it,  but 
that  they  claimed  the  whole  debt  owing 
from  the  testator  to  Mrs.  Thackrah's  estate, 
after  deducting  the  4,000^. 

Mr.  Bacon  and  Mr,  B.  Hardyy  for  Mrs. 
Thackrah's  executors  and  residuary  legar 
tees. — ^Nothing  had  been  proved  beyond  a 
communication  from  the  residuary  legatees 
to  the  executors;  nor  had  the  executors 
done  anything  to  bind  themselves.  In  the 
absence  of  a  valid  release  at  law  of  a  debt, 
or  circumstances  raising  an  equity  against 
the  creditor,  no  release  in  equity  could  be 
presumed — 

Crou  V.  Spriggy  6  Hare,  552 ;  s.  c.  2 
Hall  4fe  Tw.  233;  2  Mac  k  G.  113; 
19  Law  J.  Rep.  (n.s.)  Chanc.  528. 

Peace  v.  Mains,  11  Hare,  151. 

Mooper  v.  Goodtnn,  1  Swanst  485. 

Beeves  v.  Brymer,  6  Ves.  516. 

Tu/nell  V.  GanstabU,  8  Sim.  69. 
Mr,  MalvM  and  Mr.  SwansUm,  for  the 
plaintiffi;  and 

Mr.  Osborne  and  Mr.  Haynes,  for  the 
personal  representatives  of  the  testator  in 
the  suit — Here  there  had  not  been  a  mere 
expression  of  an  intention  to  perform  an 
act  of  bounty;  but  the  act  itself  had  been 
performed  by  the  delivery  of  the  policy. 
It  was  immaterial  whether  the  residuary 
legatees'  bounty  had  been  conununicated 
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directly  by  the  residuary  legatees  to  Mr. 
Manners  or  not.  The  residuary  legatees, 
at  all  events,  believed  they  had  done  all 
that  was  necessary  to  release  him.  Acci- 
dentally the  agreement  had  been  retained; 
but  the  executors  could  not  take  advantage 
of  what  was  really  due  to  their  own  negli- 
gence in  carrying  out  the  instructions  of 
Uie  residuary  legatees.  There  had  been  an 
attempt  to  prove,  by  the  evidence  of  the 
writer  of  the  letter  of  the  3rd  of  January, 
1863,  that,  by  the  word  "deed"  in  that 
letter  (which  clearly  referred  to  the  whole 
arrangement,  for  no  deed  had  ever  been 
executed),  only  the  policy  was  meant.  But 
even  if  such  evidence  were  admissible  to 
explain  a  writing,  at  any  rate  no  evidence 
had  been  offered  to  shew  that  Mr.  Manners 
on  his  part  understood  the  expression  in 
this  restricted  sense.  If  either  the  releasors 
or  the  releasee  had  understood  the  policy 
alone  to  be  the  subject  of  the  release,  it 
would  be  hard  to  comprehend  the  requisi- 
tion by  the  former  to  pay,  and  the  releasee's 
actual  payment  of,  the  probate  and  legacy 
duty  on  the  whole  of  tiie*  estimated  debt, 
a  payment  which  was  indeed  a  valuable 
consideration  for  the  release.  This  was  a 
family  arrangement,  and  the  Court  would 
struggle  to  uphold  it. 
They  referred  to— 

Bichards  v.  Syms,  2  Eq.  Ca.  Abr.  617. 

Maiory.  Major,  1  Drew.  165. 

Flower  v.  Martin,  2  MyL  &  Cr.  459. 

Wekett  V.  Baby,  2  Bro.  P.C.  386. 

Norton  v.  Wood,  1  Russ.  &  M.  178. 

Kekewieh  v.  Manning,  1  De  Oex,  M.  & 
G.  176,  186;  s.c.  21  Law  J.  Rep. 
(n.s.)  Chanc.  577. 

Cheale  v.  Kenward,  3  De  Gex  k  J.  27; 
s.  a  27  Law  J.  Rep.  (n.s.)  Chanc  784. 
Mr.  Baeon,  in  reply. 

LoBD  Justice  Turner  (Nov.  25, 1865), 
after  stating  the  facts,  continued  as  fol- 
lows. —  It  is  under  these  circumstances 
that  the  Vice  Chancellor  has  held  that  the 
executors  of  Mrs.  Thackrah  are  not  entitled 
to  prove  their  debts  against  the  estate  of 
the  testator,  and  I  agree  in  his  Honour^s 
opinion.  The  only  questions  which  it  is, 
in  my  judgment,  necessary  for  us  to  con- 
sider in  this  case  are :  first,  what  was  the 
nature  of  the  transaction  between  these 
parties— was  it  a  transaction  of  gift  pure 
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and  simple,  or  of  agreement  for  valuable 
consideration?  And,  secondly,  assuming  it 
to  have  been  a  transaction  of  agreement 
for  valuable  consideration,  what  was  the 
subject  of  the  agreement?  It  wiU  be  con- 
venient first  to  deal  with  the  second  of 
these  questions.  It  was  strongly  utged  on 
the  part  of  the  appellants  that  tiie  transac- 
tion between  these  parties  had  reference 
to  the  policy  only;  that  what  the  parties 
had  in  contemplation  was,  the  relinquish- 
ment of  the  policy  as  a  security  for  the 
debt,  and  not  the  relinquishment  of  the 
debt  itself,  or  of  any  part  of  it;  but  I  am 
not  of  that  opinion.  Some  parts  of  the  com- 
munications between  these  parties  taken 
by  themselves  would,  no  doubt,  tend  to 
the  conclusion  that  the  policy  only  was  the 
subject  of  consideration  between  them;  but 
looking  not  to  detached  parts  of  the  com- 
munications but  to  the  whole  of  them,  I 
am  satisfied  that  they  had  reference  to  the 
debt  no  less  than  to  the  policy.  The  letters 
of  Miss  Thackrah  to  Mr.  Burgoyne,  of  the 
9th  of  March,  and  of  Mr.  Burgoyne  to 
the  solicitors  of  the  testator  of  the  11th  of 
March,  1863,  seem  to  me  to  put  this  point 
beyond  all  doubt  The  expression  used  in 
these  letters  is,  '*  As  he  (that  is,  Mr.  Man- 
ners) virtually  succeeds  to  the  money"; 
and  it  is  clear  that  the  money  here  referred 
to  was  not  the  money  payable  upon  the 
policy,  but  was  the  whole  debt,  for  the 
letters  themselves  had  reference  to  the  pay- 
ment of  the  probate  and  legacy  duty — ^not 
on  the  value  of  the  policy  only,  but  on  the 
5,000^.,  at  which  the  whole  debt  had  been 
estimated.  It  has  not,  of  course,  escaped 
my  attention  that  one  of  these  ladies,  in 
an  affidavit  filed  by  her  in  support  of  the 
appellants'  claim,  has  stated  that  in  the 
letter  of  the  3rd  of  January,  1863,  she  and 
her  sisters,  in  referring  to  the  deed  between 
their  mother  and  the  testator,  meant  to  refer 
to  the  policy  for  4,000^. ;  but  I  think  it 
very  doubtful  whether  any  evidence  can  be 
received  to  explain  the  terms  used  in  this 
letter,  whether  the  expression,  "  the  deed," 
used  in  the  letter  does  not  so  pointedly  refer 
to  the  agreement  of  the  24th  of  October, 
1855,  as  to  preclude  the  admissibility  of 
any  such  evidence.  Assuming,  however, 
this  evidence  to  be  admissible,  I  think  that 
no  weight  can  be  given  to  it  The  policy 
cannot,  I  think,  have  been  intended  to  be 


referred  to  as  ''a  deed"  between  Mra 
Thackrah  and  the  testator,  nor  can  it  have 
been  this  document  which  these  ladies 
desired  should  "not  be  acted  on,"  which 
is  another  of  the  expressions  contained  in 
this  letter.  On  th£s  second  point,  there- 
fore, my  opinion  is  that  the  transaction 
between  these  parties  had  reference  to  the 
whole  debt,  and  not — as  contended  for  by 
the  appellants — to  the  policy  only.  I  pro- 
ceed, then,  to  consider  the  first  question, 
whether  the  transaction  between  these 
parties  was  one  of  pure  and  simple  gift,  or 
of  agreement  for  valuable  consideration  t 
That  the  transaction  in  its  inception  was 
merely  one  of  pure  and  simple  gift  does 
not,  I  think,  admit  of  any  doubt  It  was 
plainly  so  in  January,  1863.  Upon  the 
case  as  it  then  stood,  there  was  no  more 
than  an.  intention  to  give — an  intention 
communicated,  indeed,  to  the  testator,  but 
in  no  way  carried  into  effect  At  law  there 
was  certainly  no  perfect  gift,  and  a  Court  of 
equity  as  certainly  will  not  enforce  a  mere 
intention  to  give.  If,  therefore,  the  case 
had  rested  here,  I  feel  no  doubt  that  the 
appellants  would  have  been  entitled  to  our 
judgment  in  their  f&vour ;  but  the  trans- 
action, as  it  seems  to  me,  changed  its  cha- 
racter in  March,  1863.  I  think  that^hat 
then  passed  amounted  to  a  proposal  by 
the  executors  of  Mrs.  Thackrah,  under  the 
direction  of  the  five  daughters,  to  the 
testator,  that  he  should  be  considered  as 
succeeding  to  the  money  (meaning,  as  I 
have  already  shewn,  the  whole  debt),  upon 
the  terms  of  his  paying  the  probate  and 
legacy  duty  upon  the  5,000/.,  at  which  the 
debt  was  valued,  and  to  an  acceptance  by 
the  testator  of  that  proposal  followed  by 
payments  made  by  him  upon  the  faith  of 
it  The  letters  of  the  7th,  9th,  and  11th  of 
March,  1863,  and  the  receipt  given  by 
Messrs.  Burgoyne  to  the  solicitors  of  the 
testator,  confirm  this  view.  Here,  there- 
fore, we  find  the  testator  paying  the  pro- 
bate and  legacy  duties  at  the  instance  of 
the  executors  and  daughters  of  Mrs.  Thack- 
rah, on  the  faith  of  his  being  entitled 
to  the  debt,  and  I  can  see  no  distinction 
between  his  paying  this  consideration,  and 
his  giving  any  other  consideration  for  the 
same  purpose.  It  Vas  a  bargain  between 
the  parties,  and  it  is  clear  from  the  evi- 
dence that  what  was  done  was  fully  under- 
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stood  and  intended  upon  both  sides.  The 
exeentors  and  daughters  of  Mrs.  Thackrah 
haye,  therefore,  no  equity  to  be  relieved 
from  it,  and  I  think  that,  having  entered 
into  this  arrangement,  and  received  the 
consideration  for  it,  tjiey  cannot  now  be 
entitled  to  claim  the  debt  from  the  testator^s 
estate.  It  was  attempted  on  their  part  to 
meet  this  view  of  the  case  by  alleging  that 
wliat  took  place  at  the  time  we  are  now 
considmng  had  reference  only  to  the  with- 
drawal of  the  notice  to  the  insurance 
company,  and  therefore  affected  the  policy 
only  as  a  security  for  the  debt  itself;  but 
I  think  that  this  argument  cannot  be 
maiatained.  It  is  true  that  the  with- 
drawal of  the  notice  as  to  the  policy  was  the 
subject  then  immediately  under  considera- 
tion ;  bat  the  letters  and  receipts  shew  that 
the  ground  on  which  the  notice  was  to  be 
withdrawn  was  that  the  testator  succeeded 
to  the  money,  meaning,  as  I  have  already 
said  more  than  once,  the  whole  of  the 
money  which  was  due  from  him.  Much 
was  said  in  the  course  of  the  argument 
before  us  upon  other  points  also  :  upon 
the  one  side,  that  there  could  be  no  release 
of  a  debt  in  equity  unless  there  was  a 
release  of  it  at  law ;  and  on  the  ot^er  side, 
that  there  was  in  this  case  a  perfect  re- 
lease of  the  debt  by  the  policy  having  been 
given  upu  But  I  do  not  think  it  necessary 
to  enter  into  them,  and  I  give  no  opinion 
upon  them.  It  may  be  right,  however,  for 
me  to  say  that  I  am  not  satisfied  that 
where  the  intention  is  clear  to  release  a 
debt>  and  a  security  is  given  up,  which 
covers  the  whole  debt  (as  I  think  upon  the 
true  construction  of  the  agreement  the 
policy  in  this  case  did),  the  debt  would  not 
be  released  at  law;  nor,  assuming  that 
there  can  be  no  release  of  a  debt  in  equity 
unless  it  be  released  at  law,  am  I  satisfied 
that  there  may  not  be  considerations  which 
would  in  this  court  prevent  the  debt  from 
being  enforced,  although  it  might  be  sub- 
sisting at  law.  Borne  attempt  was  made, 
on  the  part  of  the  appellants,  to  support 
their  case,  upon  the  ground  that  what 
passed  aa  to  the  relinquishment  of  the  debt 
proceeded  upon  the  footing  of  an  agree- 
ment by  the  testator  to  settle  it  upon  his 
children;  but  I  think  that  the  evidence 
fails  to  prove  any  such  agreement;  and 
upon  the  grounds  which  I  have  stated  I 


am  of  opinion  that  the  order  of  the  Vice 
Chancellor  in  this  case  is  correct,  and  that 
the  appeal  must  be  dismissed;  but  from 
the  difficulty  in  the  case  I  think  it  should 
be  dismissed  without  cost& 

Lord  Justice  Knight  Bbucb  con- 
sidered this  to  be  a  case  of  great  and  unusual 
difficulty.  The  first  question  was,  whe- 
ther it  were  such  a  transaction  as  was, 
from  its  nature^  capable  of  being  supported 
without  valuable  consideration;  and  he 
was  not  satisfied  that  it  was.  The  next 
question  was,  whether  there  were  valuable 
consideration ;  and,  looking  at  the  differ- 
ence between  the  amount  of  the  debt  and 
that  of  the  probate  and  legacy  duty,  he  did 
not  feel  satisfied  that  there  was.  He  was 
not  sure  that  such  a  payment  as  had  been 
made  of  duty  could  stand  on  a  better 
footing  than  a  payment  by  a  debtor  to  a 
creditor  of  a  less  sum  than  the  whole  debt. 
He  doubted ;  but  he  would  not  dissent  frx>m 
the  Lord  Justice's  decision.  It  was,  how- 
ever, satisfactory  to  him  that  his  learned 
Brother  wished  the  appeal  to  be  dismissed 
without  costs.  He  must  repeat,  that  he 
was  not  convinced  that  the  judgment  was 
erroneous,  although,  at  the  9ame  time,  he 
was  not  convinced  ih&t  it  was  right. 


HILL  V.    CURTIS. 


Wood,  V.C.     ) 
Nov.  8,  9,  24.    ; 

Executor  de  son  Tort — A§fent — Settled 
AccourUa. 

In  answer  to  a  bill  filed  on  behalf  of 
infants  for  an  account  against  an  executor 
de  son  tort^  the  defendant  pleaded  that  lie 
had  acted  as  agent  of  the  rigktfvl  adminis- 
tratrix, and  had  subsequently  accounted  to 
her  for  all  the  assets  of  the  deceased  which 
had  come  to  his  hands : — Held,  that  he  had 
purged  his  wrong,  and  ufas  not  accountable 
to  persons  claiming  as  next-of-kin. 

A  person  who  receives  assets  from  an 
executor  de  son  tort  does  not  thereby  become 
an  executor  de  son  tort. 

The  dictum  of  Lord  Cottetiham  in  Car- 
michael  v.  Carmichael  disapproved. 

The  plaintiffs  in  this  suit  were  two  of  the 
children  of  Henry  Hill,  a  farmer  at  Portsea, 
who  died  intestate  on  the  24th  of  Novem- 
ber, 1855,  leaving  a  widow  and  ten  children. 
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The  bill  prayed  for  an  account  against 
the  defendants,  George  Curtis  the  elder  and 
C^rge  Curtis  the  younger,  as  executors  dt 
son  tort  of  the  intestate's  estate. 

It  appeared  that  at  the  time  of  Hill's 
death,  the  above-named  defendants  were 
large  creditors  of  the  estate,  and  it  was  at 
first  intended  that  Curtis  the  younger 
should  take  out  administration.  He  ac- 
cordingly took  possession  of  the  live  and 
dead  farming  stock,  together  with  the  per- 
sonal property  and  effects  of  the  deceased, 
and  carried  on  the  business  of  the  farm  in 
behalf  of  the  widow  and  &mily,  negotiating 
certain  sales  and  receiving  the  produce 
thereof.  But  on  the  7th  of  Februaiy,  1866, 
letters  of  administration  were  granted  to 
the  widow;  she  died,  however,  shortly 
afterwards,  on  the  24th  of  MarcL  On 
the  16th  of  October,  in  the  same  year,  ad- 
ministration to  the  intestate's  remaining 
estate  was  granted  to  his  eldest  daughter, 
Eliza  (afterwards  Mrs.  Dennison),  who, 
with  her  husband,  was  also  made  defen- 
dant in  the  present  suit. 

The  bill  charged  that  the  defendants 
Curtis  had  never  delivered  up  to  Mrs.  Den- 
nison the  intestate's  personal  estate,  but 
had  induced  her  to  act  in  relation  thereto 
as  they  directed. 

With  regard  to  the  elder  Curtis,  the  evi- 
dence proved  that  (save  as  being  a  creditor 
of  the  deceased)  he  had  never  taken  any  active 
part  in  dealing  with  the  estate;  but  he  had 
allowed  his  accounts  to  be  kept  jointly  and 
mixed  up  with  those  of  his  son,  the  younger 
Curtis,  and  no  separate  account  was  kept 
in  respect  of  the  estate  of  the  deceased. 

Q.  Curtis  the  younger,  by  his  answer, 
alleged,  that  so  far  as  he  had  intermeddled 
with  the  effects  of  the  deceased  he  had  done 
so  at  the  request  and  by  the  authority  and 
as  agent  of  the  widow  up  to  her  decease, 
and,  after  that  time,  of  Mrs.  Dennison. 
His  answer  further  stated  that  he  had 
fully  accounted  to  Mrs.  Dennison  in  re- 
spect of  all  his  dealings  with  the  property, 
and  that  a  final  arrangement  had  been 
come  to  between  the  parties,  and  carried 
into  effect  by  a  deed  of  settlement  executed 
on  the  10th  of  December,  1856,  to  which 
Mrs.  Dennison  (then  Eliza  Hill),  the  admi- 
nistratrix, Mr.  Dennison,  and  the  several 
creditors  named  in  the  schedule  thereto, 
were  parties. 


By  this  indenture  (which  recited  fully 
the  above-mentioned  facts,  with  regard  to 
the  administration  of  the  widow  and 
daughter,  and  set  forth  the  debts  due  from 
the  estate,  and  other  liabilities  incurred  in 
carrying  on  the  farm  during  the  admims- 
tration  up  to  that  time)  it  was  agreed  that 
certain  government  bills  and  a  sum  of 
1,268/.  in  cash,  which  were  then  in  the 
hands  of  the  Messrs.  Curtis,  representing 
together  the  unadministered  goods  and 
effects  of  the  deceased,  and  also  a  sum  of 
497/.  10«.  6d,  being  the  valuation  at  which 
Mr.  Dennison  had  agreed  to  purchase  the 
remaining  live  and  dead  farm  stock,  to- 
gether with  other  credits  of  the  estate 
therein  set  forth,  should  be  assigned  over  to 
Mr.  Dennison  and  held  by  him  upon  certain 
trusts  for  compounding  the  debts  of  the  cre- 
ditors, and  releasing  the  estate  of  the  de- 
ceased in  respect  thereof  the  administratrix 
retaining  the  household  furniture  and 
effects  for  the  benefit  of  herself  and  the 
children. 

It  was  proved  that  previous  to  its  execu- 
tion the  above  deed  had  been  perused  and 
the  accounts  examined  by  the  solicitor  of 
the  administratrix. 

A  great  mass  of  evidence  relating  to 
the  above  transactions  was  laid  before  the 
Court,  witnesses  being  called  and  examined 
orally;  but  as  the  Vice  Chancellor  held 
that  the  fact  of  agency  on  the  part  of 
Oeorge  Curtis  the  younger  was  clearly 
established,  the  only  material  point  to 
be  considered  in  the  cause  was  the  extent 
of  legal  liability  arising  from  that  relation. 

Mr,  Griffard  and  Mr,  Horsey,  for  the 
plaintiffs. — An  executor  de  son  tort  is  subject 
to  all  the  liabilities,  but  entitled  to  none  of 
the  privileges,  of  a  rightful  executor — 

Carmiehatl  v.  Carmichael,  2  Phill.  101. 
This  liability  is  not  avoided  by  agency. 
Amongst  wrongdoers  the  relation  of  prin- 
cipal and  agent  is  not  recognized — 

Sharkmd  v.  MUdon,  5  Hare,  469  ;  &  c 
15  Law  J.  Rep.  (n.s.)  Chanc  434. 

Mr,  RoU,  Mr,  C,  Hall  and  Mr.  H. 
Maithewsy  for  Curtis  the  younger. — The  title 
of  administrator  relates  back  to  the  death 
of  the  intestate.  His  subsequent  adoption 
of  an  agent's  acts  is  equivalent  to  a  prior 
command — 

Fosters,  Bates,  12  Mee.  <fe  W.  226; 
S.C.  13  Law  J.  Rep.  (n.s.)  Exch.  88. 
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If  an  executor  de  ion  tort  has  paid  over  to 
the  rightful  executor  all  that  has  come  to 
his  hands  before  the  filing  of  the  bill,  he  is 
not  afterwards  accountable — 

CuHu  V.  VemoHy  3  Tenn  Rep.  587;  8.C. 
2  H.  Bl.  18. 
Mr.  Willcock  and  Mr.  Gossan,  tor  Curtis 
the  elder. — A  person  who  knowingly  has 
dealings  with  an  executor  de  son  tort  does 
not  himself  thereby  become  an  executor  de 
son  tort^^ 

PauU  V.  Simpson,  9  Q.B.  Rep.  365 ;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Q.B.  382. 
1  Williams  on  Executors,  225. 
Mr.  Hawkins  and  Mr.  Barry,  for  Mr. 
and  Mrs.  Dennison. 
Mr.  Qiffard,  in  reply. 

Wood,  V.C.  (Nov.  24),  after  reviewing 
the  evidence  and  the  facts  of  the  case,  held 
that  it  was  perfectly  proved  that  the  Messrs. 
Cartis  acted  as  agents,  first,  of  the  widow, 
who  afterwards  took  out  administration,  and 
sabeequently  of  the  daughter,  who  also  be- 
came administratrix;  and  that,  with  regard 
to  the  accouiits,  under  the  circumstances,  no 
more  just  or  satisfactory  arrangement  could 
have  been  come  to  between  the  parties  than 
the  settlementof  the  10th  of  December,  1856. 
His  Honour  then  proceeded  in  his  judgment. 
— In  deciding  llie  case  upon  this  state  of 
facts,  I  should  have  felt  no  difficulty  what- 
ever, except  for  that  case  of  Carmichael  v. 
CarmichaeL  That  has  required  me  minutely 
to  examine  all  the  authorities  that  have 
been  dted  here,  and  all  I  can  find  elsewhere. 
In  going  from  one  case  to  another  upon  this 
very  old  brancb  of  the  law  as  to  the  rights 
against  executors  de  son  tort,  1  think  there 
are  one  or  two  points  dear  and  free  from 
all  dispute.  It  seems  to  be  quite  clear  at 
law,  that  a  person,  once  becoming  executor 
de  son  tort,  cannot  deliver  himself  from  the 
consequences  of  his  act,  or  free  himself  from 
any  action  to  be  brought  upon  it,  unless 
he  have,  previously  to  the  addon,  paid  or 
handed  over  the  property.  When  he  has 
handed overthat property  prior  to  the  action, 
there  is  no  doubt  at  all  in  any  of  the  books 
that  he  is  free  and  discharged;  but  unless 
he  has  done  that,  he  is  not  so.  Well,  then, 
beyond  this,  the  case  of  Fault  v.  Simpson, 
for  which  I  am  indebted  to  Mr.  Casson,  has 
further  determined, — ^in  accordance,  how- 
ever, with  anterior  law,  as  stated  in  Oodol- 


phin,  and  as  adopted  by  the  late  Mr.  Justice 
Williams  in  his  book, — ^that  if  one  person, 
as  executor  de  son  tort,  possesses  himself  of 
property  of  a  deceased  person,  and  hands  it 
over  to  another  person,  at  law  that  second 
person  is  not  himself  executor  de  son  tort, 
although  in  this  Court,  of  course,  he  could 
be  followed  as  taking  trust  monies.  The 
next  question  is,  whether  at  law  there  is 
any  doubt  or  difficulty  upon  an  account 
being  settled  with  the  rightful  executor  as 
between  the  rightful  executor  and  the  exe- 
cutor de  son  tort.  I  can  find  no  trace  of 
such  difficulty.  I  do  not  find  any  case  ex- 
actly in  point  where  an  account  has  been 
averred  to  be  settled ;  but  in  Curtis  v. 
Vernon,  and  in  numerous  other  authorities 
that  have  been  cited  (amongst  others  that 
of  Padget  v.  Priest  (1),  which  was  a  very 
hard  case  against  executors  de  son  tort), 
the  only  point  considered  was  this:  you 
cannot  get  your  discharge  unless  you  are 
discharged  before  action  brought;  but 
it  never  seems  to  have  been  doubted  that 
an  executor  had  power  to  receive  and 
to  give  discharges.  Looking  to  the  reason 
of  the  thing,  see  how  reasonable  and  just  it 
is ;  if  a  man  has  possessed  himself  impro- 
perly of  the  assets  of  a  deceased  person, 
how  can  he  purge  himself  of  his  wrong 
better  than  by  placing  that  property  of 
which  he  has  become  wrongfully  possessed 
in  the  hands  of  the  rightful  possessor  %  And 
if  by  so  paying  he  is  entirely  discharged 
and  freed  with  reference  to  the  wrong  that 
he  has  committed,  on  what  prindple  can  it 
be  said,  that  if  it  is  a  matter  of  account 
there  must  be  a  suit  brought  by  the  execu- 
tor to  compd  the  wrongful  party  to  account 
for  the  assets?  that,  in  fact,  he  cannot  settle 
it  without  a  suit  or  action  ?  I  cannot  see  any 
possible  reason  why  he  should  not  do  so. 
However,  what  is  said  by  Lord  Cottenham 
in  Carmichael  Y.  Carmidiael  is  this:  "How 
can  an  executor  de  son  tort  place  himself 
at  all  events  in  this  Court,  in  a  better  posi- 
tion than  if  he  were  a  rightful  executor ; 
and  if  he  were  a  rightful  executor,  could  a 
rightful  executor  discharge  himself  by  say- 
ing, *I  settled  my  account  with  my  co- 
executor?'  If  he  could  not,  why  should  the 
executor  de  son  tort  be  in  a  better  posi- 
tion?"   Now  I  have   pondered  over  that 

(1)  2  Term  Bep.  97. 
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dictum,  for  it  is  only  a  dictum,  for  a  con- 
siderable time,  and  I  confess  I  cannot  foUow 
it  It  is  but  a  dictum,  and  one  wholly  un- 
required by  the  decision,  and  though  coming 
from  so  high  an  authority,  I  cannot  follow 
the  reasoning  by  which  the  noble  Lord 
arrives  at  that  conclusion,  for  this  reason  : 
an  executor  cannot  discharge  himself  by 
settling  the  account  with  the  other  executor, 
simply  because  it  is  his  duty,  as  well  as  that 
of  the  other  executors,  to  see  the  trusts  of 
the  will  administered,  and  when  he  has 
received  the  assets  and  paid  over  the 
assets  to  his  co-executor,  he  is  just  as 
responsible  as  before  for  the  application  of 
those  assets ;  he  is  the  person  necessary  to 
see  to  their  application,  and  it  is  his  duty 
to  see  to  it  But  can  that  be  analogous  to 
the  case  of  a  man  who  is  in  wrongful  pos- 
session of  property,  and  being  in  wrongful 
possession,  finds  that  he  is  not  the  person 
to  administer  the  trust,  but  afterwards, 
when  he  discovers  the  man  who  is  the 
rightful  owner,  and  who  has  a  right  to  re- 
ceive the  property  and  discharge  the  duties 
relating  to  it,  goes  to  that  owner  and  places 
the  property  in  his  hands  ?  What  right  can 
third  parties,  entitled  through  the  medium 
of  the  rightfiil  executors,  have  against  the 
person  who,  being  in  wrongful  possession, 
had  no  duties  towards  them  (beyond  simply 
the  duty,  as  long  as  the  property  was 
in  his  hands,  of  making  it  over  to  the 
rightfiil  executors,  and  so  far  becoming  liable 
to  them),  but  whose  duty  was  towards  the 
rightful  owner  of  the  property  1  How  can 
they  say  to  such  a  person,  "  You  shall  not 
be  disdiarged  by  the  rightful  owner,  but 
we  will  sue  you  in  respect  of  the  property  "  1 
It  is  perfectly  clear  on  all  the  authorities 
that  when  the  executor  de  son  tort  has  paid 
the  rightful  owner,  he  is  at  once  discharged 
in  respect  to  that  payment  And  I  appre- 
hend that  here  it  would  be  the  same,  even 
if  you  look  upon  it  as  a  trust.  Thus  far 
I  have  assumed  Curtis  to  be  executor  de 
son  tort;  but  there  really  arises  another 
question,  for  which  I  was  anxious  to  look 
into  the  authorities.  I  cannot  find  any 
precise  authority  on  the  subject;  but  I 
think  that  what  ia  said  by  Vice  Chancellor 
Wigram  in  Sharland  v.  MUdon  is  a  very 
clear  exposition  of  what  the  law  really  is, 
and  is  exceedingly  applicable  to  this  case. 
Now,  in  SliarUmd  v.  MUdon  the  case  was 


this.  Property  was  feoeived  by  the  order 
of  a  widow  entitled  to  administer,  but  who 
died  before  administering.  There  was 
agency  in  that  respect  like  the  agency  we 
have  here:  the  agent  there  was  the  widow's 
brother;  what  the  Vice  Chancellor  said 
was  this. — [His  Honour  read  the  judgment 
in  Sharland  v.  MUdony  to  the  effect  that 
the  brother's  liability  to  account  was  not 
avoided  by  the  suggestion  that  he  acted 
as  the  widow's  agent,  inasmuch  as  the 
acts  of  the  widow  and  her  brother  were 
acts  of  wrongdoers  in  reference  to  the 
estate.] 

This  would  go  to  decide  such  an  extreme 
case  as  I  put  to  Mr.  Gifiard  at  the  bar,  the 
case  of  a  man  entitled  to  administer  and 
telling  his  servant,  a  shopkeeper,  for  in- 
stance, as  in  the  case  of  Fadget  v.  Priest^ 
to  do  so  and  so,  because  he  was  going  to 
administer,  and  dying  before  he  did  aa  In 
that  case  they  are  bo&  executors  de  son  torty 
and  there  is  no  agency — as  of  a  tort — ^you 
cannot  employ  another  to  commit  a  wrong, 
and  both  parties  areHable  for  the  wrong  com- 
mitted. In  going  through  the  older  autho- 
rities on  the  subject,  I  have  found  a  strong 
case,  which  is  favourable  to  Mr.  Qififard's 
view  as  to  the  length  to  which  decisions 
of  this  kind  have  gone.  It  is  in  Wight- 
wiclcs  Reports,  the  case  of  Hooper  v.  8un^ 
mersett,  in  which  the  wife  was  entitled  to 
administer  and  the  husband  carried  on  the 
business ;  she  did  administer,  but  she  ad- 
ministered after  action  brought  There  the 
Court  said,  '*  The  defendant  living  in  the 
house  and  canying  on  the  business  in 
the  same  manner  as  in  the  lifetime  of  the 
deceased,  we  are  of  opinion  constitutes  a 
sufficient  intermeddlii^  to  charge  him  as 
executor  de  son  tort.'*  The  authorities 
all  run  uniformly  in  that  way.  There  is 
one  authority,  cited  I  think  in  that  very 
case,  which  I  have  looked  at,  Kenrick  v. 
Burgess  (2).  The  Court  agreed, — ^it  was  not 
a  decision,  but  was  one  of  those  points 
agreed  to  in  the  coxuse  of  the  ai>|;ument, — 
that  if  a  man  enters  as  executor  de  son  tort 
and  sells  goods  and  afterwards  takes  out 
administration,  the  sale  is  good  by  relation ; 
and  they  held  there  that  the  wrong  was 
purged,  that  a  person  selling  for  a  term  of 
years,  for  instance,  being  entitled  to  admin- 

(2)  Mooro,  126. 


Vol.  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


137 


ister  and  affcerwards  administeriDg,  the  title 
would  be  good  by  relation. 

What  ia  the  case  then  that  I  have  before 
me  here  1  A  person  acting  as  executor  de 
ton  tortf  at  a  moment  when  she  had  not 
administered,  employs  an  agent.  This,  ao- 
Gording  to  Sharland  v.  Mtldon,  is  no  agency 
at  all  as  long  as  she  is  a  wrongdoer,  because 
there  cannot  be  an  agent  to  commit  a  wrong, 
but  she  becomes  an  administratrix,  and  idi 
that  she  has  done  is  right.  From  that 
moment  she  has  a  remedy  against  her  agent, 
and  that  agency  relates  back.  There  was 
a  case  cited  at  the  bar  (Foster  v.  Boies) 
ahewing  that  an  administratrix  may  even 
ratify  that  which  was  done  by  an  agent 
who  sold  the  goods  of  the  deceived. 
The  administratrix  afterwards  ratified  the 
contract,  and  it  was  held  to  be  good  and 
binding  upon  the  person  who  had  taken 
the  contract,  and  he  could  not  escape  from 
it  It  is  a  strong  case  of  how  far  the  rela- 
tion may  be  carried.  In  the  present  case, 
in  the  absence  of  fraud,  I  should  have  great 
doubt  whether  a  person  might  not  adopt 
the  agency  in  exactly  the  same  manner, 
even  if  agency  had  not  previously  existed. 
But  here  the  agency  did  exist,  supposing 
that  this  lady  at  that  time  were  acting 
rightfully ;  she  was  acting  wrongfully,  and 
therefore  at  that  period  tibere  could  be  no 
agency,  but  the  moment  she  acquired  a 
right^  title,  the  title  related  back  to  all 
her  intermeciUate  acts.  And  why  not  to  the 
appointment  of  agent  as  well  as  to  her  other 
acts  1  If  so,  was  he  not  the  agent  of  this 
kdy,  and  properly  suable  only  by  her? 
Can  he,  as  agent,  be  suable  by  those 
persons  who  claim  a  right  to  the  assete? 
1  am  of  opinion  that  he  cannot,  and 
therefore  as  regards  the  younger  Curtis, 
finding  as  I  do  clearly  from  the  evi- 
dence that  he  acted  as  agent,  and  sub- 
sequently settled  the  account  with  the  con- 
currence of  all  parties,  shewing  the  utmost 
possible  bona  fides  in  the  whole  transaction, 
I  cannot  hold  that  he  is  in  the  position  of 
being  accountable  to  those  who  bring  this 
suit. 

As  regards  Qeorge  Curtis  the  elder,  I 
apprehend  his  position  to  be  simply  this. 
He  might  be,  as  I  have  said,  a  person  re- 
ceiving trust-monies,  knowing  ^em  to  be 
trust-monies,  but  as  Vegards  his  being  ex- 
ecutor de  son  tarty  I  tiJce  it  that  that  case 


before  the  Queen's  Bench  settles  it  He  has 
handed  over  to  him  by  an  executor  de  son 
tort  that  property  which  the  executor  de 
son  tort  had  no  business  to  have  in  his 
possession  ;  but  he  cannot  be  followed  in 
respect  of  that  having  been  so  handed 
to  him,  and  carried  into  that  mixed 
account  of  the  father  and  son. 

BUI  dismissed^  with  costs  as  against 
the  Messrs.  Curtis;  toithotU  costs 
as  against  Mr,  and  Mrs.  Den- 
nison. 


KiNDEESLEY,  V.C.  )       „„„^, ,  „  „    ,^^ 
XT         a  A  {      FBEBMAN  V,  WHIT- 

Nov.  24;         V 

Dec.  21.  J  ^^*^- 

Tenant  for  Life  and  Remainderman — 
Sale  of  Stock — ApportionmeyU. 

Where  stock,  being  part  of  a  trust  fund 
settled  by  a  trill  on  one  for  life,  with  remain- 
der over,  %joas,  under  a  power  in  the  will, 
sold,  and  the  produce  invested  in  land,  and 
by  reason  of  a  delay  in  the  completion  of  the 
purchase,  caused  by  the  vendor,  the  stock, 
which  would  otherwise  have  been  sold  ex.  div., 
ufos  sold  between  two  dividend  days :  — Held, 
that  the  tenant  for  life  was  not  entitled  to 
compensation  out  of  the  corptu  of  the  trust 
fund  for  the  loss  of  income  occasumed  by  the 
alteration  in  the  time  of  selling  the  stock. 

John  Freeman,  by  his  wiU,  dated  the  8th 
of  October,  1849,  bequeathed  his  residuary 
personal  estate  to  trustees,  upon  trust  for 
his  only  child,  the  plaintifi^  Elizabeth  Free- 
man, for  life,  for  her  separate  use,,  without 
power  of  anticipation ;  and,  subject  thereto, 
in  trust  for  her  children,  as  she,  either 
alone  or  jointly  with  any  husband  she  might 
marry,  should  appoint;  and  in  default  of 
appointment  in  trust  for  her  children  as 
therein  mentioned^  and  if  she  should  have 
no  child  who  should  attain  a  vested  interest^ 
then  upon  other  trusts. 

The  will  contained  a  declaration  that 
the  trustees  should,  by  the  direction  or 
with  the  consent  of  the  testator's  daughter, 
after  she  should  Attain  the  age  of  twenty- 
one  years,  and  until  she  should  attain  that 
age,  and  after  her  death,  at  their  discretion, 
invest  any  of  the  trust  monies  for  the  time 
being   in  their  hands,  in  or  upon  any 
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Qoyeniinent  or  real  securities,  or  on  railway 
debentures,  or  in  the  purchase  of  land, 
such  hind  to  be  made  liable  to  a  trust  for 
sale  so  as  to  bear  the  character  of  personal 
estate. 

The  testator  died  in  March,  1853,  and 
this  suit  was  shortly  afterwards  instituted 
by  his  daughter  (then  an  infant)  for  the 
administration  of  his  estate. 

The  plaintiff  attained  twenty-one  in 
February,  1854,  and  in  November,  1854, 
was  married  to  Qerard  De  Witte;  there 
were  four  children  of  the  marriage. 

The  testator's  residuaiy  personal  estate 
consisted  of  10,842/.  5*.  5d.  consols,  10,000/. 
new  3/.  per  cent,  10,000/.  reduced,  and 
9,790/.  new  21.  lOs,  per  cent  annuities. 
Iliese  sums  had  been  transferred  into  court, 
and  the  dividends  had  been  ordered  to  be 
paid  to  the  plaintiff  on  her  separate  receipt 
during  her  life. 

In  1862  a  contract  was  made,  with  the 
consent  of  the  plaintiff,  and  was  approved 
by  the  Court,  for  the  investment  of  34,900/ , 
part  of  the  testator's  personal  estate,  in 
the  purchase  of  a  freehold  estate,  and  an 
order  was  made  for  raising  the  purchase- 
money  by  the  sale  of  the  funds  in  court 
The  contract  stipulated  for  the  completion 
of  the  purchase  on  the  29th  of  September, 
1862,  from  which  day  the  purchaser  was 
to  receive  the  rents,  and  in  case  of  non- 
completion,  to  pay  interest  at  4/.  per  cent 
on  die  purchase-money.  The  title  was  not 
finally  approved  by  the  conveyancing  coun- 
sel of  the  court  until  July,  1863 ;  but,  by 
mutual  agreement,  the  vendor  received  no 
interest,  but  retained  the  rents  until  actual 
completion.  On  the  3rd  of  August,  1863, 
the  purchase  was  completed,  and  Uie  pur- 
chase-money was  raised  by  ihe  sale  of  the 
whole  of  the  funds  in  court,  except  499/. 
7s,  2(L  consols. 

The  plaintiff  now  presented  a  petition, 
praying  that  the  amount  of  the  proportion 
of  the  dividends  on  each  of  the  several 
sums  of  stock,  from  the  last  preceding  divi- 
dend-day to  the  day  of  sale,  might  be 
repaid  to  her  out  of  the  funds  remaining 
in  court  The  petition  also  prayed  for  pay- 
ment to  the  plaintiff  of  the  dividends  on 
the  residue  of  the  fund. 

Mr,  Waller,  for  the  petitioner,  admitted 
that  she  could  not  dalm  any  payment  in 


respect  of  the  proportion  of  the  dividends 
on  the  consols  and  new  2/.  10«.  per  cent 
annuities,  consistently  with  the  decision  in 
SckoUfiM  V.  Bed/em,  32  Law  J.  Rep. 
(n.s.)  Chanc  627 ; 
but  contended,  that  with  regard  to  the  new 
3/.  per  cent  and  reduced  annuitieay  inas- 
much as,  if  the  purchase  had  been  com- 
pleted on  the  day  fixed  by  the  contract, 
those  stocks  would  have  been  sold  ex,  div,, 
and  the  plaintiff  would,  consequently,  have 
received  the  whole  dividend  up  to  the  day 
of  sale,  she  ought  not  to  be  phiced  in  a 
worse  position  by  reason  of  the  delay  in 
approving  of  the  title.  The  rule  laid  down 
in  Seholefield  v.  Bed/em  would  not  be  en- 
forced, where,  under  the  special  circum- 
stances, it  would  produce  injustice — 

Lard  Londeshorough  v.  Samermlle,  19 
Beav.  295;  s.  c.    23  Law  J.  Rep. 
(n.8.)  Chana  646. 
BuUceley  v.  Stephens,  3  New  Rep.  105. 

Mr,  A,  Lewis,  for  the  plaintiff's  children, 
submitted  that  there  were  no  special  circum- 
stances in  the  present  case  to  take  it  out 
of  the  general  rule.  In  Lord  Londesborattgh 
V.  Sotnerville  the  tenant  for  life  was  not  a 
consenting  party  to  the  sale,  and  the  sum 
was  very  large.  In  Bulkeley  v.  Stephens 
Vice  Chancellor  Stuart  expressly  approved 
of  the  decision  in  Seholefield  v.  Bed/em. 
The  price  of  stock  does  not  vary  exactly  in 
proportion  to  the  time  which  has  elapsed 
since  the  last  dividend-day. 

Mr,  F,  O,  A,  WilliamSy  for  the  surviving 
trustee  and  executor. 

Mr,  Waller,  in  reply. 

KiKDEBSLEY,  V.C.  (Dcc.  21),  after  stat- 
ing the  facts,  said :  I  am  not  sure  whether 
the  petitioner  means  to  contend  that  in  all 
cases  where  stock,  which  is  settled  on  one 
for  life,  with  remainders  over,  is  sold,  and 
the  produce  invested  in  land,  the  tenant  for 
life  is  entitled  to  have  the  loss  of  income, 
which  he  may  sustain  by  reason  of  such 
sale  being  made  between  the  days  of  pay- 
ment of  dividends,  repaid  to  him  out  of 
the  capital  of  the  trust  fimd;  but  I  am  of 
opinion  that  such  a  contention  could  not  be 
sustained.  The  settlor  or  testator  whodirects 
or  authorizes  the  change  of  investment 
leaves  it  to  the  discretion  of  the  trustees 
to  determine  the  exact*  time  for  making  the 
change,  and  as  he  must  know  that  the  stock 
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may  be  sold  between  the  dividend-^lays,  he 
would,  if  he  intended  the  tenant  for  life  to 
be  recouped  the  loss  of  income  occasioned 
thereby,  give  an  express  direction  to  that 
effect  I  do  not  say  that  such  a  claim  on 
the  part  of  the  tenant  for  life  may  not  be 
sustained  under  special  circumstances ;  but 
I  adhere  to  the  opinion  which  I  expressed 
in  Schdefield  v.  lied/em,  that,  as  a  general 
rale,  there  is  no  such  right. 

I  will  now  consider  whether  the  circum- 
stance in  the  present  case  of  the  delay  in 
the  completion  of  the  purchase  of  the  land, 
aud,  consequently,  in  the  sale  of  the  stock, 
entitles  the  petitioner  to  the  relief  for  which 
she  asks.  Now,  her  claim  rests  upon  three 
propositions,  the  truth  of  which  I  admit, 
viz. :  first,  that  in  questions  between  tenant 
for  life  and  remainderman  you  cannot  take 
into  account  the  fluctuations  in  the  price 
of  stock  arising  from  political,  commercial, 
or  other  external  causes;  secondly,  that, 
patting  aside  those  fluctuations,  although 
dividends  do  not  accrue  de  die  in  diem,  the 
price  of  stock  between  dividend-days  in- 
creases in  proportion,  or  nearly  in  propor- 
tion, to  the  interval  of  time  which  has 
eU{»ed  between  the  last  preceding  dividend- 
day  and  the  day  when  the  stock  is  sold ; 
and,  thirdly,  that  where  the  time  appointed 
for  the  sale  of  stock,  settled  on  one  for  life, 
with  remainders  over,  is  so  altered  as  to 
increase  that  interval,  the  tenant  for  life  sus- 
Udns  a  loss,  and  the  remainderman  acquires 
a  benefit,  which  loss  and  benefit  may  be 
approximately  measured  by  the  proportion 
of  dividend  attributable  to  the  time  by  ^ 
which  that  interval  has  been  increased  by 
the  alteration  in  the  day  of  sale;  but  it 
must  follow  that  the  converse  of  the  last 
proposition  is  also  true,  namely,  that  if 
the  alteration  diminishes  the  interval 
between  the  last  preceding  dividend-day 
and  the  day  of  sale,  the  tenant  for  life  ac- 
quires a  benefit,  and  the  remainderman  sus- 
tains a  loss  to  be  measured  in  the  same  way. 

Now,  in  this  case,  the  sale  having  taken 
place  on  the  3rd  of  August,  1863,  instead 
of  the  29th  of  September,  1862,  which  was 
the  day  appointed  by  the  contract  for  the 
completion  of  the  purchase,  and  on  which 
day  the  new  SI,  per  cents,  and  the  reduced 
annuities  would  havejbeen  sold  ex.  dtv,,  so 
that  the  petitioner  would  have  got  the 
whole  of  the  dividends  on  those  funds  up 
Kav  SsRiES,  S5.— Charc. 


totheday  ofsale,  she  has,  by  the  change  of 
day,  sustained  a  loss  in  respect  of  the  new 
3/.  per  cents,  and  reduced  annuities,  and 
those  in  remainder  have  obtained  a  benefit 
which  may  be  measured  by  the  amount  of 
dividends  attributable  to  the  120  days 
which  elapsed  between  the  5th  of  April, 
the  last  preceding  dividend-day,  and  the 
3rd  of  August;  on  the  other  hand,  with 
regard  to  the  consols  and  the  new  2L  10«. 
per  cents.,  the  dividends  oh  which  are  pay- 
able in  January  and  July,  the  petitioner 
has,  by  the  change,  obtained  a  benefit,  and 
the  remaindermen  have  sustained  a  loss, 
which  may  be  measured  by  the  dividends 
attributable  to  the  fifty-seven  days  between 
the  3rd  of  August  and  the  29th  of  Septem- 
ber. I^  therefore,  the  petitioner  is  entitled 
to  the  relief  she  asks  in  respect  of  the 
new  31.  per  cents,  and  reduced  annuities,  the 
respondents  must  have  a  corresponding 
equity  in  respect  of  the  consols  and  new 
2L  lOs.  per  cents. ;  consequently,  upon  the 
very  principles  upon  which  the  petitioner's 
claim  is  based,  in  order  to  ascertain  the 
pecuniary  value  of  her  claim,  the  amount  of 
her  benefit  in  respect  of  the  consols  and 
new  *2L  lOs.  per  cents,  must  be  deducted 
from  the  amount  of  her  loss  in  respect 
of  the  new  3/.  per  cents,  and  reduced 
annuities.  And  yet  her  petition  seeks  for 
compensation  in  respect  of  the  dividends 
of  aU  the  stocks. 

From  these  observations  it  is  clear  that 
if  this  eqidty  is  to  be  recognized  in  every 
case  where  settled  stock  is  to  be  sold  and 
invested  in  land,  and  the  transaction  is  not 
completed  on  the  day  appointed  by  the 
contract,  there  will  be  a  petition,  either  by 
the  tenant  for  life  or  by  the  remainderman, 
to  be  compensated  for  the  loss  occasioned 
by  the  delay;  and  the  same  equity  would 
exist  in  the  converse  case  of  a  sale  of  land 
and  investment  in  stock,  because  the 
amount  of  stock  purchased  would  vary  in 
proportion  to  the  interval  between  the  day 
of  purchase  and  the  last  preceding  or  next 
succeeding  dividend-day;  nay,  more,  even 
in  the  simple  case  of  change  of  investment 
from  stock  to  real  securities,  or  vice  versdy 
the  same  equity  would  frequently  arise. 
And  in  all  these  cases,  either  the  corpus  or 
the  income  of  the  trust  property  would  be 
burthened  with  the  costs  of  petitions  or 
suits  to  give  effect  to  this  equity. 
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During  the  time  that  has  elapsed  since 
stock  first  came  into  existence  there  have 
been  innumerable  trusts  for  such  changes 
of  investment)  and  yet,  until  within  the  last 
ten  or  twelve  years,  no  case  can  be  found 
in  which  this  Court  has  given  relief 
founded  on  this  kind  of  equity.  The  first 
case  in  which  a  tenant  for  life  obtained 
this  kind  of  relief  was  the  case  of  Lord 
Londesbarough  v.  SomervtUe;  but  there  the 
Master  of  the  Rolls  appears  to  have  pro- 
ceeded entirely  upon  the  special  circum- 
stances of  the  case;  and  in  the  only  other 
case  in  which  such  relief  has  been  given, 
viz.,  BuUceley  v.  Stephens^  the  Vice  Chan- 
cellor, as  I  understand  the  report,  rested 
his  decision  on  some  special  circumstances 
with  regard  to  the  sale  having  been  made  at 
a  particular  time  for  the  benefit  of  the  estate. 

The  only  special  circumstance  in  the 
present  case  is  the  delay  in  the  completion 
of  the  purchase;  but  that  is  a  circumstance 
which  occurs  in  nineteen  cases  out  of 
twenty,  and  there  must  have  been  several 
hundred  equally  special  cases  during  the 
last  century,  or  more,  in  which  no  such 
relief  has  been  given. 

The  effect  of  a  decision  in  favour  of  this 
petitioner  would  be  to  give  rise  to  a  flood 
of  litigation,  which  I  will  not  be  the  first 
to  introduce.  I  must,  therefore,  dismiss 
the  petition,  so  far  as  it  seeks  payment  out 
of  the  capital;  but  inasmuch  as  a  petition 
was  necessary  to  obtain  the  dividends  on 
the  fund  in  court,  and  the  costs  have  not 
been  materially  increased  by  the  unsuccess- 
ful contention  of  the  petitioner,  the  costs 
may  come  out  of  the  fund. 


NUNN  V,  FABIAN. 


CsAirWOBTH,  L.C.  ) 
Nov.  2,  3,  9.       / 

Statute  of  Frauds — Parol  Agreement-— 
Part  Performance — Laches. 

Parol  agreement  by  a  landlord  to  grant 
to  a  tenant  in  possession  a  lease  at  an 
advanced  rent.  Payment  of  one  quarter's 
rent  at  the  advanced  rate  held  to  be  a  suffi- 
cient part-performance  to  take  the  case  out 
of  the  operation  of  the  Statute  of  Frauds 
(29  Car.  2.  c.  3). 

The  bill  was  filed  for  specific  performance 
of  a  parol  agreement  to  grant  a  lease ;  and 


the  question  was,  whether  there  had  been 
a  sufficient  part-performance  of  the  agree- 
ment to  take  the  case  out  of  the  operation 
of  the  Statute  of  Frauds. 

The  &ct8  of  the  case  are  fully  stated  in 
the  judgment  of  the  Lord  Chancellor,  and 
were  shortly  as  foUows  : 

In  and  prior  to  the  month  of  May,  1862, 
the  plaintiff,  John  Nunn,  was  in  Uie  occu- 
pation of  a  house.  No.  60,  Western  Road, 
Brighton,  and  of  part  of  a  house  in  Castle 
Street,  Brighton,  as  tenant  from  year  to  year 
to  Edward  Bruton,  at  a  rent  of  65/. ;  and 
at  the  same  time  George  Wymark  occupied 
the  house  No  59,  Western  Road,  and  the 
remaining  part  of  the  house  in  Castle  Street, 
as  tenant  from  year  to  year  to  Edward 
Bruton,  at  the  rent  of  50/. 

In  May,  1862,  the  plaintiff  entered  into 
negotiations  with  Mr.  Bruton  for  a  lease 
of  all  three  houses  for  twenty-one  years,  at 
a  rent  of  1 30/.,  with  the  option  of  purchasing 
during  the  first  ten  years  of  the  lease  at  the 
price  of  2,500/,  and  that  he  should,  at  his 
own  expense,  make  certain  alterations  in 
and  additions  and  improvements  to  the 
premises.  It  was  at  first  proposed  that  he 
should  become  the  immediate  purchaser  at 
that  price ;  but  having  failed  to  obtain  a 
loan  sufficient  to  enable  him  to  complete 
his  purchase,  the  n^otiations  went  on  and 
resulted  in  the  draft  of  a  lease  being  settled 
and  engrossed  for  execution,  purporting  to 
be  a  demise  by  Bruton  to  the  plaintiff  of 
the  three  houses,  subject  to  the  existing 
tenancy  of  Wymark,  for  twenty-one  years 
from  the  24th  of  June,  1862,  at  the  yearly 
rent  of  130/.,  payable  quarteriy,  with  the 
option  of  purchase  at  any  time  within  four- 
teen years,  at  the  price  of  2,500/. 

Several  appointments  were  made  to 
attend  at  the  office  of  Mr.  George  Faithfull, 
Mr.  Bruton's  solicitor,  to  execute  the  lease, 
but  were  put  off  inconsequence  of  Mr. 
Bruton's  other  engagements ;  and  on  the 
16th  of  January,  1863,  Mr.  Bruton  died, 
without  having  executed  the  lease. 

The  circumstances  relied  on  as  taking 
the  case  out  of  the  operation  of  the  Statute 
of  Frauds  were  the  following :  The  rent 
due  from  Wymark,  for  the  quarter  ending 
Michaelmas,  1 862,  amounting  to  12/.  10«., 
was  paid  by  him  to  Bruton,  as  formerly, 
and  in  January,  1863,  the  plaintiff  paid  to 
Bruton  20/.,  being  the  balance  of  32/.  10^. 
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which  was  a  quarter's  rent,  at  the  increased 
nte  of  130/.  a  year,  and  took  from  him  the 
following  receipt : 

'*  Receiyed  the  14th  day  of  Jannaiy,1863, 
the  som  of  20L,  for  balance  of  rent  due 
29th  September  last,  for  60,  Western  Road, 
Brighton. 

"  £20.  K  Bmton." 

The  plaintiff,  also,  during  Bniton's  life, 
laid  oat  considerable  sums  of  money, 
amounting,  as  he  alleged,  to  100^,  in 
alterations  and  improvements,  with  Bru- 
ton's  full  knowledge  and  approbation,  and 
in  pursuance  of  an  agreement  come  to 
between  them,  though  not  embodied  in  the 
engrossment  of  the  lease 

Mr.  Faithfull  died  yeiy  shortly  after  Mr. 
Bruton. 

The  defendants  were  devisees  in  trust 
for  sale  under  Mr.  Bruton's  will,  and  they 
declined  to  execute  to  the  plaintiff  any  lease 
in  accordance  with  this  engrossment,  though 
often  pressed  by  the  plaintiff  so  to  do. 
They  took,  however,  no  steps  to  turn  him 
out  of  the  possession  of  the  premises,  though 
they  refused  to  accept  the  increased  rent. 
In  October,  1863,  the  defendants  advertised 
the  property  for  sale,  but  withdrew  it  on 
receipt  of  a  notice  from  the  plaintiff.  After- 
wards, however,  they  again  threatened  to 
sell,  and  the  present  bill  was  filed  on  the 
23id  of  January,  1864,  prajdng  for  specific 
performance  of  the  agreement  and  an  in- 
junction to  restrain  the  sale. 

The  Master  of  tihe  Rolls  considered  that 
the  terms  of  the  agreement  were  not  suffi- 
ciently defined,  there  being  nothing  in  the 
engrossment  of  the  lease  relating  to  the 
alterations  and  improvements,  and  dis- 
missed the  bill,  with  costa 

The  plaintiff  appealed  from  this  decision. 

The  case  was  argued  by 

Mr.  BaggaUay  and  Mr.  H.  F.  Briitowe^ 
for  the  plaintiff,  and 

Mr.  Selfcyn  and  Mr.  Speed,  for  the  de- 
fendants. 

The  following  cases  were  cited — 
Lincoln  v.  Wrtgkt,  4  De  Gex  &  Jo.  16; 
8.  c.  28  Law  J.  Rep.  (n.s.)  Ohanc. 
705. 
Willi  V.  Stradling,  3  Ves.  378. 
Mundy  V.  JoUiffe,  5  Myl.  &  Cr.  167; 
8.  c  9  Law  J.  Rep.  (n.k.)  Chana  95. 
Jaekwn  v.  Oglander,  13  W.  Rep.  936. 


As  to  laches — 

JSauthcomb  v.  the  Bishop  of  Exeter,  6 
Hare,  213. 

The  LoBD  Chanckllor  (Nov.  9). — This 
bill  was  a  bill  for  the  specific  performance 
of  an  agreement  to  grant  a  lease  for  twenty- 
one  years.  The  agreement  was  a  parol 
agreement;  but  the  plaintiff,  who  seeks  the 
performance  of  it,  gets  over,  or  endeavours 
to  get  over  that  by  alleging  that  it  has  been 
part  performed.  Now,  I  should  certainly 
yield  to  no  Judge  that  ever  sat  in  a  court 
of  equity,  in  my  desire  not  to  extend  the 
cases  in  which  the  Courts  of  equity  have, 
to  a  great  extent,  repealed  the  Statute  of 
Frauds  on  what  is  cdled  part-performance ; 
but,  at  the  same  time,  that  has  been  an 
established  doctrine,  and  one,  therefore, 
which  it  would  be  very  unfit  for  any  Judge  to 
depart  from,  and  no  doubt  it  has  a  certain 
appearance,  at  least,  of  justice  to  recom- 
mend it;  and  therefore,  what  I  understand 
a  Judge  has  to  do  in  such  cases  as  this,  is 
to  ascertain  whether  he  can  discover  that 
there  has  been  a  parol  agreement,  so  as  to 
know  the  terms  of  that  agreement;  and,  if 
he  does,  secondly,  whether  he  can  satisfy 
himself  that  it  has  been  in  part  performed; 
and  when  he  has  establised  those  two  pro- 
positions to  his  satisfaction,  then  I  conceive 
it  to  be  his  duty  to  act  on  the  acknow- 
ledged principles  of  the  Court,  and  to  decree 
specific  performance. 

The  questions  to  be  ascertained,  therefore, 
in  this  case,  are,  first,  has  there  been  a  parol 
agreement;  and,  secondly,  if  there  has,  has 
it  been  part  performed  9  Now,  the  plaintiff, 
who  is  seeking  the  performance  of  the 
agreement  for  the  lease,  is  a  confectioner 
at  Brighton.  Mr.  Bruton,  the  person  from 
whom  he  says  he  obtained  the  agreement 
for  the  lease,  and  who  is  since  dead,  was  a 
stonemason  at  Brighton.  The  plaintiff  was 
tenant  to  Mr.  Bruton  from  year  to  year  of 
the  house  No.  60,  Western  Road,  Brighton, 
and  also  of  a  part  of  a  house  behind  it  in 
Castle  Street,  Brighton.  The  rent  at  which 
he  occupied  the  house  and  part  of  the  house 
behind  it  was  65/.  His  neighbour,  occu- 
pjdng  No.  59,  was  a  person  of  the  name 
of  Wymark.  He  occupied  No.  59  and  so 
much  of  the  house  in  Castle  Street  as  was 
not  occupied  by  the  plaintiff  Nunn.  He 
occupied  at  a  rent  of  50L  a  year.     The 
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plaintiff  alleges  that  in  the  year  1862  a 
parol  agreement  was  made  by  Mr.  Bruton 
to  demise  to  him  both  these  holdings  at 
one  gross  rent  of  1 30/.,  with  the  option  to 
the  plaintiff  to  purchase  the  whole  at  one 
gross  sum  of  2,500/.  at  any  time  within 
the  first  fourteen  years  of  the  tenancy,  the 
lease  to  be  a  lease  for  twenty-one  years. 
He  says  that  a  lease  was  prepared  accord- 
ingly,  and  was  engrossed  and  was  ready 
for  execution  on  the  16th  of  January,  1863; 
that  he  was  ready  with  Bruton  to  have 
gone  to  execute  it  on  that  day,  but  that 
Bruton  said  as  they  were  going,  or  just 
before  they  went,  he  could  not  very  conve- 
niently come  that  day,  in  consequence  of 
some  other  engagements  of  his  own,  and 
asked  him  to  postpone  the  execution  of  it 
until  the  next  day,  to  which  the  plaintiff 
says  he  readily  assented.  Unfortunately,  by 
the  act  of  God,  that  never  could  be  done, 
for  early  on  the  next  day,  the  17th  of 
June,  Bruton  suddenly  died.  The  question, 
therefore,  is,  was  there  an  agreement  the 
terms  of  which  were  settled  by  parol  before 
the  death  of  Bruton?  and  if  there  was, 
has  there  been  a  part  performance  of  it? 
Now,  though  the  lease  was  to  be  executed 
in  January,  there  is  no  doubt  the  agree- 
ment, if  there  was  an  agreement,  had  been 
entered  into  in  the  spring  of  the  preceding 
year  1862.  What  is  the  evidence  that  such 
an  agreement  was  entered  into?  In  the 
first  place  it  is  sworn  positively  by  the 
plaintiff.  His  evidence  is  very  distinct, 
but  unquestionably  I  agree  with  the  Master 
of  the  Rolls  that  such  evidence  is  to  be 
watched  cautiously;  it  is,  however,  legiti- 
mate evidence  now,  and  must  be  therefore 
considered,  and  I  am  bound  to  say  in  tliis 
case  it  appears  to  me  there  are  very  impor- 
tant written  documents  entirely  confirming 
what  he  says  was  the  state  of  the  case.  In 
the  first  place  there  was  a  letter  written  by 
him  to  Bruton  on  the  27th  of  May,  1862, 
in  these  words:  "Dear  Sir, — I  am  sorry 
that  I  have  not  given  you  an  answer  before," 
evidently  shewing  that  there  had  been 
negotiations;  "but,  in  consequence  of  my 
not  being  able  to  decide  as  soon  as  I  had 
promised  to  do  to  my  friend"  (some  friend 
from  whom  he  hoped  to  get  money  to  com- 
plete the  purchase  at  once),  "  she  thought 
I  had  given  it  up,  and  accordingly  p\it  it 
into   another  channel."    Now,  the  expla- 


nation of  that,  and  probably  the  correct 
explanation,  is,  that  he  had  been  applying 
to  a  friend  to  know  whether  that  friend 
would  lend  him  the  money  to  purchase  it 
all  at  once,  but  that  that  friend  said,  "  From 
your  delay  I  thought  you  had  given  it  up,  and 
I  have  lent  the  money  elsewhere."  "  Since 
then  I  have  been  waiting  for  an  answer 
from  her,  which  I  have  now  got,  stating 
that  she  has  let  another  party  have  the 
money.  Therefore,  I  will  t£^e  the  lease  for 
twenty-one  years,  with  a  clause  to  purchase 
at  the  terms  given,  the  period  to  extend  as 
long  as  you  can. — Yours  very  respectfully, 
John  Nunn."  At  that  time  I  think  sR 
that  you  can  possibly  infer  had  been 
agreed  upon  or  offered  was,  that  the  land- 
lord Bruton  had  offered  to  give  him  a  lease 
for  twenty-one  years,  and  that  he  should 
have  the  option  of  purchasing  at  some 
period  not  yet  ascertained  during  the  course 
of  that  twenty-one  years.  That  is  in  evi- 
dence, and  it  is  further  in  evidence  that  this 
had  been  submitted  by  Bruton  to  his  solicitor, 
Mr.  FaithfuU,  who  is  unfortunately  also  since 
dead;  but  there  is  written  on  it  by  Mr. 
Faithfull  this:  "Nunn  is  a  confectioner. 
Nos.  59  and  60,  Western  Road,  and  No.  1, 
Castle  Street"  (that  was  the  property  that 
was  in  question).  "Rent,  130/.,  payable 
quarterly;  term,  twenty-one  years  horn 
24th  of  June.  Purchase  in  ten  years" — that 
is,  he  was  at  liberty  to  purchase  for  ten 
years—-"  Price,  2,500/.  No.  69  and  the 
back  parlour  of  No.  1,  Castle  Street,  is 
occupied  by  Wymark  at  a  rent  of  50/. 
a  year,  payable  quarterly  as  yearly  tenant; 
the  rest  is  in  Nunn's  occupation.  In  case 
of  fire  landlord  to  rebuild."  Then  there 
are  some  other  provisions  about  the  state 
of  the  title  in  case  he  purchased,  which  I 
do  not  know  that  it  is  material  now,  in  my 
view  of  the  case,  to  advert  to.  There  is 
a  statement  of  a  parol  agreement,  and  it 
is  confirmed  by  the  fact  that  the  person 
setting  up  that  agreement  and  swearing  to 
it  shews  that  he  applied  to  the  landlord 
with  a  written  letter  alluding  to  the  taking 
of  the  lease  as  something  that  had  been 
in  negotiation  at  all  events,  and  that  that 
letter  so  written  had  been  sent  to  the  soli- 
citor, and  the  solicitor  had  made  those 
dottings  on  it  which  would  be  exactly 
what  the  solicitor  would  make  if  he  knew 
that  his  employer  had  agreed  to  grant  such 
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a  lease,  and  to   enable  him  therefore  to 
prepare  the  necessaiy  lease  from  it. 

Then,  in  conformity  with  that,  we  find 
there  is  in  evidence  the  draft  of  a  lease 
drepared  in  the  handwriting  of  one  of  the 
clerks  of  Mr.  FaithfuU,  which  states  the 
terms  of  the  lease  very  exactly,  giving  all 
the  details  as  to  when  the  rent  was  to  be 
paid,  and  all  the  details  of  a  common  lease, 
with  a  stipulation  in  it  that  the  tenant  shall 
have  the  liberty  of  purchasing  at  any  time 
within  ten  years,  just  according  to  Mr. 
FaithfiiU's  indorsement.  The  plaintiff  in 
his  affidavit  goes  on  to  say  that  a  meeting 
took  place  at  the  office  of  Mr.  Faithfiill  to 
consult  and  settle  the  terms  of  this  lease, 
and  that  they  accordingly  did  meet,  and  at 
that  meeting  several  alterations  were  sug- 
gested and  made  in  Mr.  Faithfulls  hand- 
writing. Those  alterations  are  chiefly  verbal 
or  the  filling  up  of  blanks,  with  one  excep- 
tion, namely,  that  the  ten  years  was  altered 
into  fourteen.  It  appeared  from  the  letter 
that  the  plaintiff  had  written  that  he  had 
said  he  should  like  to  have  as  long  a  time 
as  possible  ;  ten  years  had  been  written  by 
Mr.  Faithfall ;  but  nothing  can  be  more 
natural,  if  the  plaintiff's  evidence  is  correct, 
than  that  when  they  went  to  negotiate,  he 
pressing  for  a  longer  time,  Mr.  Bruton,  the 
landlord,  should  consent  to  that  enlarge^ 
ment  In  point  of  feet,  we  see  it  was  altered 
from  ten  to  fourteen  in  the  handwriting 
of  Mr.  Faithfull.  That  being  so,  nothing 
remained  but  that  the  lease  should  be  en- 
grossed and  executed,  and  the  increased 
rent  paid,  and  there  would  be  an  end  of  it. 
The  plaintiff  says  that  Mr.  Bruton  said  to 
him,  "Now  I  expect,  mind,  that  you  are 
to  do  certain  alterations."  What  they  were 
does  not  appear ;  but  this  does  appear,  that 
in  the  ooiu^e  of  the  autumn  of  that  year, 
Mr.  Nunn,  the  plaintiff,  did  in  fact  lay  out 
a  sum  of  money,  which  he  says  exceeded 
100/.,  in  altering  his  house,  improving  it  in 
feet,  and  he  says  that  that  was  done  with  the 
sanction  and  under  the  eye  of  Bruton,  and 
consequently  he  relies  on  that  as  in  some 
degree  what  he  calls  a  part  performance. 
Now  I  do  not  know  that  you  can  truly  call 
that  a  part  performance  of  the  agreement, 
because  it  was  no  part  of  the  agreement ; 
it  was  reduced  into  writing,  though  it  was 
not  signed;  but  the  agreement  which  I  must 
treat  as  the  agreement  was  that  which  was 


embodied  in  the  engrossed  lease,  namely,  the 
ordinary  lease,  with  the  power  of  purchas- 
ing at  any  time  within  fourteen  years.  But 
though  it  is  no  part  performance,  strictly, 
it  is  most  material  to  shew  that  there  cer- 
tainly had  been  some  agreement,  because 
no  man,  who  was  merely  a  confectioner, 
occupying  a  house  as  tenant  from  year  to 
year,  and  liable  to  be  turned  out  at  the  end 
of  any  year,  upon  a  proper  notice  being 
given,  would  do  so  foolish  an  act  as  to 
expend  about  double  his  year's  rent  in 
improving  the  front  of  his  house  for  the 
benefit  in  fact  of  his  landlord.  Therefore, 
I  consider  that  to  be  cogent  evidence  that 
some  agreement  had  been  entered  into.  I 
am  not  clear  that,  beyond  that,  the  circum- 
stance that  the  landlord  stands  by  and  sees 
his  tenant  from  year  to  year  expending 
money,  knowing  that  he  is  doing  so  in  the 
belief  that  he  is  entitled  to  the  lease,  might 
not  raise  an  equity,  not  exactly  by  part 
performance,  but  analogous  to  that  which 
exists  if  I  see  my  neighbour  building  on 
my  land  knowing  that  he  supposes  it  to  be 
his  own.  I  am  bound  to  be  active  in  such 
a  case,  and  to  point  out  to  him  that  it  is 
not  his  land  he  is  building  on,  and  if  I  do 
not  do  that,  there  are  authorities  to  shew 
that  this  Court  will  not  let  me  afterwards 
take  advantage  of  the  error  into  which  my 
neighbour  has  fallen.  Gregory  v.  Mighell  ( 1 ), 
comes  within  that  principle.  I  think  I 
may  safely  rely  on  that  as  shewing  that 
there  must  have  been  some  agreement, 
otherwise  this  expenditure  would  not  have 
taken  place. 

But  here,  in  my  opinion,  I  am  not  driven 
to  rely  on  that  for  anything  further  than 
shewing  that  there  was  some  agreement, 
because  I  think  there  was  a  clear  part  per- 
formance by  the  payment  of  the  rent  at  the 
increased  rate  after  the  24th  of  June,  from 
which  day  the  new  lease  was  to  commence. 
On  that  subject  the  evidence  is  this. 
Wymark  held  at  60/.  a  year;  consequently 
his  quarter's  rent  would  be  12/.  10*.  Now 
if  the  lease  had  been  granted  and  all  had 
been  complete,  the  strict  nature  of  the 
rights  of  the  parties  would  have  been  this ; 
Wymark  would  have  paid,  until  notice  to 
quit  had  been  given  to  him,  or  some  alter- 
ation had  been  made  in  the  tenns  of  his 

(1)  18  Ves.  328. 
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tenancy,  121,  lOs.  to  Nunn,  and  Nann 
would  have  had  to  pay  to  Bruton  321.  10«.; 
but  there  was  no  complete  lease,  and  what 
did  happen  was  this.  Wymark  paid  the 
quarter's  rent  that  accrued  after  the  24th  of 
June,  just  as  he  had  previously  done,  to 
Bruton,  leaving  therefore  to  be  paid  by 
Nunn  only  20L  Nunn,  in  point  of  fact, 
did  pay  20^,  but  it  was  suggested  that 
that  might  be  in  amsideration  of  some 
other  agreement ;  it  might  be  that  he  had 
had  an  increase  of  the  rent.  But  I  think 
that  is  rather  a  wild  suggestion  and  utterly 
irreconcilable  with  the  receipt  which  was 
given  by  Bruton,  who  receives  the  20^.  as 
ike  balance  of  his  rent. 

Now,  all  rent  under  the  old  tenancy  had 
been  paid  up  to  the  24th  of  June.  That 
is  distinctly  shewn;  therefore  the  balance 
must  mean  that  which  the  tenant  had  to 
pay  by  some  arrangement  subsequently  to 
the  24th  of  June.  That  is  exactly  in  con- 
formity with  the  agreement  that  was  em- 
bodied first  in  the  draft,  and  then  in  the 
engrossment  taken  from  the  draft  as 
altered,  and  appears  to  me  to  be  com- 
pletely corroborative  of,  and  to  be  an  act 
of  part  performance  of  that  agreement  set 
out  in  that  engrossed  lease.  It  was  said 
that  this  was  not  in  conformity  with  the 
agreement  because  Wymark  paid  to  Bru- 
ton. That  is  true :  in  point  of  form  it 
was  not  exactly  what  would  have  been 
done  if  the  agreement  had  been  performed; 
but  it  was  perfectly  indifferent  to  the  par- 
ties whether  Wymark  paid  to  Bruton 
12/.  lOs,  and  Nunn  paid  the  other  20/.,  or 
whether  Wymark  paid  12/^  10«.  to  Nunn  and 
Nunn  paid  the  whole  32/.  10«.  It  was  sub- 
stantially exactly  the  same,  and  therefore  I 
have  the  misfortune  in  this  respect  to  differ 
from  the  Master  of  the  Rolls.  I  think  here 
is  a  parol  agreement  clearly  proved,  and 
part  performance  clearly  proved,  so  as  to 
entitle  the  parties  to  specific  performance. 

There  is  one  other  point  to  which  I 
have  given  considerable  attention,  because 
I  think  that  everybody  seeking  for  per- 
formance of  an  agreement,  even  if  it  is  in 
writing,  is  bound  to  come  promptly.  It  is 
said  here  that  there  is  that  which  amounts 
to  laches,  because  Bruton  having  died  in 
January,  1863,  this  bill  was  not  filed  until 
January,  1864,  a  year  afterwards.  The 
question  whether  the  laches  has  been  of 


such  a  nature  as  to  disentitle  the  party  to 
relief  must  always  depend  on  the  special 
circumstances  of  each  particular  case.  I 
think  here  it  was  a  veiy  venial  delay, 
because  in  truth  the  plaintiff  had  every 
thing  that  he  was  to  get ;  he  was  in  pos- 
session; he  was  paying  his  rent,  he  did 
pay  a  quarter's  rent,  and  was  ready  and 
willing  to  pay  the  rest,  but  it  was  not 
received;  the  devisees  of  Bruton  refused 
to  receive  it,  fairly  enough,  as  they  did 
not  know  whether  they  would  be  justified 
as  against  their  ceHuia  que  iruM ;  and  I 
cannot  think  the  delay  is  of  any  import- 
ance, more  particularly  when  we  take  into 
account  that  though  the  parties  knew  that 
they  were  at  arm's  length  about  it,  the 
trustees  did  not  take  on  themselves  to  do 
anything  actively  to  disturb  the  plaintiff 
in  his  enjoyment  until  the  month  of  Octo- 
ber, 1863,  when  they  advertised  the  pro- 
perty for  sale,  and  immediately  the  plaintiff 
remonstrated  about  it ;  some  correspon- 
dence took  place,  and  in  the  course  of  three 
months  afterwards  he  filed  this  bilL  I  can- 
not think,  therefore,  that  there  was  any 
laches  to  disentitle  him  to  a  decree  for 
specific  performance ;  but  I  do  not  think 
he  ought  to  have  his  costs,  because  it 
might  have  been  more  right  that  he  should 
have  proceeded  sooner.  Therefore  I  shall 
reverse  the  dismissal  and  make  the  usual 
decree  for  specific  performance. 


Lords  Jubticbs. 
Dec.  9. 


OOLLISB  V.  M'BSAN. 


Specific  Performance — Title —  TTt//,  Con- 
ttruction  of— Title — Judgment  of  Court 
below. 

An  appellate  Courty  notwithstanding  its 
impression  in  favour  of  the  vendor^s  title, 
will  not  decree  specific  performance  in  oppo- 
sition to  the  decision  of  the  Court  below 
that  a  good  title  cannot  be  made,  unless  such 
decision  be  clearly  wrong. 

This  was  a  suit  against  a  purchaser  for 
specific  performance. 

The  ph&intiff's  freehold  farm,  called 
"  The  Windy  Fields,"  was  put  up  for  sale 
by  auction  in  August,  1862 ;  and  it  was 
declared  at  the  auction,  on  the  plaintiff's 
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behalf,  that  he  had  a  good  title  to  the  fee 
simple.  The  property  was  not  sold;  and, 
in  October,  1862,  the  defendant  agreed 
for  its  purchase  by  private  contract,  and 
paid  a  deposit^  which  was  retained  down 
to  the  hearing  of  this  appeal.  The  legal 
estate  in  the  property  was  in  a  mortgagee  ; 
but  he  was  willing  to  join  in  conveying 
to  the  defendant 

A  formal  agreement  in  writing,  dated 
the  27th  of  October,  1862,  was  signed 
bj  the  plaintiff,  and  by  the  defendant's 
solicitor  on  the  vendor^s  behalf,  though, 
as  the  defendant  alleged,  without  his 
authorization.  This  instniment  contained 
a  condition  enabling  the  plaintiff  to 
rescind  the  contract,  if  unable  to  answer 
or  remove  the  objections  or  requisitions 
which  the  defendant  should  deliver  under 
the  agreement ;  and  it  provided,  also,  that, 
for  any  defect  of  description  or  mis-state- 
ment of  tenure,  the  sale  should  not  be 
annulled,  but  a  compensation  or  equivalent 
should  be  given  or  taken. 

By  the  abstract  of  title,  delivered  on  the 
6th  of  November,  1862,  it  appeared  that 
the  plaintiff  claimed  as  devisee  under  the 
will  of  James  Collier,  dated  the  23rd  of 
May,  1 827,  by  which  the  farm  was  devised 
to  trustees,  in  trust  to  pay  the  testator's 
debts  and  legacies,  and  thenceforth  to  pay 
the  rents  and  profits  to  the  plaintiff  for 
life,  and  from  and  after  the  plaintiff's 
decease,  and  the  payment  of  the  testator's 
debts  and  legacies,  to  the  heirs  of  the 
plaintiff's  body,  and,  in  default  of  such 
iaroe,  to  the  testator's  right  heirs  for  ever. 
It  also  appeared  that  the  trustees  had 
conveyed  to  the  plaintiff  the  estate  vested 
in  them,  which  the  plaintiff  asserted  was 
a  legal  estate  in  fee  simple,  but,  as  the 
defendant  contended,  an  estate  for  the  life 
ofthe  phuntiff,  with  a  superadded  chattel  in- 
terest The  plaintiff  had  suffered  a  recovery, 
but  he  was  not  the  testator's  heir-at-law. 

On  the  21  st  of  November,  the  defen- 
dant's solicitor  sent  to  the  plaintiff's  so- 
Hdtor  requisitions  on  the  plaintiff's  title, 
as  shewn  by  the  abstract  The  seventh 
requisition  was:  "William  Collier  (the 
plaintiff),  under  this  will,  takes  only  a  life 
interest  in  the  property,  and  the  trustees 
aeem  to  have  exceeded  their  duty  in  con- 
veying to  him  the  estate  vested  in  them, 
and  which,  in  equity,  might  properly  be 


held  not  to  bar  the  issue  in  remainder. 
The  son  (t.  e.  William  Collier  the  younger) 
of  William  Collier  is  required  to  concur  in 
the  sale."  The  plaintiff  refused  to  ask  his 
son's  concurrence  in  the  sale,  and  referred 
the  defendant  to  a  suit,  Collier  v.  Collier^ 
to  which  William  Collier  the  younger  had 
been  a  party,  stating  that  the  conveyance 
from  the  trustees  was  set  out  in  the  bill 
in  that  suit,  and  that,  by  the  decree,  the 
trustee  had  been  ordered  to  convey  the 
residue  of  the  estate  which  did  not  pass 
by  that  conveyance  to  the  plaintiff  and 
his  mortgagee  as  a  matter  of  right.  The 
defendant  still  insisted  on  the  concurrence 
of  William  Collier  the  younger,  and,  on 
the  plaintiff's  continued  refasal  to  obtain 
it,  suggested  that  the  contract  should  be 
rescinded  and  the  deposit  returned.  The 
plaintiff  refused  to  follow  this  advice ;  and 
the  defendant  issued  a  writ  for  the  recovery 
of  the  deposit. 

On  the  12th  of  March,  1863,  the  plain- 
tiff filed  his  bill  for  the  specific  performance 
of  the  agreement  of  the  27th  of  October, 

1862,  offering  to  convey  and  procure  all 
proper  parties  to  convey  the  premises  to 
the  defendant  in  fee  simple. 

The  cause  was  heard  on  the  18th  of  July, 

1863,  and  certain  inquiries  ordered  to  be 
made.  On  its  coming  on  for  further  con- 
sideration, the  Master  of  the  Rolls,  on  the 
26th  of  May,  1865,  being  of  opinion  that 
a  good  title  could  not  be  made,  dismissed 
the  bill  with  costs.  The  plaintiff  appealed. 

Mr,   Selwyn  and  Mr,  Jervis,   for    the 

plaintiff,  contended  that  all  the   modem 

authorities  shewed  that,  where  there  was  a 

devise  in  trust  not  for  a  definite  period,  the 

legal  estate  vested  in  the  trustees,  and  all 

the  other  estates  devised  were  equitable.  — 

Doe  d.  Cadogan  v.  Ewarty  7  Ad.  &  E. 

736 ;  8.  c.  7  Law  J.  Rep.  (n.s.)  Q.B. 

177, 

on  which  the  Master  of  the  Rolls  had  relied 

to  support  the  opposite   conclusion,   was 

substantially  in  the  plaintiff's  favour;  and 

the  facts  of 

Doe  d.  White  v.  Simpson,  5  East,  167, 
were  clearly  distinguishable  fix)m  the  present 
case.  The  only  case  really  against  the 
plaintiff  was 

Lord  Say  and  Sele  v.  Lady  Jones,  8 
Vin.  Abr.  262; 
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but  the  authority  of  that  case  had  been 
doubted — 

1    Feame^    Cont.    Rem.    53,    n.,    10th 

edit. 
They  cited  in  Rupport  of  their  construc- 
tion of  the  will — 

Pood  V.  Watson,  6  EL  &  B.  G06;  s.  c. 

2b  Law  J.  Rep.  (n.s.)  Q.B.  396. 
Doe  d.  Dames  v.  Davies,   1  Q.B.  Rep. 

430 ;  8.  c.  10  Law  J.  Rep.  (n.s.)  Q.B. 

169. 
Doe  d.  Tomkyns  v.  Willariy  2  B.  ife  Aid. 

84. 
The  Court  no  longer  went  so  far  as  had 
perhaps  been  once  its  custom  in  allowing 
any  doubt  to  be  a  sufficient  ground  for 
refusing  specific  performance.  If  it  were 
itself  satisfied  that  the  title  was  good,  it 
would  force  it  on  the  purchaser,  although 
it  might  be  arguable. 

Mr,  Cole  and  Mr.  Ince,  for  the  defen- 
dant, urged  that,  whether  the  plaintiff's 
construction  of  the  will  were  the  true  one 
or  not,  the  title  was  clearly  too  doubtful  to 
be  forced  upon  a  purchaser,  especially,  con- 
sidering the  view  which  one  branch  of  the 
Court  had  taken  of  it  The  question  in 
fact  was,  whether  the  defendant  or  the 
plaintiff's  estate  was  to  bear  the  expense  of 
a  suit  on  the  plaintiff's  death.  (The  argu- 
ment for  the  defendant  was  then  stopped 
by  the  Court) 

Lord  Justice  Knioht  Bruce  said — 
The  question  was,  whether  a  Court  of  ap- 
peal could,  in  conformity  with  its  rules  as 
to  dealing  with  cases  of  specific  perform- 
ance, force  such  a  title  on  a  purchaser.  His 
present  impression,  which  might  possibly 
have  been  removed  had  the  other  side  been 
heard  on  the  point  of  construction,  was 
indeed  that,  under  the  will,  the  trustees 
took  the  entire  legal  fee  on  certain  trusts. 
But  he  felt  great  difficulty,  notwithstanding 
this  impression,  in  decreeing  specific  per- 
formance in  a  case  coming  before  the  Court 
on  appeal  from  a  Judge  who  had  taken  an 
opposite  view  of  the  construction  of  the 
devise.  A  case  coming  before  them  under 
such  circumstances  ought  to  be  fre^  from 
all  doubt 

Lord  Justice  Turner  said,  that  he  had 
felt  the  same  difficulty  as  his  learned  Brother 
as  to  forcing  such  a  title  on  the  purchaser, 
after  the  decision  of  the  Master  of  the  Rolls. 


Pyrke  v.  Waddingham  (1)  shewed  how 
cautious  the  Court  felt  itself  obliged  to  be 
in  cases  of  specific  performance.  He  did 
not  wish  to  be  understood  as  meaning  that 
a  Court  of  appeal  could  not  overrule  a 
decision  by  the  Court  below  on  a  point  of 
construction  in  a  suit  for  specific  perform- 
ance ;  but  it  would  be  reluctant  to  do  so 
unless  where  the  case  was  perfectly  clear. 
It  was  obvious  that  the  decision  of  the 
Master  of  the  Rolls,  whether  correct  or  not, 
would  in  any  case  prevent  the  title  from 
being  clearly  marketable  (2). 


KlNDERSLEY,V.C.   f  ^^  ™E  MARLBOROUGH 
M^^i^n^uiux,   y.Kj.  J  COMPANY  (LTM- 

Dec  15.  )     ^^„  V  ^ 

\    ited). 

Practice —  Win  ding-up —  Withdrawal  of 
Petition —  Costs, 

Any  company  J  or  fnemher  of  a  cofnpany^ 
for  the  winding  up  whereof  a  petition  has 
been  presented^  and  duly  advertised  cls  set 
down  for  hearing,  althmtgh  not  served  there- 
with and  although  notified  of  an  intention  to 
withdraw  the  same,  may  appear  voluntarily 
upon  the  day  named,  and  will  he  alloufed 
all  costs  incurred  prior  to  the  receipt  of  such 
notice  of  withdrawal.  Secus — as  to  costs 
not  so  incurred 

This  was  a  question  as  to  the  costs  of 
parties  appearing  upon  a  winding-up 
petition,  which  had  been  withdrawn,  and 
of  which  notice  of  withdrawal  had  been 
given.  The  petition  was  called  on  to 
be  heard  on  the  8th  of  December,  when 
the  counsel  for  the  petitioner  asked  for  no 
order  upon  it,  but  that  it  might  be  with- 
drawn. Thereupon  a  number  of  parties 
appeared  and  asked  for  their  costs,  and  the 
Court  directed  the  matter  to  stand  over  for 
fuller  information. 

From  the  evidence  now  given,  it  appeared 
that  the  petitioner,  Ferrand  Oliphant,  was 
a  member  and  director  of  the  Marlborough 
Club  Company,  which  was  established  iu 

(1)  10  Hare,  1. 

(2)  The  appeal  was  ordered  to  be  diamiflged  with 
co8t8 ;  the  drawing  up  of  the  decree  to  be  BUS|)ended 
till  the  first  day  of  Hilary  Term,  and,  in  case  the 
deposit  were  then  repaid  to  the  defendant,  to  be 
amended  by  being  dismissed  without  costs. 


Vol  35.] 


MICHAELMAS  1865  to  MICHAELMAS  18()6. 


147 


1864,  in  Qrafton  Street,  Piccadilly.  The 
dub  was  perfectly  solvent,  but  the  peti- 
tioner had  been  annoyed  by  the  demand 
for  payment  of  some  trifling  debt  which  he 
was  unable  to  discharge,  and  had  induced 
his  solicitor,  Mr.  Edmonds,  also  a  director 
of  the  dub,  to  prepare  and  present  a  petition 
to  wind  up  the  company,  alleging  that  it 
was  embarrassed  and  unable  to  meet  its 
liabilities.  The  petition  was  presented  on 
the  2l8t  of  November,  and  duly  advertised 
in  the  Gazette  on  the  2dth  of  that  month, 
to  be  heard  on  the  8th  of  December. 

Oo  the  5th  of  December  a  meeting  of 
directors  was  held,  at  which  the  petitioner 
and  Edmonds  were  present,  when  the  peti- 
tion was  discussed,  and  the  petitioner  was 
mduced  by  the  indignant  opposition  of 
the  directors  to  abandon  it  Thereupon  the 
petitioner's  solicitor  gave  formal  notice  of 
his  intention  to  withdraw  the  petition,  and 
directed  his  clerk  not  to  serve  it  upon  the 
company,  nor  upon  any  one  else.  At  the 
same  time  it  was  represented  to  Edmonds 
that  costs  had  been  incurred  by  the  chair- 
man, Pickering,  and  several  directors  of 
the  company,  in  preparing  to  oppose  the 
petition;  but  Edmonds,  on  behalf  of  his 
dient,  declined  to  pay  any  costs,  and  an 
intimation  was  then  given  that  they  would 
be  asked  for  at  the  hearing. 

The  intended  withdrawal  of  the  petition 
had  not  been  advertised,  but  notice  of  the 
fact  had  been  given  to  parties  who  had 
Implied  for  copies  of  the  petition.  Some  of 
these  parties,  and  amongst  them  three 
membm,  Soare,  Watkins  and  Owen,  had 
received  this  notice  on  the  6th  of  De- 
cember. But)  with  the  exception  of  Owen, 
none  of  them  had  evidence  to  shew  that  they 
had  incurred  any  costs  previously  to  that  date. 
Qough,  another  member,  had  not  received 
any  direct  notice  of  withdrawal;  but  he 
now  acted  as  solicitor  for  Watkins,  who  had. 
Two  other  members,  Williams  and  De 
Winton,  had  not  applied  for  a  copy  of  the 
petition;  but  they  had  instructed  counsel 
to  appear,  and  they  received  no  notice  of 
withdirawal  until  the  morning  of  the  8th 
of  December,  the  day  on  which  the 
petition  appeajred  in  the  Vice  Chancellor's 
paper. 

The  petition  was  never  served  upon  any 
one,  and  no  affidavit  was  filed  in  support 
of  it 

Niw  8iRi£8,  36.— Chivc. 


Mr.  Stevens  and  Mr,  Willis^  for  the  com- 
pany, and  the  former  for  Pickering,  Soare, 
Owen  and  other  members;  Mr.  Pontifex^ 
for  Williams  and  De  Winton;  and  Mr. 
Laurie,  for  Watkins  and  Gough,  asked  for 
their  costs  against  the  petitioner,  submit- 
ting that  he  had  no  right  to  withdraw  his 
petition,  but  upon  the  terms  of  paying  the 
respondents  their  costs  previously  incurred. 

Mr.  OcUdecotty  for  the  petitioner,  opposed 
the  several  applications,  insisting  that  the 
appearance  of  the  respondents  was  not 
bond  fide,  and  neither  useful  nor  necessary. 
No  order  could  be  made  to  affect  the  com- 
pany, inasmuch  as  the  petition  had  never 
been  served  as  required  by  the  general 
orders.  Parties  appearing  only  in  answer 
to  the  advertisement  did  so  at  their  own 
risk,  otherwise  any  number  of  shareholders 
might  j^)pear  simply  to  create  costa  Be- 
sides, all  the  respondents  had  sufficient 
notice  of  withdrawal,  for  notice  to  Watkins 
was  notice  to  his  solicitor,  Qough. 

KiNDBBSLBT,  V.C. — The  only  question 
is,  whether  any,  and  which,  of  the  respon- 
dents upon  this  petition  are  entitled  to 
their  costs.  It  seems  that  the  club  is  in  no 
difficulty  whatever,  but  that  the  petitioner 
had  taken  some  offence  at  a  demand  for 
payment  of  a  trivial  debt,  and  was  induced 
by  personal  pique  to  present  this  petition. 
It  had  not,  however,  been  served  when  the 
meeting  was  held  at  which  the  petitioner 
was  present,  and  there,  after  a  discussion 
upon  the  subject,  he  was  prevailed  upon  to 
withdraw  it,  being  himself  a  debtor  to  the 
dub,  and  the  club  perfectly  solvent.  At 
that  time  the  chairman  of  the  company 
referred  to  the  costs  occasioned  to  the  com- 
pany in  preparing  to  oppose  the  petition, 
and  in  particular  to  the  expenses  incurred 
by  himself  in  two  journeys  up  to  London ; 
and  upon  Mr.  Edmonds,  on  behalf  of  his 
client,  refusing  to  pay  them,  he  was  told 
that  the  company  would  endeavour  to 
recover  them.  Accordingly,  they  instructed 
counsel  to  appear  upon  the  petition,  who 
did  so,  and  asked  for  their  costs,  and  the 
matter  only  stood  over  to  the  present  day  for 
information  as  to  details.  There  can  be  no 
doubt  that  the  company  are  entitled  to  their 
costs.  It  was  said  they  were  never  served, 
and,  therefore,  they  were  not  acting  bond  fide 
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in  ooming  forward  to  oppose.  Bat  there  is  no 
foundation  for  that  suggestion.  True,  they 
were  not  served;  but  surely  the  directors,  on 
finding  that  the  petition  had  been  presented 
and  advertised,  might,  if  necessary,  take 
steps  to  prevent  a  winding-up  for  which  there 
was  no  reason.  The  company  had  a  right, 
and  everybody  interested  had  a  right  to 
come  forward  and  oppose  such  an  applica- 
tion, and  there  is  no  ground  to  say  they 
only  came  to  create  costs.  The  company 
clearly  must  have  their  costs ;  and  so  must 
Pickering,  who  stands  on  the  same  footing. 
The  other  parties  are  in  a  different  posi- 
tion. Williams  and  De  Winton  were  not 
personally  served,  but  practically  they  were 
by  the  notice  in  the  G^tte,  the  very  purpose 
of  which  advertisement  is  to  give  every 
shareholder  an  opportunity  to  appear  and 
oppose  if  he  thinks  proper.  They  came  to 
oppose  it,  and  rightly;  and  the  only  ques- 
tion is,  whether  they  had  incurr^  any 
expenses  prior  to  their  receipt  of  notice  of 
withdrawal;  and  it  appears  that  they  only 
received  this  notice  on  the  very  day  on 
which  the  petition  was  in  the  paper,  by 
which  time  they  had  instructed  counsel  to 
appear,  and  they  must  have  their  costs.  So 
must  Gough,  for  notice  to  Watkins  was  not 
notice  to  him,  and  the  onus  lies  upon  the 
party  insisting  that  notice  had  been  given 
to  prove  that  fact.  But  Watkins  had  dis- 
tinct notice  on  the  6th,  and  so  had  Soare, 
and  there  is  nothing  to  shew  that  they 
had  incurred  any  costs  prior  to  that  time. 
Therefore,  they  cannot  have  their  costs; 
and  the  same  observation  applies  to  the 
others  in  the  same  category.  Owen  had 
incurred  costs  before  he  received  the  notice, 
and  he  must  have  them. 


Stuart,  V.C. 
Nov.  10. 


LAWES  V.  GIBSON. 


Vendor  arid  Purchaser  —  Leaseholds — 
"  Outgoings" — Costs, 

Conditions  of  sale  of  leasehold  property 
provided  that  the  vendors  should  pay  "  all 
outgoings"  up  to  the  half-quarter  day,  when 
the  purchase  was  to  he  completed  : — Held, 
that  under  the  term  " outgoings"  the  above 
half -quarter's  rent  was  payable  by  the 
vendors. 


Defendant  sticceeding  was  not  aUowedhis 
costs  of  a  suit  concerning  18i.  where  he  Iiad 
refused  a  reference. 

On  the  24th  of  October,  1864,  the  plain- 
tiffs, who  were  the  assignees  in  bankruptcy 
of  William  Dean,  put  up  for  sale  by  public 
auction,  in  two  lots,  certain  leasehold  pro- 
perty situate  in  the  parish  of  St  Pancras, 
in  the  county  of  Middlesex,  and  the  defen- 
dant became  the  purchaser  of  such  lots  for 
the  respective  sums  of  120L  and  20^  The 
particulars  of  sale,  after  the  description  of 
the  lots,  contained  the  following  clause  : 
*'  Possession  will  be  given  immediately  on 
the  completion  of  the  purchase,  and  the 
vendors  will  pay  all  outgoings  until  the 
half-quarter  day," 

The  conditions  of  sale  also,  afber  pro- 
viding for  the  payment  of  the  deposit  by 
the  purchaser  immediately  after  the  sale, 
and  for  the  copnpletion  of  the  purchase  on 
the  14th  of  November,  1864,  proceeded  as 
follows:  "  And  the  purchaser  shall  then  have 
possession  of  the  property,  all  outgoings  up 
to  the  day  being  cleared  by  the  vendors." 

The  defendant  claimed  either  to  be  al- 
lowed half  a  quarter's  rent  up  to  the  14th 
of  November,  or  that  the  plaintiffs  should 
pay  it 

The  plaintiffs  refused  to  accede  to  the 
defendant's  claim. 

The  annual  rent  of  the  premises  com- 
prised in  lot  2.  was  190/.;  and  as  the  pur- 
chase-money of  that  lot  was,  as  has  been 
stated,  only  20/.,  the  half-quarter's  rent  of 
the  premises  therein  comprised  exceeded 
the  purchase-money  of  such  lot. 

The  annual  rent  of  the  premises  com- 
prised in  lot  1.  was  100/.;  a  half-quarter's 
rent  of  the  premises  comprised  in  the  two 
lots  was  therefore  36/.  5s, 

The  plaintiffs'  solicitor,  in  order  to  save 
expense,  proposed  to  refer  the  question 
between  the  plaintiffs  and  the  defendant 
either  to  the  decision  of  the  Commissioner 
in  Bankruptcy,  or  to  any  one  of  Her  Ma- 
jesty's counsel,  or  to  compromise  the  matter 
by  allowing  half  the  sum  in  dispute,  or 
to  submit  the  question  to  this  Court  on  a 
special  case;  but  all  those  offers  the  defen- 
dant declined. 

The  plaintiffs  thereupon  filed  this  bill 
against  the  defendant  for  a  specific  perform- 
ance  of  the  agreement  to  purchase,  and 
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praying  that  it  might  be  declared  that  the 
defendant  was  not  entitled  to  any  deduc- 
tion or  allowance  in  respect  of  the  half- 
qnarter^s  rent  from  the  29th  of  September 
to  the  14th  of  November,  1864,  or  any  part 
thereof 

The  qaestion  was  whether  the  term  ^^out- 
goings," which  the  particulars  and  condi- 
tions of  sale  provided  should  be  ptdd  by  the 
vendors  up  to  the  14th  of  November,  1864, 
the  half-quATter  day,  included  the  half- 
qoarter^s  rent  up  to  that  day. 

Mr,  Bacon  and  Mr.  EveriUy  for  the 
plaintiffs  contended  that  the  rent  was  not 
apportionable,  and  that  the  term  "out- 
goings*' did  not  include  rent. 

[Stuart,  V.C.  said  he  wished  the  defen- 
dant's counsel  to  confine  their  argument 
to  the  defendant's  refusal  of  the  offers  made 
by  the  plaintiffs  for  the  purpose  of  avoiding 
litigation.] 

Mr,  Mctltna  and  Mr,  Hardy,  for  the 
defendant,  were  accordingly  heard  only  on 
that  point. 

Stxtart,  V.C— The  bill  is  filed  by  ven- 
dors against  a  purchaser  for  the  specific 
performance  of  a  contract  for  the  purchase 
of  leasehold  property ;  and  the  question  is 
whether  or  not  the  plaintiffs  are  bound  to 
clear  off  the  portion  of  the  rent  which  had 
accraed  between  the  29th  of  September  and 
the  Uth  of  November,  1864,  in  respect  of 
the  property  sold  by  them.  In  my  opinion 
the  plaintiffs  are  bound  to  do  so.  But  their 
right  to  a  decree  for  specific  performance, 
subject  to  a  declaration  that  they  must  pay 
the  rent  up  to  the  Uth  of  November,  1864, 
is  clear. 

The  only  remaining  question  is  as  to  the 
costs  of  the  suit.  The  plaintiffs  having  failed 
in  their  contention  with  reference  to  tiie  con- 
struction of  the  contract,  the  ordinary  course 
would  be  that  they  should  be  ordered  to  pay 
the  costs  of  the  suit  But  there  are  circum- 
stances m  this  case  which  would  make  it 
highly  unreasonable  that  they  should  pay 
those  coats.  In  the  first  place,  the  plaintiffs,  in 
order  to  avoid  litigation  about  a  trifling  sum, 
offered  to  refer  the  decision  of  the  question  to 
the Comnussioner  in  Bankruptcy;  but  that 
offer  having  been  refused  by  the  defendant, 
they  then  offered  to  leave  the  question  to  a 
Queen's  Coonsely  but  that  was  also  declined. 


They  then  proposed  to  take  the  opinion  of 
the  Court  upon  the  matter  on  a  special 
case,  but  this  proposal  the  defendant  like- 
wise declined.  These  refusals  on  the  part  of 
the  defendant  have  a  material  bearing  upon 
the  question  of  costs.  The  defendant  not 
only  resisted  all  those  modes  of  settling  in 
a  short  and  inexpensive  way  the  question 
between  himself  and  the  plaintiffs,  but  he 
stated  that  he  was  quite  prepared  to  meet 
any  proceedings  which  might  be  instituted 
against  him  in  this  Court,  and  that  unless 
the  Court  decided  against  him  he  should 
positively  refuse  to  take  the  premises.  Under 
all  these  circumstances,  I  feel  that  I  should 
not  be  justified  in  giving  costs  to  either 
party,  and  I  regret  that  the  Court  should 
have  been  occupied  at  all  in  the  consider- 
ation of  such  a  question  as  that  raised  in 
this  case.  It  is  no  credit  to  the  assignees 
of  a  bankrupt  to  file  a  bill  upon  such 
a  matter;  neither  is  it  any  credit  to  the 
defendant  to  occupy  the  time  of  the  Court 
upon  a  matter  which  resolves  itself  into 
whether  he  was  a  wise  man  or  not  in 
refusing  to  pay  about  18/.  There  must  be 
a  decree  for  specific  performance,  subject  to 
a  declaration  that  the  plaintiffs  must  clear 
off  the  rent  up  to  the  14th  of  November, 
1864,  and  each  party  must  pay  his  own  costs. 


KiNDEBSLET,  V.C. 

Nov.  18. 


In  re  the  Warwick 

AND    WORCESTER 
RAILWAY  COMPANY, 

ex  parte  WEiss  and 

OTHERS. 


Compcmy — Joint- Stock  Companies  Wind- 
ing-up Act,  1848,  (11  <fe  12  Vict,  e,  45.)— 
Misapplication  of  Compani/s  Funds — Juris- 
diction, 

Under  the  Joint-Stock  Companies^  Wind- 
ing-up  Act,  1848  (11  <Cr  12  Vict,  c,  45),  the 
Judge  in,  chambers  has  jurisdiction  to  enter- 
tain an  application  by  summons  in  the  wind- 
ing-up to  charge  a  contributory  with  mis- 
applying the  funds  of  the  company;  and  the 
official  manager  is  the  proper  person  to 
make  such  application. 

This  was  an  application,  by  summons 
adjourned  from  chambers,  by  the  official 
manager  of  the  Warwick  and  Worcester 
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Railway  Company,  a  company  provisionally 
registered  under  the  7  <!:  8  Vict,  c  1 10,  but 
never  incorporated,  and  now  in  course  of 
winding  up  under  the  Joint-Stock  Com- 
panies'Winding-up  Act>  1848(11412  Vict 
c.  45),  to  debit  the  accounts  of  four  contri- 
butories  of  the  company,  who  had  been 
members  of  the  committee  of  management 
and  the  finance  committee,  with  the  amount 
of  certain  sums  of  money  alleged  to  have 
been  drawn  by  them  from  the  ^nds  of  the 
company,  and  misapplied. 

Tlie  official  manager  had  previously  filed 
a  bill  against  the  same  parties,  for  the  pur- 
pose of  charging  them  with  the  same  sums ; 
but  ihe  bill  was  dismissed,  on  the  ground 
that  the  official  manager  could  not  institute 
a  suit,  as  representing  one  section  of  the 
shareholders,  against  other  shareholders — 
See  EmeH  v.  Weiss,  32  Law  J.  Rep. 
(K.s.}Chane.  113. 

Mr.  Kenyan,  Mr,  T,  H,  Terrdl,  Mr, 
Roxburgh,  Mr,  Archibald  Smith  and  Mr, 
Vool,  for  the  several  respondents,  took  a 
pretiminary  objection  to  the  form  of  pro- 
ceeding.— The  Winding-up  Act,  1848,  was 
not  intended  to  give  jurisdiction  in  the 
winding-up  over  parties  charged  with  mis- 
application of  funds  or  breach  of  trust. 
In  respect  of  such  matters,  complete  justice 
cannot  be  done  without  the  institution  of  a 
suit — 

Carpenter^s  and  Weiss^s  case,  5  De  Gex 

<Ss  Sm.  402 ;  s.  c  21  Law  J.  Rep.  (k.s.) 

Chanc  835. 
ChadwicJ^s  case,  15  Jur.  597. 
In  re  Marylehone  Banking  Company,  1 

Hall  &  Tw.  100;  s.  c.  18  Law  J.  Rep. 

(n.s.)  Chanc.  81. 
Decks  V.  Stanhope,  1  Sim.  N.S.   448; 

s.  c.  20  Law  J.  Rep.  (n.s.)  Chanc. 

485. 
To  bring  in  such  a  charge  as  the 
present  under  the  order  for  winding  up 
is  like  charging  a  person  with  wilful 
default  under  a  common  order  for  an 
account.  The  Ifioth  section  of  the  Com- 
panies' Act,  1862  (25  &  26  Vict  c  89), 
which  expressly  confers  the  jurisdiction  in 
the  case  of  companies  wound  up  under  it, 
shews  that  the  jurisdiction  was  not  supposed 
to  exist  under  the  ormer  acts;  but,  even 
under  that  section,  the  Court,  in  compli- 
cated cases,  will  decline  to  exercise  the 


summary  jurisdiction,  and  will  require  a 
biU  to  be  filed— 

In  re  the  Bank  of  (ribraltar  and  Malta, 
34  Law  J.  Rep.  (n.s.)  Chanc  617. 
Secondly,  the  official  manager  is  not  the 
proper  person  to  institute  proceedings 
against  contributories.  He  represents  the 
whole  company,  and  cannot  act  on  behalf  of 
some  members  against  others — 

Emeti  v.  Weiss,  ubi  supriL 
Mr,  Olasse  and  Mr.  Fry,  for  the  official 
manager,  were  not  called  upon. 

KiKDERSLET,  V.C. — I  shall  deal  with 
this  merely  as  a  preliminary  objection,  and 
the  view  which  I  take  of  it  as  such  will 
not  prevent  the  respondents  from  afterwards 
insisting  that  this  is  not  a  case  in  which 
the  Court  ought  to  exercise  the  jurisdiction 
given  to  it  by  the  Winding-up  Act.  The 
objection  amounts  to  this :  that  whatever 
may  be  the  circumstances,  on  whatever 
grounds  the  parties  are  sought  to  be  made 
liable,  and  against  whomsoever  the  chaige 
is  made,  there  is  no  jurisdiction  to  enter- 
tain the  question  in  the  winding-up ;  and, 
secondly,  that  if  the  jurisdiction  exists,  the 
question  cannot  be  entertained  on  the 
application  of  the  offieiai  manager. 

I  think  it  would  be  very  prejudicial  to 
the  general  interest  if  that  were  the  rule. 
It  is  said  that  complete  justice  cannot  be 
done  in  these  cases  without  a  bill  being 
filed ;  but  I  cannot  see  why  that  should  be 
so.  There  are  in  proceedings  under  the  wind- 
ing-up at  least  as  great,  and  often  greater 
facilities  for  getting  discovery  either  from 
the  parties  concerned  or  from  third  parties; 
there  is  the  same  Judge  to  decide  the 
questions,  and  the  same  right  of  appeal  to 
a  superior  tribunal,  and  thence  to  the  ulti- 
mate Court  of  Appeal  Whether  the  act  of 
1848  gave  the  jurisdiction  or  not,  the 
l^islature,  by  the  act  of  1862,  which, 
admittedly  does  give  the  jurisdiction,  has 
shewn  that  it  thinks  justice  can  be  done 
by  this  mode  of  proceeding.  But  does  the 
act  of  1 848  give  the  jurisdiction  ?  The  object 
of  that  act  was  to  provide  a  cheap  and  sum- 
mary mode  of  administering  justice  among 
a  large  class  of  persons,  the  shareholders, 
or  members,  or  contributories  of  a  quasi- 
partnership,  with  respect  to  all  matters 
relating  to  the  affairs  of  the  partnership, 
and  to  avoid  the  cumbrous  machinery  and 
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what  I  may  call  the  lumber  of  a  Chapcery 
siiit  Therefore,  if  complete  justice  can  be 
done,  among  all  parties,-  in  any  matter  by 
thia  mode  of  proceeding  (and  I  have  already 
observed  that  I  see  no  reason  why  it 
cannot),  it  must  be  assumed  that  the  act 
intended  is  to  be  done  in  that  manner  rather 
than  by  a  suit.  The  92nd  section  enacts, 
that  the  Master  (that  is,  now,  the  Judge  in 
Chambers)  shall  adjudicate  upon  and  deter- 
mine any  matter  in  contest  between  contri- 
butories,  or  classes  of  contributories,  which 
may  be  necessary  or  proper  to  be  determined, 
in  order  to  the  complete  winding-up  of  the 
company.  Now,  this  is  a  question  between 
contiibutories  or  classes  of  contributories, 
for  it  is  an  attempt  of  a  large  class  of  con- 
tribntoiies  to  malce  a  smaller  class  liable 
in  respect  of  monies,  and  it  ia  impossible, 
without  determining  this  question,  that  the 
affairs  of  the  company  can  be  completely 
wound  up.  Therefore,  both  upon  the  gene- 
ral policy  and  the  language  of  the  act,  I 
can  gee  no  reason  why  the  Judge  in  cham- 
bers should  not  entertain  the  question. 
Then,  is  there  any  authority  against  it? 
If  Vice  Chancellor  Parker,  in  Carpenter^ s 
6(ue,  had  decided  against  the  jurisdiction, 
I  should  haye  hesitated,  whatever  was  my 
()wn  opinion,  to  decide  otherwise ;  but  so 
far  from  having  so  decided,  it  appears  to  me 
that  he  expressly  recognized  the  jurisdiction 
of  the  Master,  though  he  discharged  the 
order  on  the  ground  that  the  parties  charged 
were  not  the  only  persons  liable  for  the  mis- 
application of  the  firnds.  That  case,  there- 
fore, is  an  authority  in  favour  of  the  jurisdic- 
tion, and  I  do  not  think  that  the  cases  of 
^«ife»  V.  Stanhope  and  In  re  Marylebone 
Banking  Company  touch  the  present  ques- 
tion. I  must,  therefore,  hold  that  the  juris- 
diction exists.  With  regard  to  the  question 
whether  the  official  manager  is  the  proper 
person  to  make  the  application,  which  is  a 
mere  matter  of  form,  although  I  held,  in 
Ermt  V.  Weigs,  and  still  think,  that  the 
official  manager  cannot  represent  one  class  of 
contributories  against  another  in  a  suit,  I 
think  that  it  was  the  intention  of  the 
Winding-up  Act  that  in  all  questions  aris- 
u^  in  the  winding-up  between  contribu- 
tories, or  between  the  company  and  indi- 
ridnal  contributories,  .the  official  manager, 
whose  duty  it  is  to  get  together  the  assets 
of  the  company,  is  the  proper  person  to 


bring  the  matter  before  the  Judge.  In  Car- 
penter's case  the  application  was  made  by 
the  official  manager;  that  case,  therefore, 
is  an  authority  also  in  favour  of  the  official 
manager  on  this  point.  I  must  overrule  the 
objection. 


:} 


CLARKE  V.  CLARK. 


Cranworth,  L.C. 
Nov.  18,  20,  25 

Ancient  Lights,  Obstruction  of — Injunc- 
tion— Material  Annoyance. 

In  order  to  entitle  a  plaintiff  to  an  injunc- 
tion against  a  defendant  obstructing  the 
access  of  light  and  air  to  his  house,  the 
obstruction  complained  of  must  be  such  an 
interference  with  the  light  and  air  as  to 
cause  material  annoyance  to  those  who  occupy 
the  house;  and  the  loccUity  of  the  plaintiff's 
house,  whether  in  a  large  town  or  in  the 
country,  is  to  be  taken  into  consideration  in 
estimcUing  the  amount  of  obstruction  neces- 
sary to  justify  the  interference  of  the  Court, 
In  a  large  city  the  mere  obstruction  of  the 
direct  rays  of  the  sun  for  two  hours  in  the 
day,  during  the  vnnter  months,  is  not  a 
sufficient  ground  for  granting  an  injunction. 

The  plaintiff  was  the  owner  of  a  house 
and  garden  in  Park  Street,  Bristol,  and  this 
suit  was  instituted  for  the  purpose  of  re- 
straining the  defendant,  who  was  the  owner 
of  the  adjoining  house  and  garden,  from 
erecting  or  permitting  to  remain  any  build- 
ings so  as  to  interfere  with,  obstruct  or 
lessen  the  free  and  uninterrupted  access  and 
admission  of  light  to  and  into  and  through 
the  plaintiff's  house  and  premises,  to  the 
same  extent  as  the  same  was  enjoyed  by 
the  plaintiff  and  his  tenant  previously  to 
the  erection  by  the  defendant  of  the  build- 
ings complained  of 

It  appeared  that  Park  Street,  Bristol,  w&9 
a  street  running  north  and  south,  and  the 
houses  of  the  pontiff  and  of  the  defendant 
adjoined  each  other  and  were  on  the  west 
side  of  the  street,  the  defendant's  house 
being  on  the  south  side  of  that  of  the  plaintiff. 
Both  houses  had  gardens  in  the  rear,  which 
were  separated  by  a  wall  7  feet  high.  The 
back  of  the  plaintiff's  house  extended  seve- 
ral feet  further  back  into  the  garden  than 
that  occupied  by  the  defendant,  and  had  in 
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the  ground  floor  one  window  only,  which 
look^  into  the  garden.  This  window  was 
about  7  feet  from  the  wall  separating  the 
two  gardens. 

About  the  middle  of  August,  1864,  the 
defendant  began  to  make  preparations  for 
the  erection,  in  his  garden,  of  a  covered 
way  from  the  back  of  his  house  to  buildings 
which  he  intended  to  erect  in  the  garden, 
close  to  the  garden  wall,  for  carrying  on 
the  business  of  a  photographer.  The  plain- 
tiflTs  tenant  thereupon  remonstrated  with 
the  defendant's  builder,  who  promised,  after 
some  discussion,  to  erect  the  photograph 
rooms  at  the  further  end  of  the  garden,  by 
which  they  would  have  been  removed  to 
such  a  distance  from  the  plaintiff's  house 
that  they  would  not  affect  the  access  of 
light  and  air  to  the  plaintiff's  house,  and 
also  promised  that  the  covered  way  should 
not  be  raised  above  the  height  of  the  garden 
wall.  Subsequently,  however,  the  defendant 
declined  to  carry  out  this  proposal,  and 
proceeded  with  the  erections,  which,  at  the 
time  of  filing  the  biU,  on  the  22nd  of  Sep- 
tember, 1864,  were  in  the  following  con- 
dition :  The  covered  way  had  been  erected  to 
a  height  of  from  4  to  6  feet  above  the  level 
of  the  garden  wall,  and  a  wooden  room 
of  about  16  feet  in  length  was  being  con- 
structed at  about  3  feet  from  and  parallel 
with  the  garden  wall,  at  a  distance  of  about 
16  feet  down  the  garden  wall  calculated 
from  the  back  of  the  plaintiff's  house,  to 
a  height  of  8  feet  6  inches  above  the  top 
of  the  wall ;  and  further  on,  and  adjoining 
the  last-mentioned  room,  a  further  room 
was  in  course  of  construction,  and  had 
been  already  raised  a  little  higher  than  the 
last-mentioned  room,  at  about  the  same 
distance  of  3  feet  from  the  garden  wall. 

It  was  alleged  that,  even  if  not  erected 
higher  than  at  present,  the  erection  and 
covered  way  very  materially  interfered  with 
and  lessened  the  access  and  admission  of  light 
to  the  plaintiff's  house,  and  particularly  to 
the  back  room  on  the  ground  floor,  and  to 
such  an  extent  as  materially  to  interfere 
with  the  occupation  and  enjoyment  of  the 
house  and  the  use  of  the  room. 

It  appeared  from  the  evidence  that  prior 
to  the  erection  of  the  buildings  comphuned 
of,  in  the  months  of  November,  December 
and  January,  the  sun  shone  into  the  back  par- 
lour at  about  half-past  1 1  a.m.,  and  continued 


so  shining  till  about  half-past  1  p.m.,  when 
it  was  shaded  by  another  building;  but 
that,  after  the  building  of  the  erections 
complained  of,  a  very  small  ray  of  sunshine 
came  into  the  back  parlour  about  1 1  o'clock 
for  about  twenty  minutes,. and  that  no  fur- 
ther sunlight  came  into  the  room  till  about 
1  o'clock,  when  a  slightly  larger  ray  of 
sunlight  came  in  for  a  ^rther  time  of  about 
twenty  minutes ;  but  that  during  themontha 
of  November,  December  and  January  pre- 
viously to  the  erections  by  the  defendant 
the  sun  shone  into  and  illumined  the 
whole  of  the  back  parlour  from  soon 
after  11  o'clock  until  about  half-past  1  in 
the  afternoon. 

The  grounds  of  the  defence  were,  that  no 
materi^  injury  had  been  done  to  the  enjoy- 
ment of  the  house ;  that  the  plaintiff's  house 
being  in  lease  to  a  tenant,  the  Court  would 
not  grant  a  mandatory  injunction  at  the 
instance  of  a  reversioner  only;  and  that  the 
building  having  been,  for  all  substantial 
purposes,  completed  before  the  filing  of  the 
bill,  the  plaintiff  was  too  late  in  applying 
for  relief 

The  matter  came,  in  the  first  instance, 
before  Vice  ChanceUor  Wood,  upon  motion 
for  a  decree,  when  his  Honour  granted  a 
mandatory  injunction  in  the  terms  prayed 
by  the  bill. 

The  defendant  appealed  from  the  whole 
decree. 

Mr,  Qiffard  and  Mr,  EveriU,  for  the 
plaintiff,  cited 

Jcicksan  v.  the  Duke  of  NewcMtle^  33 

Law  J.  Rep.  (n.s.)  Chanc  698. 
The  Attorney  General  v.   Ntchol,    16 

Ves.  338. 
Wilstm  V.  Toumend,  1  Drew,  k  Sm.  324; 
s.  c.  30  Law  J.  Rep.  (n.s.)  Chanc. 
25. 
Mr.  AmphleU  and  Mr,  T,  H.  Terrell,  for 
the  defendant,  contended  that  there  was  no 
such  material  injury  done  to  the  plaintiff's 
house  as  would  justify  the  interference  of 
the  Court — 

Johnson  v.  WycUt,  2  De  Gex,  J.  &  Sm. 
18 ;  s.  c.  33  Law  J.  Rep.  (n.s.)  Chana 
394. 
The  Curriers*  Company  v.  Corhett^  13 

W.R.  1056. 
Lawrence  v.  Austin,  Ibid.  981. 
Durelly,  Pritdiardy  11  Jur.  N.S.  576- 
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Itenberg  t.  the  India  H<m9e  Estate  Com- 
pany, 33  Law  J.  Rep.  (n.s.)  Chanc. 
392. 
Mr.  Oiffardj  in  reply,  referred  to 

Soliuu  V.  De  Held,  2  Sim.  N.S.  133; 
8.  c  21  Law  J.  Rep.  (n.s.)  Chanc 
153. 

Walter  V.  Selfe,  4  De  Gex  <fe  Sm.  315; 
8.  c.  20  Law  J.  Rep.  (n.s.)  Chanc. 
433. 

The  LosD  Chancsllor  (Not.  25),  after 
shortlj  stating  the  facta  of  the  cas& — 
The  question  is,  whether  there  has  been 
Buch  an  interference  with  the  light  and  air 
reaching  the  plaintiff's  house  as  to  cause 
material  annoyance  to  the  occupants.  Ques- 
tions on  this  subject  are  generally  questions 
of  degree,  and  sometimes  very  difficult  to 
deal  with.  All  that  can  be  done  is  to  attend 
to  the  special  facts  of  every  case  as  it  arises, 
and  then  to  form  an  opinion  whether  the 
obstraction  complained  of  is  such  as  to 
deprive  the  complaining  party  of  such  a 
supply  of  light  and  air  as  he  might  reason- 
ably calculate  on  enjoying.  It  is  impossible 
to  treat  these  as  mere  abstract  questions. 
Much  must  turn  on  the  nature  and  locality 
of  the  building,  and  the  supply  of  light 
interfered  with.  Persons  who  live  in  towns, 
and  more  especially  those  who  live  in  large 
cities,  cannot  expect  to  enjoy  the  same 
unobstructed  volumes  of  light  and  air  as 
&11  to  the  lot  of  those  who  live  in  the 
country.  The  steady  spread  of  buildings 
gradually,  but  surely,  obstructs  some  of  the 
light  and  air  which  the  houses  in  large 
towns  formerly  enjoyed,  and  in  estimating 
the  damage,  if  any,  occasioned  to  the 
plaintiff  in  this  case,  I  must  not  omit 
to  take  into  consideration  the  fact  that 
the  house  to  which  the  alleged  injury  is 
done  is  situated  in  a  large  and  populous 
dty. 

In  this  case  the  effect  of  the  defendant's 
building  is  to  prevent  the  direct  rays  of  the 
sun  from  &lling  on  the  plaintiff's  window 
until  it  has  reached  a  sufficient  height  to 
ahine  over  the  new  building.  It  is  not  sug- 
gested that  much  obstruction  is  caused 
during  the  summer  months;  but  in  winter, 
when  the  height  of  the  sun  is  so  much  lower, 
it  appears  from  the  evidence  of  Mrs.  Ked- 
dell  and  her  daughter  that  on  the  days  when 
the  sun  shines  a  very  smaU  ray  of  sunshine 


comes  into  a  comer  of  the  parlour,  about 
11  o'clock,  for  about  twenty  minutes,  and 
no  further  sunshine  comes  into  the  room 
till  about  1  o'clock,  when  a  slightly  larger 
ray  comes  in  for  a  ftirther  period  of  about 
twenty  minutes,  whereas,  before  the  erec- 
tion of  the  defendant's  building  the  sun 
used  to  shine  into  and  illumine  the  whole 
of  the  parlour,  from  soon  after  11  o'clock 
till  about  half-past  1.  It  is  also  stated 
that  the  room  has  become  very  considerably 
darker  than  it  formerly  was,  not  only  on 
the  days  when  the  sun  shines,  but  when  it 
does  not  shine.  The  question  is,  whether 
upon  this  evidence  the  plaintiff  is  entitled 
to  an  injunction.  I  think  not.  I  do  not 
doubt  that  the  effect  of  the  new  building  is 
to  render  the  plaintiff's  room  less  cheerful 
during  the  winter  months.  The  direct  rays 
of  the  sun  do  not  now  reach  it  for  more  than 
about  forty  minutes  in  the  day  at  that  period 
of  the  year,  instead  of  about  two  hours  and 
a  half  as  formerly;  but  I  cannot  conceive 
that  this  is  such  an  obstruction  of  light  as 
amounts  to  a  nuisance.  It  is  not,  and  could 
not  be,  contended  that  the  plaintiff's  house 
is  shut  out  by  the  defendant's  building 
from  the  open  sky,  or  that  its  occupants 
are  driven  to  rely  upon  reflected  light.  The 
window  still  receives  much  more  light  than 
generally  faUs  to  the  lot  of  inhabitants  of 
towns,  and  no  complaint  even  is  made  that 
the  direct  rays  of  the  sun  are  interfered 
with  during  nine  months  of  the  year.  The 
plaintiff  was  bound  to  shew  that  there  was 
a  material  interference  with  the  ordinary 
occupations  of  life;  but  nothing  of  that 
sort  has  been  shewn.  Mrs.  Keddell  and  her 
daughter  and  the  servant,  it  is  true,  say 
that  the  light  has  been  very  considerably 
diminished;  but  what  they  mean  by  that 
they  do  not  explain.  They  do  not  allege 
that  they  are  less  able  to  read,  write  and 
work,  or  to  discharge  any  of  the  ordinary 
duties  of  life.  Mr.  Keddell,  in  the  affidavit 
made  by  him  in  October,  stated  that  the 
diminution  of  light  would  be  so  great  as  to 
prevent  him  from  reading  and  writing  as 
he  had  been  used  to  do ;  but  though  he 
made  another  affidavit  in  April,  after  he  had 
had  the  experience  of  the  vdnter,  he  did  not 
in  that  affidavit  allude  to  what  he  had  said 
in  October,  so  that  it  is  not  unreasonable 
to  infer  that  his  anticipations  were  not 
realized. 
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It  must  be  observed,  that  this  is  not  the 
case  of  a  building  erected  opposite  to  the 
window  of  the  plaintiff's  house,  but  on  one 
side,  at  a  distance  of  3  feet  from  the  plaintiff's 
boundary  wall,  and  running  at  an  angle 
with  the  back  wall  of  his  house  rather  more 
obtuse  than  a  right  angl&  I  am  far  from 
saying  that  no  obstruction  can  be  such  as 
to  amount  to  a  nuisance,  unless  it  is  set  up 
opposite  to  the  light  obstructed;  but  in 
estimating  the  quantum  of  inconvenience 
occasioned  by  a  building,  the  circumstance 
that  its  effects  can  be  felt  only  laterally,  is 
not  to  be  overlooked.  The  real  question  is, 
whether  the  light  is  so  obstructed  as  to 
cause  material  inconvenience  to  the  occu- 
piers of  the  house  in  the  ordinary  occupa- 
tions of  life.  In  my  opinion  the  evidence 
faUs  far  short  of  what  is  necessary  to  estab- 
lish this,  and  the  bill  must  therefore  be 
dismissed,  and  according  to  the  ordinary 
rule,  with  costs. 


Lords  Justices.  \  Jn     re      the      haytos 

1865.  >       GRANITE   COMPANY,    fX 

Dec.  21.       j      parte  bell. 

Companies*  Act,  1862,  s,  158.— Wind- 
ing-up —  Assignment  —  Claim  by  Lessor 
ugainst  the  Company's  Estate  for  future 
Bent, 

An  incorporated  company  was  ordered  to 
be  wound  up,  under  the  Companies  Act, 
1862 ;  and  a  quarrying  lease  to  the  company 
(containing  no  provision  against  assign- 
ing J  for  a  term,  the  chief  part  of  which 
was  unexpired,  was  assigned  by  the  official 
liquidator  and  the  company  to  a  stranger. 
On  an  application  by  the  lessor,  who  objected 
to  the  assignment,  the  Lords  Justices  directed 
a  claim  to  be  entered  against  the  compant/s 
estate  for  the  whole  amount  of  the  future 
rent  during  the  term. 

This  was  an  appeal  from  an  order  made 
by  the  Master  of  the  Rolls  {ante,  p.  29) 
upon  an  adjourned  summons. 

The  Haytor  Granite  Company,  an  incor- 
porated company,  was  being  wound  up,  on 
the  petition  of  a  member,  under  the  Com- 
panies' Act,  1862.  The  official  liquidator, 
with   the    company,   had    assigned   to    a 


stranger  a  lease  of  quarries  held  by  the 
company  for  a  term  of  twenty-seven  years 
and  a  half  from  the  2nd  day  of  March, 
1857.  There  was  no  provision  iur  the  lease 
against  assigning  j  but  the  lessor,  Mr.  ScobeU, 
objected  to  the  assignment,  and  took  out 
a  summons,  under  the  winding-up  proceed- 
ings, for  leave  to  prove  as  a  creditor 
against  the  company's  estate.  He  claimed 
that  a  sum  of  money  out  of  the  com- 
pany's assets  should  be  brought  into 
court,  or  otherwise  impounded,  to  answer 
any  possible  default  that  might  be  made 
in  payment  of  future  rent  The  rent, 
which  amounted  to  275^.  a  year,  had 
been  all  paid  by  the  company  up  to  the 
date  of  the  assignment.  Since  that  date,  it 
had  been  paid  by  the  assignee  through  his 
solicitor,  who  happened  to  be  also  the  com- 
pany's solicitor;  but  Mr.  ScobeU  treated 
these  payments  as  made  on  behalf  of  the 
company. 

The  summons  had  been,  by  desire  of  the 
chief  clerk,  a4Joumed  into  court ;  and,  on 
the  13th  of  November,  1865,  the  Master 
of  the  RoUs  refused  Mr.  Scobell's  ap- 
plication, with  costs.  Mr.  ScobeU  ap- 
pealed. 

The  Companies'  Act,  1862  (25  &  26 
Vict  c.  89),  s.  158,  and  Rule  25  (1)  of  the 
Greneral  Order  of  the  11th  of  November, 
1862,  under  that  act,  were  more  particularly 
referred  to. 

Mr,  De  Gex,  for  the  appellant,  contended 
that  there  was  no  provision  in  the  Com- 
panies' Act,  1862,  shewing  an  intention  to 
discharge  companies  in  such  cases.  It  was 
not  the  policy  of  the  Winding-up  Acts,  as 
it  was  of  the  Bankruptcy  Acts,  to  release 
the  liabilities  under  covenants  in  leases. 
The  Court  ought  not  to  permit  a  certificate 
that  the  company  has  been  wound  up  to  be 
given,  and  this  would  be  the  residt  of  dis* 
allowing  the  claim. 
He  referred  to — 

Aut^l  V.  Mylnes,  4  Term  Rep.  94. 

King  v.  Malcott,  9  Hare,  692 ;  s.c.  22 
Law  J.  Rep  (n.s.)  Chanc  157. 

(1)  The  value  of  such  debts  and  cUdma  aa  are 
made  admissible  to  proof  by  the  168th  section  of 
the  said  act  shall,  so  far  as  is  possible,  be  esti- 
mated according  to  the  value  thereof  at  the  date 
of  the  order  to  wind  up  the  company. 
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Thomas  v.  OrtJfUh,  3  De  Gez,  F.  &  J. 
555 ;    8.  c  30  Law  J.    Rep.   (n.s.) 
Chanc.  465. 
I2  4tl3  Vict  c.  106  {the  BanhmpUy 
Law   Consoltdaiian    Act^    1849,)   «. 
146. 
Mr.  Selwyn  and  Mr,  F.  Harrison,  for 
the  official  liquidator. — It  was  impossible 
for  Mr.  ScobeU's    claim  to   be    properly 
reduced  to  a  fixed  amomit ;   and  what  he 
vas,  ia  &ct,  requiring  of  the  Court  was, 
that  it  should  suspend  the  winding-up  of 
the  company  for  the  whole  of  the  unex- 
pired term,  in  order  that  there  might  be 
some  one  to  defend  an  action  for  rent  in 
the  improbable  event  of   the  company's 
assignee   proving  at  any  time  insolvent. 
But,  in  feet,  what  was  contemphited  in  the 
Companies'  Act,  1862,  was  not  a  liability 
which  might  arise  hereafter,  but  a  present 
liability  to  pay  damages,    of  which  the 
amount  was  to  be  ascertained  hereafter. 
The  principle  of  the  same  distinction  waff 
to   be  found   in    the    Bankruptcy   Acts. 
Moreover,   Mr.    Scobell    had    voluntarily 
leased  the  property  to  a  company  ;     he 
knew  that  it  was  liable  to  dissolution,  and 
he  was  not  entitled  to  protection  against 
the  ordinary  incidents  of  dissolution. 
They  cited— 

Boyd  V.  Bobinsy  4  Com.  B.  Hep.  N.S. 
749 ;  a  c.  27  Law  J.  Rep.  (n.s.)  C.P. 
299;  5  Com.  R  Rep.  N.S.  597  ]  28 
Law  J.  Rep.  (n.s.)  C.P.  73. 
Tkomeu  v.  Hopkins,  29  Law  J.  Rep. 
(n.s.)  C.P.  187  ;  s.  c.  nom.  Hopkins 
V.  Thomas,  7  Com.  B.  Rep.  N.a 
711. 
Ex  parte  Kempson,   34  Law  J.  Rep. 

(n.s.)  Bankr.  21.      . 
Taylor  Y.  Young,  3  R  <fe  Aid  521. 
25  ik  26  VicL  c.  89.   (the   Companies' 

Ad,  1862,)  s.  158. 
Qen,  Order  under  ike  Companies'  Act, 

1862,  rule  25. 
24  d:  25  Viet.  c.  134.  (^  Bankruptcy 

Ad,  1861,)  s.  153. 
Mr.  De  Gcx,  in  reply. 

LoKD  Justice  Knight  Bruce  said — 
At  present,  this  company,  which  is  on  the 
point  of  being  wound  up,  is  under  obliga- 
tbns  which  may  expose  it  to  considerable 
pecuniary  liability.  The  respondent  is 
desirous  that  a  course  may  be  taken  which 


would  discharge  it  from  al^  liability;  the  ap- 
pellant 18  desirous  that  the  liability,  whether 
it  can  be  made  out  or  not,  may  be  preserved, 
and  that  the  winding-up  should  proceed  so 
far  only  as  may  be  consistent  with  the  ful- 
filment of  the  obligations  of  the  com^mny, 
and  that  these  should  be  provided  for  by 
stating  the  facts  of  the  case.  The  liability 
of  the  company  ought  not  to  be  extended  ; 
but  the  respondent  is,  I  think,  entitled  to 
have  the  matter  left  to  the  operation  of  the 
law,  unaffected  by  the  circumstance  of  the 
winding-up  of.  the  company.  The  Lord 
Justice  agrees  with  me  substantially,  and 
has  minuted  an  order  in  which  I  agree. 

LoBD  Justice  Tubner  said,  that  the 
question  was  not  whether  or  not  an  order 
should  be  made  ultimately  to  dissolve  this 
company,  but  whether  the  Court  ought,  or 
ought  not,  to  be  made  cognizant  of  a  claim 
then  existing  against  the  company  before 
making  such  an  order.  It  had  been  ob- 
jected that  the  value  of  the  claim  could  not 
be  estimated.  But  whether  this  were  so  or 
not,  on  which  matter  his  Lordship  would 
give  no  opinion,  it  could  not  be  expected 
that  the  Court  should  grant  a  certificate  the 
effect  of  which  would  be,  that  it  would 
have  no  information  whatever  about  the 
existence  of  any  possible  claim,  when  in 
fact  there  was  thcQ  an  actual  claim  for 
the  rent  for  the  whole  of  the  unexpired 
term. 

The  order  would  be  to  discLirge  the 
order  made  by  the  Master  of  the  KoUs,  and 
to  direct  a  claim  to  be  entered  for  the 
whole  amount  of  the  appellant's  future 
rent ;  but  so  that  the  total  to  be  allowed 
on  such  claim  should  not  exceed  the 
sum  which  the  company  could  become 
liable  to  pay  under  its  covenants.  This 
order  to  be  without  prejudice  to  any  order 
which  might  be  made  for  the  dissolution  of 
the  company  upon  application  for  that 
purpose ;  but  no  such  onler  to  dissolve  the 
company  to  be  made  without  notice  to  the 
appellant.  The  costs  of  the  appellant,  and 
of  the  official  liquidator  here,  and  at  the 
hearing  before  the  Master  of  the  Rolls,  to 
come  out  of  the  estate. 
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KiKDJSRSLST,  y.C. 

Dec  11,  12, 
13, 18. 


^  THE  EARL  OF  SHREWS- 
BURY V,  THE  NORTH 
STAFFORDSHIRE 
RAILWAY  COMPANY. 


Railtoay  Company — Contract  to  pay  for 
NonrOpposition  to  a  Bill — Agreement  by 
Promoters,  how  far  binding  on  a  Company 
— 8ife9  Viet.  c.  16.  $.65. 

A  company  mil  not  be  bound  by  the 
contract  of  tte  promoters^  where  the  thing 
contracted  to  be  done  is  ultra  vires  of  the 
company;  and  to  thcU  extent  Lord  CoUen- 
hartCs  doctrine^  that  a  company  is  bound  by 
the  engagements  of  its  promoters^  must  be 
taken  to  be  overruled. 

An  agreement  by  die  promoters  of  a  rail- 
way to  pay  a  sum  of  money  to  a  landowner^ 
through  whose  estate  their  line  is  to  pass, 
for  his  Countenance  and  support  to  the 
scheme,  is  ultra  vires  of  the  company  when 
inrorporated,  and  though  adopted  and  acted 
OH,  wdl  not  be  enforced  against  the  company. 

It  is  not  illegal  for  the  promoters  of  a 
railway  to  agree  personally  with  a  land- 
owner, even  (so  long  as  there  be  no  proof  of 
corrupt  influence  on  his  vote  J  though  he  be 
a  member  of  either  house  of  Parliament,  to 
pay  him  a  sum  of  money  for  withdrawing 
kis  opposition  to  their  bill,  or  giving  his 
countenance  and  support  to  their  scheme; 
but  such  a  payment  is  not  an  ^^  expense 
incurred  in  obtaining  the  special  act,  or 
incident  thereto,*^  within  the  6bih  section  of 
the  Companies  Clauses  Consolidation  Act, 
and  cannot  so  be  upheld  as  a  liability  of  the 
company. 

A  tenant  in  tail  of  land,  through  which 
a  profeeted  railway  was  to  pass,  threatening 
to  oppose  the  bill,  the  promoters,  in  1845, 
entered  into  an  agreement,  containing  stipu- 
lations, all  onerous  on  them,  to  pay  him 
20,000/.  in  the  event  of  the  company  being 
incorporated,  that  sum  to  be  ^^  independent 
of  the  ordinary  payment  for  land,  severance, 
or  other  usual  compensation,"  and  to  be 
paid  into  court.  The  prqject,  failing  in 
committee,  UKhs'  merged  in  another,  the  pro- 
visional committee  of  which  adopted  that 
agreement;  and  the  bill  passed.  Subseguently, 
in  1848,  a  deed  of  covenant  was  executed 
under  the  compan^s  seal,  reciting  that  the 
landowner  had  opposed  the  bill,  and  that, 
"  with  a  view  to  his  countenance  and  support 


to  the  undertaking,  and  to  meet  the  expense 
and  inconvenience  to  u^ich  he  would  be  per- 
sonally subject,  the  promoters  had  promised, 
in  the  event  of  the  company  being  incorpo- 
rated, that  over  and  above,  and  in  addition 
to  the  value  of  the  land  and  the  compensation 
money  for  damage  by  severance,  or  other- 
wise," they  would  pay  him  20,000/.;  but, 
it  being  doubted  whether  it  was  lawful  for 
him  to  retain  it  to  his  own  use,  it  had  been 
arranged  that  the  company  should  retain 
it  and  pay  interest  for  it,  and  he  should 
indemnify  them  in  respect  of  it;  and, 
accordingly,  the  company  covenanted  to  pay 
the  interest,  the  20,000/.  to  remain  in  the 
hands  of  the  company,  they  being  at  liberty, 
when  legally  required,  to  pay  it  into  court, 
and  the  landowner  gave  a  covenant  of 
indemnity. 

An  agreement  of  even  date,  relating  to  the 
lands  taken,  was  mutually  abandoned,  and 
deeds  to  carry  out  a  substituted  arrangement 
prepared,  though  never  executed,  under  which 
the  company  took  possession,  and  paid  the 
purchase-monies  into  court.  Interest  upon 
the  20,000/.  was  paid  up  to  the  death  of  the 
landowner  (for  a  short  period  at  a  reduced 
rate),  and  the  company  refusing  to  pay  it 
further,  a  suit  was  instituted  by  the  next 
tenant  in  tail,  to  enforce  the  agreement, 
but  that  becoming  abated  by  his  death, 
his  successor  filed  a  bill  for  the  same 
purpose  : — Held,  that  the  only  consideror 
tion  for  the  agreement  of  1845  was  to  secure 
the  landowner's  countenance  and  support  to 
the  scheme;  that  the  covenant  and  agreement 
of  1848  amounted  to  no  more  than  an 
adoption  and  carrying  ofU  of  that  agree- 
ment, which,  although  not  illegal,  uhxs  ultra 
vires  of  the  company,  and  could  not  be 
enforced  against  them. 

This  was  a  bill  filed  by  Heniy  John, 
Earl  of  Shrewsbury,  and  Earl  Talbot,  to 
recover  from  the  North  Staffordshire  Kail- 
way  Company  a  sum  of  20,000/.  contracted 
to  be  paid  under  the  following  circum- 
stances. 

By  an  act  of  6  Geo.  1,  and  another  of 
6  <k  7  Vict.,  the  Shrewsbury  estates  were 
limited  to  the  use  of  John,  sixteenth  Earl 
of  Shrewsbury,  and  the  heirs  male  of  his 
body,  with  remainder  to  the  use  of  John 
Talbot  and  the  heirs  male  of  his  body, 
with    remainder   to  the  use  of  Bertram 
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Arthur,  seyenteenth  and  late  Earl  of 
Shrewsbuiyy  and  the  heirs  male  of  his 
body,  with  remainder  to  the  use  of  the 
person  upon  whom  the  title,  honour  and 
dignity  of  Earl  of  Shrewsbury,  by  letters 
patent  of  King  Heniy  the  Sixth  granted 
to  John,  first  Earl,  should  descend,  and 
the  heirs  male  of  the  body  of  such  person, 
with  a  proviso  against  alienation  or  other 
act  whereby  there  should  be  disinherison 
of  the  heirs;  that  is  to  say,  the  estates 
were  the  subject  of  a  parliamentary  entail. 
John  Talbot  died  in  1848,  an  in&nt  and 
unmarried.  Earl  John  died  in  November, 
1852,  without  issue  male,  and  thereupon 
was  succeeded  by  Earl  Bertram  Arthur, 
who  died  in  August,  1856,  also  without 
issue  male;  and  on  the  1st  of  June,  1858, 
the  plaintiff  established  his  claim  to  a  writ 
of  summons  to  the  title  of  Earl  of  Shrews- 
bury, as  next  heir  male  of  the  body  of  the 
first  Earl,  and  so  became  tenant  in  tail 
in  possession  of  the  Shrewsbury  estates, 
although  his  claim  was  much  litigated,  and 
was  not  finally  settled  until  the  month  of 
February,  1860. 

In  or  shortly  before  the  year  1845 — Earl 
John  being  then  tenant  in  tail  in  possession 
—a  railway  was  projected  to  be  carried 
through  a  portion  of  the  settled  estates, 
called  '^  the  Chumet  Valley/'  situate  in  the 
neighbourhood  of  the  fiimily  mansion  known 
as  ^  Alton  Towers.''  The  valley  was  already 
traversed  by  a  canal  belonging  to  the  Trent 
and  Mersey  Navigation  Company,  who  had, 
in  1806,  taken  possession  of  41a.  3r.  of 
land  situate  therein,  under  an  agreement 
for  the  purchase  thereof,  in  respect  of  which 
they  paid  a  yearly  sum  of  70^.  to  the  owner 
for  t^e  time  being  of  the  settled  estates; 
and  it  was  proposed  that  the  projected 
Chumet  Valley  Eailway  Company  should 
be  authorized  by  parliament  to  purchase 
up  the  Trent  and  Mersey  Navigation,  so  as 
to  merge  it  in  the  intended  railway. 

The  scheme  met  with  much  opposition, 
and  the  promoters  being  desirous  to  secure 
the  countenance  and  support  of  so  large 
and  influential  a  landowner  as  the  Earl,  on 
the  25th  of  February,  1845,  an  agreement 
was  entered  into  between  Earl  John  and 
Kobert  C.  Sharp,  the  chairman  of  the  pro- 
visional committee  of  directors,  for  promot- 
ing the  said  railway,  which  agreement  was 
aa  follows: 


"Heads  of  an  arrangement  made  this 
25th  day  of  February,  1845,  between 
the  Earl  of  Shrewsbury  and  Robert  CL 
Sharp,  Esq.,  chairman  of  the  proposed 
Chumet  Valley  Railway  Company,  on 
behalf  of  the  directors  and  himself.  It  is 
agreed  that,  in  the  event  of  such  company 
being  incorporated  by  act  of  parliament, 
the  sum  of  20,000/.  be  paid  to  the  Earl 
of  Shrewsbury,  or  his  executors,  before 
possession  be  taken  of  his  land  for  the  pur« 
poses  of  the  act.  That  the  said  sum  be 
independent  of  the  ordinary  payment  for 
land,  severance,  or  other  usual  com* 
pensation,  the  amount  of  which,  when 
ascertained,  shall  be  paid  into  the  Court 
of  Chancery.  That,  if  possible,  a  clause 
shall  be  introduced  into  the  act  permitting 
the  payment  of  the  monies  payable  for  these 
estates  to  be  paid  to  the  account  now  exist- 
ing in  the  Court  of  Chancery,  instead  of  a 
new  account  to  be  opened  for  the  purposes 
of  this  act.  That,  in  the  formation  of  the 
railway,  no  deviation  shall  be  made  from 
the  parliamentary  line,  otherwise  than 
the  deviation  marked  on  the  plan  agreed 
to  and  signed  respectively  by  Lord  Shrews- 
bury and  Mr.  Sharp.  The  company  shall 
not  have  the  power  to  enter  upon  any  lands 
of  the  Earl  for  the  purpose  of  taking  stone, 
or  other  matenaLs,  or  depositing  soil  or 
refuse,  or  building  huts  or  station-houses, 
or  making  bricks  or  tiles,  without  the  con- 
sent of  Lord  Shrewsbury  in  writing;  they 
shall  not  create  stagnant  waters  or  bore 
holes;  the  ditches  in  the  embankments  to 
be  made  conducive  to  drainage.  The  com- 
pany to  make  all  necessary  bridges  of 
communication,  culverts,  crossings  and 
approaches,  and  to  make  good  all  damages 
done  to  tenants  and  occupiers,  and  to 
execute  their  works  on  Lord  Shrewsbury's 
land  within  three  years  from  the  passing 
of  the  act,  maintaining  a  good  and  effective 
police,  llie  company  shall  dress  down  and 
grass  the  slopes  or  embankments  on  Lord 
Shrewsbury's  land.  That  all  bridges  made 
over  public  or  private  ways,  or  over  the  line 
of  railway,  shall  have  a  parapet  6  feet  high 
if  reqmred.  The  company  to  erect  a  first- 
class  station  at  Oakamoor,  and  so  as  to 
form  no  obstruction  or  inconvenience  to 
the  approach  from  thence  to  Alton  Towers, 
the  designs,  workings  and  drawings  for 
which  to  be  submitted  to  Mr.  Pu^,  at 
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a  cost  of  100/.  The  ornamental  trees  near 
the  line  and  on  the  estate  to  be  protected 
from  damage  by  the  works  of  the  railway. 
The  chairman  of  the  company,  conjointly 
with  others  of  the  directors,  shall  if  required, 
at  any  time  previous  to  the  bill  being  read 
in  the  House  of  Lords,  execute  a  more 
formal  agreement  or  contract,  as  Lord 
Shrewsbury  may  be  advised,  for  the 'pur- 
pose of  securing  the  fulfilment  of  this 
arrangement.  In  the  event  of  any  difference 
of  opinion  or  dispute  arising  on  the  terms 
and  intentions  of  this  agreement,  or  the 
mode  of  carrying  it  into  effect,  John  Wilson 
Patten,  Esq.,  M.P.  for  North  Lancashire, 
shall  determine  such  difference,  and  each 
party  shall  be  bound  by  his  decision." 

liie  Lands  Clauses  Consolidation  Act, 
1845,  was  not  passed  until  after  the  date 
of  this  agreement. 

By  reason  of  some  informality,  the  peti- 
tion for  leave  to  introduce  the  proposed  bill 
failed,  and  the  intended  Chumet  Valley 
Railway  Company  was  never  incorporated. 
But  their  undertaking  was  subsequently 
adopted  by  and  merged  in  the  undertaking 
of  tiie  North  Staffordshire  Railway  Com- 
pany, a  provisional  committee  of  the  latter 
being  formed  to  promote  three  bills  in  par- 
liament to  cany  this  purpose  into  effect, 
which  committee  agreed  with  the  promoters 
of  the  Chumet  Valley  line  to  adopt  their 
project  and  take  up  all  their  liabilities, 
including  particularly  the  agreement  of  the 
25th  of  February,  1845. 

On  the  10th  of  October,  1845,  at  a  meet- 
ing of  the  provisional  committee  of  the 
then  proposed  North  Staffordshire  Railway 
Company,  a  resolution  was  passed,  and 
entered  in  the  minutes,  to  the  effect  that 
the  chairman  reported  "that  an  arrangement 
had  been  made  between  the  old  Chumet 
directors  and  Lord  Shrewsbury,  which,  it 
appeared  to  him  (meaning  the  chairman), 
the  North  Staffordshire  were  in  honour  and 
good  fftith  bound  to  fulfiL  The  arrange^ 
ment  was  then  put  in  by  the  chairman ; 
and  it  was  resolved,  that  the  arrangement 
signed  by  Mr.  Sharp  and  Lord  Shrewsbury 
be  considered  binding  on  the  North  Staf- 
fordshire Company."  The  arrangement 
referred  to  was  admitted  to  be  the  agree- 
ment of  the  25th  of  Febmary,  1845. 

On  the  26th  of  June,  1846,  the  three 
bills  received  the  royal  assent — one  of  them, 


the  Chumet  Valley  line,  giving  power 
to  take  part  of  the  settled  estates — and 
thereby  ihe  North  Staffordshire  Railway 
Company  became  incorporated  with  the 
Trent  and  Mersey  Navigation  Company; 
and  on  the  29th  of  June,  three  days  after 
the  passing  of  these  bills,  at  a  meeting  of 
the  directors  of  the  North  Staffordshire 
Railway  Company,  a  resolution  was  passed 
and  entered  in  the  minutes  as  follows: 
''The  agreements  and  memoranda  of  ar- 
rangements entered  into  with  the  under- 
mentioned landowners  and  others,  with  a 
view  to  and  during  the  application  for  the 
acts  of  parliament,  were  laid  before  the 
board  as  follows, — Lord  ShrewsbuTy,**  and 
others  as  therein  mentioned:  "Resolved, 
that  the  same  be  approved,  and  that  the 
solicitors  and  engineers  be  instructed  to 
carry  them  into  effect,  and  that  the  common 
seal  be  afi^ed  to  such  agreements  as  the 
solicitors  advise  to  be  necessary." 

By  the  North  Staffordshire  Railway 
Act,  1847,  the  three  last-mentioned  acts 
were  partially  repealed,  leaving,  however, 
the  North  Staffordshire  Railway  Company 
incorporated  with  the  Trent  and  Mersey 
Navigation  ;  and  by  the  same  act  of  1847 
the  ndlway  company  were  invested  with 
powers  for  the  construction  of  their  line,  and 
for  the  purchase,  for  the  purposes  thereof, 
of  two  parcels  of  land  of  20  a.  0  r.  2  p.  and 
1 6  a.  3  r.  1 1  p.  respectively,  with  authority  to 
use,  for  the  diversion  of  the  river  Chumet, 
dr.  19  p.,  all  parts  of  the  settled  estates. 

Various  negotiations  took  place  as  to-  the 
amount  and  valuation  of  the  land  to  be  pur- 
chased by  the  company  for  their  line  ;  and 
ultimately  it  was  arranged  that  the  company 
should  retain  29  a.  2  r.  2  p.,  part  of  the  41a. 
3  r.  which  had  been  taken  by  the  Trent 
and  Mersey  Navigation,  and  should  take 
the  1 6  a.  3  r.  1 1  p.,  further  part  of  the  set- 
tled estates,  at  the  respective  prices  of 
1,440/.  and  1,763/.,  and  that  the  rest  of  the 
41  a.  3  r.  should  go  back  to  the  settled 
estates,  and  the  70/.  annuity  should  cease. 

For  the  purpose  of  carrying  into  effect 
the  agreement  of  the  25th  of  February, 
1845,  and  the  agreements  for  the  retention 
of  the  29  a.  2  r.  2  p.  and  the  purchase  of 
the  16  a.  3  r.  11  p.,  two  instruments,  dated 
respectively  the  20th  of  January,  1848, 
were  made  between  and  duly  executed  by 
Earl  John  of  the  one  part,  and  the  Nort^ 
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Staffordshiie  Railway  Company  of  the  other 
part  One  of  these  instruments  consisted  of 
articles  of  agreement  for  the  sale  and  pur- 
chase of  the  29  a.  2  r.  2  p.  and  the  16  a. 
3r.  11  p.,  and  for  the  payment  of  the  pur- 
chase-money into  court  The  other  was  an 
indenture,  under  the  common  seal  of  the 
company,  whereby,  after  reciting  that 
during  the  progress  through  parliament  of 
the  bill  for  incorporating  the  company,  the 
same  was  opposed  by  £^1  John ;  and  that 
with  a  view  to  the  coimtenance  and  sup- 
port of  the  said  Earl  to  the  said  under- 
taking, and  to  meet  the  expense  and  incon- 
venience to  which  he,  the  Earl,  would  by 
reason  thereof  be  personally  subject,  the  then 
promoters  thereof,  in  the  event  of  the  said 
company  being  incorporated,  promised  that 
over  and  above,  and  exclusive  of  and  in 
addition  to  the  full  value  of  the  lands  to  be 
porchased  and  taken  by  the  said  company 
of  and  belonging  to  the  Earl,  and  also  over 
and  above,  and  exclusive  of  and  in  addition 
to  the  compensation  money  to  be  paid  by 
the  said  company  for  all  damage  and  in- 
convenience, by  severance  or  otherwise, 
which  should  be  occasioned  to  the  remain- 
der of  the  estate  of  the  Earl  by  the  pur- 
chase and  taking  of  the  land,  and  which 
said  purchase  and  compensation  money 
should  be  paid  into  the  Court  of  Chan- 
cery, they  would  pay  to  the  said  Earl  the 
sum  of  20,000/.;  and  further  reciting  the 
said  articles  of  agreement  of  even  date ; 
and  that,  notwithstanding  that  the  said 
pnrchaae  and  compensation  money  had 
been  agreed  to  be  paid  for  the  two  seve- 
ral parcels  of  land  mentioned  in  the  said 
articles  of  agreement,  doubts  had  arisen, 
or  might  arise,  whether  it  was  lawful  for 
Earl  John  to  retain  the  said  sum  of  20,000/., 
or  any  portion  thereof,  to  Ids  own  use,  and 
whether  such  sum  of  20,000/.  should  not 
be  deemed  to  have  been  contracted  to  be 
paid  for  and  on  account  of  the  several 
parties  interested  in  such  land,  as  weU  in 
possession  as  in  remainder,  reversion  or 
expectancy;  and  farther  reciting  that  it 
would  be  for  the  benefit  of  Earl  John,  that 
the  said  sum  of  20,000/.  should  not  be 
paid  into  the  Bank  of  England,  and  it  had 
therefore  been  arranged  by  and  between 
the  Earl  and  the  company,  that  the  company 
should  retain  possession  thereof,  and  should 
enter  into  the  covenants  thereinafter  con- 


tained in  respect  thereof,  and  that  the  Earl 
should  also  enter  into  a  covenant  for  in- 
demnifying the  company  from  the  conse- 
quences of  such  arrangement  in  manner 
thereinafter  appearing,  it  was  witnessed 
that  the  North  Staffo^shire  Railway  Com- 
pany, for  themselves,  their  successors  and 
assigns,  covenanted  with  Earl  John,  his 
heirs  and  assigns,  that  they  (the  com- 
pany) would,  so  long  as  they  should  retain 
possession  of  the  said  sum  of  20,000/., 
pursuant  to  the  said  agreement,  pay  to 
Earl  John,  his  executors,  administrators  or 
assigns,  interest  on  the  said  sum  of  20,000/., 
after  the  rate  of  5/.  per  cent,  per  annum, 
by  equal  half-yearly  payments,  on  the  1st 
of  February  and  the  1st  of  August  in  each 
and  every  year;  that  the  said  sum  of 
20,000/.  should  continue  in  the  possession 
of  the  company,  their  successors  or  assigns; 
and  it  was  provided  and  declared  that  it 
should  be  lawful  for  the  company,  at  any 
time  or  times  thereafter,  if  legally  required 
so  to  do,  to  pay  into  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the 
Accountant  General  of  the  Court  of  Chan- 
cery, the  said  sum  of  20,000/.,  and  that 
thereupon,  and  upon  pa3rment  of  all  interest, 
at  the  rate  of  5/.  per  cent  per  annum  upon 
the  said  sum  of  20,000/.,  up  to  the  day 
of  such  payment,  to  the  person  or  persons 
then  entitled  thereto  for  the  time  being, 
that  covenant  should  cease  and  be  void. 
And  Earl  John,  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  cove- 
nanted with  the  company,  and  tiieir  suc- 
cessors and  assigns,  that  he  the  Earl,  his 
heirs,  executors,  administrators  or  assigns, 
would  at  all  .times  thereafter  save  harmless 
and  keep  indemnified  the  company,  their 
successors  and  assigns,  fr^m  all  losses,  costs, 
charges,  damages  and  expenses  whatsoever, 
which  they  might  incur  or  sustain  by 
reason  of  any  action,  suit  or  other  proceed- 
ing which  should  or  might  be  brought, 
commenced  or  instituted,  relative  to  the 
said  sum  of  20,000/.,  or  to  the  payment  of 
interest  thereon,  or  incidental  thereto. 

The  articles  of  agreement  of  even  date 
with  this  indenture  were  mutually  aban- 
doned, and  instead  thereof  an  arrangement 
was  made  whereby  the  company  was  to 
redeem  the  70/.  annuity  at  the  price  of 
2,100/.,  and  to  sell  to  Earl  John  such  part 
of  the  41a.  3r.  as  was  not  required  for 
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their  works,  for  the  sam  of  904/.  15«., 
aud  the  Earl  was  to  sell  to  the  company 
the  20  a.  Or.  2  p.,  which  their  act  autho- 
rized them  to  take,  at  the  price  of  2,323/., 
and  to  give  the  company  the  use  of  the 
3r.  19  p.  required  for  the  diversion  of  the 
river  Churnet,  accepting  50L  for  compen- 
sation in  respect  of  any  such  diversion ;  and, 
upon  payment  into  court  of  their  purchase 
and  compensation  monies,  the  company 
were  to  have  possession  of  the  20a.  Or.  2g. 
and  the  use  of  the  3  r.  19  p. ;  and  the  70/. 
annuity  was  to  cease. 

Early  in  1850  the  drafts  of  several  deeds 
for  carrying  into  effect  the  substituted 
arrangement  were  prepared  on  behalf  of 
the  company,  approved  on  behalf  of  Earl 
John,  and  duly  engrossed.  But  no  deeds 
were  ever  executed.  Notwithstanding,  how- 
ever, the  company  took  possession  of  the 
landis  mentioned  in  the  substituted  ar- 
rangement, and  used  the  same  for  their 
works. 

The  purchase  and  compensation  monies 
to  be  paid  into  court  by  the  company  were 
duly  so  paid,  and  the  dividends  of  the 
stock  in  which  they  were  invested  were, 
by  order  of  the  Court,  paid  to  Earl  John 
during  lus  life,  and,  by  another  order  of 
the  18th  of  January,  1861,  the  sums  which 
accrued  due  between  the  death  of  Earl 
John  and  that  of  Earl  Bertram  Arthur 
were  paid  to  the  executors  of  the  latter; 
and  the  plaintiff,  the  present  Earl,  had 
obtained  a  similar  order  for  payment  of 
the  dividends  to  himsel£  The  company 
paid  to  Earl  John  interest,  at  5/.  per  cent., 
on  the  20,000/.,  from  the  date  of  the  in- 
denture of  covenant  of  the  20th  of  Jan- 
uary, 1848,  up  to  the  8th  of  April,  1852, 
and  from  that  time,  at  the  reduced  rate  of 
4/.  per  cent.,  up  to  the  day  of  his  death,  in 
November,  1852.  At  his  death  the  pay- 
ment of  it  was  shortly  discontinued,  and 
no  part  of  the  principal  had  ever  been 
paid  at  alL 

By  his  will,  dated  the  31st  of  August, 
1845,  Earl  John  appointed  Ambrose  Lisle 
Phillips  and  Charles  Robert  Scott  Scott 
Murray  his  executors,  aud  by  a  codicil  he 
bequeathed  to  them  the  residue  of  his 
personal  estate,  and  they  duly  took  out 
probate. 

A  suit  was  instituted  by  Earl  Bertram 
Arthur,  while  still  an  infant,  and  shortly 


after  his  accession  to  the  earldom,  against 
the  company  and  the  executors  of  Earl 
John,  for  the  purpose  of  enforcing  payment 
of  the  20,000/.,  in  which  suit  the  relief 
sought  by  the  plaintiff  was  substantially 
identical  with  that  now  asked  ;  but  by  the 
death  of  Earl  Bertram  Arthur,  in  1856, 
the  suit  became  abated,  before  coming 
to  a  hearing,  and  it  had  not  since  been 
revived. 

Earl  Bertram  Arthur,  by  his  will,  dated 
the  3rd  of  April,  1856,  appointed  James 
Robert  Hope  Scott  and  Edward  Bellasis 
his  executors,  who  proved  the  same.  They, 
however,  declined  to  prosecute  the  suit 
instituted  by  their  testator,  and,  accordingly, 
the  present  bill  was  filed  by  Mb  successor, 
the  present  Earl,  against  the  North  Staf- 
fordshire Railway  Company  as  principal 
defendants;  the  other  defendants  being 
Ambrose  lisle  Phillips  and  Charles  Robert 
Scott  Scott  Murray,  the  representatives  of 
Earl  John,  who  claimed  their  proportional 
part  of  the  20,000/.  under  the  73rd  section 
of  the  Lands  Clauses  Act,  and  James  Ro- 
bert Hope  Scott  and  Edward  Bellasis,  the 
representatives  of  Earl  Bertram  Arthur,  who 
claimed  to  be  entitled  to  the  interest  on  the 
20,000/.  which  accrued  due  between  the 
death  of  Earl  John  and  that  of  Earl  Bertram 
Arthur. 

The  case  made  by  the  bill  was,  that  Earl 
John  had  entered  into  the  agreement  of  the 
25th  of  February,  1845,  on  behalf  of  the 
settled  estates,  '^  desiring,''  as  was  alleged, 
''  to  secure  reasonable  and  proper  terms  for 
the  protection  of  the  same;''  that  as  posses- 
sor of  the  settled  estates  he  was  bound  to 
assert  the  rights  of  his  successors  to  the 
claim  now  made;  that  the  agreement  was 
fully  adopted  both  by  the  promoters  and 
the  directors  of  the  North  Staffordshire 
Railway  Company,  and  was  recognized 
by  the  payment  of  interest  and  the  re- 
duction of  the  rate;  that  on  the  faith 
of  its  being  carried  into  effect  the  Earl 
gave  his  countenance  and  support  to 
the  undertaking,  without  insisting  on  any 
further  protection  to  the  settled  estates; 
that  he  did  not  directly  or  indirectly  make 
any  corrupt  use  of  his  power  or  position  as 
a  peer  of  parliament  in  the  furtherance  of 
the  company's  several  bills ;  and  that  the 
agreement,  so  adopted  and  acted  upon,  was 
a  valid  agreement  binding  on  the  company. 
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and  not  in  any  way  contnury  to  public 
policy  or  void. 

The  bill  alleged  that  the  plaintiff, 
although  a  director  of  the  company,  was 
not  aware  of  the  existence  of  the  agree- 
ment, or  of  its  adoption  by  the  company, 
nntil  he  accidentally  discovered  the  fact  in 
the  month  of  AprQ,  1860,  and  prayed  a 
declaration,  that  the  agreement  of  the  25th 
of  February,  1845,  was  a  valid  agreement, 
and  was  adopted  by,  and  binding  on,  the 
company;  that  the  principal  sum  of  20,000/. 
belonged  to  the  settled  estates,  and  ought 
to  be  laid  out  in  the  purchase  of  lands  to 
be  settled  to  the  same  uses,  and  that  the 
plaintiff,  as  tenant  in  tail,  was  entitled^  to 
the  interest  thereon  from  the  death  of  Eiarl 
Bertram  Arthur,  and  that  the  company 
might  be  decreed  to  pay  into  court  the 
said  principal  sum,  to  be  laid  out  in  the  pur- 
chase of  real  estate  to  be  settled  to  the  uses 
of  the  settled  estates,  or  to  pay  interest 
thereon  until  paid  to  the  owner  for  the  time 
being  of  the  settled  estates;  and,  after  ask- 
ing consequential  inquiries  and  directions, 
that,  if  necessary  or  proper,  this  suit  might 
be  taken  as  supplemental  to,  or  as  in  the 
nature  of  a  suit  supplemental  to,  the  origi- 
nal suit  of  Earl  Bertram  Arthur. 

The  company,  by  their  answer,  alleged, 
that  Earl  John  having  threatened  to  oppose 
the  Chumet  Valley  Railway,  the  promoters, 
in  order  to  induce  him  to  withhold  his 
opposition,  agreed  to  pay  him  the  20,000/. 
for  his  own  personal  and  absolute  benefit, 
and  that  there  was  no  pretext  for  claiming 
the  sum  on  behalf  of  the  settled  estates; 
that  they  dealt  with  him  throughout  as  the 
absolute  owner  of  the  estates,  wholly  igno- 
rant of  and  uninfluenced  by  the  fact  of  their 
being  settled;  that  the  20,000/.  was  wholly 
independent  of  any  payment  for  the  value 
of  the  land,  or  compensation  for  severance 
or  other  injury,  and  that  the  only  consider- 
ation for  the  payment  of  it  was  the  agree- 
ment on  the  part  of  Earl  John  to  withhold 
his  threatened  opposition,  and  to  give  his 
countenance  and  support  to  the  bill.  They 
admitted  their  recognition  of  the  agreement, 
but  insisted  that  it  was  illegal  and  void, 
and  therefore  not  binding  upon  them,  and 
that  their  funds  could  not  legally  be  ap- 
plied in  payment  of  the  20,000/.,  or  of  any 
part  thereof,  or  of  any  interest  thereon ;  and 
they  submitted  that  the  plaintiff's  claim  was 


a  mere  money  demand,  which  ought  to  be 
prosecuted  at  law,  and  further  insisted  that 
his  right  was  barred  by  the  Statute  of 
Limitations. 

To  the  latter  portion  of  the  prayer  of 
the  bill,  asking  that  the  present  suit  might 
be  taken  as  supplemental  to  that  instituted 
by  Earl  Bertram  Arthur,  the  company  had 
demurred;  but  the  demurrer  was  over- 
ruled— vide  32  Law  J,  Rep.  (n.s.)  Chanc. 
674,  and  the  cause  now  came  on  for  the 
hearing. 

Mr.  RoUy  Mr,  Baily  and  Mr,  Wickens^ 
for  the  plaintiff. — In  the  first  place,  no 
objection  can  be  taken  on  the  ground  that 
the  contract  was  a  mere  personal  engage- 
ment with  Earl  John.  'Axe  benefit  of  it 
could  not  be  secured  exclusively  to  him- 
self, but  must,  by  the  73rd  section  of  the 
Lands  Clauses  Act,  go  to  the  settled  es- 
tates— 

Pole  V.  De  la  Pole,  2  Drew.  &  Sm. 
420;  S.C.  34  Law  J.  Rep.  (n.s.) 
Chanc.  586; 
and  it  is  the  duty  of  the  person  in  pos- 
session to  make  the  best  provision  in  his 
power  on  behalf  of  those  entitled  in  re&iain- 
der,  and  this,  and  no  more,  the  Earl  did. 
The  general  principles  applicable  to  this 
case  are,  first,  that  corporations  are  bound 
by  their  contracts  as  much  as  individuals, 
unless  they  be  vUra  viresy  and  a  contract  is 
not  uUra  vires,  unless  it  manifestly  appear 
to  be  so,  either  from  express  provision  on 
the  face  of  the  special  act,  or  by  necessary 
and  reasonable  inference  from  it — 

Bateman  v.  the  Mayor,  d:c,  of  AskUntr 
under-Lyne,  3  Hurl,  k  N.  323,  335— 
per  Martin,  B. ;  s.  c.  27  Law  J.  Rep. 
(N.s.)  Exch.  468. 
The  East  Anglian  Railway  Company  v. 
the  Eastern  Counties  Railway  Com- 
pany, 11  Com.  B.  Rep.   775;  s.  c. 
21  Law  J.  Rep.  (n.s.)  C.P.  23. 
In  the  latter  case  the  purpose  to  which  the 
funds  of  the  company  were  applied  was 
altogether  foreign  to  the  special  act,  but 
here  it  is  neither  directly  nor  impliedly 
ultra  vires,  and  the  onus  is  upon  the  com- 
pany to  shew  that  it  is  so — per  Parke,  B.  in 
The  Smith  Yorkshire  Railway  Company 
V.  the  Great  Northern  Railway  Com- 
pany, 9  Exch.  Rep.  55;  s.  c.  22  Law 
J.  Rep.  (n.s.)  Exch.  305. 
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Secondly,  that  an  incorporated  company 
comes  in  esse,  cum  onere^  and  is  bound  by 
the  agreement  of  its  promoters,  where  it 
has  received  the  full  benefit  of  that  agree- 
ment That  is  the  doctrine  Liid  down  by 
Lord  Cottenham  in — 

Edufards  y.  the  Chrand  Junction  Rail- 
way Company,  1  MyL  &  Cr.  650; 
s.  c  7  Sim.    337 ;  6  Law  J.  Rep. 
(N.S.)  Chanc  47; 
Stanley  v.  the  Chettter  and  Birkenhead 
Railway  Company,  3  MyL  &  Cr.  773; 
s.  c.  9  Sim.  264 ; 
Lord  Petre  v.  the  Eastern  Counties  Rail- 
way Company,  1  RaiL  Cas.  462; 
Cfreenhalgh  v.  the  Manchester  and  Bir- 
mingham Railway  Company,  3  MyL 
A  Cr.  791;  s.  c.  9  Sim.  416;  8  Law 
J.  Rep.  (N.S.)  Chanc.  75; 
and  was  the  principle  recognized  by  him, 
although  not  the  ground  of  his  decision,  in 
Simpson  v.  Zjord  Hotpden,  3  MyL  &  Or. 
97 ;  s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc. 
315:  in  Queen's  Bench,  10  Ad.  (fe  K 
793;  8  Law  J.  Rep.  (n.s.)  Q.B.  169: 
in  eiTor,  10  Ad.  <fe  K  807;  8  Law  J. 
Rep.  (k.s.)  Exch.  281 ;  and  judgment 
of  Exchequer  Chamber  affirmed,  9 
CL  &  F.  61. 
And  the  principle  was  established  by  Lord 
Eldon  in — 

The  VauxhaU  Bridge  Company  v.  Earl 
Spencer,  Jac.  64. 
It  is  the  right  and  honest  doctrine,  and 
does  not,  as  objected,  go  too  far,  for  it 
must  be  qualified  by  applying  it  to  such 
engagements  only  as  may  be  UwfuUy  con< 
tracted.  Lord  Cottenham's  doctrine  may 
seem  to  have  been  impugned  by  the 
cases  of 

Preston  v.  the  Propriety's  of  the  Liver- 
pool, 4sc,  Railtvay  Company,  5  H.L. 
Cas.  605;  S.C.  1  Sim.  N.S  586;  25 
Law  J.  Rep.  (n.s.)  Chanc.  421, 
and 

The  Caledonian,  d:c.  Railway  Company 
y.  the  Magistrates  of  Helensburgh,  2 
Macq.  391; 
but  the  point  was  not  necessary  for  deci- 
sion, and  was  not  decided.  The  observa- 
tions of  Lord  Cranworth  as  to  the  unsound- 
ness of  the  doctrine  are  mere  obiter  dicta, 
and  in  no  way  conclusive.  Again,  each  of 
those  cases  differs  from  ours.  In  the  first 
the  bill  never  passed,  and  the  lands  were 


never  taken;  and  in  the  second,  the  agree- 
ment was  by  the  promoters  alone,  and 
never  confirmed,  as  the  present  was,  by  the 
company  under  their  corporate  seal,  and 
therefore  it  does  not  touch  the  question  of 
a  subsequent  adoption  by  the  company. 
The  true  principle  is,  that  if  the  thing 
agreed  to  be  done  is  within  the  powers  of 
the  company  when  incorporated,  it  shall 
be  done,  lliirdly,  an  agreement  to  with- 
hold opposition  to  a  bill  is  not  illegal  in 
itself,  neither  when  entered  into  by  a 
private  individual — 

Edwards  v.  the  Grand  Junction  Rail- 
way Company,  ubi  supra; 
Williams  v.  the  St.  Qwrgis  Harbour 
Company,  2  De  Qex  &  J.  547  ;  &  c 
24  Beav.  839;  27  Law  J.  Rep.  (n.8.) 
Chanc.  691 ; 
nor  when  contracted  by  a  peer  of  parlia- 
ment, so  long  as  there  be  no  direct  evi- 
dence of  intent  to  influence  his  vote — 
Simpson  v.  Lord  Howden,  ubi  supra ; 
Lord  Petrey,  the  Eastern  Counties  Rail- 
way Company,  ubi  supra; 
The  Earl    of  Lindsey  v.    the    Great 
Northern    Railway    Company,     10 
Hare,  664;  s.  c.  22  Law  J.   Rep. 
(K.a)  Chanc.  995; 
though  such   an  agreement  may  become 
illegal,  if  it  be  a  part  of  a  whole  firaudu- 
lent  scheme,  e.  g,,  that  it  should  be  kept 
secret  from  the  public  and  the  legislature — 

Simpson  v.  Lord  Howden,  ubi  supriL 
Besides,  the  legality  of  such  a  transaction 
is  recognized  expressly  by  the  Landa 
Cknses  Act  (8  <fe  9  Vict  c  18.  a.  73), 
and  indirectly  by  the  Companies'  Act 
(8  &  9  Vict  c.  16.  8.  65),  in  its  provi- 
sion as  to  "  expenses  incident  to  the  ob^ 
taining  of  the  special  act"(l),  and  the  pay> 
ment  of  the  20,000/.  was  an  expense  inci- 
dent to  the  obtaining  of  the  special  act, 
which  could  not  have  passed  without  it^ 
Fourthly,  an  agreement  to  pay  a  sum  for 

(1)  The  65tli  nection  of  the  8  ft  9  Vict.  o.  16. 
is  M  follows  :  "  And  be  it  enacted,  thai  aU  the 
money  rsised  by  the  company,  whether  by  sab- 
soription  of  the  shareholders,  or  by  loan,  or  other- 
wise, shall  be  applied,  first,  in  paying  the  ooste 
and  expenses  incurred  in  obtaining  the  spedal  act 
and  all  expenses  incident  thereto,  and,  secondly,  in 
carrying  the  purposes  of  the  company  into  exeon- 
tion.»' 
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the  wtthdnwal  of  opposition  is  not  ultra 
nre$ — 

The  Eastern   OmntUs  Railway  Com- 

pony  y.  Hawkes,  5  H.L.  Cas.  331  ; 

sc  3  De  Qex  &  Bul  743:  and 

1  De  Gex,  M.  &  G.  737;  22  Law  J. 

Rep.  (K.8.)  Chanc.  77;  24  Ibid.  601. 
And  is  recognized  by  the  same  section  of 
the  Companies  Act,  as  a  legitimate  pur- 
pose to  which  to  apply  the  monies  of  a 
omipany.  Applying  these  principles^  this 
contnct  is  one  which  the  Court  must  en- 
force against  the  company.  No  part  of  it 
is  illegal,  nor  ultra  vires  of  the  company. 
It  was  aidopted  by  distinct  and  repeated 
Gonfirmafeionsy  by  resolution  of  the  pro* 
meters  of  the  Chumet  Valley  line,  shortly 
after  the  date  of  the  contract,  by  that  of 
the  promoters  of  the  North  Staffordshire 
line,  on  the  10th  of  October,  1845,  and  by 
that  of  the  directors  of  the  company,  after 
incorporation,  on  the  29th  of  June,  1846, 
and  was  finally  ratified  by  the  new  agree- 
ment of  January,  1848,  under  the  corporate 
seal  It  is  one  entire  transaction,  one  law- 
ful agreement,  and  the  company,  haying 
taken  the  benefit  of  it,  must  perform  the 
whole. 

[Enn>SBSLBT,y.C. — If  Lord  Cranworth 
i»  ri(^t,  and  the  company  is  not  bound  by 
SQch  a  contract,  what  consideration  had 
they  for  adopting  it  as  against  the  share- 
holders! Was  not  their  adoption  of  it 
gratuitous  I] 

The  adoption  was  not  gratuitous.  The 
Court  cannot  look  at  the  consideration; 
that  was  a  question  for  the  company, 
whidi  cannot  be  opened  now.  Besides,  the 
withdrawal  of  opposition  was  in  itself  a 
large  consideration ;  the  company  owed  its 
▼ery  eziBtence  to  the  EarFs  non-opposition; 
and  we  say  such  a  consideration  was  yalid 
and  good.  But  it  was  not  the  only  con- 
nderation.  The  20^000/.  was  not  a  mere 
personal  present  to  the  Earl  It  was  paid 
to  the  account  of  the  settied  estates,  and 
always  intended  for  their  benefit ;  and  was 
paid  not  merely  to  buy  off  the  Earl's  oppo- 
sition, but  to  compensate  him,  as  owner 
for  the  time  being  of  the  settled  estates, 
for  damage  sustained  by  way  of  personal 
inconvenience — a  lawful  matter  for  com- 
pensation, over  and  aboTe  the  more  usual 
subjects  of  compensation  provided  for  by 
the  Lands  Clauses  Act  Finally,  the  com- 
Hiw  Bnm,  86.~CHA]ro. 


pany  have  fully  adopted  the  contract,  if 
not  by  the  resolutions  at  the  several  meet- 
ings, at  any  rate  by  the  agreement  under 
seal,  which  is  an  answer  to  their  defence 
of  the  Statute  of  Limitations.  They  have 
recognized  it  by  the  payment  of  interest 
for  four  years  out  of  their  assets;  they 
have  acquiesced  in  its  recognition,  have 
acted  upon  it  for  years,  and  cannot  now 
repudiate  it 

Mr.  Charles  Hall^  for  the  executors  of 
Earl  Bertram. 

Mr.  Osborne  and  Mr.  Dickinsony  for  the 
representatives  of  Earl  John. 

The  Attorney  General  (Sir  RoundeU 
Palmer),  Mr.  Glasse  and  Mr.  W.  J. 
Bcvilly  for  the  company. — The  contract  in 
no  way  binds  the  company.  It  would  have 
been  ultra  vires  if  it  had  been  made  after 
the  act  of  incorporation;  h  fortiori  it  must 
be  so,  having  been  entered  into  before  in- 
corporatioiL  Lord  Cottenham's  doctrine  is 
not  applicable  to  such  a  case  as  that ;  or 
if  it  is,  it  is  unsound  and  will  not  be  sup- 
ported. For  a  company  is  only  bound  by 
the  contract  of  their  promoters  in  so  £Eur 
as  it  is  lawful  and  proper,  and  the  seal  of 
the  company  adds  nothing,  if  the  purpose 
of  the  contract  be  foreign  to  the  special 
act —  ,.   - 

The  East  Anglian  Railway  Company 

V.  the  Eastern  Counties  RaUvHiy  Com* 

pany,  ubi  supra. 
The  first  principle  is,  that  a  company  is 
bound  to  apply  its  funds  to  the  purposes 
directed  by  its  special  act,  and  to  no  other 
purposes — 

Salomons  v.  Laing,  12  Beav.  339 ;  s.  c 

19  Law  J.  Rep.  (k.s.)  Chanc.  225. 
Gage  v.  the  Neumiarket  Railway  Comr 

pany,  18  Q.B.  Rep.  467 ;  s.  c.  21 

Law  J.  Rep.  (n.s.)  Q.B.  398. 
Ma^gregor  v.  ike  Dover  and  Deal  Rail- 
way Company,  18  Q.B.  Rep.  618; 

6.  c.  22  Law  J.  Rep.  (x.s.)  Q.B.  69. 
Maunsell  v.  the  Midland  Great  Western 

(Ireland)  Railway  Company,  1  Hem. 

&  M.  130,  163;  s.  c.  32  Law  J.  Rep. 

(N.s.)  Chanc.  613. 
In  Hawheds  case  the  agreement  was  not 
primarily  ultra  vires,  and  the  additional 
consideration  of  non-opposition  to  the  bill 
did  not  vitiate  a  contract  which  was  other- 
wise good.  Even  if  it  be  law  that  a  com- 
pany cannot  repudiate  a  contract  which  ia 
Y 
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within  their  powers  when  inoorporated, 
if  they  have  claimed  the  benefit  of  it,  stiU 
that  mnst  be  a  benefit  taken  after  the  act — 
Gooday  v.  the  Colchester^  rfrc.  RaHway 
Company y  17  Beav.  132, 
which  the  withdrawal  of  opposition  is  not. 
A  company  will  not  be  bound  by  antecedent 
engagements,  unless  they  do  some  indepen- 
dent act  to  shew  unequiyocally  that  diey 
elect  to  take  the  benefit  of  the  particular 
stipulations  of  the  contract;  and  these 
stipulations  must  be  such  as  would  be  intra 
vires  of  the  company  after  incorporation ;  for 
what  directors  cannot  do  after  incorporation 
provisional  directors  cannot  do  before — 
The  Caledonian^  Ac,  Railway  Company 
▼.  ike  Magistrates  of  Helensburgh, 
ubi  supra. 
The  observations  of  Lord  Cran  worth  in  that 
case,  upon  Lord  Cottenham's  doctrine,  are 
not  mere  olnter  dicta,  but  go  to  the  express 
ground  of  his  decision,  and  in  PrestovCs 
case  he  is  most  deliberate  and  dedaive. 
There  the  soundness  of  the  doctrine  is  also 
impugned  by  Lord  Brougham,  and,  again, 
by  Lord  Campbell  in  Hawkes's  case  and 
Oag^s  ca^e,  and  it  must  now  be  taken  to 
be  overruled.  The  danger  of  that  doctrine 
is  illustrated  by  the  affidavit  of  the  plaintiff, 
who  swears  tluit,  though  he  was  a  share- 
holder from  the  beginning,  and  a  director 
for  ten  or  twelve  years  and  therefore  bound 
to  have  had  knowledge  of  what  was  done — 
Burt  V.  the  British  Nation  Life  Assur- 
ance Association,  4  De  Gex  &  J.  158; 
s.  c.  28  Law  J.  Rep.  (n.s.)  Chanc. 
731, 
yet  he  never  heard  of  this  contract  till 
May,  1860,  and  if  there  is  so  little  dis- 
closure at  the  board,  how  little  must  have 
been  known  to  the  mass  of  these  share- 
holders, who  are  now  sought  to  be  bound 
by  a  contract  which  they  never  made  nor 
authorized,  and  by  the  teims  of  their  own 
act  never  could  have  made!  See  also  the 
remarks  of  Wood,  V.C.  in — 

The  Leominster  Canal  Navigation  Com- 
pany V.  the  Shreufshury  and  Hereford 
BaUvfay  Company,  3  Ray  k  J.  668 ; 
s.  c.  26  Law  J.  Rep.  (h.s.)  Chanc. 
764, 
which  case   shews  that  a  payment   that 
would  be  a  misappropriation  after  incorpo- 
ration is  none  the  less  so  before.   The  pro- 
moters were  not  the  agents  of  the  company. 


The  doetrine  of  principal  and  agent  does 
not  apply.  Shardiolders  are  not  bound  by 
the  contracts  of  a  company  if  not  strictly 
within  the  restrictive  limits  of  its  constitu- 
tion, and  the  acts  of  individual  shareholders 
cannot  affect  the  company  at  large— ^)er 
Lord  Wensleydale  in — 

Ernest  v.  Nichols,  6  H.L.  Cas.  418. 
Upon  these  principles  we  say,  that  this 
was  an  application  of  the  fbnds  of  the 
company  to  a  purpose  not  auth<»ised  by 
their  special  act.  It  was  a  mere  peraond 
contract  with  Earl  John  to  give  him  a 
douceur  for  the  withdrawal  of  his  oppo- 
sition to  the  bill.  As  to  otiier  consider- 
ation, there  was  none,  for  the  Court  muH 
look  at  the  consideration.  And  it  is  plain 
that  the  money  was  not  given  for  any  of 
the  recognized  subjects  of  compensation 
provided  for  by  the  Lands  Clauses  Act, 
which  are  three,  and  no  more:  first,  the 
value  oi  the  land;  secondly,  damage  by 
severance;  thirdly,  damage  otlierwise  than 
by  severance,  that  is,  any  other  injurious 
effect  to  the  general  estate  of  the  land- 
owner; and  they  must  be  determined  by 
a  jury,  and  not  by  the  parties  themselves — 
see  8  A  9  Vict.  c.  18.  ss.  9,  38,  49,  63,  68, 
73,  94;  and  all  the  compensation  provided 
for  by  the  Railways  Clauses  Act  ia  to  be 
determined  in  the  same  way — see  8^9  Vict 
c.  20.  s.  44.  This  contract  embraced  every 
possible  subject  of  statntoiy  compensation. 
It  leaves  all  open  to  be  determined  in  the 
proper  way,  and  the  20,000/.  is  eicpnaAj 
stated  to  have  nothing  to  do  with  compen- 
sation, to  be  over  and  beyond  all  that.  It 
is  a  mere  bonus  to  the  £cu*l,  superadded  for 
his  non-opposition.  All  else  that  is  said  to 
be  covered  by  the  20,000/.  is  compulsorily 
paid  xmder  the  acts,  and  being  an  agree- 
ment to  pay  only  what  the  legislatare 
compels  payment  of,  with  an  extra  sum 
superadded,  it  is  no  more  than  an 
agreement  to  pay  the  superaddition.  It 
was  never  meant  for  the  settled  estates, 
but  for  the  Earl  himself;  the  covenant  is  to 
pay  to  him,  lus  executors,  administrators 
and  assigns,  and  this  claim  is  no  more  than 
a  mere  money  demand,  and  if  there  is  any 
obligation  upon  the  company,  the  plaintiff's 
remedy  is  at  law,  and  there  the  company 
could  set  up  the  defence  of  ultra  vires — 

Cfage  v.  the  Newmarket  Railway  Com^ 
pony,  ubi  supra. 
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Macgngor  t.  the  Dover  ondDeai  Rail- 
way Company^  ubi  vapn. 
Hus  eootiBct  ifl  clearly  ultra  wree.  The 
6dth  section  of  the  Companies'  Act  antho- 
lises  payment  only  of  expenses  incuired,  for 
solicitors  or  agent's  costs,  or  similar  charges. 
A  special  agreement  like  the  present  with 
an  individual  landowner  cannot  be  an 
"expense  incident  to  the  obtaining  of  the 
speoal  act";  and  though  it  be  trae  that  the 
73ni  section  of  the  Lands  Clauses  Act 
recqgnixea  a  contract  like  the  present,  that 
is  quite  beside  the  question  whether  the 
company  is  bound  by  it.  It  is  said  that 
the  contract  has  been  adopted  and  ratified 
by  iastrnment  under  seal;  but  even  if  it 
wwe,  that  would  not  affect  the  question 
of  its  being  ultra  vires — 

7%«  East  Anglian  RaUway  Gcmpany  y. 
ike  Eaetem  Countiea  Railway  Com- 
pany^  ubi  supra. 
M'Gregar  t.  the  Dover  and  Deal  Rail- 
way Gompany^  ubi  supra. 
But  we  say  that  there  was  no  intention 
to  bind  the  company  at  all.  The  object  of 
the  instrumentB  of  1848  was  to  sail  as  near 
the  wind  as  possible  after  the  passing  of 
the  Luids  Clauses  Ad^  and  while  securing 
to  the  Earl  the  benefit  of  the  contract,  to 
IHreserve  the  company  from  any  liability 
to  the  settled  estates.  Then,  even  if  the 
company  have  adopted  it,  what  benefit  did 
they  ever  get  from  it)  The  conditions 
imposed  by  the  contract  are  all  onerous  on 
the  company,  and  the  all^^  benefit  is 
altogether  illusoiy.  Even  if  Lord  Howden'e 
ttue  eompels  us  to  admit  that  as  long  as 
there  be  no  direct  evidence  to  shew  that 
a  peer  has  entered  into  such  an  agreement 
as  this  otherwise  than  as  a  landowner,  the 
contract  must  be  taken  to  be  legal ;  yet  we 
a^  that  such  a  contract  is  clearly  ultra 
nre»f  that  it  would  remain  so  even  if  it 
were  undier  seal,  and  that  this  never  was; 
and  that  being  so,  the  plaintiff's  claim  is 
fo  a  simple  contract  debt  which  is  now 
baned  by  the  statute. 

Mr,  RoU^  in  reply. — ^Either  you  must 
treat  the  covenant  of  1848  as  a  new  and 
iiid^>endent  contract,  or  you  must  regard 
the  company  as  bound  by  the  agreement 
of  1845,  and  the  steps  consequent  thereon, 
and,  ^udcunque  vid^  the  plaintiff's  claim 
is  go^  First,  the  covenant  of  1848  is  a 
new  and  independent  contract  by  the  com- 


pany themselves.  There  are  three  good 
considerations  for  the  pajnment  of  the 
20,000/.:  first,  personal  inconvenience  to 
the  Earl  as  tenant  for  life  of  the  settled 
estates;  secondly,  amicable  settlement  of 
compensation  claims  in  lieu  of  proceedings 
by  arbitration  or  compulsoiy  trial  by  jury; 
thirdly,  the  non-opposition  and  countenance 
and  support  of  the  Earl.  The  first  con- 
sideration is  something  over  and  above  the 
^' usual  compensation"  provided  for  by  the 
Lands  Clauses  Act;  it  is  the  personal 
inconvenience  of  a  large  landowner  and 
inhabitant  of  a  noble  residence,  apart  from 
ordinaiy  damage  by  severance  and  other- 
wise, and  inasmuch  as  this  residential 
ii\jury  cannot  occur  in  the  majority  of 
cases  where  there  is  no  such  residence,  it  is 
not  a  ''usual  compensation."  The  second 
consideration  is  recognized  by  the  Lands 
Clauses  Act  (sections  6-9),  and  according 
to  the  act  the  sum  agreed  upon  must  not 
be  less  than  would  be  awarded  by  valua- 
tion, and  it  may  be  more,  and  if  so,  who  is 
to  fix  the  limit  of  excess  9  The  third  con- 
sideration is  as  good.  The  withdraiftd  of 
the  EarFs  opposition  was  no  mere  idle  thing, 
and  even  after  the  passing  of  the  bill  hu 
continuance  and  support  was  a  oontinuiag 
benefit.  The  contemporaneous  deed  must 
be  read  together  with  the  covenant  of  1848, 
and  in  this  we  find  a  material  alteration  of 
the  agreement,  a  reduction  in  the  amount 
of  land  to  be  taken  and  the  price  to  be  paid, 
and  the  Earl's  acquiescence  in  this  vari- 
ation from  the  original  contract  was  due 
to  his  promise  of  countenance  and  support, 
and  the  two  deeds  so  read  together  form 
one  valid  transaction.  Secondly,  if  the 
transactions  of  1848  do  not  create  a  new 
contract  by  the  company,  then  the  com- 
pany is  bound  by  die  agreement  of  its 
promoters  in  1845,  and  their  adoption  of 
it  is  indisputable.  The  doctrine  of  Lord 
Cottenham  has  never  been  shaken,  but  has 
been  sanctioned  in  its  integrity.  He  never 
intended  to  say  that  the  promoters  were 
the  agents  of  the  company.  He  says,  in 
GreenhalghUe  ease^  that  the  equity  lies  not 
so  much  in  the  contract  itsdf,  as  in  the 
proceedings  subsequent  upon  it;  it  is  a 
right  arising  out  of  the  contract,  and  not 
a  matter  of  contract  itself.  Again,  in  each 
of  the  three  cases  in  which  Loid  Cottenham 
established  lus  doctrine,  vis.,  in  StanUjfe^ 


166 


COURTS  OF  CHANCERY: 


[N.R 


EdwarddB  and  Lord  Petrels  coBeSy  the  thing 
agreed  to  be  done  was  held  legal,  and  yet 
in  all  of  them  the  withdrawal  of  opposition 
was  a  part  of  the  consideration,  and  from 
these  decisions  may  be  deduced  the  propo- 
sition, which  is  affirmed  by  the  Heletuhurgh 
ease,  that  the  agreement  to  pay  an  extra- 
vagant price  for  the  land,  coupled  with  an 
agreement  to  withdraw  opposition,  is  not 
illegal.  And  as  to  its  being  ultra  vires, 
that  rests  only  upon  the  dictum  of  Lord 
Campbell  in  Oa^e*s  case,  and  of  Lord  Cran- 
worth  in  Preston's  case  and  the  Helensburgh 
case,  and  in  no  case  was  it  the  ground  of 
decision.  Even  if  a  simple  agreement  to 
pay  for  the  withdrawal  of  opposition  were 
void,  which  has  not  been  decided,  at  any 
rate  it  is  not  so  when  combined  with  other 
good  consideration.  Therefore,  whether  it 
be  treated  as  an  independent  act  of  1848, 
or  an  adoption  of  an  agreement  of  1845,  it 
is  legal  and  intra  vires;  the  company  has 
taken  the  benefit  of  it,  and  must  perform 
the  whole. 

KiKDEB8LET,y.C.,  after  Stating  the  limi- 
tations of  the  Shrewsbury  estates,  and  the 
circumstances  which  led  to  the  agreement 
of  the  25th  of  February,  1845,  read  the 
agreement  in  extenso,  and  proceeded  thus. 
— I  have  gone  through  all  those  details, 
and  through  those  stipulations  which  were 
made  as  to  things  which  were  to  be  done 
by  the  company,  or  which  the  company 
were  to  abstain  from  doing,  for  the  purpose 
of  observing  that  all  those  matters  are 
onerous  on  the  company.  It  is  the  company 
who  are  to  be  under  the  obligation  to  do, 
or  to  abstain  from  doing,  l£ese  various 
matters  which  are  stipulated.  There  is  no- 
thing there  that  Lord  Shrewsbury  is  to 
do :  nothing  onerous  to  him,  and  beneficial 
to  the  company.  On  the  contrary,  what  is 
to  be  done  is  onerous  to  the  company,  and 
beneficial,  or  supposed  to  be  beneficial,  to 
Lord  Shrewsbury,  or  the  Shrewsbury  es- 
tates. It  is  not  worth  while  stopping  to 
observe  that  the  agreement  does  not  say 
by  whom  the  20,000/L  is  to  be  paid,  be- 
cause it  seems  to  be  assumed  that  it  was 
intended  to  be  paid  by  the  company,  and 
no  doubt  it  was ;  at  any  rate,  the  agree- 
ment would  be  binding  on  Mr.  Sharp,  and 
Lord  Shrewsbury  might  have  a  remedy 
against  him  at  least,  and  possibly  against 


the  other  promoters,  if  Mr.   Sharp  was 
acting  as  their  authorized  agent 

Now,  the  first  question  that  naturally 
presents  itself  is  this.  What  was  thu 
20,000^.  to  be  paid  forf  What  was  the 
consideration  for  it,  the  quid  pro  quot 
What  was  the  company  to  get  as  a  com- 
pensation, or  return,  or  benefit  to  them, 
for  which  they  were  to  pay  20,0002.  f 
Singularly  enough  the  agreement  itself 
which  I  first  read  is  totally  silent  upon 
the  subject.  But  one  thing  is  perfectly 
clear,  that  it  was  intended  to  go  into  the 
pocket  of  Earl  John,  and  of  nobody  else. 
It  was  intended  that  he  personally,  indi- 
vidually and  exclusively  should  have  the 
benefit  of  that  20,000^.,  and  that  no  suc- 
ceeding tenant  in  tail  of  the  estates  should 
have  l£e  smallest  benefit  from  it 

Now,  upon  that  I  may  observe  in  pass- 
ing, that  although  that  was  dearly  the 
intention  of  the  parties,  if  it  had  happened 
that  Earl  John  had  received  that  20,000^, 
I  should  not  have  entertained  the  smallest 
doubt  but  that,  in  accordance  with  a 
decision  which  I  came  to  in  PoU  v. 
Pole,  I  should  have  held  that  Earl 
John  was  a  trustee  of  that  fund  for  the 
benefit  of  the  persons  successively  intet- 
ested  in  the  settled  estates.  Therefore, 
the  present  Lord  Shrewsbuiy's  position  is 
this,  that  that  20,0002.  which  was  agreed 
to  be  paid  to  Earl  John  ought  to  be  for 
the  benefit  of  the  settled  estates;  and 
then  he  says,  "  I  put  myself  in  the  posi- 
tion of  Earl  John,  for  the  purpose  of  en- 
forcing against  the  railway  company  the 
contract  which  the  promoters  of  that  com- 
pany entered  into  with  Earl  John.  It  is 
true  they  entered  into  a  contract  with  him 
to  give  him  the  20,000/1  for  his  personal 
benefit ;  but  he  had  a  right  to  enforce  that 
contract,  and  therefore  I  have  a  right  to 
step  in  and  say  I  will  enforce  it ;  or  whether 
Earl  John  or  his  representative  would  or 
would  not  have  the  right)  I,  as  the  present 
tenant  in  tail  of  the  settled  estates,  have  a 
right  to  say,  that  the  20,000^  stipulated 
to  be  paid  to  Earl  John  ought  not  to  be 
for  his  personal  benefit,  and  that  as  that 
contract  must  be  considered  to  have 
been  made  for  the  benefit  of  all  those 
who  might  succeed  as  tenants  in  tail,  in- 
cluding myself,  I  have  a  right  to  file  this 
bill  against  the  company."    Hie  contract 
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represents  clearly,  beyond  all  doubt  or  am- 
bigoity,  that  the  intention  of  the  parties 
(whether  it  could  be  carried  into  effect  or 
not)  was,  that  the  20,000/1  should  be  for 
the  personal  and  ezclusiye  benefit  of  Earl 
John  ;  but,  as  I  have  already  observed,  it 
does  not  in  the  smallest  degree  disclose,  or 
hint  at,  the  consideration  for  which  this 
smn  was  to  be  given*  It  certainly  was  not 
with  reference  to  any  purchase  of  land,  or 
any  severance  which  the  taking  of  land 
might  occasion,  or  with  reference  to  any  of 
those  compensations  which  a  landowner  is 
entitled  to  insist  on,  by  reason  of  the 
taking  of  his  land,  such  as  the  general 
injory  inflicted  on  his  property,  injuiy 
sostained  in  the  shape  of  what  is  called 
residential  damage,  in  that  his  residence  is 
rendered  fiur  less  comfortable,  fax  less  con- 
venient and  desirable  than  it  was.  The 
20,000/.  was  not  meant  to  touch  anything 
of  that  kind.  All  that  is  provided  is,  that 
the  20,000/.  is  to  be  ''  independent  of  the 
ordinaiy  payment  for  land,  severance,  or 
other  usual  compensation,'*  the  amount  of 
which  is  to  be  ascertained  in  the  usual 
way. 

It  has  been  argued,  indeed,  that  residen- 
tial damage,  that  is,  that  undefined  mischief 
which  the  occupier  of  a  house  sustains  by  the 
very  near  proximity  of  a  railway  cannot  be 
called  **  usual  compensation,"  because  in  a 
laige  majority  of  cases  there  is  no  residence 
and  ^e  question  of  residential  damage  does 
not  arise.  The  term  '*  usual  compensation" 
means  usual,  wherever  there  is  such  a  pro- 
perty as  gives  occasion  to  the  question  of 
residentud  damage,  and  residential  damage 
is  a  usual  compensation,  where  part  of  the 
property  does  consist  of  a  residence,  the 
convenience  and  comfort  of  which  may  be 
inteifered  with  by  the  making  of  a  railway. 
It  appears  to  me,  therefore,  that  the  20,000/. 
stipulated  by  this  contract  to  be  paid  to 
ISeA  John  is  over  and  above  eveiy  possible 
daim  or  demand  which  Earl  John,  or  any 
person  beneficially  interested  in  these  settled 
estates,  could  ever  demand  from  the  com- 
pany, in  any  shape  or  form  whatever. 

But  is  any  light  thrown  on  the  intention 
of  the  parties  by  anything  else  that  has 
taken  place  1  Bdbre  the  railway  act  was 
passed,  and  while  the  persons  concerned  in 
it  were  stOl  promoters,  their  provisional 
otmimittee  met  on   the  10th  of  October, 


1845,  and  at  the  meeting  the  chairman 
referred  to  the  contract  of  February,  1845, 
pronouncing  it  to  be  one  which,  it  appeared 
to  him  (the  chairman),  <*  The  North  Stafford- 
shire Railway  Ck>mpany  were  in  honour  and 
good  faith  bound  to  fulfil,"  and  the  arrange- 
ment signed  by  Mr.  Sharp  and  Earl  John 
was  then  put  in  by  the  chairman,  and  it 
was  resolved  that  it  should  "  be  considered 
binding  on  the  North  Staffordshire  Com- 
pany." Now,  clearly  that  was  simply  an 
adoption  by  the  provisional  committee  of 
the  contract  entered  into  by  the  promoters, 
because  it  was  considered  that  they  were 
bound  in  honour  and  good  faith  to  adopt 
it,  not  because  it  was  a  matter  which  they 
were  bound  to  adopt  as  a  compensation  to 
Lord  Shrewsbury,  or  to  the  owners  of  the 
estate,  for  any  injuiy  they  might  possibly 
sustain.  Here,  again,  we  have  nothing  what- 
ever to  indicate  what  the  consideration  for 
the  20,000/.  was,  looking,  as  I  am  at  this 
moment,  at  the  position  of  things  when 
the  company  was  formed. 

Then,  have  we  any  indication  anywhere  else 
of  what  the  consideration  was)  The  bUl,  in 
introducing  the  statement  of  the  contract  of 
February,  states  that  Earl  John,  as  tenant 
in  tail  in  possession  of  the  settled  estates, 
threatened  to  oppose  the  railway  bill,  unless 
reasonable  and  proper  terms  for  the  protec- 
tion of  the  settled  estates  could  be  arranged 
with  the  promoters;  and,  accordingly,  we 
find,  in  the  contract  which  immediately 
follows,  a  number  of  stipulations  for  the 
protection  of  the  settled  estates,  e.  g,  that 
the  company  are  not  to  take  stone  and  other 
materials,  are  not  to  deposit  soil  or  refuse, 
and  are  only  to  put  such  and  such  stations. 
Those  stipidations  were  insisted  on  by  Earl 
John,  b^use,  as  the  bill  says,  "  he  desired 
to  secure  reasonable  and  proper  terms  for 
the  protection  of  the  settled  estates."  Then 
it  goes  on  to  say.  that,  "  on  the  other  hand, 
the  promoters  of  the  scheme,  which  was 
exposed  to  considerable  rivalry  and  oppo- 
sition, were  desirous  to  secure  the  counte- 
nance and  support  of  so  large  and  influential 
a  landowner  as  Earl  Shrewsbury,"  and  in 
consequence  thereof  the  agreement  of  Feb- 
ruary was  entered  into.  According  to  the 
statement  in  the  bill  itself,  no  other  consi- 
deration is  suggested  for  the  agreement  that 
Lord  Shrewsbury  should  have  20,000/.  paid 
to  him,  than  that  the  company  were  desi- 
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xoQfl  of  securing  the  oountenance  and  sup- 
port of  so  laige  and  influential  a  landowner. 
That  is,  the  yery  bill  itself  in  stating  the 
ground  upon  which  this  contract  was  made, 
containing  on  the  one  hand  stipulations 
onerous  on  the  company  for  the  protection  of 
the  estates,  and,  on  the  other  hand,  a  stipula- 
tion that  20,000/.  shall  be  paid  to  Earl  John, 
can  suggest  no  motive  for  it  on  the  part  of 
the  company,  but  that  they  desired  to  have 
the  countenance  and  support  of  Lord  Shrews- 
bury, he  being  a  large  and  influential  land- 
owner. A  very  able  and  ingenious  argument 
has  been  addressed  to  me^  for  the  purpose 
of  leading  the  Court  to  the  conclusion  that 
this  20,000/.  was  to  be  paid  for  something 
else,  something  in  the  nature  of  a  compen- 
sation which  the  company  would  have  been, 
to  some  extent  at  least,  bound  to  pay.  It 
appears  to  me  that  here  we  have  a  con- 
tract, which,  so  far  as  relates  to  the  20,000/., 
clearly  has  no  other  object  or  motive  or 
consideration  but  this,  that  the  20,000/.  is 
to  be  paid  to  Lord  Shrewsbury  for  his  own 
persoiuJ  benefit,  to  go  into  his  own  pocket. 
And  why  1  because,  if  it  were  not  to  be 
paid  to  him,  he  might  not  give  his  counte- 
nance and  support. 

I  have  abstained  from  observing  on  any- 
thing that  was  done  subsequently  to  the 
passing  of  the  bill ;  but  two  acts  are  referred 
to  as  having  taken  place  after  the  company 
was  formed,  the  one  being  a  resolution  of 
the  directors,  and  the  other  the  actual  inden- 
ture of  covenant  which  was  entered  into  by 
the  company  with  Earl  John.  And  I  may 
observe  that  the  first  of  those  two  acts  does 
not,  any  more  than  the  contract  itself^  inti- 
mate any  consideration  for  the  20,000/.  It 
is  merely  a  resolution,  passed  by  the  direc- 
tors, on  the  29th  of  June,  1846,  within  a 
few  days  after  the  passing  of  the  Hallway 
Act,  that  the  arrangements  entered  into 
with  various  landowners,  and  amongst  them 
Lord  Shrewsbury,  should  be  approved 
(without  giving  any  reason),  and  carried 
into  effect 

The  other  of  those  acts  is  the  indenture 
of  covenant  of  the  20th  of  January,  1848, 
and  here  we  have  an  instrument  prepared 
by  legal  advisers,  who,  seeing  that  there 
did  not  appear  to  be  anything  in  the  shape 
of  consideration  for  this  contract,  would 
naturally  say,  *'  We  must  put  in  something ; 
we  propose  to  insert  a  covenant,  not  to  pay 


the  20,000/.,  but  that  which  is  a  aubatitata 
for  it,  that  it  shall  be  at  all  times  liable  to  in- 
terest, at  the  rate  of  5L  per  cent,  per  annum, 
and  that  that  interest  shall  be  paid  to  Lord 
Shrewsbury,  not  to  Lord  Shrewsbury  and 
the  successive  tenants  in  tail  of  the  set- 
tled estates,  but  to  Lord  Shrewsbury, 
his  executors  and  administrators,  for  ill 
time,  or  until  there  should  be  some  obliga- 
tion to  pay  it  into  court :  we  must  suggest 
some  consideration,  and  we  have  nothing  to 
suggest,  except  the  view  of  obtaining  the 
countenance  and  support  of  the  Earl  to  the 
undertaking,"  and  so  they  add  this,  which 
seems  now  to  have  been  for  the  first  time 
thought  of — ''and  to  meet  the  expense  and 
inconvenience  to  which  the  Earl  would 
by  reason  thereof  be  personally  subjectb"  I 
am  not  imputing  the  smallest  improprie^ 
in  this  course;  but  I  refer  to  it  for  the  pur- 
pose of  shewing  that  when  they  came  to  try 
(to  use  a  familiar  expression)  to  fish  out  a 
consideration  which  they  could  set  out  on 
the  face  of  the  document,  this  is  all  they 
could  say.  Now,  there  is  no  suggestion, 
either  on  the  part  of  the  company,  or  on 
the  part  of  Lord  Shrewsbury,  or  on  the 
part  of  the  representatives  of  Earl  John,  or 
on  the  part  of  anybody,  that  there  was  any- 
thing in  the  shape  of  expense  or  incon- 
venience to  which  the  Earl  would,  by  reason 
of  the  making  of  the  railway,  be  personally 
subject  There  is  not  a  suggestion  of  any- 
thing of  the  kind.  And  I  must  adhere  to 
this  throughout,  that  the  consideration  for 
this  contract  of  February,  1845,  was,  that 
the  company  should  gain  the  countenance 
and  support  of  Lord  Shrewsbury ;  in  fact, 
that  he  might  be  converted  from  an  enemy 
into  an  ally.  I  cannot  look  upon  this  con- 
tract in  any  other  light  than  that;  nor 
suppose  that  there  was  any  other  considera- 
tion for  the  covenant  to  pay  the  20.000/L 

That  being  the  view  I  take  of  the  con- 
sideration, the  next  question  is,  is  there 
anything  illegal  in  sudi  a  contract  abstract- 
edly ?  Is  it  illegal  for  the  promoters  of  a 
railway  to  agree  with  a  landowner  per- 
sonaUv  to  pay  him  20,000^  in  considera- 
tion of  his  withdrawing  his  opposition  spe- 
cifically, or  in  consideration  of  his  giving 
his  countenance  and  support  to  the  scheme  I 
I  apprehend  that  there  is  nothing  illegal  in 
it  I  am  not  speaking  of  how  £r  the  con- 
tract of  the  promoters  would  SHPP^J  ^  ^ 
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eompany.  In  itself  it  appears  to  me  to  be 
petfeetiy  l^;al,  and  if  the  Eail  wereto  bring 
an  action  against  the  promoters  to  recover 
the  amount  they  contracted  to  pay,  it  would 
be  no  defence  to  such  an  action,  to  say  that 
it  was  an  illegal  or  improper  or  corrupt 
contract.  True,  Lord  Shrewsbury  was  not 
merely  a  landowner ;  he  was  also  a  peer  in 
pariiunent ;  and  therefore  a  suspicion  may 
naturally  be  suggested  of  a  covert  design  to 
induce  Lord  Shrewsbury  to  regulate  his  vote 
in  consequence  of  the  receipt  of  20,000^. 
Whenever  there  is  an  agreement  with  a 
member  of  parliament,  whether  of  the 
Honse  of  Peers  or  of  ike  House  of  Com- 
mons, to  pay  him  a  sum  of  money  to  with- 
hold his  opposition,  one  naturally  has  such 
a  suspicion  excited.  Blit  the  answer  to 
that  is  this :  whatever  your  suspicions  may 
be,  unless  yon  can  prove  that  there  was  any 
inch  contract  (and  I  do  not  believe  that 
there  was  in  this  case,  and  certainly  none 
is  ahewn),  there  is  nothing  illegal  in  a  land- 
owner entering  into  such  a  contract,  because 
he  happens  to  be  a  member  of  either  house  of 
parliunent.  It  does  not  appear  to  me  that 
there  ia  the  smallest  illegidity  in  it ;  and 
therefore  I  see  no  reason  why  in  itself  this 
contract  with  Lord  Shrewsbury,  the  con- 
sideration for  which  I  hold  to  have  been  the 
securing  the  countenance  and  support  of 
the  Earl,  was  not  a  perfectly  legal  contract. 
Then,  being  in  itself  a  perfectly  legal 
contract,  there  comes  this  question:  does 
inch  a  contract  by  the  promoters  bind  the 
company  when  it  is  subsequently  formed  9 
Now,  here  we  have,  no  doubt,  a  question, 
which,  even  if  it  were  tmtouched  by  autho- 
rity, would  be  one  of  very  considerable 
difficulty,  requiring  much  consideration  to 
balance  between  the  several  inconveniences 
of  deciding  one  way  or  the  other.  In  the 
first  place,  it  is  said  with  great  truth,  and 
with  justice,  that  the  company  owes  its 
existence  entirely  to  the  acts  of  the  pro- 
moters, that  it  could  not  have  existed,  if  it 
had  not  been  that  the  promoters  had  spent 
kbour  and  money  in  endeavouring  to 
establish  the  company.  It  has  been,  sug- 
gested that  the  promoters  may  be  considered 
as  the  quan  agents  of  the  company.  Of 
coarse  agents,  properly  spealung,  they 
could  not  be,  because  the  promoters  could 
hold  no  authority  from  a  non-existing  body. 
But  it  is  aaid  that  they  bear  a  chazacter 


something  analogous  to  that  of  agents; 
and,  at  all  events,  the  argument  is  a  very 
strong  one  in  favour  of  the  contention  that 
the  company  ought  to  be  bound,  namely, 
that  taking  it  as  clear  that  the  company 
owed  its  existence  to  the  work  done,  and 
the  money  spent  by^the  promoters,  and  as 
they  have  come,  as  it  were,  in  the  place  of 
the  promoters,  there  is  an  appearance  of 
£umess  and  honesty  and  truth  in  the  con* 
tention  that  the  company  ought  to  bear  the 
burthen  of  the  responsibility  which  the 
promoters  incurred  for  the  very  benefit  of 
the  company.  I  confess,  I  feel  very  strongly 
those  arguments  in  favour  of  holding  as  an 
abstract  question,  supposing  it  were  un- 
touched by  authority,  that  contracts  with 
promoters  ought  to  be  binding  on  com- 
panies. 

But  then,  on  the  other  hand,  the  argu- 
ments on  the  other  side  are  very  strong  also. 
In  the  first  place,  it  is  said,  tJie  promoters 
are  not  the  agents  of  the  company;  they 
are  not  quasi  agents;  they  are  persons  who, 
for  the  purposes  of  their  own,  are  endea- 
vouring to  procure  the  establishment  of  a 
company,  and  to  procure  the  passing  of  an 
act  of  parliament  constituting  ijiat  company, 
and  enabling  it  to  carry  out  its  objects. 
And  then  we  have  this  very  strong  argu- 
ment, that  the  persons  who,  it  is  proposed, 
shall  become  shareholders,  and  who  are 
willing  to  take,  and  do  take  shares, 
take  those  shares  entirely  on  the  faith 
of  what  they  find  in  the  act  of  parlia- 
ment. With  regard  to  the  nature  of  their 
obligations  and  the  benefits  which  may 
accrue  to  them  from  taking  shares,  they 
have  nothing  upon  which  they  can  form  aa 
opinion  except  the  act  of  parliament  con- 
stituting the  company;  and  if  the  share- 
holders are  told,  after  they  have  taken  their 
shares,  that  there  are  certain  obligations 
which  have  been  imposed  upon  them  as  to 
large  sums  of  money,  because  the  promoters 
contracted  that  the  company  should  pay 
those  sums  in  order  to  induce  persons  to 
withdraw  their  opposition  to  their  bill,  or 
to  induce  them  to  give  their  countenance 
and  support  to  the  undertaking,  they  are 
told  that  which  may  entirely  alter  their 
position  and  the  chiuacter  of  the  responsi* 
bilities  they  incurred,  on  the  one  hand,  and 
the  benefit  they  anticipated,  on  the  other, 
at  the  time  when  they  took  their  sharea» 
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No  doubt  that  is  a  most  serious  consider' 
ation. 

Then  it  is  said,  and  truly  said,  though 
not  exactly  true  in  all  cases,  that  there  is 
a  reason  why,  on  the  other  luind,  contracts 
of  promoters  should  be  binding  on  com- 
panies, because  when  promoters  are  before 
committees  of  either  house  of  parliament, 
and  when  they  are  negotiating  with  per- 
sons who  might  be  opponents  of  their 
schemes,  they  are  frequently  told  that, 
if  they  want  to  introduce  into  the  bill 
clauses  to  give  effect  to  private  contracts, 
they  must  do  that  by  arrangement  between 
themselves;  and  that  it  is  extremely  hard 
on  landowners  who  have  been  dealing  with 
promoters  to  say  to  them  that  they  cannot 
have  their  agreements  introduced  in  the 
shape  of  clauses  into  the  act,  while,  on  the 
other  hand,  they  are  told,  after  the  com- 
pany has  been  formed,  that  the  company 
is  not  bound  by  any  agreement  that  has 
been  entered  into  between  them  and  the 
promoters.  I  think  the  answer  to  that  is 
this,  that  the  very  reason  why  the  com- 
mittee would  decline  to  introduce  such 
clauses  is  because,  as  the  law  is  understood 
to  stand  at  present,  those  contracts  are 
considered  binding  on  the  company  by 
reason  of  Lord  Cottenham's  doctrine  on  the 
subject,  established  by  the  decisions  to 
which  reference  has  been  made. 

In  consequence  of  these  decisions,  com- 
mittees have  naturally  said,  "  What  is 
the  use  of  introducing  clauses  to  bind  the 
company)  Tour  own  contract  would  be 
binding  on  the  company ;  make  your  own 
arrangements  with  the  company;  you  do 
not  want  any  clause  to  assist  you."  But 
if  the  law  were  to  establish  that  contracts 
with  promoters  were  not  binding  on  com- 
panies, I  take  it  for  granted,  that  if  it  were 
suggested  to  a  committee  that  any  reason- 
able arrangement  were  required,  ^e  legis- 
lature, acting  by  its  committee,  would  not 
refuse  to  introduce  a  clause  to  cany  it  into 
effect;  and  therefore,  although  it  is  true 
that,  as  the  law  is  now  understood  to 
stand,  committees  might  well  object  to  the 
introduction  of  such  clauses  as  those  to 
which  I  have  referred,  they  would  no 
longer  do  so,  if  the  law  were  understood  to 
be  the  other  way,  and  that  such  contracts 
with  the  promoters  were  not  binding  on 
the  company  unless  sanctioned  by  act  of 


parliament  Then  I  go  on  to  the  other 
side,  which  is  in  favour  of  Lord  Cranworth's 
view,  in  opposition  to  the  doctrine  of  Lord 
Cottenham,  as  to  what  is  the  right  con- 
clusion to  arrive  at  on  these  questions,  and 
it  is  this :  that)  if  there  are  private  con- 
tracts between  promoters  and  given  land- 
owners not  sanctioned  by  dauses  intro- 
duced into  the  act,  the  legislature  is  in 
fact  misled  ;  not  from  any  fraudulent  mo- 
tive, or  improper  intention,  but  of  neces- 
sity, inasmuch  as  the  contracts  are  not 
brought,  nor  would  there  be  any  reason 
for  bringing  them,  to  the  attention  of  the 
committee  or  the  legislature.  The  legis- 
lature has  to  consider  the  scheme  proposed 
by  the  bill,  the  line  of  the  proposed  rail- 
way, the  necessity  for  it,  and  the  expense 
necessary  to  carry  it  out.  They  give  the 
powers,  and  regulate  the  number  and 
amount  of  the  shares,  in  accordance  with 
the  necessity,  thereby  providing  the  means 
of  raising  the  sum  of  money  required  to 
carry  out  the  purpose  of  the  act  and  no 
more ;  but,  if  there  are,  unknown  to  the 
legislature,  contracts  binding  on  the  com- 
pany, that  the  company  shall  before  they 
stir  a  step  pay  20,000^  to  one  land- 
owner, 50,000/.  to  another,  and,  as  in  the 
case  of  Lord  Petre,  120,000/.  to  another, 
it  may  very  well  be  that  the  legislature 
has  been  misled,  and  that  it  would  not 
have  passed  the  bill,  if  it  had  been  aware 
of  the  real  state  of  things.  I  must  say 
that  it  appears  to  me  that  it  would  be  a 
most  wholesome  practice,  if  it  were  under- 
stood to  be  the  law,  that  none  of  these 
contracts  should  be  binding,  unless  they 
have  received  the  sanction  of  the  legisla- 
ture, because  the  legislature  will  always 
sanction  them  if  they  are  just  and  reason- 
able. I  think  it  would  have  been  a  very 
desirable  thing,  if,  in  Lord  Petr^t  ctue^ 
the  question  had  been  submitted  to  the 
committee  of  the  House  of  Lords,  whether 
the  contract  that  existed  in  that  case  was  a 
proper  contract  to  be  entered  into  so  as  to 
bind  the  company.  If  that  had  been 
done,  I  do  not  think  we  should  have  found 
the  committee  sanctioning  the  payment  of 
20,000/.  for  the  land  taken,  and  100,000^ 
for  the  damage  done  to  the  estate  by  the 
line  passing  through  a  portion  of  it. 

I  have  been  considering  all  these  matters, 
perhaps,  it  may  be  thought,  somewhat  nn- 
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necessarily;  but  at  the  same  time  the  ques- 
tion does  present  itself,  what  would  be  the 
rightand  proper  thing  to  do,  and  what  would 
be  the  most  beneficial  conclusion  to  arrive  at 
on  the  abstract  question,  whether  contracts 
entered  into  by  the  promoters  ought  to  be 
binding  on  the  company  when  formed,  and 
I  must  say  that,  balancing  the  conveniences 
and  inconveniences,  and  Uie  advantages  and 
disadvantages,  on  the  one  side  and  the  other, 
and  taking  into  consideration  the  aiguments 
in  f&Your  of  the  one  view  and  the  other, 
if  I  had  now  de  novo  to  decide  the  question, 
1  think  my  conclusion  would  be,  that  the 
best  and  most  proper  course  would  be  to 
hold  that  the  contracts  of  promoters  should 
not  be  binding  on  companies  unless  sanc- 
tioned by  clauses  in  the  act  of  parliament; 
and  if  there  are  ckuses  in  the  act,  then  it 
does  not  signify  whether  there  is  a  contract 
or  not»  bemuse  the  legislature  has  bound 
the  company  by  such  clauses  as  it  has 
thought  fit  to  introduce  into  the  act. 

Now  it  is  all  very  well  to  have  come  to 
a  oonduaion  on  the  abstract  question,  but 
how  is  it  affected  by  authorities  1  We  have, 
on  the  one  hand,  in  favour  of  the  view 
that  contracts  witJi  promoters  are,  or  may 
be^  binding  on  the  company,  the  autho- 
rity of  three  actual  decisions  by  Lord  Cot- 
tenham  in  the  cases  oi  Edwards  v.  the  Grand 
Junction  Railway  Company^  Stanley  v.  the 
Cluster  and  Birkenhead  RaUway  Company 
and  Lord  Petre  v.  the  Eastern  Counties 
Bailway  Company.  In  those  cases  Lord 
Cottenham  decided  unquestionably  and  dis- 
tinctly that  the  contracts  of  promoters  are 
or  may  be  binding  on  the  company.  More 
observations  than  one  have  been  made  by 
learned  Judges — ^the  present  Master  of  the 
Rolls  (1)  and  Lord  CampbeU  (2)— not 
overruling,  but  tending  to  challenge  the 
propriety  of  those  decisions  of  Lord  Cot- 
tenham. I  do  not  mean  that  these  observa- 
tions drive  me  to  an  opposite  conclusion, 
bat  in  addition  to  them  we  have  strong 
and  repeated  expressions  of  opinion  by 
Lord  Cranworth,  reasoned  out  in  the  clearest 
and  strongest  way,  in  Preston  v.  the  Pro- 
prietors of  the  Liverpool^  dsc.  Railway  Com- 

(1)  See  Goodaj  v.  the  Colobetter,  &a  Bailway 
Compeny,  uhi  tapra. 

(2)  See  The  Eastern  Comities  RaUway  Company 
*•  Hawkes,  obi  siipra»  and  Gage  v  the  Newmarket 
Raflwsy  CompMiy,  qM  supra. 

Nsv  Sum,  36.-~CBAiro. 


pany  and  The  Caledonian  and  Dumbarton- 
shire Railway  Company  v.  the  Magistrates 
of  Helensburgh  In  the  second  case,  after 
careful  deliberation,  and  in  a  written  and 
elaborate  judgment^  in  both  cases,  in  £Ekct, 
though  more  particularly  in  the  latter,  he 
expressed  himself  very  strongly  against  the 
view  of  Lord  Cottenham  in  the  three  cases 
to  which  I  have  referred,  and  pointed  out 
this,  at  all  events,  which  I  tliink  is  un- 
answerable, that  it  is  in  vain  to  suggest 
that  Lord  Cottenham  meant  to  limit  his 
doctrine  to  a  case  where  the  company  sought 
to  get  the  benefit  of  the  contract.  He  says 
that  Lord  Cottenham  did  mean  to  decide 
that  whether  it  was  that  the  company  had 
sought  the  benefit  of  the  contract,  or  that 
the  other  party  was  coming  to  get  the 
benefit  of  it,  the  contract  ought  to  be  con- 
sidered as  binding  upon  the  company. 

I  have  then,  on  the  one  han<^  the  deci- 
sions of'  Lord  Cottenham,  and,  on  the 
other,  the  strongly  expressed  opinion,  in 
the  House  of  Lords,  of  Lord  Cranworth. 
In  the  latter  of  the  two  cases.  Lord 
Cranworth  hesitated  whether  he  ought  not 
to  ask  their  Lordships  to  declare  that  the 
doctrine  laid  down  by  Lord  Cottenham 
ought  not  to  be  considered  any  longer  to 
be  the  law.  He  felt,  as  every  one  must,  the 
great  disadvantage  of  altering  that  which  has 
been  long  acted  upon  as  law,  and  that  it 
was  not  necessary  in  that  case  to  call  upon 
their  Lordships  to  pronounce  a  decision 
upon  the  subject,  because  in  the  particular 
contract  before  him  he  came  to  the  conclu- 
sion that  it  was  a  contract  which  was  ultra 
vires  of  the  company;  and  he  held  dis- 
tinctly, and  the  House  of  Lords  held  with 
him,  that  Lord  Cottenham's  doctrine  did 
not  apply  to  such  a  case,  or,  at  all  events, 
if  it  did,  they  overruled  the  doctrine  to 
this  extent,  that  a  contract  cannot  be  bind- 
ing on  a  company  where  the  thing  con- 
tracted to  be  done  is  uUra  vires  of  the 
company. 

Now  it  appears  to  me,  that  I  have  ex- 
actly the  same  thing  in  the  case  now  before 
me.  It  seems  to  me  that  what  is  contracted 
to  be  done  by  the  contract  of  February, 
1845,  in  the  shape  of  paying  this  20,000/., 
is  a  contract  to  do  a  thing  which  is  uUra 
vires  of  the  company.  Lord  Cranworth 
points  out,  with  reference  to  the  three  cases 
decided  by  Lord  Cottenham,  that  in  each 
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of  them,  however  eztmvagaDt  the  bftigun 
mi^t  have  been,  particnlarlj  in  the  two 
last  of  the  cases,  in  StanUjfa  caae^  where 
the  contract  was  to  give  20,000/.  for  four- 
teen acres  of  land,  and  in  Lord  Pftr^9ca9e^ 
where  the  contract  was  to  give  20,000iL  for  a 
certain  limitedportion  of  land,  and  100,000/. 
for  damage  snstatned,  however  extravagant 
the  contracts,  at  all  events  what  was  to  be 
done  was  in  its  nature  within  the  powers 
of  the  company.  And  Lord  Cottenham 
himseL^  in  Edtearrh  v.  the  Grand  Jwndum 
RaUttaff  Companyj  observes  upon  that. 
Bnt  in  Tke  Caledonian.  Company  v.  the 
MagUtralen  of  Belendmrgk^  Lord  Cran- 
worth  found  that  the  contract  then  before 
him  was  clearly  uUra  vires  of  the  company, 
and  it  i^pean  to  me  that  the  contract  before 
me  is  ^Itra  vim  of  the  company,  and  there- 
fore it  is  unnecessary  for  me  to  decide  the 
abstract  question  as  to  whether  the  con- 
tract of  the  promoters  is  binding  on  the 
company.  I  think,  if  I  were  obliged  to  de- 
cide tlu^  question,  I  should  be  compelled 
to  take  this  course,  to  decide  in  accordance 
with  the  unreversed  decisions  of  Lord  Cot^ 
tenham,  althou^  I  should  do  so  in  the  full 
expectation  that  my  decision  would  be 
immediately  appealed  from  and  reversed, 
and  made  to  accord  with  the  opinion  that 
has  been  expressed  by  the  present  Lord 
Chancellor,  Lord  CranwortL  That  would, 
however,  be  a  very  inconvenient  course,  for 
I  should  be  simply  deciding  in  that  way 
for  the  purpose  of  having  my  decision  over- 
ruled, as  1  have  no  doubt  it  would  be.  At 
the  same  time  I  confess  that  if  it  were  ne- 
cessary for  me  to  decide  it,  I  do  not  know 
how  I  should  escape  fit>m  that  horn  of  a 
dilemma. 

But  is  not  the  contract  of  February  ti/fra 
vires  of  the  company  1  I  have  already  said, 
and  I  cannot  yield  to  the  arguments  which 
have  been  addressed  to  me  to  prevent  my 
coming  to  that  conclusion,  that  I  cannot 
hold  the  contract  to  be  anything  else  than 
a  contract  to  give  Lord  Shrewsbury  20,000/. 
in  consideration  of  the  company  thereby 
obtaining  his  countenance  and  support. 
I  cannot  r^ard  it  as  a  contract  having  any 
consideration  beyond  that.  It  might  be 
that  would  be  a  sufficient  consideration, 
as  long  as  the  promoters  were  before  par- 
liament endeavouring  to  carry  the  matter 
into  effect.  I  can  quite  understand  its  being 


worth  20,000/.  to  the  company  to  obtain 
the  countenance  and  sappoit  of  a  powerful 
landowner,  who,  if  an  opponent  and  an 
enemy,  might  d^eat  the  jwojeet  aliogetiier. 
Bat  when  once  the  act  is  passed,  what  is 
meant  by  "  the  coontenance  and  support  of 
a  huge  and  influential  landowner"!  Mr. 
Bolt^  in  his  Me  aigument,  has  contended 
that  the  countenance  and  support  of  Lord 
Shrewsbury  was  in  point  of  fiict  acontinuing 
countenance  and  support^  even  if  you  r^ard 
the  deed  of  1848,  the  covenant  to  pay  the 
interestof  the  money,  as  the  first  transaction, 
and  would  have  supported  that  transaction ; 
and  the  question  I  have  to  consider  now 
really  is  the  same  thing  as  that,  because 
the  question  whether  the  contrsct  entered 
into  by  the  promotera  was  uUra  vires  of 
^e  ccMupany  is  the  same  question,  in  &et, 
as  the  question  whether,  if  the  company, 
in  1848,  after  incorporati<Mi  and  without 
any  prior  contract,  entered  into  this  agree- 
ment, it  could  be  supported  as  being  intra 
vires. 

Now,  when  there  is  a  contract  that  a 
company  shaU  give  to  the  owner  ci  certain 
land,  through  which  a  railway  is  to  pass, 
20,000iL,  not  for  his  land,  or  for  the  sever- 
ance of  his  land,  or  for  residential  damage  to 
the  particular  estate,  or  for  general  damage 
to  his  other  proper^,  or  for  inconvenience 
sustained  in  the  progress  of  the  works — ^not, 
I  say,  to  give  him  20,000/.  for  any  of  those 
purposes,  but  to  give  him  20,000/.  merely 
for  his  countenance  and  support,  can  tlM 
directors  maintain  such  an  agreement  as 
against  the  shardboldera  as  being  intra  viresi 
Of  course,  in  the  case  of  a  company,  if  you 
can  get  every  shareholder  to  concur  in  a 
thing  which  is  not  forbidden  by  the  act  of 
parliament,  or  not  impliedly  forbidden  by 
its  being  beyond  the  purposes  of  the  act, 
but  still  a  thing  which,  unless  every  share- 
holder agreed  to  it,  would  not  be  binding 
on  any  dissentient  shareholder,  that  would 
obviously  be  enough.  But  when  you  speak 
of  its  bdng  ultra  vires  of  the  company,  you 
mean  one  or  other  of  two  things,  either  that 
you  cannot  bind  all  the  sharefaoldera  to  sub- 
mit to  it,  or  that  it  is  ultra  vires  in  this 
respect,  that  the  legislature,  for  instance, 
having  authorized  you  to  make  a  railway, 
you  cannot  go  and  make  a  harbour.  But  in 
the  present  case  the  latter  question  does  not 
arise.   The  question  is,  whether  it  is  ukra 
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nret^  as  being  beyond  the  power  of  the 
diiecton  to  bind  aU  the  shareholders.  Can 
it,  then,  be  contended,  that  if  there  had 
nerer  been  anything  said  about  it  until  the 
20th  of  Januaiy,  1848,  a  year  after  the 
passing  of  the  act,  and  then  the  directors 
for  the  first  time  entered  into  this  contract 
with  Lord  Shrewsbury,  it  could  stand  for  a 
moment  against  the  shareholders)  Is  it  not 
obviously  ttltra  vires  ?  I  think  Mr.  Rolt 
felt  that  so  strongly,  that  he  was  driven  to 
eDdeavour  to  make  out  that  it  was  for  some- 
thing else,  that  it  was  in  some  way  connected 
with  the  taking  or  severance  of  his  land  or 
some  injury  to  his  estate,  or  some  inconve- 
nience or  residential  damage.  But  is  it  so  ? 
Is  the  20,000/.  for  any  such  purpose  ?  It  is 
trae  we  have,  in  the  deed  of  covenant  of  the 
20th  of  January,  1848,  a  suggestion  that 
it  is  ^  with  a  view  to  the  countenance  and 
support  of  the  Earl  to  the  undertaking,  and 
to  meet  the  expenses  and  inconvenience  to 
which  the  Earl  would  by  reason  thereof  be 
personally  subject."  And  then  it  is  said 
that,  contemporaneously  with  this  instru- 
ment, there  was  another  instrument  of  the 
same  date,  by  which  the  company  made  a 
certain  agreement  with  the  Earl  as  to  taking 
certain  quantities  of  his  land  at  certain 
prices,  and  it  is  contended,  that  those  two 
contracts  must  be  read  together,  and  that, 
therefore,  you  may  say  that  the  contract  for 
paying  the  20,000/.  made  by  the  indenture 
of  covenant  was,  in  &ct,  so  connected  with 
the  agreement  of  even  date  to  take  his 
land,  that  you  can  say  that  the  20,000/. 
was,  in  fact,  to  be  paid  in  connexion  with 
that  which  was  not  ultra  vtres^  namely,  the 
taking  of  the  land. 

I  cannot  accede  to  any  such  argument 
In  the  first  place,  there  is  no  connexion 
between  the  one  and  the  other ;  but  further 
we  find  that,  instead  of  there  being  any 
foundation  for  the  suggestion  that  thk 
covenant  and  agreement  of  the  20th  of  Jan- 
uary, 1848,  can  be  considered  as  a  new 
contract  by  the  directors,  it,  upon  the  very 
fiioe  of  it,  professes  to  be  a  mere  canrying 
out  and  adoption  in  a  particnlar  form  of  the 
contract  of  F^ruaiy,  1845,  which  was  the 
eontractoftiie{nomoters.  It  is  in  vain  to  tell 
me  that  1  can  regard  this  as  being  a  new  con- 
tract, entered  into  for  the  first  time  by  the 
directors,  because  in  the  very  instrumentitself 
by  whidi  t^ey  enter  into  that  contract  they 


tell  you  it  is  not  a  new  contract.  They 
never  would  have  agreed  to  give  Lord 
Shrewsbury  20,000/.  if  it  had  been  a  new 
contract ;  but  tilie  reason  why  they  agreed 
to  the  terms  of  the  covenant  of  the  20th  of 
January,  1848,  was,  that  they  found  that 
their  promoters  had  agreed  to  it,  and  they 
referred  to  the  agreement  which  had  been 
made,  and  stated  that  it  was  for  the  pur- 
pose of  working  out  that  agreement  that 
they  entered  into  this  deed  of  covenant 
And  why  do  they  enter  into  this  deed  of 
covenant?  Why  do  they  not  pay  the 
money  ?  They  would  have  paid  the  money 
to  Earl  John  had  it  not  been  for  this  :  that 
they  bore  in  mind,  very  wisely,  the  73rd 
section  of  the  Lands  Clauses  Act,  and  they 
felt  that  if  they  paid  the  money,  they  might 
possibly  be  made  to  pay  it  over  again  to  the 
successors  of  Earl  John  as  tenants  in  tail 
of  the  settled  estates,  and  therefore  they 
determined  not  to  pay  it  to  him,  but  to 
stipulate  to  retain  the  money,  and  pay  him 
and  his  executors  the  interest  only,  because, 
as  is  recited,  '^  doubts  had  arisen,  or  might 
arise,  whether  it  was  lawful  for  Earl  John 
to  retain  the  said  sum  of  20,000/.,  or  any 
portion  thereof,  to  his  own  use,  and  whether 
such  sum  of  20,000/.  should  not  be  deemed 
to  have  been  contracted  to  be  paid,  for  and 
on  account  of  the  several  parties  interested 
in  such  land,  as  well  in  possession  as  in 
reversion,  remainder  or  expectancy."  And 
accordingly  they  covenant  that  they  will 
pay  the  interest  to  Earl  John,  and  his  exe- 
cutors, administrators  or  assigns,  as  long  as 
the  20,000/.  remains  in  their  possession^ 
and  then  there  is  this  proviso :  *'  That  it 
should  be  lawful  for  the  company,  at  any 
time  or  times  thereafter,  if  legally  required 
so  to  do,  to  pay  into  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the 
Accountant  General,  the  said  sum  of 
20,000/.,  and  that  thereupon  and  upon  pay- 
ment of  all  interest,  at  the  rate  of  5/.  per  cent 
per  annum,  upon  the  said  sum  up  to  the  day 
of  such  payment,  to  the  person  or  persons 
then  entitled  thereto  for  the  time  being, 
the  covenant  should  cease  and  be  void." 
Therefore  I  say  they  were,  in  fact,  not 
only  actually,  but  professedly  and  in  terms, 
doing  nothing  more  by  that  deed  of  Janu- 
ary, 1848,  than  carrying  out  in  a  certain 
modified  form,  modified  for  the  protection 
of  the  company,  the   agreement  of  Feb- 
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rnaiy,  1845.  How  is  it  possible,  then,  to 
say  that  it  was  intra  vires  of  the  company, 
that  is  of  the  directors  of  the  company  act- 
ing for  the  company,  as  between  them  and 
the  shareholders,  to  enter  into  such  a  con- 
tract, in  order  to  carry  out  an  agreement 
made  by  the  promoters  to  pay  20,000/.  to 
the  Earl  for  his  countenance  and  support  1 
The  countenance  and  support  was  given 
while  the  matter  was  going  on  in  the 
House  of  Parliament,  previous  to  the  pass- 
ing of  the  act  When  the  act  was  passed, 
could  the  company  say  to  the  Earl,  de  novo, 
"  We  will  pay  you  the  20,000/.,  not  because 
the  promoters  agreed  that  you  should  have 
it,  but  because  we  have  as  the  consideration 
for  it,  the  fact  of  your  having  previously 
given  us  your  countenance  and  support  in 
not  opposing  our  bill "  ?  As  to  any  coun- 
tenance and  support  that  could  be  given  by 
the  Earl  subsequent  to  the  passing  of  the 
act,  which  would  make  it  intra  vires  of  the 
directors  to  give  him  20,000/.,  it  appears  to 
me  there  is  none.  But,  as  I  have  said,  the 
deed  of  covenant  itself  is  conclusive  to 
shew  that  that  was  not  an  act  of  the  com- 
pany  de  novo.  It  is  not  a  contract  for  the 
first  time  created,  but  is  merely  a  carrying 
out  of  the  prior  contract^  and  that)  it  ap- 
pears to  me,  was  entirely  ultra  vires  of  the 
company.  For  that  reason,  it  is  not  ne- 
cessary for  me  to  come  to  any  determi- 
nation with  reference  to  the  question  as  to 
the  comparative  merits  of  the  doctrines  of 
Lord  Cottenham  and  Lord  Cranworth. 

Then  comes  the  question,  and  the  only 
remaining  question,  whether  the  20,000/. 
thus  proposed  by  the  promoters  to  be  paid 
to  Lord  Shrewsbury  can  be  upheld  as  a 
liability  of  the  company,  on  ^e  ground 
that  it  comes  within  the  meaning  of  the 
words  which  occur  in  the  65th  section  of 
the  Companies'  Clauses  Consolidation  Act, 
"  costs  and  expenses  incurred  in  obtaining 
the  special  act,  and  all  expenses  incident 
thereto."  Is  the  promise  to  pay  20,000/.  to 
Lord  Shrewsbury  for  his  countenance  and 
support  to  the  bill  an  "  expense  incident 
thereto''?  It  seems  to  me  to  be  quite 
impossible  to  put  that  construction  on  the 
section.  The  effect  of  doing  so  would  be 
that  every  sum  of  money,  however  un- 
righteous, that  might  be  promised  to  be 
paid  for  any  purpose  whatever  that  the 
promoters  might  think  it  advisable  to  enter 


into,  in  order  to  get  their  scheme  passed 
through  parliament,  would  come  within 
the  meaning  of  *'  expenses  incurred  in  ob- 
taining the  act  or  expenses  incident 
thereto." 

Upon  the  whole,  therefore,  I  am  of 
opinion,  that  the  plaintiff  has  not  main- 
tained the  present  bill,  and  it  must  be  dis- 
missed with  costs. 


BOVILL  V.  GOODIEB. 


ROMILLT,  M.R. 

Nov.  21. 

Patent  Suit — Particulars  of  Objections — 
Patent  Law  Amendment  Act,  1852, 15  dh  16 
Vict,  C.83.*.  41. 

In  a  patent  suit  after  replieatian  and 
where  issues  have  been  refused^  the  Court  will 
not  order  the  defendant  to  deliver  particulars 
of  objections. 

This  was  an  adjourned  summons. 

The  suit  was  instituted  to  restrain  the 
infringement  of  a  patent  which  had  been 
the  subject  of  much  litigation,  and  of  which 
the  validity  had  been  established  in  prior 
suits.  The  defendant,  by  his  answer,  nused 
the  four  usual  issues,  viz.,  want  of  novelty, 
prior  user,  invalidity  of  specification  and 
non-infringement,  and  in  the  exact  words 
in  which  those  defences  would  be  pleaded 
at  common  law. 

An  application  had  been  made  to  the 
Court  to  direct  issues  to  determine  the 
questions  raised  by  the  answer,  but  was 
refused. 

The  plaintiff  filed  replication,  and  after- 
wards took  out  the  present  summons  for 
an  order  directing  the  defendant  to  furnish 
particulars  of  the  objections  to  the  validity 
of  the  patent  on  which  he  meant  to  rely 
at  the  hearing,  by  analogy  to  the  pro- 
visions of  the  41st  section  of  the  Patent 
Law  Amendment  Act,  1852. 

Mr,  BaggaUay  and  Mr,  Druce,  for  the 
plaintiff.— Since  the  act  25  <fe  26  Yict  c.  42. 
the  Court  is  bound  itself  to  decide  upon 
the  question  of  the  validity  of  the  patent, 
and  cannot  remit  it  to  a  Court  of  common 
law.  The  Court  ought,  then,  to  adopt  as  nearly 
as  possible  the  mode  of  procedure  usual  at 
common  law.  Ifthisapplicationbegranted* 
we  shall  be  able  to  go  to  the  point  upon 
which  the  defendant  means  to  rely  at  once 
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and  for  alL  The  legality  of  the  patent  in 
itself  hairing  been  already  established,  the 
only  objection  which  the  defendant  is  at 
all  likely  to  establish  against  it  is  want  of 
novelty,  by  finding  ont  some  remote  instance 
of  prior  user;  but  what  the  instance  is  upon 
which  he  intends  to  rely  we  cannot  possibly 
anticipate.  If  we  are  kept  in  the  dark 
as  to  this,  we  shall  be  most  unfairly 
situated; — having  fought  and  succeeded 
again  and  again,  we  ^all  on  a  fresh  case 
have  to  come  on  replication  armed  at  all 
points,  with  our  entire  case,  both  in  law 
and  facts,  fully  proved,  of  which  the  only 
use  will  be  to  enable  the  Court  to  decide 
whether  it  ought  to  direct  issues  or  not,  so 
that,  in  tact,  there  will  be  two  trials  instead 
of  one.  To  avoid  this  unnecessary  expense, 
we  are  obliged  to  make  this  application, 
becanse  we  cannot  compel  the  defendant  to 
disclose  par6culars  of  prior  user  by  intei> 
rogatories.  He  will  be  entitled  to  refuse  by 
saying  that  the  particulars  required  do  not 
make  out  any  part  of  our  case,  but  that 
they  make  out  his  case. 

jfr.  Selwyn  and  Mr,  LfUU,  for  the  de- 
fendant, were  not  called  upon. 

The  Master  of  the  Rolls. — ^If  I  had 
entertained  any  doubts  as  to  the  propriety 
of  refusing  this  application,  the  arguments 
nsed  by  Mr.  Druce  would  have  removed 
them.  He  said  that  by  the  rules  of  equity 
as  to  discovery  the  information  could  not 
he  obtained ;  but  he  asked  for  it  because 
it  was  sometimes  allowed  at  common  law ; 
and,  again,  he  said  that  if  this  application 
were  reused,  the  plaintiff  would  have  to 
go  over  his  whole  case,  and  shew  what  he 
intended  to  prove  at  the  hearing,  and  yet 
this  was  the  very  thing  he  wanted  to  compel 
the  defendant  to  do.  If  the  defendant  is  to 
do  this,  why  not  the  plaintiff  also  9  Besides, 
the  plaintiff  might  luive  moved  for  a  decree, 
and  80  seen  the  defendant's  afiSdavits,  and 
leaned  what  cases  of  prior  user  he  could 
set  up;  but  having  by  his  own  act  kept 
the  matter  in  the  dark,  he  now  asks  the 
Court  to  adopt  a  form  of  practice  only 
applicable  to  common  law  Courts,  in  order 
to  give  him  a  discovery  to  which  he  says 
he  is  not  entitled  by  the  rules  of  equity 
pleading.  Of  course,  if  I  were  to  grant 
issues  at  the  hearing,  that  would  be  quite 
another  thing ;  then  I  might  direct  parti- 


culars of  objections  to  be  furnished;  but  in 
the  present  state  of  the  cause,  I  think  it 
would  be  unfair. 


Stuaet,V.C, 
Dec  5 


IT,V.C.  ) 

i,  6,  U.  / 
Attorney — Privilege — Arrest — Costs, 


DODD  V.   HOLBEOOK,  in  re 
PITTMAN,  an  attorney. 


The  costs  of  the  execution  of  an  attach- 
ment under  which  an  attorney  who  was  privi- 
leged had  been  arrested^  and  of  the  order 
for  his  discharge^  ordered  to  he  paid  by  the 
parties  at  whose  instance  the  attorney  wa>s 
arrested,  and  by  the  sheriff  and  his  officer 
who  made  the  arrest 

Thomas  Pittman,  an  attorney,  who,  under 
an  order  of  Vice  Chancellor  Sir  John  Stuart, 
had  been  ordered  to  pay  a  sum  of  money 
found  by  the  Taxing  Master  to  be  due  from 
him  to  the  plaintiff  F.  Dodd,  was  arrested 
on  the  4th  of  October,  1865,  by  the  officer 
of  the  sheriff  of  the  county  of  Surrey,  upon 
an  attachment,  as  he  was  proceeding  to  the 
South wark  County  Court  to  appear  there  as 
the  attorney  for  a  plaintiff  in  a  cause  which 
was  in  the  list  of  causes  for  that  day. 
Pittman  claimed  his  privilege,  but  the 
sheriff's  officer,  nevertheless,  took  him  into 
custody. 

By  an  order  made  on  motion  by  Vice 
Chancellor  Sir  W.  P.  Wood,  and  dated  the 
9th  of  October,  1865,  Pittman  undertaking 
not  to  bring  an  action  against  the  sheriff 
of  Surrey  in  respect  of  his  arrest  without 
the  leave  of  the  Court,  it  was  ordered  that 
he  be  discharged  out  of  custody  on  the 
ground  of  privilege,  and  the  further  con- 
sideration of  that  application  as  to  costs 
was  reserved,  with  liberty  to  apply  respect- 
ing the  same. 

The  motion  on  behalf  of  Pittman  was 
now  brought  on  for  the  purpose  of  deter- 
mining the  question  of  the  costs  of  the 
motion  before  Vice  Chancellor  Sir  W.  P. 
Wood,  and  of  this  application. 

Mr.  Malins  and  Mr,  F,  H,  Cott^  for 
Pittman,  in  support  of  the  motion,  re- 
lied on — 

Lises  case,  2  Yes,  &  B.  373. 

Mr.  W.  Douming  Bruce,  for  the  plaintiff 
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Dodd,  contended  that  if  the  arrest  were 
illegal,  the  plaintiff  was  not  liable  for  the 
illegal  act  of  the  sheriff's  officer. 

Mr.  Shebbeartfj  for  the  sheriff  of  Surrey, 
contended  that  no  action  was  maintainable 
against  the  sheriff  for  Pittman's  arrest,  al- 
though he  might  have  been  privileged  at 
that  time,  and  that  it  was  impossible  for 
the  sheriff's  officer  to  determine  whethd^ 
the  privilege  which  had  been  set  up  by 
Pittman  was  really  founded  in  truth.  He 
relied  on 

Magnay  v.  Burt,  5  Q.B.  Rep.  384; 
reversing  s.  c.  nonu  Burt  v.  Magnay, 
12  Law  J.  Rep.  (n.s.)  Q.B.  225. 

Stuart,  V.C. — The  only  question  is  as 
to  the  costs  of  the  application  before  Vice 
Chancellor  Sir  W.  P.  Wood  and  of  the  pre- 
sent application,  and  the  Court  would  have 
been  bound  to  dispose  of  the  costs  of  the 
former  application,  even  if  they  had  not 
been  reserved  under  the  order  of  Vice 
Chancellor  Sir  W.  P.  Wood;  for  the  costs 
of  an  application  are  always  incident  to 
the  application  itoelf.  In  this  case  the 
privilege  of  a  solicitor  has  been  flagrantly 
violated  by  the  sheriff's  officer,  who,  not- 
withstanding an  admonition  from  the  soli- 
citor as  to  the  illegality  of  what  he  proposed 
to  do,  arrested  him  and  detained  hun  in 
prison  for  five  days.  If  I  felt  any  doubt 
about  the  case,  it  would  have  been  deter- 
mined by  the  decision  of  Lord  Eldon  in 
LU^a  case,  in  which  an  order  was  made 
against  all  the  parties  concerned  in  the 
arrest  for  the  payment  of  costs,  leaving 
the  party  aggrieved  to  choose  whom  he 
would  follow.  But  independently  of  that 
authority  I  should  have  had  no  difficulty  in 
arriving  at  the  conclusion  I  have  formed. 
Generally  speaking  a  person  acting  nunis- 
terially  is  entitled  to  the  consideration  of 
the  Court;  but  in  the  present  case  the 
sheriff's  officer,  by  his  own  conduct,  has 
occasioned  all  the  proceedings  before  the 
Court,  and  his  having  acted  ministerially 
can  be  no  ground  for  exempting  him  from 
the  payment  of  costs.  The  order  will  be 
the  same  as  in  List^B  case  against  all  the 
parties  concerned  in  the  arrest,  and  it 
must  include  the  costs  of  the  application 
before  Vice  Chancellor  Sir  W.  P.  Wood, 
as  well  as  those  of  the  present  applicar 
tion. 


Mr.  Malifis  (Dec.  14)  said,  that  the 
Registrar  had  felt  a  difficulty  in  drawing 
up  the  order,  inasmuch  as  it  had  been 
made  against  the  sheriff  of  Surrey,  simply 
as  sheriff,  and  not  against  him  in  his  proper 
name,  of  John  Bradshaw,  Esq.,  Sheriff  of 
Surrey. 

Stuabt,  Y.C.  directed  the  alteration 
suggested  to  be  made. 

Order,  that  the  plaintiffs  and  John  Brad- 
shaw,  Esq.,  sheriff  of  the  county  of  Surrey, 
and  William  Keene,  the  sheriff's  officer, 
do  pay  to  G.  Pittman  his  costs  occasioned 
by  the  execution  of  the  attachment  in  the 
said  order  of  dischai^  mentioned,  and  of 
the  application  upon  which  the  said  order 
was  nuuie  and  of  this  application  and  con- 
sequent thereon,  to  be  taxed  by  the  Taxing 
Master. 


KiNDERSLET,  V.C 


Dea  6 


SY,  V.C.  ) 
•,  6.         / 


yeatman  v.  rbkd. 


Practice — Solicitor — Production  of  Brief 
to  Registrar. 

A  defendant's  solicitor  having  refused  to 
produce  counseFs  brief  to  the  regitrar  on 
drawing  up  an  order  made  and  consented 
to,  the  Court,  upon  motion  of  the  platntifi, 
ordered  the  registrar,  on  nonrproduction  of 
the  brief  within  a  week,  to  draw  up  ike  order 
without  it,  and  directed  the  plaintiffs  to  add 
the  costs  of  the  motion  to  their  security. 

This  was  a  motion  that  the  defendant 
Anne  Reed,  or  her  solicitor,  might  be  di- 
rected to  produce  to  the  registrar  her  oocn- 
sel's  brief,  for  the  purpose  of  setUing  an 
order  made  in  the  above  suit  upon  motion 
for  a  receiver  on  the  9th  of  November, 
1865. 

The  bill  was  filed,  by  certain  equitable 
mortgagees,  to  realize  their  security ;  Anne 
Reed  being  executrix  and  tenant  for  life 
under  the  will  of  the  mortgagor,  and  Harrop, 
another  defendant^  trustee  of  the  testator  s 
real  estate. 

When  the  registrar  proceeded  to  draw  up 
the  order,  the  solicitor  for  the  defendant, 
Anne  Reed,  refused  to  produce  the  brief  of 
her  counsel,  who  at  the  time  of  making  the 
motion  had    stated    that   the    defendants 
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i^ypearad  by  counsel  and  consented.  The 
indonements,  however,  upon  the  briefe 
varied  That  upon  the  brief  of  the  plain- 
tiffs'  counsel  was,  **  Ordered  according  to 
notioe  of  motion ;"  that  on  the  brief  of  the 
counsel  for  Harrop,  "  Ordered,  the  defen- 
dant Harrop  not  objecting;**  and  the  note  in 
the  registrar's  book  was  to  the  effect  that  an 
order  had  been  agreed  upon.  Under  these 
cinmmstanoes  the  registrar  did  not  feel  jus- 
tified in  treating  it  as  a  consent  order  and 
dispensing  with  the  production  of  the  brief 
now  moved  for;  but,  in  conformity  with 
Rule  28.  GonsoL  Ord.  L  (1),  referred  the 
matter  to  the  Court 
Mr.  Nalder  supported  the  motion. 

KuTDEBSLET,  Y.  C. — If  this  had  been  an 
order  by  consent,  the  Court  might  have 
called  on  the  solicitor  to  shew  cause  why 
he  was  acting  as  he  was,  and  have  made 
him  pay  the  costs.  It  does  not  appear,  how- 
ever, that  in  this  case  the  order  can  be 
regarded  exactly  as  a  consent  order,  and 
therefore  what  must  be  done  is  this  :  Order 
that  unless  the  defendant,  Anne  Reed,  or 
her  solicitor,  do  on  or  before  this  day 
week  produce  to  the  registrar  the  brief  of 
the  counsel  for  her  on  motion  of  the  plain- 
tiffs for  a  receiver  of  the  9th  of  November 
hist^  the  registrar  do  draw  up  the  order 
made  on  l£at  motion  without  the  pro- 
duction of  such  brief  Plaintiffs  to  add 
the  costs  of  the  present  motion  to  their 
aecority. 


ROMILLY,  M.R. 
Dec.  9,  11. 


In  re  insole. 


(1)  Ifanyparij  fiuls  to  attend  the  regiBtnr*s 
Appointment  for  eettling  the  draft  or  passing  any 
<leeree  or  order,  m  £uls  to  produce  his  briefs  and 
nch  other  docoments  as  the  registrar  may  require 
to  enable  him  to  settle  such  draft  or  pass  such  de- 
cree or  order,  the  registrar  may  proceed  to  settle 
the  draft  or  pass  the  decree  or  order  in  his  absence; 
Mid  the  registrar  shall  be  at  liberty  to  dispense 
viUi  the  prodnction  of  oounsers  briefs,  and  to  act 
npiqi  soeh  evidence  as  he  may  think  fit  of  the 
actual  appearance  by  counsel  of  the  party  failing 
to  attend  or  to  produce  such  documents  or  papers 
SB  aforeaid,  or  may  require  the  matter  to  be  men- 
tkmed  to  the  Court. 


Bar(m  and  Feme— 20  iih  21  Vict,  c.  85. 
9,  25. — Mortgage  of  Wife^s  Reversionary 
Chose  in  Action — Subsequent  Jvdicial  SepOr 
ration. 

The  25th  section  of  20  dh  21  Vict.  e.  85. 
(the  Divorce  Act  J  applies  to  property  to 
which  a  toife  is  entitled  in  reversion  at  the 
date  of  the  decree,  and  which  subsequently 
falls  into  possession. 

A  wife  having  obtained  a  decree  for 
judicial  separation  may  avoid  a  mortgage 
made  by  her  and  her  husband  of  a  reversion 
in  personalty  which  falls  in  durirfg  the 
Joint  lives. 

In  the  year  1850  the  petitioner,  Mrs. 
Puckle,  intermarried  with  her  husband, 
Mr.  Puckle,  being  at  that  time  entitled, 
under  a  wiU,  to  a  certain  sum  of  stock  in 
reversion  expectant  on  the  death  of  her 
father,  Thomas  Insole. 

No  settlement  of  the  fund  in  question 
was  made  previously  or  subsequently  to  the 
marriage ;  but  by  indenture,  dated  the  24th 
of  July,  1854,  Mr.  and  Mrs.  Puckle  mort- 
gaged the  fund  to  the  Consolidated  Invest- 
ment and  Assurance  Company;  and  by 
another  indenture,  dated  the  6th  of  October, 
1858,  they  further  mortgaged  the  fund  to 
one  Barker. 

In  1863  a  decree  for  a  judicial  separation 
between  Mr.  and  Mrs.  Puckle  was  made  in 
the  Divorce  Court,  at  the  suit  of  Mrs.  Puckle, 
by  virtue  of  which  decree  she  had  been  and 
still  was  living  apart  from  her  husband. 

By  indenture,  dated  the  1st  of  March, 
1864,  Mrs.  Puckle  mortgaged  the  fund  to 
the  petitioners,  Britten  and  Wilkinson. 

On  the  21st  of  March,  1865,  the  tenant 
for  life,  T.  Insole,  died,  whereupon  the 
trustees  of  the  will  paid  the  fund  into  court. 

The  petition  prayed  that  the  fund  might 
be  paid  out  to  Mrs.  Puckle  and  her  mort- 
gagees, Britten  and  Wilkinson. 

The  25th  section  of  the  Divorce  Act, 
20  &  21  Vict  c.  85,  provides  as  follows : 
"  In  every  case  of  a  judicial  separation  the 
vrife  shall,  from  the  date  of  the  sentence 
and  whilst  the  separation  shall  continue,  be 
considered  as  a  feme  sole  with  respect  to 
property  of  every  description  which  she 
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may  acquire  or  which  may  come  to  or  de- 
volve upon  her ;  and  such  property  may  be 
disposed  of  by  her  in  all  respects  as  s^feme 
sole;  and  on  her  decease  the  same  shall, 
in  case  she  shall  die  intestate,  go  a&  the 
same  would  have  gone  if  her  husband  had 
been  then  dead." 

The  8th  section  of  the  act,  21  k  22  Vict 
c.  108,  is  as  follows :  *'  In  every  case  in 
which  a  wife  shall  under  this  act,  or  under 
the  said  act  of  the  20  k  21  Vict.  c.  85, 
have  obtained  an  order  to  protect  her  earn- 
ings or  property,  or  a  decree  for  judicial 
separation,  such  order  or  decree  shsdl,  until 
reversed  or  discharged,  so  far  as  necessary 
for  the  protection  of  any  person  or  corpora- 
tion who  shall  deal  with  the  wife,  be  deemed 
valid  and  effectual;  and  no  discharge,  varia- 
tion or  reversal  of  such  order  or  decree 
shall  prejudice  or  affect  any  rights  or  reme- 
dies which  any  person  would  have  had  in 
case  the  same  had  not  been  so  reversed, 
varied  or  discharged  in  respect  of  any  debts, 
contracts  or  acts  of  the  wife  incurred,  en- 
tered into,  or  done  between  the  times  of 
the  making  such  order  or  decree,  and  of 
the  discharge,  variation  or  reversal  thereof; 
and  property  of  or  to  which  the  wife  is 
possessed  or  entitled  for  an  estate  in  re- 
mainder or  reversion  at  the  date  of  the 
desertion  or  decree  (as  the  case  may  be), 
shall  be  deemed  to  be  included  in  the  pro- 
tection given  by  the  order  or  decree." 

Mr,  Bagshawe^  for  the  petitioners,  read 
the  above  sections,  and  pointed  out  that 
the  mortgages  by  Mr.  and  Mrs.  Puckle  were 
only  mortgages  of  Mr.  Puckle*s  interest 

Mr,  Sckomberg^  for  the  Consolidated  In- 
vestment Company,  asked  that  an  order 
might  be  made  for  payment  of  the  dividends 
to  Mrs.  Puckle  during  her  life,  for  her  se- 
parate use,  the  fiind  being  dealt  with  as  if 
the  parties  were  merely  living  apart.  He 
urged  that  the  judicial  separation  could 
not  affect  rights  under  previous  contracts. 
He  cited — 

Re  WhtUingham's  Trusts,  12  W.R.  775. 
He  also  insisted  that  if  the  construction  of 
the  act  contended  for  by  Mr.  Bagshawe  were 
to  prevail,  it  would  be  impossible  to  make 
a  valid  security  on  a  married  woman's  re- 
versionary interest,  even  if  the  property 
was  land  and  the  security  effected  by  a 
deed  acknowledged. 


Mr.  Speed,  for  Barker,  supported  the 
same  contention,  and  said  that  the  property 
ought  to  be  settled  upon  the  wife,  subject 
to  existing  incumbrances,  so  iar  as  tiiey 
might  eventually  become  valid. 
He  cited — 
Purdeuf  v.  Jackstm,  1  Russ.  70;  s.  c.  4 
Law  J.  Rep.  Chanc.  1. 

The  Master  of  the  Rolls  (without  call- 
ing for  a  reply). — I  think  the  petitioners  are 
clearly  entitled  to  the  order  they  pray.  It  is 
perfectly  settled  that  such  a  mortgage  as  this 
by  husband  and  wife  is  only  a  mortgage  of 
the  husband's  interest,  and  not  of  the  wife's. 
The  person  who  takes  such  a  security  runs 
the  risk ;  he  takes  his  chance  that  the  time 
may  come  when  the  husband  may  be  able 
to  acquire  the  property  and  hand  it  over  to 
him.  The  25th  section  of  the  act,  20  <k  21 
Vict  c.  85,  disposes  of  the  husband's  in- 
terest from  the  date  of  the  sentence,  as  if 
he  were  dead.  If  the  words  *'  property  of 
every  description  which  may  come  to  or  de- 
volve upon  her"  do  not  include  the  falling  in 
of  a  reversion,  I  do  not  see  what  words  could. 
The  meaning  clearly  is,  that  so  soon  as  the 
sentence  is  pronounced,  the  property  may 
be  disposed  of  by  the  wife  as  if  she  had  no 
husband  alive.  What  may  a  feme  sole  do 
with  her  property  1  She  may  deal  with  it 
as  she  likes;  she  may  mortgage  it,  or  sell  it, 
or  squander  it,  as  she  likes.  The  petitioner 
here  is,  by  the  effect  of  the  section,  in  a 
similar  position  with  regard  to  this  fund, 
and  she  is  not  to  be  restricted  in  the  man- 
ner contended  for  by  the  respondents.  The 
husband  need  not  be  served. 

Some  discussion  then  took  place  as  to 
whether  the  mortgagees,  the  respondents, 
should  have  their  costs  out  of  the  fund. 

The  Master  of  the  Rolls  said  he 
should  consider  the  point. 

The  Master  of  the  Rolls  (Dec.  11) 
said  he  thought  the  mortgagees,  who  had 
unsuccessfully  disputed  the  petitioner's  title 
to  the  fund,  were  not  entitled  to  any  costs. 
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>BTH,  L.C.  ( 

17,18;     J 
.  8,  9.         1 


MOSS  V.  THB  AKGLO- 
EGYPTIAN  NAVIGA- 
TION COMPANY  (lim- 
ited) AND  OTHEBS. 


Demurrer — Crou-Bill — Ees  Judicata, 

The  rule  that  a  erou-hiU  cannot  he  de- 
murred to  for  want  of  equity  only  applies 
where  the  questions  raised  by  the  cross-bill 
are  a  part  of  the  defence  to  the  original  suit; 
to  far  as  a  bill  seeks  relief  in  respect  of 
matters  which  can  he  of  no  assistance  to 
the  decision  in  the  original  suit,  it  is  not  a 
cross4)Ulj  and  therefore  not  protected  from 
dmwrrer, 

A  hill  to  restrain  breaches  of  certain  por- 
tions of  an  agreement  cannot  be  taken  as  a 
eross-iill  to  a  suit  instituted  by  the  defendant 
in  respect  of  other  and  independent  equities 
arising  out  of  the  same  agreement. 

The  dismissed  of  a  bill  to  restrain  breaches 
of  an  agreement  is  no  bar  to  the  institution 
of  a  fresh  suit  for  the  same  purpose^  unless 
eiUier  the  dismissal  woe  for  want  of  equity 
or  the  facts  alleged  and  proved  in  the  first 
suit  were  the  same  as  those  on  which  the  second 
suit  is  founded. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Stuart,  oveiTuling  a  de- 
mnirer  to  the  plaintiff's  bilL 

The  bill  stated  that  for  several  years 
past  the  plaintiff,  William  Miles  Moss, 
had  been  and  still  was  carrying  on  the 
bosiness  of  a  shipowner  and  commission 
merchant,  at  Liverpool,  under  the  style 
of  James  Moss  db  Co.,  and  was  regularly 
engaged  in  carrying  passengers  and  mer- 
chuidise  by  steamers  from  Liverpool  to 
Malta,  Egypt  and  Syria,  and  from  Liver- 
pool to  Bordeaux,  and  the  ships  em- 
ployed by  him  in  the  Malta,  Egypt 
and  Syria  trade  were  in  June,  1861, 
the  Araxes  and  the  Atlanticj  in  both 
of  which  the  plaintiff  was  the  owner  of 
several  shares,  and  of  both  of  which  he  was 
ahip's-husband.  The  defendant  Frederick 
Chappie  was  theowner  of  sixteen  sixty-fourth 
afaarae  in  the  ^roasf^.  The  defendants  James 
Jenldnson  Bibby  and  Frederick  Richard 
Leyland  were  also  shipowners  and  commis- 
sion merchants,  at  Liverpool,  carrying  on 
business  imder  the  firm  of  Bibby,  Sons  db 
Co.,  and  were  engaged  in  carrying  passen- 
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gers  and  merchandise  by  steamers  from 
Liverpool  in  three  distinct  lines:  one  to 
Portugal,  called  the  Peninsular  line;  one 
to  Genoa,  Leghorn  and  Naples,  called  the 
Italian  line ;  and  one  to  Sicily  and  ports 
in  the  Adriatic,  called  the  Adriatic  line. 
The  steamers  employed  by  them  were  be- 
tween twenty  and  thirty  in  number,  of  all 
of  which  they  were  ships'-husbands,  and  in 
all  of  which  they  were  owners  of  a  number 
of  shares.  The  defendants  Chappie  and 
John  Taylor  Cross  were  also  owners  of 
shares  in  all  these  last-mentioned  ships, 
and  the  plaintiff  was  the  owner  of  shares 
in  some,  but  not  all,  of  them.  He  was  also 
the  owner  of  a  few  shares  in  two  other 
steamers  trading  to  Malta,  Egypt  and  Syria, 
called  the^  Factolus  and  the  Memnon^  of 
which  Messrs.  Lamport  &  Holt  were  ships'- 
husbands  and  part  owners. 

Some  time  prior  to  June,  1861,  Messrs. 
Bibby,  Sons  &  Co.  commenced  an  oppo- 
sition to  the  plaintiff  by  sending  steamers 
to  Malta,  Alexandria  and  Syria,  and  the 
plaintiff  commenced  an  opposition  to  the 
Adriatic  line  of  Bibby,  Sons  &  Co.,  and 
by  an  arrangement  with  Messrs.  Lamport 
&  Holt,  the  Pactolus  and  Memnon,  as  well 
as  two  other  steamers  belonging  to  the 
plaintiff,  were  sent  to  Sicily  and  ports  in 
the  Adriatic. 

In  order  to  put  an  end  to  these  oppo- 
sitions, which  were  productive  of  great 
loss  and  inconvenience  to  all  parties,  nego- 
tiations were  entered  into,  which  resulted 
in  an  arrangement  that  Bibby,  Sons  &  Co., 
Chappie  and  Cross  should  not  compete  in 
the  outward  trade  carried  on  by  the  plaintiff 
and  Messrs.  Lamport  &  Holt,  and  that  the 
plaintiff  and  Lamport  &  Holt  should  not 
compete  in  any  of  t3ie  outward  steam  trades 
conducted  by  Bibby,  Sons  &  Co.  It  was 
also  part  of  the  arrangement  that  Bibby, 
Sons  &  Co.  should  sell  to  the  plaintiff 
eight  sixty-fourth  shares  in  all  the  steamers 
employed  by  them  in  which  he  had  not 
abready  an  interest,  except  the  steamers 
on  the  Peninsular  line,  and  he  should 
sell  to  them  eight  sixty-fourth  shares  in 
ihe  Araxes,  Pactolus, Atlantic,  axtdMemnon, 
Accordingly,  two  written  agreements,  both 
bearing  date  the  25th  of  June,  1861, 
and  respectively  called  the  Italian  agree- 
ment and  the  Levant  agreement,  were 
made  and  signed  by  the  respective  par- 
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ties  thereto.  By  the  Italian  agreement, 
which  was  made  between  Bibby,  Sons 
&  Co.  of  the  first  part,  and  W.  M.  Moss 
and  Frederick  Chappie  and  J.  T.  Croea 
of  the  second,  third  and  fourth  parts  respec- 
tively, it  was,  among  other  thugs,  agreed 
that  Bibby,  Sons  &  Co.  and  the  other  parties 
thereto  should  not  compete  in  any  of  the 
outward  steam  trades  in  which  James  Moss 
&  Co.  and  Lamport  &  Holt  were  then 
engaged,  and  reciprocally  that  James  Moss 
&  Co.  and  Lamport  &  Holt  were  not  to 
compete  in  any  of  the  outward  steam  trades 
in  which  Bibby,  Sons  <k  Co.  were  then  en- 
gaged; but  this  clause  was  not  to  apply  to 
the  homeward  trade,  and  the  breach  of  it 
by  any  party  was  to  release  the  others  from 
its  observance,  without  prejudice  to  a  claim 
to  damages  for  the  breach.  It  was  also 
agreed  that  Bibby,  Sons  <k  Co.  should 
have  the  management  of  the  steamers 
employed  in  the  Italian  and  Adriatic 
trade,  with  all  the  duties  and  rights 
incident  to  ships'  husbandry,  and  should 
from  time  to  time  render  accounts  to  the 
other  parties. 

The  Levant  agreement  was  made  between 
the  plaintiff  of  the  first  part,  Lamport  & 
Holt  of  the  second  part,  Messrs.  Rathbone 
&  Co.  of  the  third  part,  and  Bibby,  Sons 
&  Co.  of  the  fourth  part.  Chappie  being 
no  party  to  the  agreement ;  and  it  provided 
that  Bibby,  Sons  &  Co.  should  not  compete 
in  any  of  the  outward  steam  trades  in 
which  the  other  parties  or  any  of  them 
were  then  engaged,  except,  under  certain 
circumstances,  ^e  trade  to  Malta,  with 
other  stipulations,  similar,  mtUatu  mu- 
tandis^ to  those  contained  in  the  Italian 
agreement. 

The  bill  further  stated  that  both  agree- 
ments had  ever  since  been  and  still  were 
in  full  force  and  effect,  and  the  plaintiff 
and  the  defendants  Bibby,  Leyland  and 
Cross  had  in  all  respects  duly  observed  and 
performed  all  the  stipulations  of  the  Italian 
agreement,  and  all  the  parties  to  the  Levant 
agreement  had  duly  observed  and  performed 
on  their  parts  all  the  stipulations  therein. 
Ever  since  the  date  of  the  agreements,  the 
AraxeSy  Atlantic  and  Memnon  had  been, 
and  at  the  filing  of  the  bill  still  were,  em- 
ployed in  the  Levant  trade,  and  the  Pactolua 
was  so  employed  till  about  June,  1862, 
after  which  time  she  was  sent,  with  the 


assent  of  the  parties  to  the  Levant  agree- 
ment, on  some  voyages  to  Canada,  and  in 
September,  1863,  she  was  lost  off  the  coast 
of  Nova  Scotia. 

On  the  13th  of  November,  1863,  the 
defendant  Chappie  gave  notice  to  the 
plaintiff,  and  to  Lamport  k  Holt,  of  his 
intention  to  employ  a  steamship  on  the 
Egyptian  trade  outwards  from  Liverpool, 
claiming  that  the  loss  of  the  Pactohu  enti- 
tled him  to  do  this,  and  stating  that  thereby 
he  should  endeavour  to  some  extent  to  make 
good  the  injuiy  that  loss  would  otherwise 
cause  him,  and  to  reduce  the  damages  he 
should  at  the  proper  time  have  to  demand 
of  Messrs.  Lamport  k  Holt  on  account  of 
his  interest  in  the  ship  lost  through  their 
breach  of  the  agreement  And  shortly 
afterwards  Chappie  commenced  sending 
steamers  to  Malta,  Egypt  and  Syria,  in 
breach,  as  the  plaintiff  aJleged,  of  the  Italian 
agreement. 

The  bill  went  on  to  state,  that  in  1863 
the  present  plaintiff  filed  Ms  bill  against 
Chappie,  Bibby,  Leyland  and  Cross,  ''  and 
such  bill  stated  the  aforesaid  facts,"  and 
prayed  for  an  injunction  against  Chappie  to 
restrain  him  from  employing  any  steam 
ship  or  vessel  in  the  trade  outwards  from 
Liverpool  to  Malta,  Egypt,  or  Syria,  and 
from  competing  in  any  manner,  either 
directly  or  indirectly,  in  such  last-men- 
tioned trade,  and  otherwise  from  violating 
the  Italian  agreement ;  and  that,  if  neces- 
sary, such  agreement  might  be  dea«ed  to  be 
specifically  performed,  or  damages  awarded 
for  the  breach  thereof  and  for  further 
relief.  This  cause  came  on  to  be  heard 
before  the  Master  of  the  Rolls,  and  on  the 
8th  of  December,  1864,  the  bill  was  dis- 
missed with  costs  as  against  Chappie,  and 
without  costs  as  against  the  other  defen- 
dants. An  appeal  against  this  decree  was 
still  pending.  After  the  evidence  in  the 
suit  of  Af 088  V.  Chappie  was  closed.  Chappie 
filed  a  bill  against  Bibby,  Sons  k  Co.,  the 
present  plaintiff,  and  Cross,  stating  the 
Italian  agreement  and  alleging  errors  and 
improper  charges  in  the  accounts  frumished 
by  Bibby,  Sons  k  Co.,  as  ships'-husbands, 
under  that  agreement,  and  praying  for 
an  account  of  all  receipts  and  payments 
by  Bibby,  Sons  k  Co.,  as  such  ahips'- 
husbands,  and  payment  of  what  might 
be  found  due;  that  Bibby,  Sons  k  Ca 
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migbt  be  removed  from  being  ships'-litis- 
bands  and  some  proper  person  appointed 
instead,  and  that  it  might  be  declared  that 
the  plaintiff  was  not  bound  by  any  of  the 
alleged  settled  accounts  and  was  entitled 
to  open  the  sam&  The  present  bill  went 
on  to  state,  that  the  fact  of  the  institu- 
tion or  of  the  existence  of  the  suit  of 
ChappU  V.  Bibby  was  not,  and  by  the 
practice  of  the  Court  could  not  be,  put  in 
evidence  in  the  suit  of  Moss  v.  Chappie, 
nor  was  it  brought  to  the  notice  of  the 
Court  in  that  suit  in  any  way,  and  the 
decree  in  Mosa  v.  Chappie  was  made  by 
the  Court  in  igfiorance  of  the  existence  of 
the  suit  of  Chappie  v.  Bibby, 

The  48th,  49th,  50th,  and  51st  para- 
graphs of  the  bill  were  as  follows : 

'*  48.  The  defendants,  the  Anglo-Egyp- 
tian Navigation  Company,"  a  joint-stock 
company,  got  up  by  Chappie  for  the  pur- 
pose of  the  outward  steam  trade  to  Malta, 
Egypt,  and  Syria,  in  opposition  to  the 
plamtifrs  trade,  "  and  Frederick  Chappie, 
respectively,  now  pretend  that  the  said 
ItaJian  agreement  is  invalid,  and  that  this 
was  decided  by  the  aforesaid  decree  in  the 
said  suit  of  Mose  v.  Chappie;  but  the  plain- 
tiff charges  that  the  contrary  is  the  fact, 
and  that  such  was  not  the  effect  of  the 
said  decree  ;  and  the  plaintiff  charges  that 
the  said  Italian  agreement  is  still  valid 
and  binding  on  all  the  parties  thereto  and 
on  all  persons  claiming  under  them.  The 
said  suit  of  Chappie  v.  Bibby  is  still  pend- 
ing. It  is  founded  entirely  on  the  said 
Italian  agreement  The  relief  thereby 
sought  cannot  be  obtained  unless  such 
agreement  is  treated  as  valid  and  bind- 
ing in  all  respects.  The  said  Frederick 
Chappie  intends  to  prosecute  the  said 
suit  and  to  obtain  a  decree  therein  for 
performance  of  the  said  agreement  for  his 
benefit 

"  49.  If  the  said  Italian  agreement  did 
not  existy  or  were  invalid  or  void,  the  said 
Frederick  Chappie  would  not  be  entitled 
to  anything  like  so  large  a  share  of  the 
profits  of  the  said  ships  as  he  is  claiming 
in  his  said  suit^  and  moreover  he  would 
not  have  any  ground  whatever  to  complain 
of  any  of  the  matters  of  which  he  is  com- 
plaining in  his  said  bill,  and  in  fact  the 
reason  for  which  he  is  complaining  of  such 
matters  is  that  they  are  vioUtions  of  the 


said  Italian  agreement,  and  the  relief 
sought  by  such  suit  is  in  fact  the  enforce- 
ment of  the  said  Italian  agreement  in  his 
favour. 

"  50.  Besides  his  recognition  and  ratifica- 
tion of  the  said  Italian  agreement,  by  insti- 
tuting and  prosecuting  the  said  last-men- 
tioned suit,  the  said  Frederick  Chappie  has 
further  ratified  and  confirmed  sudi  agree- 
ment, by  settling  from  time  to  time  and 
down  to  the  time  of  filing  this  bill,  the 
accounts  of  the  said  ships,  on  the  basis 
of  the  said  Italian  agreement,  and  he  has 
from  time  to  time  received  the  shares  of 
profits  which  by  such  accounts  appeared 
to  be  due  to  him,  and  has  signed  receipts 
for  the  same  in  a  form  which  expressed 
that  such  accounts  were  made  out  on  the 
footing  of  the  said  Italian  agreement,  and 
some  of  such  profits  have  been  received  by 
him  on  several  occasions,  and  to  a  large 
amount,  and  such  receipts  have  been 
signed  by  him  for  the  same  since  the 
decree  in  the  said  suit  of  Maes  v.  Chappie. 
And  the  accounts  so  received  and  acknow- 
ledged have  been  considerably  more  in 
every  instance  than  the  said  Frederick 
Chappie  would  have  been  entitled  to  re- 
ceive if  the  said  accounts  had  not  been 
made  out  on  the  footing  of  the  said  Ita- 
lian agreement,  and  the  said  Frederick 
Chappie  has  always  been  well  aware  of 
this,  and  has  ratified  the  said  agreement 
in  order  to  entitle  himself  to  receive  such 
amounts  respectively. 

"51.  The  phuntiff  charges  that  if  the 
said  F.  Chappie  ever  had  any  ground  for 
disputing  the  validity  of  the  said  Italian 
agreement,  or  for  treating  it  as  having 
become  inoperative  or  not  binding  upon 
him,  which  the  plaintiff  denies,  he  has 
by  filing  and  amending  the  said  bill 
in  Chappie  v.  Bibby,  and  by  his  other 
aforesaid  acts  set  up,  and  he  is  claiming, 
the  benefit  of  the  said  agreement,  and 
he  is  bound  thereby  to  all  intents  and 
purposes;  at  any  rate  since  such  ratifica- 
tion." 

The  bill  then  stated  the  formation  of  the 
Anglo-Egyptian  Navigation  Company,  under 
the  active  promotion  of  Chappie  and  his 
friends,  for  the  purpose  of  using  and  employ- 
ing steamers  belonging  to  Chappie  in 
tr^ng,  under  the  management  of  Chappie 
and  his  partner,  from  Liverpool  to  Malta, 
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Egypt  and  Syria,  in  opposition  to  the 
plaintiff's  steam  trade  to  those  countries, 
and  to  obtain  capital  to  enlarge  and  extend 
such  opposition  so  as  to  compete  -with  and 
oppose  the  plaintiff's  steam  trade  in  viola- 
tion of  the  Italian  agreement,  and  prayed 
as  follows : 

1.  That  if  necessary  this  bill  may  be 
taken  as  a  cross-bill  to  the  said  suit  of 
Chappie  V.  BMy. 

2.  That  the  defendants,  the- Anglo-Egyp- 
tian Navigation  Company  and  Chappie, 
their  respective  attomies,  Ac,  may  be 
restrained  by  the  order  and  injunction  of 
this  honourable  Court  from  employing  any 
steam  ship  or  vessel  in  the  trade  outwards 
from  Liverpool  to  Malta,  Egypt  or  Sjnria, 
in  concert  together,  or  otherwise,  and  from 
raising  any  money  for  that  purpose  by 
issuing  or  allotting  shares  in  the  said  com- 
pany, or  otherwise,  and  from  competing 
in  any  manner,  in  concert  together,  or  other- 
wise, either  directly  or  indirectly,  in  such 
last-mentioned  trade,  or  in  any  of  the  out- 
ward steam  trades  from  Liverpool  in  which 
the  plaintiff  was  engaged  at  the  date  of  the 
said  Italian  agreement,  and  from  doing  or 
causing  or  permitting  to  be  done  any  act 
in  violation  of  such  last-mentioned  agree- 
ment. 

3.  That  if  necessary  the  said  Italian 
agreement  may  be  decreed  to  be  specifically 
performed. 

4.  That  the  said  last-mentioned  defen- 
dants may  be  decreed  to  make  full  compen- 
sation for  all  damage  and  loss  occasioned  by 
their  aforesaid  acts,  and  otherwise,  by  their 
violation  of  the  said  Italian  agreement,  and 
to  pay  the  costs  of  this  suit. 

5.  That  if  and  so  fiu*  as  may  be  necessary 
this  suit  may  be  taken  as  supplemental  to 
the  said  suit  of  Mom  v.  Chappie. 

And  for  further  relief. 

To  this  bill  the  company  and  Chappie 
severally  demurred.  Vice  Chancellor  Stuart 
overruled  the  demurrers,  and  the  demurring 
defendants  appealed  from  his  Honour's 
decision. 

The  Attorney  General  (Sir  i?.  Palmer), 
Mr.  Malins  and  Mr.  Surrage,  for  the 
defendant  Chappie. — This  is  res  Judicata. 
The  matter  was  disposed  of  in  the  suit  of 
ilfoMV.  Chappie,  and  the  bill  is,  in  sub- 
stance, a  biU  of  review,  and  having  been 


filed  without  the  leave  of  the  Court  u  not 
sustainable. — 

Bainhrigge  v.  Baddeley,  2  PhilL  705. 

Mit/ord  an  Pleadings,  84. 
But  it  will  be  said  that  this  is  a  cross-bill, 
and  therefore  not  demurrable  for  want  of 
equity.  It  is  true  that  Lord  Redesdale  lays 
it  down — (Mit/ord  on  Pleadings,  203^, 
that  "  a  demurrer  for  want  of  equity  will 
not  hold  to  a  cross-bill  by  a  defendant  in  a 
suit  against  the  plaintiff  in  the  same  suit 
touching  the  same  matter/'  but  this  is  not  a 
cross-bill,  except  in  name,  for  the  suit  of 
Chappie  V.  Bihby,  though  founded  on  the 
same  agreement,  relates  to  a  totally  different 
subject-matter. 
They  referred  to — 

Doble  V.  Potman,  Hardres,  160. 

Burgess  v.  Wheate,  1  Eden,  177,  190. 

Kemp  V.  Mackrell,  3  Atk.  812. 
Mr.  James  and  Mr.  John  Pearson,  for 
the  company. — The  objection  that  the  bill 
is  a  cross-bill  does  not  apply  to  us,  who  were 
not  parties  to  Chappie  v.  BMy. 

Sir  H^igh  Cairns  and  Mr.  Kay,  in  sup- 
port of  the  bill. — This  is  a  cross-bill,  and  can- 
not be  demurred  to  for  want  of  equity.  It 
is  founded  upon  the  same  agreement  as  the 
suit  of  Chappie  vf  Bibby,  and  the  clauses 
on  which  we  rely  are  part  of  our  defence 
to  that  suit.  Nor  is  the  matter  res  jtidicat€L 
The  question  of  the  validity  of  the  agree- 
ment was  not  decided  in  ihe  former  suit, 
and  the  failure  to  prove  breaches  of  it  in 
the  former  suit  does  not  debar  us  from  filing 
a  fresh  bill  in  respect  of  other  breaches.  The 
bill  raises  issues  of  fact. and  law,  which 
neither  were  nor  could  be  put  in  issue  in 
the  suit  of  Moss  v.  Chappie — 

Hunter  v.   Stewart,    31   Law  J.    Rep. 
(N.S.)  Chanc.  346. 

Toulmin  v.  Copland,  2  PhilL  711. 
The  objection  of  the  company  that  the  bill 
is  not  a  cross-bill  as  regards  them  takes 
away  their  ground  of  demurrer,  for  as  re- 
gards them  it  is  not  res  judicata. 
The  Attorney  General  replied. 

The  Lord  Chakcbllob. — I  have  come  to 
the  conclusion  that  this  demurrer  ought  to 
have  been  allowed.  The  point  which  seems 
to  have  been  most  present  to  the  mind  of 
the  Vice  Chancellor  is,  the  question  as  to  its 
being  a  bill  of  review.  If  it  is  to  be  treated 
as  a  bill  of  review,  of  course  it  is  dennnr- 
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nble,  because  there  has  been  no  permission 
given  to  file  such  a  bill  as  there  should 
have  been,  if  the  facts  are  newly  come  to 
the  knowledge  of  the  parties.  I  do  not  look 
at  it  in  that  view.  It  appears  to  me  that 
the  real  question  in  tjus  case  is,  first, 
whether  this  can  be  treated  as  a  cross-bill, 
and  if  it  can  be  treated  as  a  cross-bill, 
whether  the  demurrer  is  therefore  bad^'and 
if  it  cannot  be  treated  as  a  cross-bill,  whe- 
ther the  demurrer  ought  to  be  allowed  on 
the  ground  that  it  is  only  a  re-opening,  or 
an  endeavour  to  re-open,  that  which  has 
already  been  adjudicated  upon. 

Upon  the  subject  of  a  cross-bill  there  are 
undoabtedly  authorities  quoted  which  say, 
that  you  cannot  demur  to  a  cross-bill;  that 
that  is  a  defence  which  must  come  on  at 
the  same  time  as  the  original  bill,  and  be 
disposed  of  as  if  it  were  a  sort  of  adjunct 
to  the  answer,  to  be  taken  into  considera- 
tion with  the  original  bilL  That  to  a  certain 
extent  I  have  no  doubt  is  accurately  stated, 
but  then  it  must  be  a  cross-bilL  It  does 
not  do  merely  to  say  the  bill  is  a  cross- 
bill, and  therefore  you  cannot  demur  to  it; 
otherwise  yon  might  file  a  biU  for  the 
specific  performance  of  a  contract  for  sale 
of  an  estate  in  Northumberland,  and  say 
it  ii  to  be  treated  as  a  cross-bill  to  some- 
thing else.  The  bill  must  be  in  its  nature 
a  cross-bin.  Then,  is  this  a  cross-billl  It 
does  not  appear  to  me  that  anything  de- 
cided on  this  bill  could  be  of  the  least 
asalBtance  to  an3rthing  to  be  decided  upon 
the  bill  to  which  this  \a  said  to  be  a  cross- 
bilL 

The  Ucts  of  the  case  with  reference  to 
the  pleadings  are  shortly  these.  Mr.  Moss 
files  a  bill  against  Mr.  Chappie — I  will 
confine  myself  to  those  parties — seeking  to 
restrain  lum  from  trading  to  the  Levant, 
npon  an  aUegation  that  an  agreement  had 
been  entered  into  under  which  Mr.  Chappie 
was  to  be  at  liberty  to  trade  as  far  as  Malta, 
but  not  to  be  at  liberty  to  trade  further 
than  Malta.  The  original  bill  in  this  case 
was  filed  for  the  purpose  of  restraining  Mr. 
Chappie  firom  engaging  in  that  trade.  In 
order  to  do  so  the  plaintiff  must  shew,  first 
of  all,  that  an  agreement  was  entered 
into,  whereby  the  defendant  was,  in  equity, 
capable  of  being  restrained  from  trading 
to  the  Levant ;  and,  secondly,  that  he  was 
cndeaTouzing  to  trade  to  the  Levant;  that 


he  had  traded  or  was  going  to  trade  to  the 
Levant.  Upon  that  bill  evidence  was  gone 
into,  and  it  came  on  to  be  heard  before 
the  Master  of  the  Rolls  and  was  dismissed 
with  costs  against  some  of  the  parties  and 
without  costs  against  others.  That  might 
have  been  a  dismissal  upon  one  of  two 
grounds :  it  might  have  been  either  be- 
cause the  facts  were  not  proved,  and 
it  was  not  shewn  that  there  was  any 
intention  to  trade  to  the  Levant,  or 
because,  there  being  such  an  intention  estab- 
lished, there  was  no  equity  to  prevent 
him  from  so  doing.  The  argument  of  Sir 
Hugh  Cairns  was,  that  there  was  no  constat 
here  that  it  was  upon  the  equity  it  was 
dismissed ;  that  it  might  be  that  the  facts 
were  not  sufficiently  proved,  that  the  plain- 
tiff did  not  sufficiently  prove  the  intention 
to  violate  this  agreement  But  I  cannot 
possibly  give  credence  to  that,  when  I  see 
it  stated  on  the  face  of  this  bill — and  an 
allegation  to  the  same  effect  was  made  in 
the  former  bill — that  the  defendant  Mr. 
Chappie  wrote  this  letter,  in  which  he 
says,  "  I  think  it  right  to  inform  you  that 
it  is  my  intention  immediately  to  employ  a 
steamship  in  the  Egyptian  trade  outwards 
from  Liverpool,"  and  alleges  certain  rea- 
sons why  he  should  do  so.  That  was  a 
distinct  allegation  that  he  was  going  to 
violate  the  agreement  if  it  was  a  valid 
agreement ;  and  when,  therefore,  the  bill 
was  dismissed  upon  the  hearing,  it  must 
have  been  upon  the  ground  that  there  was 
no  valid  agreement  to  restrain  him,  because, 
of  the  fact  that  he  intended  to  violate  it 
there  was  no  manner  of  doubt^  inasmuch 
as  he  stated  his  intention  to  do  so.  It  seems 
to  me,  therefore,  that  this  was  an  adjudi- 
cation upon  the  very  matter  in  dispute  in 
this  case,  and,  consequently,  that  appearing 
on  the  face  of  this  record,  the  bill  was  pro- 
perly demurrable.  There  is  no  pretence 
to  call  this  a  cross-bill.  The  bill  to  which 
it  is  said  to  be  a  cross-bill  is  a  bill  filed  by 
the  defendant  in  that  original  suit,  against 
the  ships'-husbands  of  some  of  these  ships, 
calling  them  to  account  according  to  the 
terms  of  this  agreement  Whether  they 
were  entitled  to  trade  to  the  Levant  or  not 
is  quite  immaterial ;  of  course,  those  who 
employed  their  agents  to  manage  the  con- 
duct of  these  ships  for  them  had  a  right  to 
call  them  to  account,  and  whether  or  not 
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they  should  be  restrained  from  trading  does 
not  afford  the  slightest  defence  to  that  suit 
It  appears  to  me,  therefore,  contrary  to 
the  view  taken  by  the  Vice  Chancellor, 
that  this  demurrer  ought  to  have  been 
allowed,  and  consequently  it  must  be 
allowed 

Dec.  9.  —  His  Lordship,  entertaining 
afterwards  some  doubts  as  to  the  correct- 
ness of  this  decision,  so  far  as  it  treated 
the  bill  as  an  attempt  to  re-open  a  reajvdi- 
caUij  desired  that  it  might  be  re-argued 
upon  that  question ;  but  the  Attorney 
Gkneral  declined  to  add  anything  to  his 
former  argument 

The  LoBD  Chancellor  then  delivered  a 
further  judgment^  as  follows  :  In  this  case 
the  plaint^  was  a  Liverpool  merchant, 
trading  to  the  Levant ;  the  defendant  Mr. 
Chappie  is  also  a  Liverpool  merchant, 
trading  to  Italy ;  the  other  defendants,  for 
whom  Mr.  James  appears,  are  a  company 
that  has  been  formed  deriving  title  under 
Mr.  Chappl&  The  plaintiff  was  in  the 
habit  of  sending  goods  to  the  Levant,  almost 
entirely  in  ships  belonging  to  another  liver- 
pool  firm,  of  Bibby,  Sons  k  Co.,  who  were 
also  merchants  at  Liverpool.  It  appears 
that  there  was,  previously  to  1861,  a  great 
opposition  between  the  Liverpool  merchants 
in  this  trade  to  the  Mediterranean.  Several 
firms  were  engaged  besides  those  I  have 
mentioned,  and  they  felt  that  it  would  be 
to  their  interest  to  stop  this  opposition,  if 
possible,  and  with  that  view  all,  or  most  of 
them,  became  part-owners  of  all  or  most 
of  the  ships  engaged  in  the  trade.  I  pre- 
sume that  was  done  with  the  view  or  hope 
of  giving  validity  to  an  arrangement  about 
the  trade,  which  might  be  oUierwise  void 
with  reference  to  the  law  against  restraints 
upon  trad&  I  do  not  know  whether  that 
was  the  reason ;  but  that  possibly  might  be 
the  reason.  In  point  of  fact,  most  or  aU  of 
the  firms  became  interested  in  all  or  the 
greater  portion  of  the  ships  which  were 
engaged  in  this  trade.  That  being  so,  on 
the  25th  of  June,  1861,  the  agreement  was 
entered  into  which  gives  rise  to  the  present 
question,  and  which  is  called  the  Italian 
agreement.  It  was  made  between  Messrs. 
Bibby,  Sons^  Co.,  who  were  the  owners  of  a 
great  portion  of  the  ships,  of  the  first  part; 


the  plaintiff^  Mr.  Moss,  of  the  second  part; 
Mr.  Chappie,  of  the  third  part;  and  a  mer- 
chant, of  the  name  of  Croes,  of  the  fourth 
part. 

There  was  a  great  number  of  arrange- 
ments entered  into  which  I  do  not  think 
it  necessaiy  to  go  into  the  detail  of;  the 
result  was  that  there  was  an  agreement 
by  Mr.  Chappie  not  to  compete  with  the 
plaintiff,  Mr.  Moss,  in  the  outward  trade 
to  Malta,  Syria  and  Egypt  In  1863, 
Mr.  Chappie  contended  that  circumstances 
had  occurred  releasing  him  from  this  agree- 
ment, and  on  the  13ti^  of  November,  1863, 
Mr.  Chappie  gave  formal  notice  to  tlie 
plaintiff  that  he  intended  to  trade  to  the 
Levant,  non  obstante  the  agreement,  and  he 
thenceforth  did  so.  Mr.  Moss,  the  plaintifir, 
thereupon  filed  his  bill  against  Mr.  Chappie 
and  others,  praying  for  an  injunction  to 
restrain  him  from  competing  in  the  Levant 
trade,  as  being  a  course  of  conduct  contrary 
to  his  agreement  That  cause  was  heard, 
at  the  Rolls  on  the  8th   of   December, 

1864,  and  the  bill  was  then  dismissed 
with  costs  against  Mr.  Chappla  That  dis- 
missal appears  to  have  been  enrolled.  The 
present  bill  was  filed  on  the  13th  of  April, 

1865,  by  Mr.  Moss,  against  Mr.  Chappie 
and  others,  praying  against  them  the  very 
same  relief  as  in  the  former  suit,  and  there 
was  a  general  demurrer  on  the  ground  of 
the  former  decree. 

Now  there  is  no  doubt  that  a  question 
once  adjudicated  upon  cannot  be  agaiu 
opened,  except  by  a  bill  of  review  in  the 
same  court,  or  by  appeal  to  a  h^her  Court. 
When  this  case  was  argued  before  me,  some 
two  or  three  weeks  ago,  I  thought  that 
principle  would  warrant  the  demurrer,  but 
further  consideration  has  satisfied  me  that 
I  was  wrong.  If  the  decree  must  have  pro- 
ceeded on  the  ground  that  there  was  no 
light  to  restrain  a  defendant,  then  the 
demurrer  was  good;  but  that  is  not  so. 
It  might  have  been  founded  upon  a  want 
of  proof  of  some  material  fiact  in  the  case. 
Now  the  test  will  be  to  see  how  it  would 
have  been  if  the  former  suit  and  decree  had 
not  been  stated  on  the  face  of  the  bill,  bat 
had  been  pleaded.  It  would  not  have  been 
sufficient  in  such  a  case  to  plead  the  former 
suit  and  the  decree  of  dismissal;  it  would 
have  been  necessary  to  couple  with  that 
an  averment  of  facts,  sufficient  to  shew 
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that  the  question  raised  in  the  second  suit 
had  been  adjudicated  upon  in  the  first 
That  is  not  only  confonnable  to  principle, 
but  to  authority;  and  it  was  the  recurring 
of  that  to  my  mind  when  I  left  the  court 
that  led  me  to  see  that  I  had  come  to  an 
erroneous  condnsion.  This  is  not,  it  must 
be  understood,  a  technical  rule  at  all,  but 
it  IB  one  in  substance;  and  unless  it  is 
strictly  adhered  to,  plaintiffs  who  have 
a  clear  title  to  relief  may,  by  fiEdling  to 
proye  a  breach,  lose  all  right  to  complain  of 
futurebreaches :  as,  for  instance,  in  tlus  case, 
if  the  plaintiff  fcdled  to  prove  the  trading 
or  intention  to  trade  to  the  Levant,  as  was 
suggested  by  Sir  Hugh  Cairns.  In  short, 
I  Goofess  that  the  impression  on  my  mind 
had  been  that  there  was  not  only  an  aver- 
ment that  all  these  matters  were  true  that 
were  stated  in  the  former  suit,  which,  of 
oonrse,  is  so  far  as  there  is  a  re-averment 
of  them,  but  that  they  had  been  established. 
If  there  had  been  an  averment,  not  only 
that  all  these  fiicts  averred  in' the  bill  were 
true,  but  also  that  they  had  been  averred 
in  the  former  suit  and  proved,  then  I  am 
inclined  to  think  the  demurrer  would  have 
been  perfectly  good;  but  I  could  not  find, 
upon  looking  at  all  the  authorities  to  which 
I  had  recourse,  an  instance  of  a  demurrer 
to  a  biU  upon  such  a  ground  as  a  former 
diwninsal.  I  take  it,  for  this  reason,  that 
it  never  can  happen  without  averments 
that  everything  that  was  in  controversy 
in  the  second  suit  as  the  foundation  for 
the  rdief  sought  was  also  in  controversy  in 
the  fiist  That  is  a  very  dear  prindple,  and 
upon  that  prindple  I  think  the  demurrer 
must  be  overruled. 

I  will  just  call  attention  to  one  short 
and  veiy  imperfect  authority  on  the  sub- 
ject-^e  case  of  Brandlyn  v.  Ord  (1), 
which  is  reported  very  diortly,  and  in 
whidi  there  are  loose  marginal  notes.  It 
is  theie  stated  that  Lord  Hardwicke  laid  it 
down  as  a  rule,  "That  where  the  defen- 
dants plead  a  former  suit^  that  the  Court 
implied  there  was  no  title  when  they  dis- 
missed the  bill,  is  not  suffident;  they  must 
shew  it  was  re$  judicata,  an  absolute  deter- 
mination in  the  Court  that  the  plaintiff 
had  no  title."  That  is  very  awkwardly 
worded,  but  the  meaning  of  it  is,  that  in 

(1)  1  Atk.  571. 


pleading  a  former  suit  as  a  bar  it  is  not 
sufficient  to  shew  that  the  bill  was  dis- 
missed; but  you  must  plead  further  that 
which  will  shew  that  the  same  matter  in 
dispute  in  the  subsequent  suit  was  res 
judicata  in  the  first.  The  same  thing  was 
determined  in  The  Earl  of  Peterborough  v. 
Germaine  (2).  That  is  a  very  complicated 
case,  and  the  facts  are  very  difficult  to  be 
collected,  but  they  are  chiefly  to  be  col- 
lected from  a  report  of  a  former  suit,  in 
another  volume  of  Brown's  Parliamentary 
Cases  (3);  but  the  result  was  this,  that 
the  question  whether  the  decree  in  the 
former  suit  was  properly  pleaded  in  bar 
to  the  relief  sought  in  the  second  suit, 
depended,  in  the  opinion  of  the  House 
of  Lords,  upon  whether  or  not  it  ap- 
peared upon  the  plea  that  the  same 
matters  that  were  in  dispute  in  the  new 
suit  had  also  been  adjudicated  upon  in  the 
first  suit,  and  they  desired  counsel  to  argue 
that  single  question,  and  then  the  entry  in 
the  Joi^ial  of  the  House  is,  that  having 
been  done,  the  House  was  of  opinion  that 
the  two  matters  were  the  same,  and  that 
which  had  been  adjudicated  upon  in  the 
first  suit  was  completely  the  same  as  that 
which  was  sought  to  be  adjudicated  upon 
in  the  second,  and  therefore  they  allowed 
the  plea. 

Under  those  circumstances,  I  think  I  am 
bound  to  say  that  this  does  not  appear  upon 
the  bill  demurred  to,  and  therefore  the  de- 
murrer must  be  overruled,  with  costs.  The 
defendants  will  have  two  months'  further 
time  to  plead,  answer  or  demur,  not  demur- 
ring alone. 

The  Attorney  General — ^Will  your  Lord- 
ship pardon  me.  I  do  not  know  whether 
I  am  regular  in  saying  so,  but  it  is  of  some 
importance  with  reference  to  the  law  of  the 
Court:  I  understand  your  Lordship  to  be 
of  the  same  mind  that  you  expressed  before, 
so  fur  as  the  question  of  the  cross-bill  is 
concerned. 


The  Lord  Chanckllob. — Yes,  entirely 


BO. 


(2)  0  Bro.  P.C.  1.  CTbmL  edii) 
(S)  8  Bro.  P.C.  589. 
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KDWABD8  V.  MASTIN. 


Banhntptcy  —  Equitable  Mortgage  of 
Policy  of  Assurance  —  Notice  —  CoMud 
Conversation — Order  and  Disposition. 

A  J  who  had  effected  an  instiranee  on 
his  oton  life,  deposited  the  policy  anth  his 
bankers  by  way  of  equitable  mortgage^  and 
upon  subsequently  calling  at  the  insurance 
office  to  take  up  a  dishonoured  cheque,  which 
he  had  given  in  payment  of  the  premium  on 
kis  policy,  told  the  secretary,  in  the  course 
of  conversation,  that  his  policy  wau  in  fa/ct 
held  by  his  bankers.  A.  afterwards  became 
bankrupt: — Held,  that  the  statement  made 
by  A.  to  the  secretary  was  not  suffideni 
notice  to  the  company  that  his  policy  was 
held  by  A*s  bankers  by  way  of  equitable 
mortgage,  so  as  to  take  it  out  of  his 
order  and  disposition  at  the  date  of  his 
bankruptcy. 

In  1851  Jolin  Glenn  deposited  with  the 
defendants,  who  wer^  bankers  in  Lombard 
Street,  two  policies  of  insurance  on  bis 
own  life,  to  secure  a  debt  then  due  from 
him  to  them.  One  of  the  policies  had  been 
effected  by  Glenn,  in  1839,  with  the  Vic- 
toria life  Assurance  and  Loan  Company, 
for  the  sum  of  500/.,  and  the  other,  in 
1842,  with  the  London  and  Westminster 
Mutual  Life  Assurance  Society,  now  called 
the  Britannia  Life  Assurance  Company, 
for  the  sum  of  1,000/. 

The  deposit  was  not  accompanied  by 
any  deed  or  memorandum,  and  the  bill 
alleged  that  no  notice  of  such  deposit  was 
given  by  Glenn,  or  by  the  defendants,  or 
any  one  else,  to  either  of  the  insurance 
companies. 

Glenn  paid  the  premiums  on  the  poli- 
cies up  to  November,  1855,  when  he  was 
adjudicated  bankrupt.  The  plaintiffs  were 
his  assignees.  He  died  in  November,  1862. 

By  an  order  of  the  Court  of  Bankruptcy, 
made  on  the  12th  of  August,  1863,  ex 
parte,  and  by  arrangement  between  the 
plaintiffs  and  the  defendants,  the  Court 
found  that,  at  the  time  when  Glenn  became 
bankrupt,  he  had,  by  the  consent  and  per- 
mission of  the  defendants,  who  claimed  to 
be  the  true  owners  thereof  in  his  order 
and  disposition  the  two  policies  and  the 


monies  assured  thereby,  or  t|ie  right  to 
recover  and  receive  the  same;  and  the 
Court  ordered  the  policies  and  monies  to 
be  sold  and  disposed  of  for  the  benefit  of 
the  creditors  of  Glenn. 

By  an  agreement,  dated  the  14th  of 
August,  1863,  and  made  between  the  plain- 
tiffs and  the  defendants,  the  plaintiff 
Edwards  and  Robert  Martin,  one  of  the 
defendants,  were  appointed  trustees  of  the 
sums  secured  by  the  policies  upon  trust  to 
receive  such  sum3  and  to  hold  them  for 
the  benefit  of  such  persons  as  should  be 
declared  entitled  thereto.  The  agreement 
provided,  among  other  things,  that  the 
policy  monies  should  be  received  from  the 
insurance  companies  by  Edwards,  and  that 
the  monies  so  received  should  be  deposited 
in  the  defendants'  bank,  in  the  joint  names 
of  Edwards  and  Robert  Martin,  to  be  held 
in  trust  for  the  purposes  of  a  suit  to  be 
instituted  to  determine  the  conflicting 
claims  of  the  parties  thereto  to  the  polici&s 
and  that  th^  *costs  of  all  parties  to  the  suit 
should  be  paid  out  of  the  ^licy  monies. 

The  sums  secured  by  the  policies  had 
been  received  from  the  insurance  compa- 
nies, and  were  now  held  by  the  plaintiff 
Edwards  and  the  defendant  Robert  Martin. 

The  bill  prayed  that  the  rights  and 
interests  of  the  plaintifis  and  the  defen- 
dants to  such  sums  mi^t  be  ascertained 
and  declared. 

The  defendants,  by  their  answer,  ad- 
mitted that  no  notice  of  the  deposit  of  the 
policies  with  them  by  Glenn,  was  given  by 
them  to  either  of  the  insurance  offices;  but 
the  defendant  Robert  Martin  said,  that 
at  an  interview  between  Glenn,  himself, 
and  Stevens,  the  solicitor  of  the  defen- 
dants, on  the  29th  of  January,  1861, 
Glenn  said,  that  prior  to  his  bankruptcy 
he  had  given  notice  to  the  insurance  com- 
panies of  the  deposit  of  the  policies  with 
the  defendants.jhSince  Glenn's  bankruptcy, 
the  premiums  xh  the  policies  had  been 
paid  by  the  defendants. 

In  an  affidavit,  made  by  the  secretary 
of  the  Victoria  Company,  he  said  that 
the  first  notice  given  to  the  company  and 
appearing  in  the  books  that  Glenn's 
policy  was  held  by  the  defendants,  was 
dated  the  1st  of  July,  1859.  The  de- 
ponent, however,  recollected  having  heard 
Glenn   mention,    in    conversation,    **  long 
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before  thAt  date,"  that  the  policy  was 
in  the  hands  of  his  bankers,  but  he 
could  not  remember  when  such  con- 
versation took  place;  for,  as  the  state 
ment  was  merely  a  casual  one,  made  in  the 
coarse  of  general  conversation,  he  neither 
paid  particular  attention  to,  nor  made 
any  memorandum  of  it,  nor  did  he  enter 
any  particulars  of  it  in  the  company's 
books. 

The  secretary  of  the  Britannia  Company, 
in  an  affidavit  made  by  him,  said,  that 
the  first  notice  appearing  in  the  company's 
books  respecting  Glenn's  policy  was  a  letter, 
from  the  plaintiffs'  solicitors,  dated  the  17th 
of  March,  1856,  giving  notice  of  Qlenn's 
bankruptcy.  The  deponent  "  recollected, 
however,  that  previously  and  on  J.  Qlenn 
calling  in  the  year  1853  to  take  up  a 
dishonoured  cheque,  which  he  had  given 
in  payment  of  the  premium,  J.  Glenn,  in 
reply  to  the  deponent's  remark,  that,  to 
preserve  the  policy,  the  premium  must  be 
paid  at  once,  said  that  the  policy  was  in 
fact  held  by  Messr&  Martin,  Stone  &  Co. 
The  said  statement  was  merely  a  casual 
one,  made  in  the  course  of  general  con- 
versation, and  the  deponent  made  no  me- 
morandum of  it,  nor  did  he  enter  any  par- 
ticolars  of  it  in  the  books  of  the  Britannia 
Company,  as  he  should  have  done,  and  as 
it  would  have  been  his  duty  to  have  done, 
if  he  had  regarded  it  as  notice  of  a  dealing 
with  the  policy." 

The  defendants'  solicitor  deposed  that  at 
an  interview  between  Glenn  himself  and 
the  defendant  Robert  Martin,  on  the  29th 
of  June,  1861,  Glenn  distinctly  stated  that 
prior  to  his  bankruptcy  he  had  given  notice 
to  the  insurance  companies  of  the  de- 
posit with  the  defendants  of  the  two 
policies. 

The  question  was,  whether  the  companies 
had  notice  prior  to  Glenn's  bankruptcy  that 
the  policies  on  his  life  were  held  by  the 
defendants  by  way  of  equitable  security, 
so  as  to  take  them  out  of  his  order 
and  disposition  at  the  time  of  his  bank- 
ruptcy. 

Mr,  Bacon  and  Mr,  Swanstofiy  for  the 
plaintiflb,  the  assignees  in  bankruptcy  of 
Glenn.— The  mere  deposit  of  the  policies 
with  the  defendants,  unaccompanied  with 
notice  to  the  insurance  companies,  would 
Niw  SiRiv,  35.— CHAKa 


not  take  them  out  of  the  order  and  disposi- 
tion of  the  bankrupt — 

Ryall  V.  Rolle,  1  Atk.  165. 

Ex  parte  Arhwright,  3  Mont.  D.  k  D. 
129. 

Shelf ord^9  Bankruptcy  and  Insolveneyy 
3rd  edit  p.  281. 
[Stuabt,  V.C.  referred  to  WtUianu  v. 
Thorpe  (1).] 

Then,  had  notice  been  given  prior  to 
Glenn's  bankruptcy  of  the  deposit  of  the 
policies  with  the  defendants  by  way  of 
security?  As  to  the  policy  with  the  Victoria, 
there  could  be  no  pretence  for  saying  that 
notice  was  given  to  that  company.  As  to 
the  policy  with  the  Britannia  also,  notice 
was  not  given  to  that  company.  That  which 
it  would  be  contended,  on  behalf  of  the 
defendants,  was  notice  to  the  Britannia 
office  was  nothing  but  loose  conversation 
between  the  bankrupt  and  the  secretary, 
which  happened  to  take  place  in  the  office 
when  the  former  went  there  to  take  up  a 
dishonoured  cheque  which  he  had  given  in 
payment  of  the  premium  on  his  policy. 
That  would  not  amount  to  notice.  Upon 
this  point  Ex  parte  Carbis  (2)  was  a  direct 
authority.  In  that  case  the  assignee  of  a 
policy  of  insurance  having  sent  an  agent 
to  the  office  for  the  purpose  of  paying  the 
annual  premium,  the  agent^  in  the  course 
of  conversation  with  one  of  the  clerks  in 
the  office,  told  him  of  the  policy  having 
been  so  assigned;  and  the  Court  held 
that  that  was  not  sufficient  notice  to  the 
insurance  office.  The  same  case  shewed 
that  the  doctrine  of  notice  in  Equity 
depended  on  principles  quite  different 
from  those  adopted  in  Bankruptcy  in  cases 
of  this  description.  In  such  a  case  as  the 
present,  notice  to  be  effectual,  although 
it  need  not  be  in  writing,  must  be  clear 
and  distinct. 

They  also  referred  to — 

In  re  Hennessy^  2  Dru.  &  W.  555. 

In  re  Bart's  TrwU,  4  Kay  <fe  J.  219  ; 

s.  c.  27  Law  J.  Bep.   (n.s.)  Chanc. 

548. 

Mr.    Greene  and  Mr,    Stevens,  for  the 

defendants. — On  a  deposit  of  a  policy  of 

assurance  by  way  of  equitable  mortgage, 

the  onus  lay  on  the  assignees  to  shew  that 

(1)  2  Sim.  267. 

(2)  4  Dea.  k  Cb.  354. 
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notice  of  the  deposit  was  not  given  to  the 
insurance  companies — 

Exparie  StevenSj  4  Dea.  4  CL  117. 
The  assignee  could  not  recover  in  trover 
the  policies  which  had  been  deposited  by 
him  with  the  defendants  by  way  of  equit- 
able mortgage;  and  their  having  been  so 
deposited  took  them  out  of  the  order  and 
disposition  of  the  bankrupt  at  the  period 
of  his  bankruptcy — 

Oihion  V.  Overbury,  7  Mee.  &W.  555; 

8.  c   10  Law  J.  Rep.   (n.b.)  Exch. 

219. 
The  evidence  shewed  that  notice  of  the 
deposit  had  been  given  to  both  companies 
before  Glenn's  bankruptcy ;  but  as  to  the 
Britannia,  at  all  events,  there  could  be  no 
doubt  Tlie  notice  to  that  company  could 
not  be  said  to  be  casual  It  was  given  upon 
an  occasion  when  the  bankrupt  went  to 
the  office  on  a  matter  connected  with  the 
preservation  of  his  policy.  Upon  the  ques- 
tion of  the  sufficiency  of  the  notice,  they 
referred  to — 

Smith  V.  Smith,  2  Cr.  &  M.  231;  s.  c. 

3  Law  J.  Rep.  (n.b.)  ExcL  42,  sub. 

nom.  Smith  v.  Masterman. 
ExparU  Streight,  2  Dea.  &  Ch.  314 ; 

s.  c.  2  Law  J.  Rep.  (n.&)  Bankr.  12. 
Oale  V.  Lewis,  9  Q.R  Rep.  730;  s.  c. 

16  Law  J.  Rep.  (n.b.)  Q.B.  119. 
They  also  referred  to — 

Ex  parU  Bignold,  3  Mont.  &  Ayr.  477; 

s.  c  7  Law  J.  Rep.  (n.s.)  Bankr.  35. 
Ex  parte  Bamett,   De  Gez,   Cas.   in 

Bankr.  194. 

Stuajlt,  V.C. — ^The  only  question  is, 
whether  notice  of  the  deposit  of  the  policies 
with  the  defendants  was  given  to  the  in- 
surance comi)anies  prior  to  Qlenn's  bank- 
ruptcy, and  I  think  there  is  no  evidence  of 
any  such  notice  having  been  given.  It  is 
quite  plain  upon  the  authorities  that  the 
right  to  the  sums  secured  by  the  policies 
is  in  the  assignees.  The  defendants  must 
be  repaid  the  premiums  paid  by  them,  with 
interest  at  5^.  per  cent,  per  annum. 

Mr.  Bacon  said  the  parties  had  agreed 
as  to  the  costs. 


Wood,  V.C. 
Jan.  11. 


BARBS  If.  FSWKE8. 


Practice  —  Staying  Proceedings  under 
Decree  pending  Appeal — Interim  Allow- 
ance  to  Respondent  for  Maintenance  and 
for  Costs. 

The  defendant  in  this  suit,  against  tehom 
a  decree  had  beeti  obtained  ordering  the 
plaintiff  to  be  let  into  possession  of  certain 
real  estates,  appealed  to  the  House  of  Lords^ 
and,  pending  the  appeal,  refused  to  deliver 
up  possession  of  the  premises.  The  plaintiff 
moved  in  the  Court  below  to  have  the  decree 
enforced.  Upon  a  cross-motion,  by  the 
defendant,  to  stay  proceedings,  the  plaintiffs 
who  was  in  indigent  circumstances,  declining 
to  give  security  for  repaymefU  of  the  rents 
and  profits  in  case  of  the  decree  being  re- 
versed, an  order  was  made  to  stay  all  pro- 
ceedings under  the  decree  vnih  reference  to 
the  delivery  of  possession  of  the  real  estate, 
the  defendant  undertaking  to  pay  the  rents 
and  profits  into  court ;  the  plaintiff  to 
receive  an  interim  allowance  for  main- 
tenance and  for  costs  of  defending  the 
appeaL 

At  the  hearing  of  the  above  cause  (1)  the 
plaintiff  obtained  a  decree,  dated  the  5th  of 
July,  1865,  by  which  it  was  declared  that, 
upon  the  true  construction  of  the  will  set 
forth  in  the  pleadings,  the  defendant  was 
a  trustee  for  the  pMntiff,  as  heir-at-law  of 
the  testator,  of  certain  real  estates ;  and  it 
was  ordered  that  the  plaintiff  should  be  let 
into  possession  of  the  same. 

Against  this  decree  the  defendant  ap 
peal^  to  the  House  of  Lords,  and  in  the 
mean  time  continued  to  receive  the  rents, 
and  refused  to  deliver  up  possession  of  the 
premises,  on  the  ground  that  the  plaintiff, 
being  in  indigent  circumstances  and  in- 
temperate in  his  habits,  would  squander 
and  waste  the  property;  and  if  the 
decree  should  ultimately  be  reversed, 
he,  the  defendant,  would  suffer  irreparable 
damaga 

A  proposal  was  made  by  the  defendant's 
solicitors,  a  few  days  after  the  decree,  to 
the  effect  that,  pending  the  appeal,  all 
rents  and  profits  of  the  estate  diould  be 

(1)  84  Law  J.  Rep.  (n.b.)  Chanc.  522. 
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paid  over  into  aotne  proper  bank  in  the 
joint  names  of  the  parties,  the  defendant 
retaining  possession  and  giving  the  plain- 
tiff a  particular  account  of  all  receipts.  To 
this  the  plaintiff  refused  to  accede,  and  his 
solicitors  shortly  afterwards  senred  a  notice 
of  the  decree  upon  the  tenants,  requiring 
them  to  pay  their  rents  to  the  plaintiff.  A 
coQDter-notice  was  senred  upon  them  by  the 
defendant,  and  the  matter  then  rested  until 
the  22nd  of  November,  1865,  when  the 
plaintiff  gave  notice  of  motion  for  an  in- 
junction to  restrain  the  defendant  '*from 
getting  in  and  receiving  any  rents  of  any 
part  of  the  testator^s  real  estates." 

On  the  30th  of  November  the  defendant 
gave  notice  of  a  cross-motion  to  stay  the 
execution  of  the  decree,  so  far  as  it  oidered 
the  plaintiff  to  be  let  into  possession  of 
the  testator's  real  estates,  until  the  appeal 
should  have  been  determined  by  the  House 
of  Lords,  he,  the  defendant,  undertaking  to 
keep  an  account  of  all  rents  and  profits  to 
be  received  by  him  in  the  mean  time,  or 
to  pay  the  same  into  courts  or  as  the  Court 
should  direct. 

The  above  motions  stood  over  from  time 
to  time;  and  the  plaintiff,  on  the  4th  of 
January,  1866,  gave  further  notice  of 
motion  that  the  defendant  might  be  ordered, 
within  seven  days  after  service  of  the  order, 
to  let  the  plaintiff  into  possession  and  into 
receipt  of  the  rents  and  profits  of  the  tes- 
tator's real  estate. 

The  three  motions  now  came  on  for 
hearing  together. 

It  was  admitted  that  the  plaintiff  could 
give  no  security  for  the  repayment  of  the 
rents  and  profits. 

Mr,  WUlcock  and  Mr.  Archibald  Smith 
supported  the  plaintiff's  motions. 

Mr,  W.  M.James  and  Mr.  Cracknall,  for 
the  defendant — This  is  a  case  where  irre- 
parable mischief  will  ensue.  Even  if  it  were 
not,  the  Court  has  discretion  to  stay  execu- 
tion, on  the  ground  of  expediency  or  con- 
venience— 

The  Mayor,  Ac.  of  Gloucester  v.  Wood, 
3  Hare,  150;  s.  c.  1  Phill.  493;  13 
Law  J.  Bep.  (n.s.)  Chanc.  54. 
Lorrf  V.  Colvin,  1  Dm.  <&  Sm.  475  ;  s.  o. 

30  Law  J.  Rep.  (n.s.)  Chanc.  787. 
Mr.  WUlcock  and  Mr.  Smith,  in  defence 
of  the  orofis-motion,  and  in  reply  on  the 


plaintiff's  motions. — ^The  practice  of  the 
Court  is  against  staying  execution — 

HuguenifiY.  Baseley,  ISVes.  180. 

Waldo  V.  ^aley,  16  Ibid.  206. 

Willan  V.  WUian,  Ibid.  216. 

Walbum  v.  /M^i%,  1  MyL  &  K.  81. 

Seton  on  Decrees,  1157. 
The  Court  is  especially  jealous  of  staying  the 
possession  and  enjoyment  of  incoma  No 
injury  will  be  done  to  the  capital  The 
plaintiff  only  asks  for  perception  of  rents 
and  profits.  The  Court  will  prevent  his 
being  kept  out  of  that  which  it  has  declared 
to  be  his  lawful  right.  At  any  rate,  he  is 
entitled  to  an  allowance  for  maintenance 
and  for  defending  the  appeal,  otherwise  his 
hands  will  be  tied  and  his  case  prejudiced 

Wood,  V.C.  referred  to  the  decision  of 
the  Lords  Justices  in  Gibbs  v.  Daniel  (2), 
and  said,  I  think  it  is  impossible  for  me, 
after  that  decision,  to  do  otherwise  than 
stay  the  proceedings  if  the  plaintiff  declines 
to  give  any  security  for  repayment.'  The 
present  case  appears  even  stronger  than 
that ;  for  here  there  is  no  conflict  of  evidence 
(which  there  was  in  that  case)  as  to  the 
inability  of  the  plaintiff  to  refund  the  rents 
and  profits.  There  is  clearly  no  chance  of 
their  being  recovered  Appeals  are  heard 
with  so  much  more  despatch  now  than 
formerly,  that  the  Courts  may  well  be  dis- 
posed to  entertain  these  applications  for 
staying  proceedings  with  more  favour  than 
in  the  earlier  cases,  when  it  was,  no  doubt, 
thought  that  such  motions  were  made  merely 
for  the  purpose  of  delay.  In  fact,  this  is 
the  view  expressed  in  many  of  those 
decisions  which  have  been  cited.  I  shall 
therefore  make  one  order  on  the  three 
motions  in  accordance  with  the  defen- 
dant's motion.  [His  Honour  then  made 
an  order  in  the  following  terms]  — The 
plaintiff,  by  his  counsel,  declining  to  give 
security  to  refund  the  rents  in  case  the 
decree  should  be  reversed  or  varied  by  the 
House  of  Lords,  and  the  defendant  giving 
security  to  be  approved  of  by  the  Judge  in 
chambers  for  payment  of  what  shall  be 
found  due  under  the  decree  in  respect  of 
past-  rents,  and  undertaking  to  pay  into 
court,  within  fourteen  days  after  date  of 
this  order,  or  after  receipt,  all  rents  received 

(2)  9  Jur.N.S.  632. 
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by  him  siiioe  the  decree ;  let  all  prooeedingB 
under  the  decree  with  reference  to  the  deU- 
Teiy  of  poesession  be  stayed.  Defendant  to 
pay  costs  of  the  motion  for  injunction,  and 
of  the  motion  to  stay  proceedings.  Costs 
of  the  hut  motion  to  be  costs  in  the  cause; 
plaintiff  to  have  leave  to  apply  to  the  Judge 
at  chambers  for  an  allowance  for  mainte- 
nance, and  for  the  costs  of  defending  the 
appeal 


ROULLT.  f 

.6,7;     ( 
a.  12.      ) 


WKSTKBN  V.  If^DERMOT. 


M.R 

LOBD  BOULLT. 

Dec. 
Jan. 

Covenant  running  with  the  Land  — 
Building  Scheme — Right  to  sue — Partiei 
— Substantiaiity  of  Injury — Acquiescence, 

A  restrictive  building  covenant  entered 
into  by  the  grantee  of  one  out  of  several  plots 
of  ground  with  the  grantor y  his  heirs  and 
assigns^  runs  with  the  land  in  favour  of  sub- 
se<pient  assigns  of  other  plots,  and  any  such 
eusign  may  alone  sue  t^ie  infringer. 

Acquiescence  in  a  breach  of  covenant  not 
attended  with  substantial  damage^  will  not 
bar  the  right  to  restrain  a  subsequent  breach 
so  attended. 

The  owner  of  building  ground  sold  it  in 
plots,  and  conveyed  eadi  plot,  subject  to  a 
perpetual  rentcharge  ;  and  the  purchasers 
bound  themselves,  their  heirs  and  assigns, 
by  restrictive  covenants  entered  into  with  the 
grantor,  his  heirs  and  assigns : — Held,  that 
the  plaintiff,  owner  of  one  plot,  was  entitled 
to  maintain  a  suit  for  breach  of  covenant 
against  the  defendant,  owner  of  another 
jdot,  who  claimed  under  an  original  pur- 
chase-deed prior  in  date  to  the  plaintiff  s, 
without  making  other  owners  parties. 

Held,  also,  that  the  grantee  of  the  renU 
charge  on  the  defendant's  plot  could  not 
release  the  covenant. 

Where  the  owner  of  a  house  and  garden 
was  under  covenant  not  to  build  on  the 
garden, —  Held,  that  throwing  out  a  bow 
8  feet  deep  into  the  garden,  was  such  an 
infringement  of  the  covenant  as  the  Court 
would  restrain,  though  not  sufficient  to 
maintain  a  suit  for  obstructing  ancient  lights. 

The  plaintiff  in  this  suit,  Colonel  West- 
ern, was  the  owner  in  fee  of  a  house,  garden 


and  premises  in  the  city  of  Bath,  known 
as  No.  10,  Brock  Street,  and  situate  on  the 
south  side  of  that   street,  the  defendant 
Dr.  M'Dermot,  being  the  owner  in  fee  of 
the  house,  garden  and  premises  immedi- 
ately adjoining  on  the  east,  and  known  as 
No.  9,  Brock  Street.    The  above  honses 
form  part  of  a  row  which  is  numbered 
1  to  18,  Brock  Street    Nos.  1  to  15  inclu- 
sive are  built  on  the  same  building  lines  in 
fix>nt  and  rear,  and  are  of  the  same  hei^t. 
Nos.  16,  17  and  18  stand  a  little  hi^er, 
owing  to  a  rise  in  the  ground;  thej  also 
project  about  a  foot  beyond  the  other  honses 
to  the  rear.    Nos.  1  to  15  are  aU  about  40 
feet  in  depth  and  have  two  roof-ridges,  of 
which  the  northern  one  is  in  a  continuous 
line,   the  southern  one  being  broken   in 
places.    All  the  houses  have  four  stories, 
and  Nos.  5  to  18  stand  on  rectangular  plots 
of  ground  extending  to  a  uniform  depth  of  . 
150  feet  from  Brock  Street,  the  ground 
behind  the  houses  being  laid  out  in  gar- 
dens,  of  which  there  is  one  attached  to 
each  house;  the  gardens  are  divided   by 
walls,  and  abut  at  the  rear  on  a  back  lane, 
on  the  other  side  of  which  lies  an  open 
space  of  ornamental  ground,  called  Victoria 
Park.    The  best  rooms  in  the  houses  look 
to  the  back  or  south;  and  as  there  is  a 
considerable  fall  in  the  ground  on  that  side, 
they  command  an  extensive  view  across  the 
gardens  and  Victoria  Park  into  the  country 
beyond.    The  fall  in  the  ground  is  sndfi 
that  the  parlour  or  ground-floor,  as  entered 
from  Brock  Street,  overlooks  the  garden 
walls  at  the  rear. 

The  suit  was  instituted  to  restrain  the 
defendants  from  infringing  certain  building 
covenants  by  throwing  out  a  bow  at  the 
back  of  No.  9. 

.  By  indenture  of  release  (grounded  on  a  lease 
for  a  year),  dated  the  20th  of  December, 
1766,  and  made  between  Sir  Benet  Gar- 
rard, Bart.,  of  the  one  part,  and  John  Wood 
and  Thomas  Brock  of  the  other  part,  cer- 
tain parcels  of  land,  including  the  sites  of 
the  houses  Nos.  6  to  18,  Brock  Street, 
and  the  gardens  at  the  backs  thereof  'were 
conveyed  by  Sir  B.  Qarrard  to  uses  in 
favour  of  John  Wood  and  his  assigns 
during  his  life,  with  remainder  to  the  use 
of  his  heirs  and  assigns  for  ever,  subject 
to  a  perpetual  yearly  rentchaige  of  220L 
reserved  to  Sir  B.  Oarrard,  his  heirs  and 
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assigns;  and  John  Wood. thereby,  for  him- 
self, his  heirs  and  assigns,  covenanted  with 
Sir  Benet,  his  heirs  and  assigns,  that  he, 
Wood,  his  heirs  and  assigns,  would  pay'the 
rentcharge,  and  would,  among  other  things, 
build  good  stone  houses,  according  to  a  plan 
thereto  annexed,  upon  the  pieces  of  ground 
thereby  conveyed,  and  wotdd  keep  the  same 
in  repair,  and  would,  in  case  of  fire,  build 
new  houses  of  equal  goodness  and  dimen* 
fiions,  and  in  the  same  manner  as  to  height 
with  those  destroyed;  and  Sir  Benet  thereby, 
for  himselj^  his  heirs  and  assigns,  covenanted 
with  John  Wood,  Us  heirs  and  assigns, 
that  he.  Sir  Benet^  his  heirs  or  assigns,  or 
any  person  claiming  or  to  claim  under  him 
or  them,  should  not  at  any  time  thereafter 
build  or  permit  to  be  built  any  houses  or 
buildings  whatsoever  upon  any  part  of 
certain  pieces  of  land  called  King's  Mead 
Furlong  and  the  Hayes,  then  the  property 
of  Sir  Benet  (and  which  now  form  part 
of  Victoria  Park  above  mentioned),  nor 
would  plant  or  permit  to  be  planted  any 
trees  or  plantations  whatsoever  upon  any 
part  of  the  same  pieces  of  ground  which 
.should  at  any  time  grow  so  as  to  exceed 
eight  feet  high,  and  that  in  case  the  above 
should  be  done,  then  that  it  should  be  law- 
ful for  John  Wood,  his  heirs  and  assigns, 
wholly  to  throw  down  every  such  house  or 
building  as  occasion  should  require.  The 
indenture  also  contained  certain  provisions 
for  enabling  Wood  to  convey  away  portions 
of  the  land,  subject  only  to  apportioned 
parts  of  the  rentcharge.  Sir  Benet  under- 
taking to  concur  in  any  conveyance  that 
might  be  made  by  Wood  of  any  plot  for 
building  purposes,  subject  to  ijie  like 
building  covenants  as  were  therein  con. 
tained. 

By  indenture  of  release  (grounded  on  a 
lease  for  a  year),  dated  the  23rd  of  May, 
1767,  and  made  between  John  Wood  and 
Thomas  Brock  of  the  first  part,  Sir  Benet 
Garrard  of  the  second  part,  and  Charles 
Rodbum  and  John  Fielder  of  the  third 
part,  in  pursuance  of  the  above-stated  pro- 
visions, the  plot  of  ground,  house  and  pre- 
mises No.  10,  Brock  Street,  were  conveyed 
by  Thomas  Brock  and  John  Wood  to  uses 
in  favour  of  Charles  Rodbum  during  his 
hfe,  with  remainder  to  the  use  of  his 
heirs  and  assigns,  subject  to  a  perpetual 
rentcharge  of  SL  8*.,  payable  to  Sir  Benet, 


his  heirs  and  assigns,  in  full  satisfaction  of  all 
payments  in  respect  of  the  220/.  rentcharge; 
and  Rodbum  thereby,  for  himself,  his  heirs 
and  assigns,  covenanted  with  Sir  Benet  and 
J.  Wood,  and  each  of  them,  their  and  each 
of  their  heirs  and  assigns,  that  in  case  the 
said  messuage  should  be  destroyed  by  fire  or 
other  accident,  he,  Rodbum,  his  heirs  or  as- 
signs, would  rebuild  the  same  in  such  manner 
and  of  equal  goodness  and  dimensions  as 
to  height  and  ornaments  as  the  said  mes- 
suage and  premises  were  then  built,  and 
abo  to  make  use  of^  for  building  upon,  all 
such  party  walls  as  were,  should  or  might 
be  contiguous  to  his  building  so  by  him 
erected  or  to  be  erected  as  aforesaid,  so 
far  as  such  buildings  in  height  or  length 
should  extend  against  such  party  walls,  so 
as  the  same  did  not  extend  above  forty  feet 
from  front  to  rear,  and  would,  on  or  before 
the  25  th  of  March  then  next,  finish  the  said 
messuage  to  be  of  the  same  height  and  to 
have  the  same  omaments  in  front  as  the 
messuage  adjoining  then  building  or  lately 
built  by  John  Freeman,  and  also  (in  par^ 
ticular)  that  the  garden  walls  to  the  east, 
west  and  south  of  the  ground  thereby 
granted  should  not  exceed  the  level  of  the 
parlour  floor,  and  that  there  should  be 
no  trees  nor  any  building  whatever  in  the 
said  garden  that  should  exceed  that  height, 
and  no  chimneys  nor  flues  in  any  bmlding 
to  be  erected  in  the  said  garden,  and  also 
that  there  should  be  no  stable  nor  coach- 
house erected  on  any  part  of  the  said 
thereby  granted  premises. 

The  deed  also  contained  a  covenant  by 
Sir  Benet,  for  himself,  his  heirs  and  assigns, 
with  Charles  Rodbum,  his  heirs  and  as- 
signs, not  to  allow  any  buildings  upon  any 
part  of  the  land  above  mentioned  and  now 
included  in  Victoria  Park,  with  power  for 
C.  Rodbum,  his  heirs  and  assigns,  to  enter 
and  throw  down  any  such  buildings  if 
built. 

The  house  No.  10,  Brock  Street,  which, 
by  divers  mesne  acts  and  assurances,  was 
now  vested  in  the  plaintiff'  in  fee,  had  been 
erected  before  the  date  of  the  indenture  of 
the  23rd  of  May,  1767,  and  the  plan  and 
arrangements  of  that  house,  and  of  the 
other  houses  in  Brock  Street,  as  above 
described,  were  in  strict  conformity  with 
the  provisions  of  the  deed  of  the  20th  of 
December,  1766. 
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The  house  No.  9,  Brock  Street,  had  been 
conveyed  by  John  Wood  and  Sir  Benet 
Qarrard  to  John  Freeman  above  mentioned 
in  fee,  by  a  deed  dated  the  1 6th  of  May, 
1767,  and  which  was  in  all  respects  a 
counterpart,  mutatis  mntandis,  of  the  deed 
of  the  23rd  of  May,  1767,  and  had  when 
the  bill  was  filed  become  vested  in  Dr. 
M'Dermot  in  fee,  the  rentcharge  of  8/.  8«. 
payable  in  respect  thereof  being  then 
vested  in  the  defendant  William  Tite  in 
fee. 

The  south  fronts  of  the  houses  1  to  18, 
Brock  Street,  were  not  absolutely  uniform ; 
but,  previously  to  the  defendants' works  after 
mentioned,  they  were  not  broken  by  any 
projections  above  the  levels  of  the  parlour 
floors,  except  balconies.  Some  of  the 
houses  had  flagged'  areas,  and  some  out- 
buildings at  the  rear;  but  these  in  no  case 
rose  above  the  level  of  the  parlour  floors, 
and  the  evidence  in  the  cause  clearly  shewed 
that  the  owners  of  houses  in  Brock  Street 
usually  considered  that  they  were  not  at 
liberty  to  throw  out  any  projections  above 
that  leveL 

In  the  beginning  of  August,  1864,  the 
plaintiff  perceived  some  works  commencing 
at  the  back  of  No.  9,  and  was  informed 
that  Dr.  M^Dermot  was  intending  to  build 
a  bow  to  the  back  of  his  house,  which  was 
to  project  above  8  ft.  into  the  garden,  and 
was  to  extend  up  the  whole  height  of  the 
housa  On  the  4th  of  August  the  phuntiff 
served  a  notice  on  Dr.  M*Dermot  warning 
him  that  the  intended  alterations  were 
contrary  to  the  covenants  under  which  the 
houses  on  the  south  side  of  Brock  Street 
were  held,  and  threatening  him  with  legal 
proceedings.  Some  communications  took 
place  between  the  parties,  in  which  Dr. 
M*Dermot  declined  to  discontinue  his  works, 
alleging  that  he  had  the  consent  of  his 
ground  landlord,  the  defendant  Tite. 

The  bill  was  filed  on  the  10th  of  August, 
1864,  Col.  Western  being  made  sole  plain- 
tiff, and  Dr.  M*Dermot  and  W.  Tite  the 
only  defendants. 

On  the  18th  of  August  the  plaintiff 
moved  for  an  injunction  before  Vice  Chan- 
cellor Kindersley,  which  was  ordered  to 
stand  over  till  the  hearing  of  the  cause,  the 
defendants  undertaking  to  abide  by  any 
order  the  Court  might  make  for  pulling 
down  the  buildings.  The  works  which  had 


been  interrupted,  were  then  resumed  and 
ultimately  finished. 

The  bill  alleged  that  the  works  were  in 
direct  contravention  of  the  covenants  entered 
into  by  John  Freeman  in  the  deed  of  the 
16th  of  May,  1767,  and  also  of  the  cove- 
nants in  the  deed  of  the  20th  of  December, 
1766;  that,  independently  of  such  cove- 
nants, the  erections  would  interfere  with 
the  access  of  light  and  air  to  the  plaintifTs 
house;  and  that  the  value  of  hia  house 
would  be  diminished  Uiereby. 

The  bill  further  alleged,  that  it  was  im- 
possible to  discover  who  Uie  heirs-«t-law  of 
either  Sir  Benet  Garrard  or  John  Wood 
were;  that  W.  Tite,  as  assign  of  Sir  Benet, 
was  the  only  person  to  whom  the  plaintiff 
could  apply  as  being  entitled  at  law  to 
enforce  the  covenants ;  that  the  plaintiff  had 
applied  to  him  to  enforce  the  same,  but 
that  he  had  refased  to  do  so. 

The  first  paragraph  of  the  prayer  prayed 
that  Dr.  M'Dermot  might  be  restrained 
from  further  proceeding  with  the  works, 
and  in  particular  from  raising  or  elevating 
or  attempting  to  raise  or  elevate  the  build- 
ing, commenced  by  him,  or  any  other  build- 
ing in  the  garden  of  his  house  to  a  height 
exceeding  that  of  the  level  of  the  parlour 
floor  thereof,  and  from  extending  his  house 
by  any  such  building  so  as  to  make  the 
same  deviate  (above  the  aforesaid  level) 
from  the  original  building  or  frontage  line 
of  the  houses  to  the  southward  or  back 
thereof,  and  also  from  altering  the  same  so 
as  to  destroy  the  uniformity  of  height 
thereof  with  the  plaintiff's  and  the  other 
adjoining  houses  in  the  same  street,  and 
from  otherwise  altering  the  same  in  violar 
tion  of  the  covenants  contained  in  the  inden- 
ture of  the  16th  of  May,  1767,  and  from 
permitting  such  building,  or  any  oUier 
building,  in  the  garden  to  remain  at  a 
greater  height  than  the  height  of  the  par- 
lour floor. 

Dr.  M'Dermot,  by  his  answer,  insisted 
that  the  bow  was  not  intended  to  be,  and 
was  not  in  fact,  erected  upon  any  part  of 
the  garden  at  the  back  of  No.  9,  but  upon  a 
paved  area,  which  separated  the  house  from 
the  garden,  and  that  his  acts  were  not  *'  to 
any  extent"  in  contravention  either  of  the 
covenants  entered  into  by  John  Freeman, 
or  of  the  covenants  in  the  deed  of  the  20th 
of  December,  1766.    He  also  insisted  that 
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those  oovenants  had  been  so  repeatedly 
broken  as  to  be  no  longer  enforceable  in 
equity ;  and  as  instances  of  such  breaches 
be  stated,  as  the  fact  appeared  to  be,  that 
the  garden  walls  of  No.  10,  and  of  other 
bouses,  were  in  places  above  the  levels  of 
the  parlour  floors;  that  a  number  of  cot- 
tages had  been  built  in  Victoria  Park; 
and  that  there  were  a  great  number  of 
trees  in  Victoria  Park  and  in  the  gardens 
greatly  exceeding  eight  feet  in  height;  and  in 
particular  that  there  were  a  fig-tree,  a  thorn, 
and  a  mulberry-tree  in  the  plaintiff's  gar- 
den considerably  exceeding  that  height. 
Upon  the  evidence,  the  excess  of  height  in 
the  garden  walls  above  the  parlour  floors 
nowhere  exceeded  two  feet,  and  was  caused 
by  certain  sloping  additions  made  to  some 
of  the  walls  at  their  point  of  contact  with 
the  houses.  With  regard  to  the  trees  in 
bis  garden,  the  plaintiff^  in  his  affidavit, 
stated  that  the  fig-tree  and  the  thorn  had 
been  periodically  lopped  to  keep  them  within 
the  prescribed  height,  but  that  the  mul- 
beny-tree  had  been  allowed  to  grow, 
because  no  one  complained  of  it. 

The  owners  or  occupiers  of  the  majority 
of  the  houses  objected  to  the  alterations, 
and  two  of  them  and  the  plaintiff  said  they 
thought  the  letting  value  of  their  houses 
would  be  decreased  by  15/.  or  201.  a  year; 
but  the  plaintiff's  architect,  Mr.  Phipps, 
did  not  say  he  considered  the  value  of  the 
plaintiff^s  premises  was  diminished;  and 
three  architects  deposed  on  behalf  of  the 
defendants  that  the  alterations  would  not 
interfere  with  the  free  current  of  light  or 
air  to  No.  10,  or  otherwise  affect  the  same 
injuriously.  The  bow,  however,  did  inter- 
fere with  the  view  of  the  country  from  some 
of  the  plaintiff's  windows. 

Mr.  Hobhause  and  Mr.  Haddan^  for  the 
plaintiff^  after  stating  the  facts,  pointed 
out  that  no  one  had  ever  attempted  to  do 
what  the  defendants  were  doing ;  there  was 
a  dear  breach  of  the  covenant  on  their  part, 
and  as  the  case  was  a  case  upon  a  cove- 
nant, and  not  a  case  of  ancient  lights,  that 
was  sufficient  to  entitle  the  plaintiff  to  an 
injunction.  As  to  the  effect  of  the  cove- 
nants, they  cited — 

Tulky.  Moxhay,  11  Beav.  571;  s.c.  2 

PhUL  774;  s.c.  18  Law  J.  Rep.  (n.b.) 

Chanc.  83. 


The  Duke  of  Bedford  v.  the  TrusUes  of 

the  British  Museum,  2  MyL  &  K.  552 ; 

S.C.  2  Law  J.  Rep.  (n.s.)  Chanc  129. 
Kemp  V.  Sober,  1  Sim.  N.S.  517 ;  s.  c, 

20  Law  J.  Rep.  (n.s.)  Chanc.  602. 
As  to  the  position  of  the  plaintiff  in  the 
suit,  they  relied  upon 

Child  V.  Douglas,  1  Kay,  560 ;  s.  c.  5 

De  Gex,  M.  &  G.  739, 
as  a  distinct  authority  that  no  objection 
could  be  taken  to  the  suit  on  the  ground  of 
want  of  privity  between  the  plaintiff  and 
defendant.  Though  the  injunction  there  had 
been  dissolved,  on  appeal,  on  the  ground  of 
acquiescence  (1),  yet  no  objection  had  been 
taken  to  the  law  laid  down  by  the  Vice 
Chancellor. 

Mr.  Selwyn  and  Mr.  Charles  Hall,  for 
Dr.  M'Dermot)  argued,  first,  that  the  plaintiff 
was  not  in  a  position  to  sue  on  the  cove- 
nants without  making  the  owners  of  the 
other  houses  parties.  They  submitted,  that 
where  there  was  one  single  covenant  as  to 
a  whole  property,  entered  into  with  the 
owner  of  such  property,  each  grantee  of  a 
portion  of  the  property  could  not  sue  as  an 
assign  of  the  covenant  in  equity  in  respect 
of  his  own  parcel  Child  v.  Douglas  was,  at 
any  rate,  the  only  authority  against  theuL  In 
Eastwood -v.  Lever,  33  Law  J.  Rep.  (m.s.) 

Chanc.  355, 
the  covenant  was  made  with  trustees  for 
the  benefit  of  the  different  plots.  At  law, 
if  the  covenant  was  treated  as  a  single 
covenant  affecting  the  whole  of  the  estate, 
all  were  required  to  sue.  The  plaintiff 
should  have  taken  a  separate  covenant  in 
respect  of  his  own  plot,  instead  of  relying 
upon  the  general  covenant.  Secondly,  t^ere 
was  no  real  injury  done  to  the  plaintiff's 
house,  either  for  sale  or  occupation,  cer- 
tainly none  such  as  would  justify  the  Court 
in  interfering,  even  though  it  was  a  case 
upon  a  covenant — 

Clarke  v.  Clark,  11  Jur.  N.S.  914:  on 

appeal,  1  Law  Rep.  Ch.  Ap.  16;  s.c. 

35  Law  J.  Rep.  (n.s.)  Chanc.  151, 
was  exactly  in  point,  being  a  case  upon  a 
covenant,  though  that  did  not  appear  in  the 
reports — 

The  Attorney  General  v.  the   Sheffield 

Gas  Company,  22  Law  J.  Rep.  (n.s.) 

Chanc.  811;  s.c.  3De  Gex,  M.  &  G. 

304. 

a)  5  De  Gex,  M.  k  G.  7S9. 
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Thirdly,  the  covenant  had  been  waived 
by  all  parties,  by  allowing  the  trees  to  grow 
up,  and  had  been  broken  by  the  plaintiff 
himself — 

Tulk  V.  Moxhay^  ubi  supra. 

Roper  V.  Williams,  Turn.  <k  R.  18. 
Mr,  JcLchoTiy  for  the  defendant  Tite. 
Mr.  Hadda^ij  in  reply. — Child  v.  Z)om- 
glcLS  \b  not  our  only  authority  on  the  point 
of  privity ;  there  is  also — 

CoUs  v.  SimSy  Kay,  56 ;  s.  c.  5  De  Gex, 

M.  &  G.  1  j  B.  c.  23  Law  J.  Rep. 

(N.S.)  Chanc.  37,  258. 
The  plaintiff's  affidavit,  which  is  not  con- 
tradicted, proves  sufficient  damage ;  Ms  view 
is  interrupted ;  so  are  his  light  and  air.  If 
these  covenants  are  gone,  and  all  these  gar- 
dens may  be  built  upon,  it  will  be  a  most 
serious  tiling  for  the  city  of  BatL 

The  Masteb  of  the  Rolls  (Jan.  12) — 
after  stating  the  nature  of  the  suit,  and  that 
the  building  complained  of  was  a  bow  or  cir- 
cular projection  extendingfrom  the  basement 
to  the  attics  of  No.  9,  the  extreme  depth  of 
which  was  eight  feet,  and  pointing  out  that 
no  time  was  lost  by  the  plaintiff  in  endeavour- 
ing to  stop  the  erection,  and  that  at  the 
hearing  of  the  injunction,  before  the  Vice 
Chancellor  Kindersley,  the  defendant  was 
allowed  to  continue  his  building,  on  his 
entering  into  an  undertaking  to  pull  down 
the  whole  or  so  much  of  the  building  as 
the  Court  should  direct,  in  case  it  should 
be  of  opinion  that  he  was  not  justified  in 
making  the  building  in  question,  proceeded 
to  say — This  suit,  in  my  opinion,  could  not 
have  been  maintained  on  the  ground  of  ob- 
scuring ancient  lights.  If  the  owner  of  one 
of  several  houses  in  a  row  should  at  the  rear 
throw  out  a  building,  the  extreme  depth  of 
which  at  the  centre  of  the  circumference 
was  eight  feet,  where  the  whole  space  was 
open,  I  am  of  opinion  that  the  next  door 
neighbour  could  not,  in  ordinary  dream- 
stances,  complain  of  this  as  such  an  injury 
to  him  as  he  was  entitled  to  stop ;  but  at 
the  same  time,  I  am  of  opinion  on  the  evi- 
dence that,  notwithstanding  this,  the  injury 
done  to  the  two  adjoining  houses  is  substan- 
tial In  the  case  of  the  plaintiff's  house, 
it  intercepts  the  early  rays  of  the  sun,  and 
it  also  partially  obstructs  the  view  from  his 
window;  and  I  have  no  doubt  it  would 
make  his  house,  and  the  house  on  the  other 


side,  less  preferable  than  others  in  the  row, 
and  lower  their  value  in  the  market  to  an 
appreciable  extent ;  though,  I  should  infer 
from  the  evidence,  probably  not  to  any 
very  considerable  extent 

This  case,  therefore,  does  not  depend  on 
the  doctrines  of  this  Court  relative  to  the 
obscuring  of  ancient  lights  ;  nor,  indeed,  is 
it  so  put  by  the  plaintiff.  His  case  is,  that 
he  bought  with  the  house  the  benefit  of  a 
covenant,  which  prevented  the  owner  of 
the  piece  of  ground  on  which  No.  9  and 
also  all  the  other  houses  in  the  row  arc 
built,  from  making  any  such  building  as 
that  now  complained  of.  The  original 
existence  of  such  a  covenant  is  now  estab- 
lished, and,  indeed,  is  not  denied ;  but  the 
defendant  contends  that  the  phuntiff  is  not 
entitled  to  claim  the  benefit  of  such  cove- 
nant on  several  grounds.  The  first  ques- 
tion raised  by  the  defendant  is,  assuming 
the  covenant  to  be  now  in  force,  and  as- 
suming also  that  the  plaintiff  is  now  enti- 
tled to  the  benefit  of  it,  whether  what  the 
defendant  has  done  is  any  breach  of  that 
covenant;  and  accordingly  he  adduces  some 
evidence  to  shew  that  the  projection  in 
question  is  not  built  in  the  garden  at  the 
rear  of  the  house ;  but  upon  an  area  which, 
from  the  earliest  time  that  we  have  any 
trace  of  the  construction  of  this  house, 
existed  between  the  house,  as  originally 
bmlt,  and  the  garden  in  the  rear  of  it.  I 
am  of  opinion  that  this  contention  fails. 
I  am  of  opinion  that  the  plain  meaning  of 
the  covenant  is,  that  no  building  should  be 
raised  on  the  land  lying  to  the  south,  or 
rear  of  the  house,  above  the  level  of  the 
parlour  floor,  whether  this  space  was  used 
as  a  garden  or  whether  it  was  all  paved,  aaid 
called  an  area  or  court-yard,  or  by  any  other 
designation.  The  dei)th  of  the  houses 
seems  to  have  been  fixed  at  forty  feet.  They 
are  all  made  uniform  in  this  respect ;  the 
covenant  applies  to  all  alike,  and  all  that 
lies  at  the  rear  appears  to  me  to  be  in- 
cluded in  this  covenant. 

The  next  and  most  important  matter 
urged  in  defence  is,  that  there  is  no  per* 
sonal  covenant  entered  into  by  the  defen- 
dant, and  that  if  it  be  a  covenant  running 
with  the  land,  then  the  defendant  has  for 
the  building  he  has  made  the  consent  of 
the  covenantee,  Mr.  Tite,  who  is  the  person 
in  whom  the  perpetual  rentchai^  issuing 
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out  of  the  house  No.  9  is  now  vested.  It 
was  very  much  for  the  purpose  of  consider- 
ing this  question,  and  also  regarding  the 
importanoe  of  this  case  to  the  rest  of  the 
city  of  Bath,  that  I  reserved  my  judgment; 
but  I  am  of  opinion  that  this  defence  also 
Ms.  I  think  that  this  is  a  covenant 
which  runs  with  the  land,  and  that  the 
plaintiff  is  entitled  to  the  benefit  of  the 
covenant,  and  that  the  owner  for  the  time 
being  of  the  rentcharge  issuing  out  of  the 
land  has  no  power  to  release  it  or  to  dis- 
ebaige  the  owner  of  any  adjoining  tene- 
ment from  it.  I  am  of  opinion  that  the 
owner  of  every  adjoining  tenement  is  also 
bound  by  the  same  covenant,  and  is  sub- 
ject to  the  obligation  to  perform  it.  The 
covenant  by  wMch  the  defendant  is  bound 
is  one  whidi  was  entered  into  by  Freeman, 
under  whom  the  defendant  holds,  with  Sir 
Benet  Garrard  and  Mr.  J.  Wood  and  each 
of  them,  and  their  and  each  of  their  heirs 
and  assigns,  whereby  Freeman  bound  him- 
self that  no  building  whatever  in  the  garden 
attached  to  the  house  No.  9  should  exceed 
the  level  of  the  parlour  floor.  The  defendant 
is  the  assign  of  Freeman,  and  the  plaintiff  is 
the  assign  of  Sir  Benet  and  John  Wood;  Sir 
Benet  and  Mr.  Wood  have  assigned  to  the 
plaintiff  the  benefit  of  that  covenant,  and 
the  right  to  enforce  it.  I  say  "to  the 
plaintiff,"  because  it  is  the  same  thing 
whether  it  be  done  directly  to  the  plaintiff, 
or  through  a  line  of  persons  under  whom 
he  cUims;  and  I  am  of  opinion  that  neither 
Sir  Benet  nor  Mr.  Wood,  after  assigning 
tile  messuage  No.  10  to  the  plaintiff,  or  to 
those  who  have  since  assigned  to  the  plain- 
tiff, subject  to  these  covenants,  and  who 
have  transferred  the  benefit  of  these  cove- 
nants to  the  plaintiff  as  against  the  adjoin- 
ing owner,  could  release  the  covenant  or 
discharge  ihe  defendant  from  his  liability 
to  perform  it 

Some  technical  arguments  may  be,  and 
have  been,  raised  as  to  the  terms  in  which 
the  covenant  is  entered  into  with  the  cove- 
nantees ;  but  I  am  of  opinion  they  do  not 
affect  the  substance  of  the  case.  I  consider 
it  clear  that  if,  immediately  after  the  con- 
veyances of  the  16th  and  17th  of  May, 
1767,  to  Freeman,  Wood  had  attempted, 
with  or  without  the  consent  of  Sir  Benet, 
to  build  over  the  whole  of  the  garden  of 
messuage  Na  10,  Freeman  could  have  pre- 
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vented  that  act,  and  that  this  Court  would 
have  granted  an  injunction  for  that  pur- 
pose. I  am  also  of  opinion  that  the  same 
right  belonged  to  Mr.  Rodbum,  e  converso, 
9ftQT  the  indenture  of  the  22nd  and  23r(l 
of  May,  1767,  and  that  this  reciprocal  right 
and  obligation  is  handed  down  from  suc- 
cessor to  successor  indefinitely,  so  that 
every  one  who  receives  a  substantial  injury 
by  ijie  breach  of  this  covenant  is  entitled 
to  the  assistance  of  the  Court  for  redress. 
I  use  the  words  "substantial  injury," 
because  it  is,  I  think,  clear  that  a  mere 
nominal  breach  of  covenant,  which  inflicted 
no  injury  at  all,  would  not  justify  this 
Court  in  interfering ;  but  the  Court  would 
in  that  case  leave  the  parties  to  their 
remedy  at  law. 

Another  ground  of  defence  which  is  pro- 
minently brought  forward  by  the  defendant 
in  his  answer  is,  that  this  covenant  has, 
by  common  consent,  been  wholly  dis- 
regarded by  the  parties  entitled  to  the 
benefit  of  it,  including  the  plaintiff  himself. 
His  Lordship  then  stated  the  facts  on 
which  this  defence  was  based,  as  given 
above,  after  which  he  continued  as  follows  : 
In  my  opinion  this  defence  is  also  in- 
effectual I  am  by  no  means  satisfied 
that  these  trees  are  any  injury  at  all  to  any 
of  the  houses  in  Brock  Street,  or  that  this 
Court  would  have  granted  an  injunction  to 
compel  their  being  lopped  to  the  prescribed 
level.  But,  assuming  this  to  be  fact,  I  am 
of  opinion  that  the  plaintiff,  because  he  has 
not  complained  of  a  breach  of  covenant, 
which,  in  my  opinion,  has  inflicted  no  in- 
jury upon  him,  has  not  thereby  debarred 
himself  from  complaining  of  a  breach  of  it 
which  does  affect  the  value  of  his  property. 
If  this  were  the  law,  then,  because  the 
owner  of  the  house  No.  10  enjoyed  the 
sight  of  trees  and  shrubs  in  Ein^s  Mead 
Furlong,  and  encouraged  their  being  planted 
there,  he  would  have  rendered  himself  liable 
to  have  a  row  of  houses  built  at  the  bottom 
of  each  garden,  wholly  shutting  out  a  strik- 
ing prospect  from  the  back  rooms  of  his 
house,  and  diminishing  to  some  extent  the 
free  transmission  of  light  and  circulation  of 
air.  I  am  of  opinion  that  he  has  not,  by 
such  means,  lost  the  right  to  stop  such  in- 
jury to  his  property.  But,  if  the  conten- 
tion of  the  defendant  be  correct,  it  would 
necessarily  foUow  that  the  gardens  to  the 
2C 
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south  of  these  houses  might  be  built  on  by 
placing  thereon  an  opposite  row  of  houses, 
so  as  wholly  to  exclude  the  view  and  pro- 
spect which  might  have  mainly  induced  the 
plaintiff  to  buy  this  house,  relying  on  this 
covenant,  and  this  might  be  done  to  an 
extent  which  would  not  amount  to  what  the 
law  would  consider  an  interference  with 
the  ancient  lights  of  the  plaintiff,  while  un- 
questionably a  very  serious  diminution  of 
value  might  thereby  be  inflicted  on  his 
property. 

It  was  suggested  (slightly,  however,)  that 
this  suit  ought  to  have  been  instituted  on 
behalf  of  all  the  other  owners  of  the  houses 
in  Brock  Street ;  but  I  am  of  opinion  that 
one  alone  is  entitled  to  ask  for  redress, 
although  others  should  decline  to  do  so,  or 
should  disregard  the  act  complained  of 

I  am  of  opinion  that  the  questions  at 
issue  in  this  case  resolve  themselves  simply 
into  these  two :  first,  is  the  covenant 
entered  into  by  those  under  whom  the 
defendant  takes  his  property  now  in  force, 
and  one  by  which  he  is  bound?  and, 
secondly,  if  this  question  is  answered  in 
the  affirmative,  has  there  been  a  substantial 
breach  of  it,  or,  in  other  words,  has  the 
plaintiff's  property  been  substantially  in- 
jured by  the  erection  ?  I  am  of  opinion  that 
both  these  questions  must  be  answered  in 
the  affirmative,  and  that  the  plaintiff  is 
entitled  to  a  decrea 

Minute. — ^The  Court  being  of  opinion 
that  the  plaintiff,  at  the  time  of  filing  his 
bill,  was  entitled  to  an  injunction  to  re- 
strain the  defendant  in  the  terms  of  the  first 
paragraph  of  the  prayer  of  the  bill,  and 
at  the  hearing  of  the  motion  before  V.  C.  Sir 
Richard  Kindersley  the  defendant  having 
undertaken,  if  the  Court  should  think  fit, 
to  pull  down  the  same  building,  or  so  much 
thereof  as  the  Court  should  think  ought  to 
be  removed,  in  pursuance  and  enforcement 
of  the  undertaking,  order  him  to  pull  it 
down. 


KINDEBSLEY,  V.C.  f  ^""Z^  ^STOFENG- 

Dec.  16,  is.       )    i^o  BANK,  «^ parte 

'  (     FELTOMSEXECUTOBS. 

Company  —  Winding-np  —  Proceeding 
against  Director — Liability  of  Krecutors — 
Companies'  Act,  1862,  s,  165. — Practice. 

The  discretionary  power  conferred  by  the 
I65th  section  of  the  Companies'  Act,  1862, 
of  dealing  summarily  with  delinquent  di- 
rectors and  other  officers  of  a  company, 
applies  only  to  cases  in  which  the  individual 
sought  to  he  charged  with  the  alleged  mis- 
feasance is  living,  and  cannot  he  exercised 
against  his  representatives  if  he  he  dead. 

In  the  unnding  up  of  a  company,  under 
the  act  of  1862,  a  summons  was  t<iken  out 
hy  the  official  liquidators  against  the  living 
directors  of  the  company  and  the  executors 
of  such  as  were  dead,  to  enforce  against 
them  the  summary  remedy  provided  by  the 
1 65th  section  ofHu  act,  in  respect  of  certain 
alleged  misfeasances  on  the  part,  respectively, 
of  themselves  or  their  testators.  On  summons 
hy  the  executors  of  a  deceased  director,  for 
a  stay  of  proceedings  on  the  former  summons, 
— Held,  that,  though  unusual,  it  was  a  legi- 
timate form  of  disputing  the  jurisdiction; 
thai  the  summary  relief  could  not  he  had 
against  them;  and  that,  both  living  and 
deceased  directors  being  implicated  in  the 
charges  made,  and  the  adjustment  of  all 
rights  in  the  winding-up  requiring  all 
parties  to  be  made  jointly  liable,  the  remedy 
must  he  hy  suit. 

This  was  an  adjourned  summons,  taken 
out  by  the  executors  of  Clement  Mingay 
Feltom,  a  deceased  director  of  the  East 
of  England  Bank  Joint-Stock  Company, 
for  a  stay  of  proceedings  against  them 
by  the  official  liquidator  in  the  winding  up 
of  the  company. 

The  bank  stopped  payment  in  the  month 
of  July,  1864,  and  the  company  being 
wound  up  under  the  supervision  of  the 
Court,  the  liquidators  appointed  for  the 
purpose,  after  due  investigation,  deter- 
mined to  proceed  against  the  directors 
under  section  165.  of  the  Companies'  Act, 
1862  (1). 

(1)  Section  165.  is  as  foUowe:  "Where*  in  the 
ooane  of  the  windiog-np  of  any  company  under  this 
act,  it  appean  that  any  past  or  present  director, 
manager,  official  or  other  liqcddator,  or  any  officer 


Vol.  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


197 


Accordingly,  on  the  7th  of  Februaiy, 
1865,  they  took  out  against  the  directors 
who  were  living  at  the  stoppage  of  the 
bank,  and  the  representatives  of  such  as 
were  then  dead  or  had  since  died,  including 
the  executors  of  Clement  Mingay  Feltom, 
who  had  died  in  1 863,  a  summons,  that  the 
Court  might  examine  into  the  conduct  of 
the  directors  therein  named,  and  amongst 
them  C.  M.  Feltom,  with  especial  refer- 
ence to  certain  charges  of  misfeasance, 
of  which  the  chief  were  improper  and  reck- 
less investments,  disobedience  to  the  arti- 
cles of  partnership,  and  falsification  of  the 
accounts;  and  that  the  amount  which  these 
directors  had  become  liable  to  contribute 
to  the  assets  of  the  company  in  respect 
of  any  misfeasance  committed  by  them  as 
such  directors  might  be  ascertained  and 
ordered  to  be  paid  to  the  liquidators;  and 
in  support  of  this  summons  affidavits  were 
filed  to  establish  the  charges  made. 

On  the  24th  of  April,  1865,  a  summons 
was  taken  out  by  the  executrix  of  another 
deceased  director  for  a  detailed  statement 
of  the  particular  acts  of  misfeasance  com- 
plained of^  to  be  delivered  to  the  several 
directors  or  their  representatives.  On  the 
^8th  of  April  the  chief  clerk  directed  that 
statement  to  be  furnished;  and  on  the 
22nd  of  May  the  liquidators,  in  compliance 
with  that  Older,  delivered  to  the  executors 
of  C.  M.  Feltom  the  following  particulars 
of  charges : 

of  such  company,  has  misapplied  or  retained  in  hia 
ovm  hands  or  become  liable  or  accountable  for 
anj  monies  of  the  company,  or  been  guilty  of  any 
m^easance  or  breach  of  trust  in  relation  to  the 
oompany,  the  Conrt  may,  on  the  application  of  any 
hquidator,  or  of  any  creditor  or  oontribntory  of  the 
oumpany,  notwithstanding  that  the  offence  is  one 
for  which  the  offender  is  criminally  responsible, 
examine  into  the  conduct  of  such  director,  manager 
or  other  officer,  and  compel  him  to  repay  any  monies 
so  miitapplied  or  retained,  or  for  which  he  has 
become  liable  or  accountable,  together  with  in- 
tend sfter  such  rate  as  the  Court  thinks  just,  or 
to  contribute  such  sums  of  money  to  the  assets  of 
the  company  by  way  of  compensation  in  respect 
of  such  misapplication,  retainer,  misfeasance  or 
breach  of  trust,  as  the  Ck>urt  thinks  just/* 

The  other  sections  chiefly  referred  to  were  the 
following : 

101.  "The  Court  may,  at  any  time  after  making 
an  order  for  winding  up  the  company,  make  an 
crder  on  any  oontributoir  for  the  time  being 
settled  on  the  list  of  contnbutories,  directing  pay- 
^t^ent  to  he  made^  in  manner  in  the  said  order  men- 
tiotied,  0/  any  monie»  due  from  him  or  from  the 


"  Statement  of  the  particular  acts  of  mis- 
application, misfeasance  or  breaches  of 
trust  of  G.  M.  Feltom,  deceased,  with  which 
his  executors  are  sought  to  be  charged,  by 
virtue  of  the  summons  issued  in  this 
matter  on  the  7th  of  February,  1865. 

"  1.  The  not  taking  steps  to  wind  up  the 
affairs  of  the  said  bank  at  the  time  when, 
to  the  knowledge  of  the  said  0.  M.  Feltom, 
the  losses  of  the  bank  had  exhausted  the 
surplus  fund  of  the  said  bank,  and  also 
one-fourth  part  of  the  capital  paid  up  by 
the  proprietors  of  the  said  bank,  pursuant 
to  the  122nd  clause  of  the  deed  of  settle- 
ment of  the  said  bcmk,  dated  the  12th 
day  of  May,  1836,  by  reason  whereof 
the  bank   sustained  heavy  damages  and 


"  2.  The  reckless  and  improper  invest- 
ment of  the  assets  of  the  bank  in  the  pur- 
chase of  railway  shares  and  securities  be- 
tween the  month  of  April,  1849,  and  the 
month  of  November,  1863,  by  which  large 
losses  were  sustained  by  the  bank. 

"  3.  The  permitting  the  chairman  of  the 
board  of  directors  of  the  said  bank,  and 
the  manager  of  the  said  bank,  to  change 
the  joint  and  several  liability  of  the  said 
chairman  and  manager  to  the  said  bank  for 
the  monies  owing  by  them  to  the  said 
bank  into  a  several  liability  of  each 
for  one-half  of  the  debt,  and  the  releasing 
them,  or  one  of  them,  from  pajnnent  ot 
interest  on  the  said  debt,  by  reason  whereof 

eitate  of  the  person  whom  he  represents  to  the  com- 
pany, exclusive  of  any  monies  which  he  or  the 
estate  of  the  person  whom  he  represents  may  be 
liable  to  contribute  by  virtue  of  any  call  made  or 
to  be  made  by  the  Court  in  pursuance  of  this  part 
of  this  act ;  and  it  may,  in  making  such  cider, 
when  the  company  is  not  limited,  allow  to  such 
contributory  by  way  of  set-off  any  monies  due  to 
him  or  the  estate  which  he  represents  from  the 
company  on  any  independent  dealing  or  contract 
with  the  company,  but  not  any  monies  due  to  him 
as  a  member  of  the  company  in  respect  of  any 
dividend  or  profit." 

105.  "  If  any  person  made  a  contributoiy  as 
personal  representative  of  a  deceased  contributory 
makes  default  in  paying  any  sum  ordered  to 
be  paid  by  him,  proceedings  may  be  taken  for  ad- 
ministering the  personal  and  real  estates  of  such 
deceased  contributory,  or  either  of  such  estates, 
and  of  (sic)  compelling  payment  thereout  of  the 
monies  due." 

109.  *'  The  Court  shall  adjust  the  rights  of  the 
contributoriee  amongst  themselves,  and  distribute 
any  surplus  that  may  remain  amongst  the  partiea 
entitled  thereto." 
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the  said  bank  sustained  a  loss  of  20,000/. 
and  upwards. 

''4.  The  improper  investments  of  the 
assets  of  the  bank  in  the  purchase  of  West- 
minster improvement  bonds,  in  the  year 
1854,  by  which  the  bank  sustained  a  loss 
of  2,704/.  5a,  or  thereabouts. 

"5.  The  improper  investments  of  the 
assets  of  the  bank  in  the  purchase  of  Nether- 
lands Land  Company's  shares,  in  the  month 
of  January,  1858,  by  which  the  bank  sus- 
tained a  loss  of  2,962/.  lis.  10c/.,  or  there- 
abouts. 

'*  6.  The  making  of  false  and  fraudulent 
entries  in  the  books  of  the  said  bank,  and 
the  making  and  issuing  of  false  and  frau- 
dulent reports  and  accounts  year  by  year, 
between  the  year  1843  and  the  month  of 
November,  1863,  by  which  it  was  made  to 
appear  that  the  dividends  paid  by  the  bank 
were  paid  out  of  profits,  when,  in  fact,  to 
the  knowledge  of  the  said  C.  M.  Feltom, 
there  were  no  profits,  but  heavy  losses,  and 
such  dividends  were  paid  out  of  the  capital 
of  the  said  bank,  or  monies  belonging  to 
customers  of  the  said  bank,  in  the  hands  of 
the  said  bank,  by  which  the  bank  sustained 
ruinous  losses." 

On  the  7th  of  June  the  official  liquidators 
filed  affidavits  in  proof  of  their  case,  and 
when  these  had  been  partially  read  at 
various  meetings  before  the  chief  clerk, 
on  the  21st  of  July,  C.  M.  Feltom's  execu- 
tors took  out  a  summons  to  stay  the  pro- 
ceedings on  the  summons  of  the  7th  of 
February,  on  the  ground  that  the  Court 
had  no  jurisdiction,  under  section  165.  of 
the  Companies'  Act,  1862,  to  entertain  such 
an  application  against  the  executors  of  a 
deceased  director,  and  on  the  hearing  of 
this  latter  summons,  a  question  being  raised 
as  to  the  construction  of  the  section,  it  was 
adjourned  into  court 

It  appeared  that  a  summons  had  been 
taken  out  on  the  21st  of  March,  which,  it 
was  insisted,  had  raised  the  question  of 
jurisdiction  ;  but  the  facts  were  in  dispute, 
and  the  present  applicants  contended  that 
there  had  been  no  determination  on  the 
point. 

Mr.  Baily  and  Mr,  Phear,  for  the  ex- 
ecutors.— The  1 65th  section  gives  the  Court 
no  jurisdiction  to  inquire  into  the  conduct 
of  a  deceased  person  by  bringing  his  repre- 


sentatives before  it,  and  requiring  them  to 
answer  for  their  testator.  It  clearly  oon- 
tempktes  having  the  individual  himself 
before  it,  and  examining  him  in  person ;  for 
it  enacts  that  the  Court  "may  compel  Ati»" 
to  pay,  and  gives  no  power  to  bind  his 
estate. 

[KiXBEBSLET,  V.C. — Supposc  the  Court 
had  made  an  order  upon  a  director  while 
alive,  would  not  his  estate  be  liable  1] 

No  doubt ;  but  that  is  a  very  different  case. 
The  jurisdiction  here  given  is  discretionary, 
and  the  Court  will  not  exercise  it  in  cases 
where  the  question  of  the  liability  of  the 
directors  is  complicated  or  difficult,  but  will 
require  a  bill  to  be  filed  against  them  for 
the  purpose  of  taking  an  account — 

In  re  the  Bank  of  Gibraltar  and  Malta 
(Lim,),  34  Law  J.  Rep.  (n.s.)  duiac. 
617;  Harmed,  as  to  this  point,  on 
appeal,  1  Law  Rep.  Ch.  Ap.  69,  and 
35  Law  J.  Rep.  (n.s.)  Chanc.  49. 
And  that  would  be  the  proper  course  here, 
giving  the  executors  a  dislonct  case,  stated 
against  them  upon  the  pleadings,  which  they 
could  then  fairly  meet  The  extraordinary 
jurisdiction  given  by  this  section  is  expressed 
to  be  *' supplemental,"  and  unless  it  be 
given  by  this  section,  there  is  none  such  at 
all.  And,  first,  it  is  very  improbable  that 
the  legislature  could  have  intended  to  give 
the  Court  such  a  power  as  that  now  con- 
tended for,  inasmuch  as  it  would  impose 
upon  executors  the  obligation  of  coming 
forward  to  justify  the  conduct  of  their 
testator,  of  whose  acts  they  could  know 
nothing.  Besides,  the  section  would  em- 
brace executors  who  are  not  on  the  list  of 
contributories,  as  well  as  those  who  are,  and 
what  summary  power  would  the  Court 
have  over  such  executors  ?  Next,  the  clause 
is  a  penal  one,  and  therefore  to  be  con- 
strued with  the  utmost  strictness,  and  it 
comprises,  not  matters  for  which  the  estate 
of  a  deceased  director  may  be  liable,  but 
damages  for  simple  torts,  which  would  not 
survive  to  be  recovered  against  his  estate. 
The  language  of  the  section  when  analyzed 
confirms  this  view,  and  the  167th  and  1 68th 
sections,  which  provide  for  the  prosecution 
of  delinquent  directors,  are  companion 
clauses  to  the  165th,  and  they  obviously 
contemplate  proceedings  only  against  living 
parties.  Where  the  statute  means  to  chaise 
the  estate  of  deceased  persons,  it  makes 
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special  provision  for  it  by  the  uae  of  proper 
phraseology,  e,g.,in  sections  76,  99,  101. 
and  105,  in  all  of  which  correct  words  are 
uaed  to  bind  the  representatives,  preserving 
a  marked  distinction  between  the  person 
himself  and  his  estate. 

Mr.  Wickens  and  Mr,  Cozens  Hardly 
for  the  official  liquidator.  —  In  the  first 
place,  this  mode  of  bringing  the  matter 
before  the  Conrt  is  irregular.  The 
executors  should  have  raised  their  ob- 
jection when  the  first  attempt  was  made 
to  act  upon  the  official  liquidator's  sum- 
moo^  or  have  waited  till  the  chaises 
were  brought  on  against  them,  and  then 
have  disputed  their  liability.  Their  present 
course  is  in  the  nature  of  a  cross-bill,  ask- 
ing  for  a  stay  of  proceedings  upon  an  ori- 
ginal bill,  has  been  productive  of  expense 
and  delay,  and  is  idtogether  anomalous. 
Then,  as  to  the  merits  of  the  question. 
There  is  nothing  in  the  section  which  con- 
templates the  actual  presence  of  the  direc- 
tor, and  his  death  makes  no  diiference.  A 
director  is  a  trustee,  liable  for  breach  of 
trust,  whether  in  respect  of  monies  actually 
received  and  appropriated,  or,  as  here,  in 
respect  of  losses  resulting  in  no  personal 
benefit  to  himself;  and  in  such  cases  this 
Court  grants  relief  in  the  shape  of  equit- 
able damages,  and  the  death  of  the  trustee 
does  not  absolve  his  estate.  As  one  of  two 
partners  may  have  a  demand  against  the 
other  for  compensation,  substantially  in  the 
nature  of  unliquidated  damages,  enforceable 
in  equity  only — 

/?ttry  V.  Alien,  1  ColL  C.C.  589, 
so  here,  these  are  charges  which  are  not 
mere  matters  of  tort,  but  which  are  cogniz- 
able in  this  Court  in  the  shape  of  equitable 
damages.  It  is  admitted  that  these  execu- 
tors might  be  made  liable  by  bill ;  and  why 
not  by  this  section,  which  is  intended  to 
supplement  that  remedy  by  a  more  sum- 
mary jurisdiction?  It  is  not  a  penal  clause. 
Any  equitable  liabilities  as  between  the 
partners  themselves  are  made  the  subject 
of  proper  jurisdiction  by  the  machinery  of 
a  winding-up  suit,  and  therefore  it  is  quite 
consistent  that  the  165th  section  should 
apply  to  parties  who  are  not  partners  at  alL 
The  lOlst  section  enables  the  Court  to 
enforce  the  indebtedness  of  a  partner  to 
the  partnership,  not  only  for  calls,  but  for 
general  liabilities,  and,  undoubtedly,  under 


that  section,  the  Court  can  charge  the 
debtor's  estate.  Then  why  not  by  the  1 65th  9 
The  difficulty  of  enforcing  liability  against 
the  representatives  of  one  who  is  not  a 
contributory  does  not  arise  here,  for  these 
executors  are  contributories.  The  165th 
section  is  a  gloss  or  expansion  of  the  101st: 
the  latter  enables  us  to  say  this  is  a  debt, 
and  the  former  empowers  us  to  recover  it. 
It  is  "supplemental"  so  far,  that  it  includes 
persons  who  are  not  contributories,  and 
matters  of  ^tia^tort,  and  the  present 
charges,  or  many  of  them,  would  not  be 
cognizable  under  the  101st  section.  The 
alleged  improbability  of  the  legislature  giving 
such  a  power  is  a  fallacy ;  on  the  contrary, 
it  would  be  matter  of  surprise  if  it  did 
not  give  this  remedy.  The  109th  section 
shews  the  desire  of  the  legislature  to  adjust 
all  claims;  and  it  is  unreasonable  to  sup- 
pose that,  in  the  case  of  charges  like  these, 
which  create  a  joint  and  several  liability, 
it  could  have  been  intended  to  drive  us  to 
so  inconvenient  a  course  as  that  of  proceed- 
ing against  the  living  directors  in  one 
jurisdiction,  and  against  the  estate  of  the 
deceased  directors  in  another,  the  eifect  of 
which  would  be,  that  if  one  director  were 
dead  it  would  become  necessary  to  file  a 
bill,  and  the  summary  relief  could  only  be 
got  where  all  were  alive. 

Mr,  Baily,  in  reply,  as  to  the  merits 
of  the  question  (His  Honour  having  inti- 
mated that  he  saw  no  objection  to  the  form 
in  which  it  was  raised). — The  jurisdiction 
given  by  section  165.  is  discretionary,  and 
empowers  the  Court  to  make  a  living  direc- 
tor pay  his  quota  of  the  amount  due  with- 
out touching  the  liability  of  other  contri- 
butories. Section  101.  applies  only  to 
debts  which  would  come  under  the  ordi- 
nary partnership  decree,  and  such  is  the 
charge  in — 

Bury  V.  Allen,  ubi  supra; 
but  the  acts  here  complained  of  would  not. 
No  one  of  them  amounts  to  a  "  debt"  with- 
in the  101st  section,  though  they  might 
give  rise  to  a  debt  when  adjudged  on  by 
the  Court.  The  109th  section  is  imperative, 
and  does  not  relate  to  the  same  matters  as  the 
165th,  or  at  least  they  are  not  co-extensive. 
The  165th  is  clearly  inapplicable  to  these 
executors.  It  is  not  a  question  of  sum- 
moning a  joint  body  before  the  Court  to 
be  jointly  and  severally  accountable ;  the 
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Court  is  to  call  the  individual  before  it,  and 
fix  the  damages  he  ought  to  pay,  e.  g,  if  he 
be  one  of  six,  to  fix  him  with  one-sixth 
of  the  losses,  and  '*  compel  him"  to  pay  it. 
AVhere  there  is  a  right  of  contribution  to 
be  enforced,  as  in 

In   re    The  London  and  Birmingham 

Extension,  iihc,    Railrvay    Gompanyy 

5  De  Gex  k  Sm.  402;  s.  c.  21  Law 

J.  Kep.  (N.S.)  Chanc  835, 

the  Court  requires  all  parties  to  be  before 

it,  so  as  to  make  them  jointly  liable  for  the 

whole  loss.  But  this  section  is  not  intended 

to  correspond  to  a  bill  against  the  whole 

body  for  relief.  It  is  an  authority  to  single 

out  any  one  of  the  parties  who  are  liable, 

and  proceed  against  him  in  the  absence  of 

the  others  without  right  of  contribution. 

KiXDERSLSY,  V.C. — The  question  here 
turns  mainly,  if  not  exclusively,  upon  three 
sections  of  the  act  The  165th  section  is 
the  section  principally  involved ;  next,  the 
101st  section;  and,  to  a  certain  extent  also, 
must  be  taken  into  consideration  the  109th. 

The  official  liquidator  of  the  company  has 
taken  proceedings  in  chambei-s,  for  the  pur- 
pose of  making  liable  several  persons  who 
were  directors  of  the  company,  in  respect 
of  certain  alleg:ed  acts  of  misconduct,  or 
culpable  omissions  of  duty,  and  he  has  in- 
cluded in  the  charge  several  persons  who 
are  still  living,  and  the  executors  of  some 
who  are  now  dead,  and,  amongst  the  rest, 
the  executors  of  one  Mr.  Feltom,  who  was 
one  of  the  directors  of  the  company.  And 
the  official  liquidator  insists  that  those  per- 
sons ought  to  be  made  personally  responsi- 
ble for  certain  losses  and  damages  which 
had  accrued  to  the  company,  and  the  share- 
holders in  it,  by  the  misconduct  of  those 
persons  whose  executors  are  sought  to  be 
charged. 

Now,  the  charges  in  question  are  of  a 
very  peculiar  kind.  They  are  not  that  these 
persons  or  any  one  or  more  of  them,  as 
was  the  case  in  Re  the  London  and  Bir- 
mingham Extension  Railway  Company,  drew 
cheques,  for  example,  for  large  sums,  and 
could  not  tell  what  became  of  the  money. 
It  is  not  the  case  of  having  received  monies 
of  the  company  and  misapplied  them, 
either  by  applying  them  to  their  own  pur- 
poses, or  for  improper  and  illegitimate  ob- 
jects.    But  they  are   of  this  character — 


[His  Honour  here  read  the  statement  of 
charges.] — Some  of  those  charges  I  think 
it     would     be    impossible    to    say  were 


charges  which  the  Court  could  entertain, 
in  merely  acting  under  the  general  direc- 
tions of  the  act  to  wind  up  and  adjunt 
the  rights  of  contnbutories  amongst  them- 
selves. I  do  not  think,  for  example,  taking 
the  first  of  them  as  a  specimen,  that,  for 
the  mere  purpose  of  adjusting  the  rights 
of  the  contributories  amongst  themselves, 
and  the  winding  up  of  the  company,  it  coidd 
be  said,  that  the  Court  should  take  into  con- 
sideration the  omission  of  the  directors  to 
*^  take  steps  to  wind  up  the  company,  when 
they  knew  that  the  losses  had  occasioned 
the  entire  exhaustion  of  the  surplus  fund, 
and  one-fourth  of  the  capital."  It  would  be 
very  difficult  to  say  that  that  would  come 
within  the  scope  of  the  general  directions. 
There  are  others  of  the  charges  which 
perhaps  would.  For  instance,  the  having 
invested  the  monies  of  the  company  upon 
securities  which  they  were  not  justified  in 
taking  by  the  terms  of  their  de^  of  settle- 
ment, which  I  conceive  to  be  the  meaning 
of  the  fourth  and  fifth  charges,  though  not 
exactly  so  specified  Those,  I  think,  might 
come  within  the  scope  of  the  general  wind- 
ing-up, and  the  adjustment  of  the  rights  of 
the  parties. 

These  charges,  then,  being  made,  the 
matter  came  before  me  in  chambers,  for  the 
consideration  of  the  question  of  the  efiTect 
particularly  of  the  165th  section,  and  what 
ought  to  be  done.  It  appears  that  on  that 
occasion,  when  I  do  not  recollect  that  there 
was  any  serious  argument  upon  the  act,  I 
directed  that  a  statement  should  be  brought 
in,  specifying  the  particular  charges,  which 
had  not  then  been  particularized.  It  is  clear 
that  there  was  not  any  determination  then, 
nor  can  any  be  implied,  that  it  was  a  matter 
which  might  be  dealt  with  under  the  1 65th 
section.  But  it  appears  to  me  to  have  been 
quite  right  that  there  should  be  a  specifica- 
tion of  charges,  before  considering  thie  ques- 
tion, whether  it  did  come  under  that  or 
any  other  section  of  the  act.  Accordingly, 
the  charges  which  I  have  mentioned  were 
brought  in,  with  references  to  statements 
containing  more  details,  and  the  particulars 
of  the  circumstances  under  which  the  chai^ges 
were  sought  to  be  sup})orted.  In  that  state 
of  things,  the  official  liquidator  would,  of 
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course,  be  going  into  evidence  to  support 
those  charges,  and  so  the  respondents,  prima 
fadcy  would  have  to  go  into  evidence.  But 
the  present  respondents  to  these  charges, 
that  is,  the  executors  of  Mr.  Feltom,  took 
this  course,  and  certainly  it  is  not  exactly 
a  usual  course  ;    instead  of  bringing  the 
charges  on  to  be  heard,  or  waiting  till  they 
should  be  brought  on  against  themselves, 
and  then  disputing  their  liability  under  the 
section,  they  take  out  a  summons  asking 
that  it  may  be  directed  that  there  should 
be  a  stay  of  the  proceedings  of  the  official 
liquidator  against  themselves.  As  has  been 
very  justly  pointed  out,  that  seems  a  some- 
what anomalotts  course,  because  it  is  very 
iniich  as  if  a  bill  were  filed  by  A.  against 
B,  to  make  B.  liable  to  A,  and  then  B. 
filed  another  bill  against  A,  seeking  a  de- 
cree to  stay  the  proceedings  in  the  former 
suit ;  and  such  a  course  could  not  be  pur- 
sued. But  perhaps  the  best  analogy  would 
be,  that  it  is  very  much  like  a  petition  being 
presented  in  a  suit  by  one  person  against 
another,  and  then  a  counter-petition  for  a 
stay  of  proceedings  under  the  former  peti- 
tion.   However,  I  cannot  say  that  the  ana- 
logies are  at  all  close,  and  considenng  that, 
imless  the  executors  of  Mr.  Feltom  took 
such  a  course  as  this,  it  would  be  very  diffi- 
cult to  escape  the  necessity  of  both  sides 
going  into  evidence,  before  this  question 
could  be  brought  to  the  attention  of  the 
Judge  in  a  regular  way,  I  think  that  it  was 
not  only  a  legitimate  course  to  take,  but  an 
extremely  beneficial  one,  not  only  for  the 
parties  who  have  taken  it,  but  also  for  the 
official  liquidator,  because,  if  the  present 
applicants  are  successful,  in  other  words,  if 
they  ought  not  to  be  made  the  subject  of 
these  chaiges,  the  sooner  that  is  determined 
the  better.    So  much  for  the  form  in  which 
the  question  is  raised  in  chambers,  and  now 
adjourned  into  Court 

Then,  with  regard  to  the  merits  of  the 
question.  We  a&  know  the  extreme  diffi- 
culty of  putting  such  a  construction  on  this 
act  as  will  make  the  whole  statute  uniform 
and  consistent,  so  as  appropriately  to  shew 
the  intention  of  the  legislature.  I  think  I 
™Ay  say  it  is  impossible  to  do  so  with  any 
other  result  than  this,  that  whatever  con- 
clusion is  arrive^  at  with  regard  to  any  one 
*fction,  will  be  necessarily  open  to  objec- 
ticnu  in  respect  of  the  others.  All  that  the 


Court  can  do  is  to  endeavour  to  form  a  rea- 
sonable conjecture  as  to  what  the  particu- 
lar sections  were  intended  to  carry  out 

Now,  taking  first  of  all  the  101st  sec- 
tion, I  find  that  it  comes,  with  various 
other  sections,  under  the  general  heading, 
"Ordinary  powers  of  the  Court;"  so  that 
all  that  is  prescribed  in  the  101st  section, 
and  in  the  various  other  sections  coming 
under  that  same  heading,  is  considered  by 
the  legislature  to  be  part  of  the  ordinary 
powers  of  the  Court,  that  which  the  Court 
is  to  do,  not  by  virtue  of  any  peculiar 
jurisdiction  given  to  it  by  special  clauses, 
but  under  the  general  proceedings  of  the 
Court  in  the  winding  up. — ^[His  Honour 
here  read  the  101st  section.] — It  will  be 
observed,  first,  that  the  power  is  discre- 
tionary; secondly,  that  it  is  not  to  "com- 
pel" him  to  pay,  but  to  "  make  an  order" 
for  payment,  "  in  manner  in  the  order  men- 
tioned," not  of  monies  which  he  may  be 
liable  for,  but  of  "  monies  due  from  him, 
or  from  the  estato  of  the  person  whom  he 
represents,"  that  is,  due,  either  from  the 
contributory,  if  the  shareholder  being  alive 
is  put  on  the  list  of  contributories,  or,  if  he 
is  dead,  then  from  the  estate  of  the  person 
whose  executor,  as  such,  is  put  on  the  Hst 
of  contributories.  And  it  is  to  be  "  exclu- 
sive of  any  monies  which  he,  or  the  estate 
of  the  person  whom  he  represents,  may  be 
liable  to  contribute  by  virtue  of  any  call 
made  or  to  be  made  by  the  Court,  in  pur- 
suance of  this  part  of  the  act"  This  pro- 
position is  clear,  that  that  section  applies 
exclusively  to  contributories,  including  of 
course  among  contributories  persons  who 
are  on  the  Ust  of  contributories  in  their 
character  of  executors  of  deceased  share- 
holders, or  deceased  persons  who  would 
have  been  liable ;  and  it  is  limited  to  that 
class  of  persons.  But  with  respect  to  the 
nature  of  the  claim  to  which  the  section 
relates,  it  appears  to  me  to  relate  only  to 
those  cases  in  which  monies  are,  properly 
speaking,  due  from  the  contributory  to  the 
company,  and  not  to  embrace  all  the  cases 
in  which  a  contributory  may  be  made 
liable  to  pay  monies,  by  way  of  damages 
or  compensation,  or  to  make  good  losses 
sustained  by  misconduct.  It  seems  to  me 
not  to  embrace  such  cases,  but  only  those 
where,  in  the  proper  sense  of  the  term, 
"  monies  "  may  be  said  to  be  "  due  "  from 
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the  contributory,  or  from  the  estate  which 
the  contributory  represents  as  executor. 
Now  it  is  difficult  enough  very  often  to 
say  what  is  the  precise  distinction  between 
monies  which  are,  properly  speaking,  "due," 
and  monies  which  may  be  recovered  from 
a  person,  and  made  to  be  due  from  him  by 
a  decree  or  decision  of  the  Court  But  I 
take  it,  that  if,  according  to  one  of  the 
suggestions  made,  and  a  very  obvious  one, 
the  contributory  had  given  his  promissory 
note  to  the  company,  thereby  becoming 
indebted  to  the  company,  the  amount  of 
that  promissory  note  would  be  money  "due 
from  him"  to  the  company.  So  I  take  it, 
if  the  contributory  were  a  director,  and  had 
received  monies  of  the  company,  and  had 
not  paid  them  into  the  funds  of  the 
company,  or  not  appropriated  them  as  he 
ought  to  have  done,  those  would  be  monies 
"due  from  him"  to  the  company;  there 
would  be  a  specific  sum  of  money  belonging 
to  the  company  which  he  had  received,  and 
which  was  due  from  him  to  the  company. 
It  is  impossible  to  specify  all  the  cases, 
and  as  to  some  it  might  be  very  difficult 
to  say  whether  they  came  strictly  within 
the  description  of  "monies  due  from  the 
contributory  to  the  company."  But,  on  the 
other  hand,  it  clearly  would  not  embrace 
such  a  case  as  the  first  charge  here  made 
by  the  official  liquidator,  namely,  monies 
which  he  ought  to  be  made  liable  for^ 
because  he  did  not,  when  he  knew  that  the 
losses  of  the  company  had  exhausted  all 
their  surplus  fund  and  one-fourth  of  the 
capital,  take  steps  to  wind  up  the  company. 
It  is  quite  clear  that,  though  he  may  be 
liable  to  make  good  monies  on  that  account, 
you  cannot  say  with  regard  to  such  monies 
that  there  were  any  monies  "  due  from  him 
to  the  company."  If  once  a  Court  of  jus- 
tice, or  a  Judge  in  chambers,  has  determined 
that  he  is  to  pay  such  and  such  sums  of 
money,  then  indeed,  but  then  for  the  first 
time,  the  monies  become  "due."  I  have 
pointed  out,  that  in  this  section  the  autho- 
rity given  is  not  in  terms  to  "compel" 
payment,  but  to  "  make  an  order"  on  the 
contributory  for  the  payment  of  monies 
due  frt>m  him,  or  from  the  estate  which 
he,  as  executor,  represents. 

Then,  proceeding  to  the  165th  section, 
I  may  first  observe,  that  that  section,  with 
several  others,   comes    under  a  different 


heading,  namely,  that  of  "Supplemental 
Provisions,"  that  is,  provisions  giving  some 
powers  to  the  Court,  which,  under  the 
ordinary  powers  given  to  it  by  the  act, 
the  Court  could  not  exercise.  Now,  if  the 
legislature  meant  to  apply  this  165th  sec- 
tion to  persons  who  were  contributories,  as 
well  as  to  persons  who  were  not  contri- 
butories, one  would  expect  that  so  far  as 
related  to  persons  who  were  contributorien, 
it  would  not  embrace  any  of  those  cases 
which  would  come  under  the  101st  section. 
That  would  be  the  natural  principle  to 
adopt  in  framing  an  act  of  parliament. 
But  we  find  that  this*  165th  section,  in  the 
first  place,  according  to  the  language  of  it, 
will  not  only  enable  the  official  liquidator 
to  attach  persons  who  are  not  on  the  list 
of  contributories,  which  seems  to  have  been 
its  primary  object,  but  will  enable  him  to 
attach  persons  who  4ure  on  the  list  of  con- 
tributories. It  is  addressed  to  the  misfea- 
sances of  "  any  past  or  present  director, 
manager,  official  or  other  liquidator,  or  any 
officer"  of  a  company,  but  it  does  not  say 
"any  past  or  present  director,  not  being 
a  shareholder."  It  may  be  difficult  to  see 
how  a  present  director  could  be  otherwise 
than  a  shareholder,  because  we  know  that 
it  is  required  of  persons,  as  a  qualification 
for  the  office  of  director,  that  they  should 
be  holders  of  a  certain  amount  of  shares ; 
but  it  is  clear  that  the  language  as  much 
embraces  persons  who  are  on  the  list  of 
contributories  as  it  embraces  those  who 
are  not 

Then,  in  respect  of  what  matters  will 
this  section  mean  that  such  persons  may 
be  called  to  account  ?  If  "  in  the  course  of 
the  winding-up  it  appears  that  any  past  or 
present  director,"  or  other  person  there 
mentioned,  "  has  misapplied  or  retained  in 
his  own  hands  any  monies  of  the  company," 
— ^that  is  to  say,  has  received  monies  belong- 
ing to  the  company,  and  instead  of  paying 
them  over  to,  or  appropriating  them  for  the 
benefit  of  the  company,  has  retained  them 
in  his  own  pocket, — clearly,  that  is  a  case 
in  which  he  is  a  debtor  to  the  company  for 
those  monies,  and  therefore  that,  so  far 
as  relates  to  the  act  complained  of,  would 
come  under  the  101st  section,  provided  he 
were  a  contributory.  Perhaps  it  may  be 
also  said,  for  the  purpose  of  illustration, 
that  if  he  had  received  monies  of  the  cum^ 
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pany,  and  appropriated  them  to  a  purpose 
not  authorized  by  the  terms  of  theiv  deed, 
which  would  be  misapplication  of  monies, 
that  he  would  be  indebted  for  these  monies. 
But  it  is  unnecessary  that  I  should  men- 
tion any  other  instance  than  that  one  of 
retaining  in  his  own  hands  monies  belonging 
to  the  company.  Well,  then  it  proceeds  to 
specify  the  acts  whigh  may  be  charged 
against  the  persons  under  this  section* 
Having  mentioned  the  case  of  its  appearing 
that  the  party  has  misapplied,  or  retained, 
or  become  li^^le,  or  accountable  for,  monies 
of  the  company,  it  goes  on  to  embrace  a 
much  wider  class  of  acts  of  misconduct, 
''or  been  guilty  of  any  misfeasance,  or 
breach  of  trusty  in  relation  to  the  company." 
That  would  include  every  one  of  these 
charges  which  are  sought  to  be  made  effeo- 
tire  against  Mr.  Feltom's  executors. 

Then,  in  any  of  these  cases  what  may 
the  Court  do)  It  will  be  recollected  that, 
under  the  101st  section,  the  Court  might 
make  an  order  on  the  contributory  directing 
payment  of  the  monies.  Here  it  is :  ''  The 
Court  may,  on  the  application  of  any  liqui- 
dator, or  of  any  creditor  or  contributory 
of  the  company,  notwithstaqding  that  the 
offence  is  one  for  which  the  oiSTender  is 
criminally  responsible,  examine  into  the 
conduct  of  such  director,  manager,  or  other 
officer,  and"  (not^  make  an  order  upon  him 
for  the  payment  of  the  monies,  but)  "  com- 
pel him  to  repay  any  monies,  <fec.  as  the 
Court  thinks  just."  Now,  as  I  have  said, 
this  embraces  the  case  of  persons  who  are 
or  may  be,  and  it  embraces  the  cases  of 
persons  who  are  not  or  may  not  be  con- 
tributories.  The  question  now  is,  does  it 
s^ply  to  the  case  in  which  the  shareholder, 
or  the  person  who  has  been  guilty  of  any 
of  these  acts,  is  dead,  and  does  it  enable 
the  liquidator  to  make  the  section  avail- 
able against  the  legal  personal  represen- 
tatives, the  executors  of  that  deceased 
person  ?  Now,  it  has  been  justly  said,  that, 
with  r^ard  to  executors  who  are  on  the 
list  of  contributories,  as  representing  the 
estate  of  the  deceased  shareholder,  who 
would  have  been  a  contributory  if  he  had 
beoi  alive,  the  Court  does  not,  and  cannot, 
"compel"  them  to  pay,  and  that  the  lan- 
guage used  with  regiurd  to  them  is  different, 
and  tiiat  expressly  and  intentionally.  It 
is  not  that  they  shall  be  <*  compelled"  to 
Hbw  Stun,  35.— Chaic. 


pay,  but  that  ''an  order  shaU  be  made" 
upon  them  for  payment. 

And  then  there  comes  the  105th  section, 
which  provides  that,  where  the  contributory 
upon  whom  the  order  for  payment  is  made, 
is  on  the  list  in  the  character  of  executor, 
and  makes  default  in  payment  of  any  sum 
ordered  to  be  paid  by  him,  then  what? — 
not  that  the  Court  in  the  winding-up,  or 
the  Judge  in  chambers,  can  proceed  in  any 
way  to  enforce  payment  of  what  ia  ordered 
to  be  paid,  but  that  then  "proceedings 
may  be  taken  "  for  the  purpose  of  getting 
the  estate  of  the  person  whose  estate  is 
liable  to  pay,  wound  up  and  administered, 
no  doubt  by  a  suit,  and  so  working  out  the 
.payment.  It  is  true  the  same  language 
is  used  in  the  101st  section,  with  regard 
to  the  shareholder  who  is  still  living,  and 
is  on  the  list  of  contributories.  There  the 
language  certainly  is  not  ''  compel  him  to 
pay,"  but  only,  in  the  same  manner,  ''  an 
order  may  be  made  upon  him "  for  pay- 
ment. But,  that  order  having  been  made, 
if  there  are  other  matters  in  respect  of 
which  he  is  liable,  say  for  calls,  so  tiiat  the 
claim  upon  him  is  made  in  the  shape  of  a 
debtor  and  creditdt  account  by  the  official 
liquidator,  then  you  would  add  that  which 
he  is  ordered  to  pay  to  that  account,  and  if 
he  does  not  pay,  the  usual  process  would 
be  taken  for  tiie  purpose  of  compelling 
payment,  and  so  in  that  way  he  would  be 
"  compelled "  to  pay.  And  why  was  this 
different  language  used  in  the  1 65th  section  i 
1  think  there  was  an  obvious  reason  :  that 
you  cannot  "  compel "  executors  to  pay,  but 
you  can  ''  compel "  the  persons  themselves 
to  pay ;  for  if  once  the  order  is  made  that 
the  person  shall  pay,  and  if  the  act  gives 
authority  to  compel  payment,  the  compul- 
sion would  be  upon  taking  those  ordinary 
processes  which  are  provided  for  compel- 
ling payment  of  money  in  a  winding  up. 

For  this  reason,  I  confess  it  appears  to 
me  that  it  would  be  difficult  to  suppose 
that,  in  this  section,  it  was  intended  to 
enable  the  Court  to  deal  with  persons  who 
were  on  the  list  merely  in  the  character  of 
executors  of  some  other  person.  It  is  clear 
that  they  cannot  be  compelled  to  pay.  The 
only  process  would  be,  that  steps  should  be 
taken  to  wind  up  the  estate  which  they 
represent  as  executors,  and  so  get  payment 
if  there  be  assets  enough  to  make  it  That 
2D 
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is  the  only  way  in  which  it  can  be  done. 
It  is  true,  and  I  feel  the  force  of  the  ob- 
servation, that  this  would  give  what  may 
be  called  a  narrow  construction  to  this 
section.  Undoubtedly  it  would,  and  I 
agree  that,  in  a  case  where  the  person 
who  is  sought  to  be  made  liable  is  a  share- 
holder, and,  that  person  being  dead,  his 
executors  are  on  the  list  of  contributories, 
there  is  no  more  reason  why  you  should 
not  work  it  out  against  the  executors  under 
the  165th  section,  than  in  the  case  which 
comes  within  the  101st  section.  But  the 
question  is,  whether  in  any  case  you  can 
apply  a  section  to  the  executors,  where  the 
direction  is  that  you  shall  compel  the  pay- 
ment by  the  person.  I  think  you  cannot, 
and  for  that  reason  I  cannot  come  to  the 
conclusion  that  the  section  is  applicable  to 
the  case  of  the  executors  of  Mr.  Feltom. 

There  ib  this  observation  to  be  made, 
and  I  confess  it  strikes  me  very  forcibly. 
If  the  charges  in  question  which  are  made 
against  Mr.  Feltom  are  made,  not  only 
against  him,  but  against  a  number  of  other 
persons  who  did,  or  omitted  to  do,  all  that 
Mr.  Feltom  did  or  omitted  to  do,  and  you 
cannot  proceed  against*  the  executors  of 
Mr.  Feltom  under  this  section,  how  can 
you  proceed  against  any  of  the  others) 
Because,  for  the  purpose  of  winding-up, 
as  the  Vice  Chancellor  Parker  held  in 
the  case  of  The  London  and  Birmingham 
Extension  Railway  Company^  it  is  not 
enough,  under  the  genenJ  proceedings  in 
winding-up,  to  say  that  you  find  that  A, 
B.  and  C.  have  been  guilty  of  misfeasance, 
and  so  make  them  solely  liable ;  but  if 
there  be  others  of  the  abareholders  who 
have  been  equally  participators  with  them 
you  must  make  them  all  liable,  or  else  you 
do  not  discharge  your  function,  which  is 
to  administer  the  equities  of  all  the  con- 
tributories inter  se,  and  to  adjust  their 
rights  amongst  themselves.  You  do  not 
do  that  if  you  leave  out  any  one,  for  if  you 
embrace  five  out  of  six,  and  leave  out  the 
sixth,  those  five  whom  you  make  liable 
have  a  right  to  say,  ^^  you  are  not  adminis- 
tering the  rights  among  the  shareholders, 
because  you  leave  out  a  person  who  ought 
to  help  us  to  contribute."  It  is  true,  it 
appears  to  me,  that  that  consequence 
follows,  but  it  does  not  foUow  that  there  is 
then  no  remedy,  although  it  is  true,  if  that 


be  the  result,  that  there  is  no  remedy  ex- 
cept by  suit  But  still,  if  the  legislature 
has,  in  order  to  avoid  a  suit  where  it  can 
be  done,  given  authority  to  proceed  under 
the  Winding-up  Act  in  certain  specified 
cases,  and  ti^ere  be  other  cases  which  do 
not  come  within  that  authority,  that  is  no 
reason  why  the  Court  would  be  at  aU 
justified  in  stretchijig  the  power  given  by 
this  165th  section,  in  order  to  embrace 
these  cases. 

I  have  not  mentioned  the  109th  section, 
but  have  only  to  say  that  it  is  a  general 
section,  one  of  those  which  come  under  the 
head  of  "  ordinary  powers  of  the  Court," 
directing  it  to  adjust  the  rights  of  the 
parties  inter  se.  But  it  is  certain  that 
many  of  these  charges  could  not  possibly 
come  under  that 

Upon  the  whole,  it  appears  to  me  that 
the  best  conclusion  that  I  can  arrive  at  is 
to  say  that  the  proceedings  ought  to  be 
stayed  against  Mr.  Feltom's  executors.  The 
costs  must  come  out  of  the  estate. 


DAYENPOBT  V.  BYLAND8. 


Wood,  V.C.  ) 
Dec.  5,  20.  f 

Patent  —  Jurisdiction  —  Injunction  — 
Damages-^^l  dc  22  Vict,  c  27.  (Sir  H, 
Cairns' s  Act)— Costs  (15  <fc  16  Vict.  c.  83. 
s.  43). 

The  plaintiff*s  bill  prayed  for  an  injunc- 
tion against  the  infringement  of  his  patent 
by  the  defetidani,  for  an  a^ccount  of  profits 
and  for  damages.  After  the  filing  of  the 
billy  but  before  the  hearing  of  the  causCj  the 
patent  expired  The  infringement  being 
proved,  the  Court  held  that  its  jurisdiction 
related  back  to  the  time  of  the  filing  of  the 
bill,  and  awarded  damages  under  the  art 
21  ^  22  Vict.  c.  27. 

Distinction  taken  in  the  proper  form  of 
inquiry  as  to  damages  in  respect  of  ih^ 
infHngement  of  a  trade-mark,  and  the 
infringement  of  a  patent. 

A  patentee  is  entitled,  to  ^^  full  cost^  "  at 
the  discretion  of  the  Judge,  under  the  act 
15  <fc  16  Vict.  c.  83.  *-  43,  «»  any  suit  to 
protect  his  rights  under  the  patent,  although 
the  validity  of  his  patent  is  not  disputed^  and 
has,  in  fact,  been  established  in  prior  auiis. 

The  plaintiff  in  this  suit  was  the  as- 
signee of  a  patent  for  improvements  in  the 
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Dumufiictiire  of  chenille.  The  bill  sought 
to  restrain  the  defendant  Rylands,  an 
ezteoaive  warehouseman  at  Manchester, 
from  selling,  without  the  plaintiff's  licence, 
say  chenille  manufactured  by  the  patented 
process,  and  prayed  for  an  account  of  pro- 
fits, and  an  assessment  of  damages.  The 
validity  of  the  patent  was  not  diluted. 
The  evidence  clearly  established  the  plain- 
tiff s  case  as  to  the  sale  by  the  defendant 
of  goods  manufEustured  in  violation  of  the 
patent. 

The  defendant  endeavoured  to  set  up 
an  agreement  in  the  nature  of  accord  and 
satisfaction  before  the  suit,  but  the  Court 
held  that  such  a  defence  was  not  sup- 
ported by  the  evidence. 

The  only  peculiarity  in  the  case  arose 
from  the  fact  that,  after  the  filing  of  the 
bill,  but  before  the  hearing  of  the  cause, 
the  plaintiff's  patent  had  expired,  and 
therefore  nothing  remained  for  an  injunc- 
tion to  operate  upon. 

The  bill  was  filed  on  the  8th  of  Novem- 
ber, 1864.  The  patent  expired  on  the  13th 
of  November,  1865. 

The  cause  was  now  brought  on  by  way 
of  motion  for  decree. 

Mr.  Willeock  and  Mr,  Hardy,  for  the 
plaintiff,  asked  the  Court  to  assess  dam- 
ages under  the  act,  21  <fe  22  Vict.  c.  27. 

8.2. 

Mr,  EoU  and  Mr.  Little^  for  the  defen- 
dant, contended,  that  the  patent  having 
nm  out  the  Court  had  no  jurisdiction. 
The  Court  cannot  interfere  now,  where  it 
would  not  have  interfered  before  the  act 
Under  the  old  practice  there  could  have 
been  no  account  of  profits,  in  the  absence 
of  a  right  to  injunction — 

Baily  V.  Taylor,   1  Buss.  &  Myl  73 ; 
8.  c  3  Law  J.  Rep.  Chanc.  66. 

ParroU  v.  Palmer,  3  Myl.  &  K.  632. 
Mr,  Willeock,  in  reply. — The  act  autho- 
rizes the  Court  to  substitute  damages  if  it 
"  has  jurisdiction  to  entertain  the  applica- 
tion."  In 

Soamu  V.  Edye,  Johns.  669, 
damages  were  awarded  in  lieu  of  specific 
performance.    The  jurisdiction  must  relate 
back  to  the  filing  of  the  bill 

Wood,  V.C,  after  dealing  with  the  ques- 
tion of  accord  and  satisfaction,  went  on  to 


consider  how  far  the  Court  was  authorized, 
under  the  act  of  1858,  to  assess  damages 
in  respect  of  the  infringement  of  the  patent, 
and  continued — I  confess  it  has  taken  me 
some  time  and  trouble  to  look  into  this 
question.  The  latest  authority  upon  the 
point  is  one  of  my  own — Price^s  Patent 
Candle  Company  ▼.  Bauwen^s  Patent  Candle 
Company  (1),  to  which  I  only  refer  because 
I  there  had  regard  to  the  various  authori- 
ties, and  cited  them  in  my  judgment  In 
that  case  I  was  obliged  to  hold  that  this 
Court  could  give  no  relief.  I  observe  that 
it  was  decided  in  July,  1858,  the  identical 
year  in  which  the  act  was  passed,  but  no 
reference  was  made  to  it  either  in  the 
argument,  or  in  my  judgment  Conse- 
quently, I  have  now  to  consider  the  ques- 
tion with  reference  to  the  operation  of  that 
act,  and  here  I  am  very  much  assisted  by  a 
decision  of  the  Master  of  the  Rolls  in  the 
case  of  Cation  v.  Wyld  (2). — [His  Honour 
referred  to  the  circumstances  of  that  case, 
in  which  the  bill  prayed  for  an  injunc- 
tion to  restrain  the  pulUng  down  of  a  wall, 
but  pending  the  litigation  the  parties,  by 
agreement  with  each  other,  had  built  the 
wall  up,  so  that  ift  the  hearing  there  was 
nothing  for  the  injunction  to  operate  upon; 
and  the  question  was,  whether  the  Court 
could  do  anything  more  than  determine 
upon  the  costs,  ^e  Master  of  the  Rolls 
awarded  damages,  although  they  were  not 
specifically  asked  for  in  tihe  prayer  of  the 
bill.] — Now,  undoubtedly,  when  the  present 
bill  was  filed  the  Court  luid  fiiU  jurisdiction 
to  grant  an  injunction,  which  would  have 
been  awarded  if  the  case  could  then  have 
been  brought  to  a  hearing.  It  so  happens 
partly,  no  doubt,  from  the  plaintiff  not 
choosing  to  press  the  case  on  quite  so  much 
as  he  ndght  have  done  by  an  application 
to  have  it  advanced,  that  now  the  patent 
has  run  out  and  there  is  nothing  for  the 
Court  to  restrain.  But  this  is  a  beneficial 
act,  and  it  is  obvious  upon  the  face  of  it 
that  the  intention  of  the  legislature  was  to 
enable  a  Court  of  equity  to  give  full  and 
complete  relief,  without  harassing  a  suitor 
by  compelling  him  to  go  from  one  Court 
to  another,  and  perhaps,  after  obtaining 
partial  relief  here,  to  have  recourse  to  a 
Court  of  law  for  some  further  remedy. 

(1)  4  Kay  k  J.  727. 

(2)  32  Beav.  266. 
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Therefore,  the  act  says,  that  where  the 
Court  has  jurisdiction  to  entertain  an 
application  for  an  injunction,  it  shall  have 
power  to  award  damages  in  addition  to  or 
in  substitution  for  such  ii^unction.  At  first 
sight,  I  admit  that  I  was  strongly  impressed 
with  the  notion  that  the  Court  must  have 
jurisdiction  at  the  hearing,  and  not  merely 
at  the  time  of  the  filing  of  the  bill  But  I 
think  that  that  would  be  a  narrow  construc- 
tion of  the  act,  because  what  would  be  the 
result  ?  I  should  be  obliged  to  dismiss  the 
bill  without  costs.  I  should  subject  each 
party  to  bear  his  own  costs  of  this  litiga- 
tion, and  then  it  would  be  open  to  the 
parties  to  commence  an  action  at  law,  and 
theveiy  mischief  which  the  legislature  wished 
to  avoid  would  be  incurred,  and  that,  not  in 
consequence  of  anything  that  had  taken 
place  at  the  time  of  the  filing  of  the  bill, 
when  the  Court  had  plenary  jurisdiction 
on  the  subject,  but  by  reason  of  something 
which  has  happened  in  the  course  of  the 
litigation.  I  think  that  the  sound  view  of 
the  whole  case  is,  that  I  ought  to  consider 
myself  as  having  had  jurisdiction  at  the 
time  the  bill  was  filed,  so  as  to  attach  for 
the  j)urpose  of  ultimately  giving  relief  pur- 
suant to  the  act;  and  that  I  ought,  there- 
'  fore,  now  to  grant  the  plaintiff  a  decree 
giving  him  the  costs  of  the  suit  up  to  the 
hearing,  and  an  inquiry  what  damages  he 
has  sustained, — I  do  not  say  "if  any," 
because  I  think  the  case  materiaUy  differs 
from  that  of  a  trade-mark. 

In  the  case  of  a  trade-mark  there  is  this 
obvious  difference,  that  the  article  is  open 
to  the  whole  world.  Anybody  may  manu- 
facture it,  and  the  only  right  the  plaintiff 
has  is  to  prevent  the  sale  of  any  goods 
under  his  mark,  because  he  unay  be  very 
seriously  damaged;  but  it  does  not  follow 
that  every  article  manufactured  under  that 
mark  is  any  damage  to  him.  Whereas,  as 
regards  a  patented  article,  everything  sold 
without  the  licence  of  the  patentee  is  sold 
in  breach  of  his  rights,  and  must  be  to  his 
damage. 

[His  Honour  concluded  his  judgment  by 
referring  to  some  particular  instances,  in 
which  the  evidence  proved  that  the  plaintiff 
had  suffered  damage.] 

Upon  the  question  of  costs  : 

Mr.  WUlcock  asked  for  ''full  costs,''  a& 


between  solicitor  and  client^  under  the  act 
15  k  16  Vict  c.  8a.  sec.  43. 

Mr,  LUtUy  contra. — ^This  is  not  a  suit  to 
establish  the  patentee's  title,  but  simply  to 
obtain  damages  in  respect  of  the  inMnge- 
ment  The  statutory  power  of  awarding 
extra  costs  is  entirely  foreign  to  the  matters 
dealt  with  in  this  suit. 

Mr,  Wtllcock,  in  reply. — ^The  vaUdity 
of  the  plaintiff's  patent  has  been  esta- 
blished in  previous  suits,  and  it  is  quite 
immaterial  whether  the  defendant  now 
disputes  its  validity  or  not  The  act  allows 
full  costs  upon  the  principle  that  the  validity 
of  a  patent,  having  once  been  established, 
is  a  warning  to  persons  not  to  infiinge, 
whereas  before  they  may  have  had  some 
excuse  for  infringing. 

Wood,  V.C— I  think  I  ought  to  give 
costs  as  between  solicitor  and  client,  for  this 
simple  reason :  the  statute  says  that  after 
a  certificate  of  the  validity  of  the  patent 
has  once  been  given,  in  any  subsequent 
action  the  plaintiff  may,  if  the  Judge  shall 
think  fit,  obtain  his  fiVi  costs  as  between 
solicitor  and  client.  Of  course,  there  may 
be  circumstances  in  which  the  Judge  might 
think  it  improper;  as,  for  instance,  he 
might  think  that  the  first  action  had  been 
brought  by  coUusion  or  the  like,  but  the 
object  of  the  enactment  was  to  prevent 
patentees  being  put  to  the  necessity  of  try- 
ing their  right,  when  once  established,  by 
repeated  actions,  and  that  with  reference 
p>  infringements  as  weU  as  the  patent  itself, 
because  it  is  just  as  important  to  a  patentee 
that  he  should  not  be  put  to  the  un- 
necessary expense  of  litigation  by  minnte 
questions  of  infiringement,  as  it  is  with  re- 
gard to  the  patent  itself.  I  cannot  see  any 
distinction,  and  I  am  not  aware  of  any  ex- 
press authority  upon  the  subject,  but  the 
principle  has  been  acted  upon  very  liberally 
at  common  law,  as  being  the  just  right  of 
a  patentee,  who  is  subjected  to  the  vexation 
of  continual  infringements  (3). 


(8)  Minute  of  order — Let  an  inquiry  be  made 
what  damages  the  plaintiff  haa  sustained  by  the 
■ale  by  the  defendant  John  Rylands,  within  nx 
years  from  the  filing  of  the  plaintiff's  bill»  of  any 
articles  manufacturod  before  the  18th  NoTember 
1865,  the  day  of  the  expiration  of  the  patent  in  the 
plaintiff's  biU  mentioned,  pursuant  to  the  ptoceas, 
the  ezduaiye  uM  of  which  was  granted  by  the 
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Nov.U,  15,  16,17.  V 

Dec.  22.  ) 


THE  ATTORNEY  GEN- 
ERAL V.  ST.  John's 

HOSPITAL,  BATH. 

Charity — Alteration  of  Scheme — Renewal 
of  Leases. 

The  Court  has  jurisdiction  to  alter  any 
Khme  settled  by  it  for  the  administration 
of  a  charity y  and  for  the  system  of  leasing 
the  charity  estates^  whenever  lapse  of  time  or 
change  of  circumstances  makes  an  alteration 
desirable  in  the  interest  of  the  charity. 

An  award  in  1716  by  the  Master  of 
the  Rolls,  confirmed  by  a  decree  of  the 
Court  in  1717,  empowered  the  mcuter  of 
the.  hospital  to  grant  new  leaseSy  for  not  more 
than  three  lioes,  at  the  old  rents,  and  on  fines 
whidiwere  tiot  to  exceed  one  yearns  value  for 
a  life,  the  rents  and  fines  not  to  be  iiicreased 
wtiumt  the  leave  of  the  Court  of  Chancery, 
Theneeforwardj  down  to  1864,  it  was  the 
custom  of  the  hospital  to  grant  renewals  to 
the  tenants  on  fines,  and  the  Court  on  four 
several  appUccUions,  under  the  award,  by 
the  hospital  or  tenants,  ordered  renewals  and 
sfUled  the  amount  of  the  fines.  On  an  infor- 
tnation  by  the  Attorney  General,  the  Lords 
Justices  made  a  declaration  against  the 
stfstem  of  renewing  leases  on  fines,  but 
directed  that  r^ard  should  be  had  to  the 
cases  of  lessees  who  had  expended  money  on 
their  leaseholds  onthefadth  of  a  continuance 
of  such  system. 

An  infomuitioii  was  filed  ex  officio  by  the 
Attorney  Genera],  on  the  16th  of  August, 
1^64,  agaiiuit  the  master,  co-brethren  and 
asters  of  the  Hospital  of  St  John  the 
Baptist,  at  Bath,  and  the  trustees  of  the 
ngjbt  of  presentation  to  the  mastership, 
praying  a  declaration  that  it  would  be  for 
the  benefit  of  the  charity  that  the  master, 
co-brethren  and  sisters  should  not  for  the 
ftttnre  let  the  charity  property  on  fines  or 
for  long  terms  of  years,  or  oUierwise  than 
for  the  best  rent  they  could  procure,  and 

l«tten  patent  in  the  bill  mentioned  ;  and  let  it  be 
referred  to  the  Taxing  Master  to  tax  the  plaintiff 
^  cotli  of  thig  Buit^  np  to  and  inclnding  the 
tiMriiig,  IS  between  lolicitor  and  cUent ;  and  let 
the  defendant  J.  Bylanda  pay  to  the  plaintiff  the 
amount  of  hia  aaid  costs  when  taxed. 

Farther  eonsideration  adjonned.  Liberty  to 
apply. 


for  directions  accordingly,  and  for  a  scheme 
for  the  future  administration  of  the  charity 
and  the  application  of  its  revenues.  Answers 
were  put  in,  and  the  cause  was  set  down  for 
hearing  before  Vice  Chancellor  Kindersley; 
but,  before  it  was  heard,  one  of  the  lives 
on  which  many  of  the  leases  of  the  charity 
property  were  held  dropped,  and  the  At- 
torney General  filed  a  supplemental  infoi^ 
mation  for  an  injunction  against  the  grant 
by  the  master,  co-brethren  and  sisters  of 
any  fresh  leases,  otherwise  than  at  the  best 
rent  they  could  procure,  till  the  further  order 
of  the  Court.  On  the  31st  of  May  the 
Vice  Chancellor  refused  a  motion  by  the 
Attorney  General  for  an  injunction,  but 
the  Lords  Justices,  on  appeid,  granted  an 
injunction  till  the  hearing  of  the  cause.  The 
original  and  supplemental  informations 
were  shortly  afterwards  heard  before  the 
Vice  Chancellor.  But  in  cons^uence  of 
what  Lord  Eldon  said  in  The  Attorney  Gfene- 
rcU  V.  Clements,  his  Honour  expressed  his 
opinion  that  he  had  no  jurisdiction,  and 
refused  to  dismiss  the  injunction  or  to  do 
anything,  and  therefore  the  informations 
were  heard  as  original  causes  before  the 
Lords  Justices.  Two  of  the  leasees,  consi- 
dering that  they  had  a  locus  standi  in  the 
matter,  presented  petitions  for  renewals  of 
their  leases  on  payment  of  a  fin&  These 
petitions  were  heard  at  the  hearing  of  the 
cause. 

The  facta  are  very  fully  stated  in  the  judg- 
ment of  Lord  Justice  Turner.  They  may  be 
summed  up  thus:  The  hospital  is  sup- 
posed to  have  been  founded  in  1174 ;  but 
no  record  or  memorial  of  its  foundation  is 
extant.  In  1711  a  billhad  been  filedin  the 
Court  of  Chancery  by  the  Attorney  Gene- 
ral, at  the  rektion  of  the  master,  co-breth- 
ren and  sisters,  on  behalf  of  themselves 
and  of  the  tenants  of  the  hospital,  against 
Thomas  Clements  and  other  d^endants,  for 
the  purpose  of  setting  aside  a  lease  from 
the  late  master  to  Clements,  who  was  his 
son,  and  of  settling  a  scheme  for  the  future 
administration  of  ^e  charity  and  its  estates. 
The  cause  came  on  for  hearing  before  Sir 
John  Trevor,  Master  d  the  Rolls.  But  the 
whole  question  was,  on  the  submission  of 
the  parties,  referred,  according  to  a  practice 
not  unusual,  it  seems,  in  the  times  of 
Lord  EUesmere  and  Lord  Bacon,  to 
Sir  John  Trevor^s  award.    On  the  13th 
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of  February,  1716,  he  made  his  award, 
from  which,  according  to  the  Charity 
Commissioners'  Report  in  1830,  the  proper 
settlement  of  the  charity  is  derived.  By 
it  new  leases  not  exceeding  three  lives 
were  ordered  to  be  made  to  the  then 
tenants,  on  the  fines  which  they  had  them- 
selves proposed,  and  it  was  provided,  in  the 
13th  section  of  the  award,  that  the  master, 
with  the  consent  of  the  brethren  and  sisters, 
might,  from  time  to  time,  on  the  surrender 
of  a  lease  or  the  dro})piug  of  a  life,  grant 
new  leases,  not  exceeding  three  lives  at 
the  most,  reserving  the  same  rents  as  were 
thereby  reserved,  and  that  the  fines  to  be 
taken  on  renewing  a  lease  should  not 
exceed  one  year's  vaJue  for  a  life  ;  and  the 
rents  and  fines  were  not  to  be  increased 
without  the  leave  of  the  Court  of  Chancery. 
The  award  was  confirmed  by  a  decree  of 
the  Court  of  Chancery,  in  1717. 

Under  that  award  and  decree  the  master 
and  co-brethren  and  sisters  continued  up 
to  the  present  time  to  lease  the  charity 
estates  by  way  of  renewal  on  fines,  usually 
fixing  the  fine  at  the  amount  of  one  year's 
rack-rent  on  renewals  of  the  leases  of  houses 
and  one  and  a  half  year's  rack-rent  for 
lands. 

Five  applications  were  instanced  in  the 
argument  as  having  been  made  to  the  Court 
by  the  hospital,  or  the  tenants,  or  under- 
tenants, under  the  13th  section  of  the 
award,  four  times  successfully,  viz.,  in 
1738  and  twice  in  1753,  before  Lord 
Hardwicke,  and  again  in  1823,  before 
Lord  £ldon — The  Attorney  Gentrcd  v. 
Clements  (1);  and  once  unsuccessfully  by 
the  devisees  of  Jones,  a  tenant,  viz.,  in 
1776,  before  Lord  Apsley — SomervUle  v. 
Chapman  (2),  a  suit  by  Jones's  sub-lessees 
against  his  devisees  and  against  the  hospital, 
was  at  the  time  pending;  but  in  1779, 
Lord  Thurlow  dismissed  the  bill  in  that 
suit. 

The  Attorney  General^  Mr,  Baily  and 
Mr.  T,  H,  Terrell,  for  the  Attorney  General 
— A  scheme  ratified  by  the  Court  would 
not  be  treated  as  a  nullity  so  long  as  it 
remained  unaltered  by  the  Court,  and  just 
so  much  authority,  but  no  more,  might  be 
conceded  to  belong  to  this  award.    Lord 

(1)  Turn.  &  R.  6%. 

(2)  1  Bro.  Ch.  Bep.  61. 


Eldon's  decision  in  The  Attorney  OenenU 
V.  dements  amounted  only  to  this.  Such 
an  award  was  not  less  capable  of  alteration 
than  a  scheme  for  the  administration  of  a 
charity,  and  the  Court  had  always  held 
itself  empowered  to  cancel  the  provisions  of 
old  schemes  and  decrees  in  such  matters — 
The  Attorney    General   v.    Wyggeston 

Hospital,  12  Beav.  113. 
The  Attorney  General  v.  BovUl^  1  PhiL 

762. 
The  Attorney  General  v.  the  Corpora- 

tton  of  RochesteTy  5  De  G^  M.  6l  Q. 

797,  816,  821. 
The  tenants  claimed  to  participate  in  the 
benefit  of  the  charity.  But  regard  to  the 
interests  of  tenants  was  not  charity,  and, 
even  if  an  intention  of  the  founder  in  their 
favour  could  be  made  out,  as  here  at  all 
events  it  could  not  be,  it  would  be  void  by 
the  rule  against  perpetuities.  Such  a  claim 
had  not  been  allowed  even  in  cases  where 
the  grantor  had  contemplated  a  benefit  to 
the  tenants  of  the  charity  estate— 

The  Attorney  General  v.  Catherine  Hall, 

Jac  381. 
Hope  V.  the  Corporation  of  GrlouceHer^ 

7  De  Gex,  M.  &  G.  647;  s.  c.   25 

Law  J.  Rep.  (n.s.)  Chanc.  145. 
The  Attorney  General  v.  Greenhill^   33 

Beav.  193;  8.a  33  Law  J.  Rep.  (n.s.) 

Chanc.  208. 
The  variations  in  the  amount  of  the  fines 
taken  on  difierent  renewals  proved  that 
there  was  no  tenant  right  to  renewal  in 
the  proper  sense  of  the  term.  But  the 
tenants  appeared  to  think  that  they  had 
a  claim  to  perpetual  renewal  on  the 
ground  of  their  expenditure  in  building, 
on  the  faith  of  the  habit  of  renewing 
the  leases.  This  Court,  however,  had 
never,  except  in  Thornton  v.  Bamsden  (3), 
now  under  appeal  before  the  House  of 
Lords,  held  that  expenditure  by  tenants 
on  the  mere  expectation  that  they  would 
be  sufi'ered  by  the  landlord  to  hold  on, 
entitled  them  to  the  protection  of  the 
Court 

In  fact,  the  right  for  which  the 
petitioners  contended,  was  opposed  to 
13  Eliz.  c  10.  s.  3,  by  which  foundations 
such  as  this  hospital  were  made  incapable 
of  binding  themselves  for  more  than  twenty- 

(3)  i  Giff.  519. 
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one  years  or  three  lives ;  and  this  statute 
had,  as  Lord  Coke  said,  always  been  con- 
strued beneficially  so  as  to  prevent  evasions 
against  the  intention  of  the  act — 

Magdalen  College  case^  11  Rep.  76  a. 
What  could  not  be  done  under  that  act 
could  not  be  done,  so  as  to  bind  the  charity 
permanently,  by  the  consent  of  parties, 
though  the  acts  of  the  parties  might  bind 
themselves — 

Watson  V.  Hinsworth  Hospital,  2  Vern. 

596. 
Watson  V.    Henuworth  Hospital,    14 

Ves.  324. 
Clayton  v.  the  Attorney  General,  1  C.  P. 

Cooper,  97. 
The  Attorney  General  v.  Brooke,    18 

Ves.  319,  326. 
The  Attorney  Qenend  had  not  been  before 
the  Court  on  the  former  occasions  when 
the  chanty  property  had  been  dealt  witL 

The  Court  would  look  to  the  interest  of 
the  charity;  and  a  system  such  as  hitherto 
pursued  was  certainly  opposed  to  it.  A 
similar  declaration  to  that  made  by  Lord 
Langdale  in  the  case  of  Wyggeston  Hospital 
would  meet  the  justice  of  the  present  case. 
Mr,  Glasse  and  Mr,  Bird,  for  the  master, 
co-brethren  and  sisters. 

Mr,  Jolliffe,  for  the  trustees  of  the  right 
of  presentation  to  the  mastership. 

Sir  H  Cairns,  Mr.  Oshome,  and  Mr, 
Charles  Hall,  for  tenants  of  the  hospital — 
The  right  of  renewal  had  been  acquired 
by  prescription.  It  was  not  the  right  of 
renewal  which  was  established  by  the  award 
of  Sir  John  Trevor,  but  only  the  price;  and 
the  provision  in  that  award  forbidding  the 
increase  of  the  fines  without  the  consent 
of  this  Court  was  for  the  protection  of  the 
tenants  as  much  as  of  the  charity.  But  to 
put  the  case  of  the  tenants  simply  on  the 
award, —  the  Court  would  at  all  events 
now  feel  itself  bound  by  that  arrangement, 
recognized  as  it  had  been  by  it  on  various 
previous  occasions.  Cases  in  which  appli- 
cations of  sub-lessees  to  the  Court  had 
failed  were  not  in  point,  for  of  course  they 
had  no  right  against  the  original  lessor. 
Authorities  which  shewed  the  incompetence 
of  .parties  and  persons  interested  in  chari- 
ties to  bind  the  charity  in  a  manner  not 
allowed  by  13  Eliz.  c  10.  were  not  in  point 
here.  This  Court  could,  under  proper  cir- 
cumstances, sanction  even  the  alienation 


of  a  charity  estate  on  sufficient  compensa- 
tion being  made  to  the  charity;  and  a 
fortiori  it  could  authorize,  as  it  had  here 
done,  a  scheme  for  perpetual  renewals  like 
that  contained  in  the  award,  which  was  in 
fact  on  the  footing  of  a  compromise. — They 
referred  to 

The  Attorney  General  v.  Smith,  2  Vern. 
746. 
Mr,  Baily,  in  reply. 

LoBD  Justice  Turner  said — This  case, 
which  relates  to  St.  John's  Hospital,  at  Bath, 
a  charitable  institution  in  that  city,  which, 
as  at  present  constituted,  has  for  its  objects 
a  master,  six  brethren  and  six  sisters,  has 
come  before  us  upon  an  original  infonna- 
tion,  and  a  supplemental  iufbrmation  filed 
by  the  Attorney  General  ex  ojfficio,  and  upon 
two  petitions  presented  by  tenants  of  some 
parts  of  the  estate  belonging  to  the  hospital. 
The  original  information,  which  is  filed 
against  the  master,  brethren  and  sisters  of 
the  hospital,  and  the  trustees  of  the  muni- 
cipal charities  of  the  city  of  Bath,  in  whom 
the  presentation  of  the  hospital  appears  to 
have  become  vested,  under  a  title  derived 
from  a  grant  of  it  by  Queen  Elizabeth  to 
the  corporation  of  that  city,  prays  "  that  it 
may  be  declared  that  it  wUl  be  for  the 
benefit  of  the  said  charity  that  the  defen- 
dants, the  master,  co-brethren  and  sisters 
of  the  said  hospital,  should  not  for  the 
future  let  any  of  the  charity  property  on 
fines,  or  for  long  terms  of  years,  or  other- 
wise than  at  the  best  rent  they  can  procure; 
and  that  in  settling  the  scheme  hereinafter 
mentioned  directions  may  accordingly  be 
given  for  that  purpose.  That  it  may  be 
ascertained  of  what  the  charity  property 
consists,  and  upon  what  leases  the  same  is 
let,  and  who  is  or  are  entitled  to  or  inter- 
ested in  such  leases.  That  a  scheme  may 
be  settled  for  the  future  administration 
of  the  said  charity  and  the  application  of 
the  revenues  thereof  That  for  the  purposes 
aforesaid  all  necessary  accounts  may  be 
taken,  inquiries  made,  and  directions  given." 
The  supplemental  information  filed  against 
the  same  parties  is  for  the  purpose  of  ob- 
taining an  injunction  to  restrain  the  master, 
brethren  and  sisters  from  granting  any 
fresh  leases  of  the  charity  property  by  way 
of  renewal,  or  otherwise,  for  lives,  or  upon 
fines,  or  for  long  terms  of  years,  or  other- 
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wiae  than  at  the  best  rent  they  can  procure, 
until  the  further  order  of  the  Conrt.  The 
petitions  are  presented  in  the  canse  by 
tenants  of  parts  of  the  hospital  estates  hold- 
ing underleases  for  three  lives,  one  of  which 
has  dropped,  praying  for  new  leases  for  three 
lives  by  the  addition  of  a  new  life  instead 
of  the  one  which  has  dropped  upon  pay- 
ment of  one  year's  rack-rent  as  a  fine,  or  of 
a  proper  and  reasonable  fine  to  be  settled 
and  adjusted  by  this  Court 

The  early  history  of  this  charity  is 
wholly  lost  The  hospital  appears  to 
have  been  founded  in  1174,  but  there 
is  no  trace  of  its  history  to  be  found 
in  any  document  anterior  to  the  year 
1711.  In  that  year  an  information  was 
filed  by  Her  tjien  Majesty's  Attorney 
General  in  this  Court  against  Thomas  Cle- 
ments, the  son  of  William  Clements,  a  master 
of  the  hospital,  who  had  then  lately  died, 
for  the  purpose  of  impeaching  a  lease  for 
three  lives  of  the  estates  belonging  to  the 
hospital  which  had  been  granted  to  him  by 
the  master,  brethren  and  siBters  of  the  hos- 
pital, very  shortly  before  the  death  of  W. 
Clements,  his  father,  and  through  his  instru- 
mentality, and  which  had  led  to  great  dis- 
putes. I  diall  presently  haveV)ccasion  to  refer 
to  the  frame  of  this  information,  and  to  some 
of  the  statements  contained  in  it;  but  at 
present  it  is  sufiident  to  say  that  upon  the 
hearing  of  the  cause  before  Sir  John  Trevor, 
the  then  Master  of  the  Rolls,  a  decree  was 
made  which,  after  stating  the  evidence  in 
the  cause,  proceeded  thus :  *^  And  all  the 
parties  by  consent  now  submitting  them- 
selves and  all  the  matters  in  question  in 
this  cause  entirely  to  the  award  and  final 
judgment  and  determination  to  be  made 
by  his  Honour  therein,  and  that  such 
award  or  determination  as  his  Honour 
shall  be  pleased  to  make  therein,  shall  by 
consent  of  all  the  said  parties  be  confirmed 
and  established  by  the  decree  of  the  Court, 
and  in  order  thereto  the  master,  co-brethren 
and  sisters  of  the  said  hospital  offering 
to  execute  an  instrument  in  writing  under 
their  common  seal  to  signify  their  con- 
sent to  such  submission,"  (which  instru- 
ment they  did  afterwards  execute) — and 
the  decree  proceeds :  '*  And  his  Honour 
will  advise  with  the  Right  Hon.  the  Lord 
High  Chancellor,  and  with  the  Bishop  of 
Bath  and  Wells,  and,  considering  the  whole 


cause,  then  make  his  award,  judgment  and 
final  determination  touching  the  several 
matters  in  question.''  Then  t£ere  are  orders 
for  the  production  of  deeds  and  documents 
by  the  person  who  appears  at  that  time  to 
have  been  in  possession  of  them.  In  pur- 
suance of  this  decree  Sir  John  Trevor  made 
his  award,  bearing  date  the  17th  of  Feb- 
ruaiy,  1716.  It  is  rather  a  long  instrument, 
but  he  recites  the  consent  of  the  parties, 
and  he  recites  the  order  which  he  had 
made  at  the  hearing  of  the  cause,  that  he 
had  ordered  the  parties  should  attend  him 
with  the  pleadings,  depositions  and  ex- 
hibits in  the  cause,  with  the  grant  of  Queen 
Elizabeth  to  the  city  of  Bath,  and  the  lease 
made  by  a  former  master,  Tobias  Rustat,  in 
1665,  with  the  rules  formerly  made  touch- 
ing the  charity,  and  with  all  the  grants  and 
writings  that  could,  by  way  of  recital,  or 
otherwise,  make  out  the  original  founda- 
tion of  the  hospital,  and  with  the  par- 
ticulars of  the  fines  which  the  tenants 
proposed  to  the  relator  John  Chapman, 
the  master  of  the  hospital,  that  they 
would  pay  upon  the  renewal  of  their  leases. 
Then  he  refers  to  other  matters  which  he 
had  ordered  to  be  produced,  and  he  pro- 
ceeds to  recite  that  the  relators,  the  master 
and  brethren,  had,  by  instrument  under 
their  common  seal,  si^dfied  their  consent 
to  the  submission  to  him.  Then  he  finds 
that  by  the  pleadings  in  the  cause  the 
hospital  was  founded  in  the  year  1174,  by 
one  of  the  bishops  of  Bath  and  Wells, 
although  the  particulars  of  the  foundation 
do  not  appear  j  that  it  consisted  of  a  master, 
six  brethren  and  six  sisters,  who  had  been 
kept  very  poor  and  indigent,  and  that,  by 
the  grant  to  the  hospital,  and  by  the  ad- 
mission of  all  parties,  the  hospital  had  been 
advanced  to  great  possessions,  the  improved 
value  thereof  being  1,200^  a  year  or  there- 
abouts, and  that  although  there  had  been 
130Z.  a  year  reserved  rent  to  the  hospital, 
yet  the  hospital  had  been  neglected  and 
badly  provided  for;  and  he  found  it  to  be  a 
living  presentable  with  cure  of  souls.  Then 
he  refers  to  the  fact  that  there  had  been  no 
increase  of  rent  made  in  the  lease  to 
Clements  upon  the  lease  which  had  b^en 
formerly  reserved  to  Rustat  He  says  the 
lease  to  Clements  was  the  same  as  the  lease 
to  Rustat^  save  that  the  rent  therein 
appeared  to  be  raised  and  increased.    Then 
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liestatea  the  reference  to  him,  **for  the 
fiiud  award,  determination,  and  settlement 
of  all  and  singular  the  premises  to  me 
referred;  and  for  settling  all  disputes  that 
have  or  shall  arise  touching  or  concerning 
the  management  of  the  said  hospital  and  of 
the  possessions  and  revenues  thereof  for  the 
present  and  time  to  come,  and  for  giving 
satisfaction  to  the  contending  parties  in 
respect  to  their  several  claims,  and  for  the 
better  and  more  orderly  government  of  the 
said  hospital,  and  for  a  better  provision  for 
the  poor  thereof^  and  for  the  rebuilding 
of  the  chapel,  and  for  the  more  due 
and  decent  daily  service  to  Almighty 
God  to  be  performed  daily  in  the  chapel  of 
the  said  hospital,  and  repairing  the  said 
hospital,  and  for  the  establishing  rules  and 
orders  for  the  management  of  the  same,  I 
do  hereby  award,  order,  adjudge  and  de- 
termine in  manner  following.''  Then  he 
first  of  all  sets  aside  Clements's  lease.  Then 
he  gives  1,500/L  to  Clements  by  way  of 
compensation  for  the  services  of  Clements's 
£ither  as  having  been  master  of  the  hospital 
Then,  in  the  third  clause  of  the  award,  he 
proc^Bds  thus,  *'  That  there  be  new  leases 
made  to  the  several  and  respective  tenants 
of  the  hospital  lands  not  exceeding  three 
lives,  to  be  nominated  by  the  several  and 
respective  tenants,  and  the  rents  reserved, 
and  the  fines  to  be  paid  for  the  same, 
according  to  their  voluntary  offer  and  pro- 
posal contained  in  a  particular  or  schedule 
hereto  annexed,  amounting  together  to  the 
som  of  3,190/L  11«.  6d"  Then  he  makes 
some  small  additions  to  that,  and  he  finds 
that,  by  the  fines  on  the  new  leases  there 
would  be  produced  a  sum  of  3,922/.,  which 
som  he  orders  to  be  paid.  Then  he  sets 
ont  the  frame  of  the  leases,  to  be  observed 
in  all  the  several  leases  now  and  at  all  times 
hereafter  to  be  made  and  renewed.  Then 
he  directs  the  writings  of  the  hospital  to  be 
dehvered  to  the  hospital  Then  he  makes 
provision  for  the  master  having  the  par- 
ticular house  of  the  hospital,  and  various 
provisions  relating  to  the  chapel,  and  other 
matters  not  material  to  be  stated.  Hien  he 
provides  for  the  rebuilding  of  the  chapel, 
and  for  certain  cost?,  out  of  the  3,922/. 
«ftcr  payment  of  the  1,500/.  to  Clements. 
Then  he  says  that  for  the  future,  (and  from 
this  it  appears  that  by  the  award  which  he 
made  he  increased  the  rents  on  the  occasion 
Niw  Bkribs,  35.— CiLUia 


of  the  new  leases  which  were  to  be  granted 
to  tenants  by  way  of  renewal)  "  the  rents 
and  revenues  of  the  hospital  lands  and 
possessions,  which  will  amount  to 
163/.  ld«.  2d.y  shall  be  employed  for  and 
towards  payment  of  the  several  sums  fol- 
lowing." Then  he  directs  the  mode  in 
which  those  rents  shall  be  applied  in  pay- 
ment of  the  objects  of  the  charity;  the 
brethren  and  fiiaten  are  to  have  the  sum  of 
5«.  per  week,  amounting  to  156/.  a  year. 
Then  he  says  that  will  more  than  exhaust 
the  rent,  and  he  provides  for  meeting  that 
excess  of  expenditure  beyond  the  rent  by 
directing  that  the  balance  of  the  3,922/., 
after  deducting  the  payment  to  Clements, 
and  the  payment  for  rebuilding  the  chapel, 
and  other  pajonents  specified,  should  be 
invested,  and  out  of  the  interest  of  the 
balance  the  deficiency  in  the  income  of  the 
objects  of  the  charity  should  be  made  good 
until  the  rent  reserved  on  the  leases  should 
be  sufficient  to  make  the  payments.  Then 
he  says,  '*  that  all  fines  upon  new  leases  to 
be  made  after  the  present  leases  shall  be 
hereafter  received,  by  the  master  for  the 
time  being,  for  the  uses  and  purposes  fol- 
lowing: two-thirds  thereof  to  the  use  of 
the  master,  keeping  the  clock  and  the 
chapel  and  the  windows,"  and  so  on,  of  the 
hospital  in  good  repair,  and  the  remaining 
thinl  for  the  benefit  of  the  co-brethren  and 
sisters,  to  be  paid  and  distributed  to  them 
monthly  in  equal  shares.  Then  he  makes 
certain  declarations  about  the  right  of  pre- 
sentation to  the  hospital,  and  the  mode  of 
appointing  the  co-brethren  and  sisters. 
Then  by  the  13th  clause  he  provides 
"that  the  master  of  the  hospital,  with 
the  consent  of  the  brethren  and  sisters 
for  the  time  being,  may,  under  their 
common  seal,  from  time  to  time,  as  any 
of  the  leases  shall  be  surrendered  or 
determined,  or  upon  the  death  or  deaths  of 
any  life  or  lives,  or  upon  the  changing  of 
any  life  or  lives,  grant  new  leases  not  ex- 
ceeding three  lives  at  the  most,  to  be  nomi- 
nated by  the  several  and  respective  tenants, 
reserving  the  same  rents  as  are  thereby 
directed  to  be  respectively  reserved,  and 
that  the  fine  to  be  taken  on  renewing  such 
lease  shall  not  exceed  one  year's  value  for 
a  life,  according  to  the  particular  annexed, 
adding  thereto  the  interest,  to  be  com- 
puted from  the  end  of  six  calendar  monUis 
2E 
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after  the  former  life  has  determined,  and  the 
rents  and  fines  are  not  to  be  increased  or 
diminished  without  the  leave  of  the  Court." 
Then  he  takes  upon  himself  to  appoint 
visitors  to  the  hospital.  There  was,  as  I 
have  observed,  a  schedule  appended  to  this 
award.  That  schedule  contained  in  sepa- 
rate columns  the  names  of  the  then  tenants 
of  the  estates,  the  amounts  of  the  fines 
which  each  of  the  then  tenants  was  to  paj 
on  the  renewal  of  his  lease,  the  amount  of 
the  interest  which  each  tenant  had  to  paj 
according  to  the  award,  interest  for  not 
having  paid  the  fine  at  the  proper  time,  the 
amount  of  the  rent  payable  by  each  tenant, 
the  amount  by  which  each  tenant's  rent  had 
been  increased,  and  the  annual  value  of  the 
holding  of  each  tenant. 

By  an  order  made  in  the  cause,  bearing 
date  the  25th  of  June,  17 17,  it  was  ordered, 
**  that  the  award,  and  all  the  matters  and 
things  therein  contained,  do  stand  ratified 
and  confirmed  by  the  order,  authority  and 
decree  of  this  Court,  to  be  observed  and 
performed  by  all  parties  thereto,  according 
to  the  tenor  and  true  meaning  thereof^ 
unless  the  defendants,  having  notice  there- 
of, shall  within  eight  days  after  such  notice 
shew  unto  this  Court  good  cause  to  the 
contrary;"  and  no  cause  to  the  contrary 
appears  to  have  been  shewn.  £ver  since 
the  making  of  this  award,  the  hospital 
estates  appear  to  have  been  let  on  leases 
for  lives  upon  payment  of  fines  on  the 
dropping  of  each  life,  and  the  fines  have 
been  divided  between  the  master,  brethren 
and  sisters,  as  directed  by  the  award :  two- 
thirds  to  the  master,  and  one-third  to  the 
brethren  and  sisters.  It  would  seem,  in- 
deed, from  the  statements  contained  in  the 
information  in  The  Attorney  General  v. 
Clements,  that  the  practice  in  these  respects 
was  the  same  before  the  award  was  made. 
Some  of  the  leases  granted  since  the  making 
of  the  award  have  been  granted  in  pur- 
suance of  orders  of  this  Court  made  in  the 
cause  of  The  Attorney  General  v.  Clements; 
and  I  shall  presently  refer  to  these  orders, 
and  the  petitions  on  which  they  were 
founded.  The  only  other  facts  which 
appear  to  me  material  to  be  stated  are, 
that  it  appears  from  the  evidence  before 
us  that  the  leases  of  the  estates  belonging 
to  this  hospital  have  for  a  great  number  of 
years  been  deaU^  with  in  the  way  of  sale, 


purchase,  settlement,  mortgage  and  other- 
wise, as  leases  renewable  perpetually  upon 
payment  of  fines,  and  that  some  consider- 
able part  of  the  city  of  Bath  has  been  built 
by  or  at  the  expense  of  the  tenants  of  the 
hospital,  on  the  faith  of  their  leases  being 
BO  renewable ;  and  that  the  improved  value 
of  the  hospital  estates,  if  now  in  hand,  is 
about  12,000/.  a  year. 

The  questions  which  present  themselves 
for  our  consideration  upon  the  fiu^ts  appear- 
ing in  this  case  may,  I  think,  conveniently 
be  considered  under  three  heads :  first, 
whether  it  is  in  the  power  of  this  Court  to 
alter  the  system  of  leasing  the  estates  of 
this  charity  which  has  so  long  prevailed  ; 
secondly,  whether,  assuming  that  the  Court 
has  power  to  make  such  alteration,  it  ought, 
under  the  circumstances  of  the  case,  to  be 
made ;  and,  thirdly,  if  the  alteration  ought 
to  be  made,  in  what  mode  it  ought  to  be 
carried  into  effect.  In  dealing  with  the 
first  of  these  two  questions,  there  are  two 
paramount  points  to  be  considered :  first, 
whether  there  is  a  right  on  the  part  of  the 
tenants  of  the  estates  to  have  their  leases 
renewed;  and,  secondly,  whether  the 
award  made  by  Sir  John  Trevor  precludes 
the  Court  from  giving  any  relief  in  this  suit 
which  may  affect  the  tenants'  interests  ? 

As  to  the  first  point,  it  was  not  contended 
on  the  part  of  the  lessees,  the  petitioners, 
that  the  mere  fact  of  the  leases  having  been 
continually  renewed  could  of  itself  create  a 
right  in  the  tenants  to  insist  upon  the  re- 
newal of  their  leases ;  and,  in  my  opinion, 
no  such  contention  could  successfully  have 
been  maintained.  There  are  so  many  dif- 
ferent considerations  which  lead,  or  may 
lead,  to  the  renewal  of  leases,  that  an  appli- 
cation to  renew  cannot  be  inferred  from  the 
mere  fact  of  renewal  To  hold  that  it  could 
would  be  most  dangerous  to  property,  more 
especially  in  the  West  of  England,  where  the 
habit  of  leasing  for  lives,  and  of  renewing 
the  leases  upon  payment  of  fines,  pre- 
vailed until  lately  to  a  great  extent.  The 
tenants,  therefore,  did  not  rest  their  case 
on  this  ground ;  but  what  was  contended 
on  their  part  was,  that  the  instrument  of 
foundation  of  this  charity  not  being  forth- 
coming, the  existence  of  an  obligation  to 
renew  ought  to  be  inferred  from  the  con- 
stant practice  of  renewal,  supported,  as  it 
was  said  to  be,  by  the  frame  and  statements 
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of  the  infbnnation  in  The  Attorney  OenereU 
V.  Clements,  and  by  Sir  John  Trevor's  award 
and  the  proceedings  in  this  Court  which 
have  been  had  under  it.  This  view  of  the 
case  renders  it  necessary  to  consider  the 
documents  on  which  reliance  is  placed. 

First,  then,  as  to  the  information  in  The 
Attorney  General  v.  Clements.  This  infoi> 
mation  purports  to  be  filed  at  the  rektion 
of  the  master,  brethren  and  sisters,  on 
behalf  of  themselves  and  the  tenants;  not^ 
it  is  to  be  observed,  at  the  relation  of  the 
tenants,  but  at  the  relation  of  the  master, 
brethren  and  sisters,  on  behalf  of  themselves 
and  the  tenants ;  and  the  information, 
among  other  things,  states  many  matters 
not  necessary  to  refer  to,  having  reference 
to  the  validity  or  invalidity  of  the  lease 
granted  to  Clements.  There  are  other 
statements  to  be  attended  to.  One  of  them 
is  this.  It  states  that  the  abbots  of  Bath 
had  originally  had  the  management  and 
control  over  the  charity ;  and  it  states  that 
the  master  for  the  time  being,  with  the 
approbation  of  the  abbot,  co>brethren  and 
sisters,  as  lives  dropped,  upon  reasonable 
fines  and  increase  of  rent,  renewed  such 
tenants'  leases  which  had  been  usually 
and  from  time  to  time  made  to  their 
under-tenants  for  ninety-nine  years,  de- 
terminable on  the  lives  of  such  persons 
as  the  lessees  named,  with  the  usual 
covenants  to  repair.  Hien  it  states  that 
the  revenues  of  the  hospital  arising  from 
the  reserved  rents  and  contingencies  by 
tile  dropping  of  lives  were  then  estimated 
to  amount  to  the  sum  of  lOOL  per 
annum,  or  thereabouts.  Then  it  states 
that  not  only  the  yearly  rents  belonging  to 
the  hospital,  but  whatever  was  made  by 
fines  in  granting  estates  for  lives,  were  by 
the  founder  intended  for  the  benefit,  not 
only  of  the  almshouse,  but  the  tenants  of 
the  same  as  had  been  used  and  accustomed 
for  such  lives  as  they  should  from  time 
to  time  name,  at  moderate  and  reasonable 
fines.  Then  it  states  the  disputes  with 
Clements,  that  many  large  houses  had  been 
built  and  erected  upon  several  parts  of  the 
lAnds  belonging  to  the  hospital,  by  reason 
whereof  the  rents  and  revenues  of  the  hos- 
pital were  then  increased  to  above  1,000^ 
per  annum,  if  in  hand,  and  the  quit  or  re- 
served rents  amounted  to  140/.  1 6s,  2d.  per 
Annum,  or  thereabouts,  besides  what  might 


yearly  be  raised  by  fines  in  granting  estates 
by  lease  or  by  copy  of  court-roll — a  veiy 
singular  statement  certainly.  Then  it  goes 
on  and  states  applications,  and  then  it 
states  that  Clements  had  said,  if  they  did 
not  agree  to  his  terms,  not  one  of  them 
should  have  the  renewal  of  the  leases ;  and 
then  it  says  that  the  tenants,  '*  in  respect 
of  a  tenant's  right  of  renewal,  laid  out  above 
5,000/.  in  building  spacious  and  sumptuous 
buildings  for  the  entertainment  of  persons 
of  quality  and  others  using  the  baths  and 
the  waters  there;  and  in  case  they  had 
not  the  benefit  of  renewing  of  their  respec- 
tive estates  upon  reasonable  terms  and 
consideration  to  what  they  and  their  pre- 
decessors had  laid  out  in  and  about  build- 
ings, many  of  them  must  be  utterly  ruined. 
Then  it  refers  again  to  the  subject  of  Cle- 
ments's  lease,  and  it  states  that  he  had 
threatened  to  cut  down  timber,  and  afifrighted 
and  obliged  several  of  the  tenants  to  agree 
upon  his  terms ;  and  that  they  were  appre- 
hensive that  many  of  the  tenants  who  had 
laid  out  their  whole  fortunes  and  estates  in 
building  houses  upon  the  hospital  lands, 
would,  to  save  themselves  from  utter  ruin, 
comply;  and  that  others  of  the  tenants  of 
the  hospital  lands,  whom'Clements  could  not 
fright  into  his  terms,  he  had  arrested,  and 
brought  jejectments,  or  threatened  so  to  do, 
and  to  sell  and  dispose  of  their  estates  over 
their  heads  to  such  persons  as  would  give 
sixpence  more,  or  to  that  or  the  like  effect; 
and  that  to  several  persons  Clements  had  so 
expressed  himself,  although  Clements  knew 
that  '*  all  and  every  of  the  tenants  of  the 
hospital  are  entitled  to  a  tenant  right  in 
their  respective  estates,  and  that  the  several 
tenants  usually  have  leases  from  the  master 
and  co-brethren,  and  that  all  the  said 
tenants  have  and  ought  to  have  easy  and 
good  bargains,  and  are  and  ever  were  looked 
upon  to  be  within  the  consideration  and 
charitable  intention  and  design  of  the 
several  pious  founders,  and  the  same  to  be 
extended  to  them  upon  the  respective  re- 
newing of  their  leases,"  notwithstanding 
which  they  could  not  bring  Clements  to  any 
reasonable  terms.  Hien  the  information 
prayed  to  set  aside  Clements's  lease  and 
that  the  Court  would  make  order,  law, 
and  rules  for  the  good  government  of  the 
charity,  and  for  an  injunction  to  restrain 
the  cutting  of  timber. 
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It  is  upou  the  information  purporting  to 
be  filed,  as  it  was  said,  on  the  parts  of  the 
tenants  and  on  the  allegations  of  the  infor- 
mation which  I  have  read,  that  the  tenants 
rely;  but  in  estimating  the  weight  which 
is  due  to  the  frame  and  allegations  of  this 
information,  it  must  be  borne  in  mind  that 
the  income  of  the  master  and  brethren  and 
sisters  materially  depended  on  the  renewal 
of  the  leases,  and  that  their  interest  there- 
fore was  identical  with  that  of  the  tenants. 
This  alone  seems  to  me  to  be  sufficient  to 
account  for  their  having  represented  them- 
selves as  acting  on  behalf  of  themselves 
and  the  tenants ;  and,  as  to  the  allegations 
of  the  information,  it  is  true  that  there  are 
some  loose  allegations  to  the  effect  that  the 
tenants  were  objects  of  the  charity;  but  in 
what  sense  are  they  alleged  to  have  been 
so?  In  this  sense  only,  that  their  leases 
were  to  be  renewed  on  payment  of  mode- 
rate and  reasonable  fines,  or,  as  is  said  in 
another  part  of  the  information,  that  they 
were  to  have  "easy  and  good  bargains," 
and  I  think  these  allegations  are  far  too 
loose  to  justify  the  inference  that  the 
tenants  had  any  right  of  renewal  on  such 
terms  as  any  Court  of  justice  could  recog- 
nize. There  is  no  allegation  that  they  had 
any  right  to  renewals  at  any  certain  rents 
or  on  payment  of  any  certain  fines,  and  we 
shall  presently  see  that  this  was  not  the 
case.  I  think,  therefore,  that  the  frame  and 
allegations  of  this  information  afford  no 
support  to  the  case  of  the  tenants. 

Then,  as  to  Sir  John  Trevor's  award,  it 
was  relied  on  as  giving  certainty  to  the  fines 
and  rents  to  be  paid  by  the  tenants.  But 
on  considering  this  award,  it  does  not  seem 
to  me  to  recognize  any  pre-existing  right 
on  the  part  of  the  tenants  to  have  their 
leases  renewed;  and,  on  the  contrary,  I 
think  it  goes  far  to  negative  the  existence 
of  any  such  pre-existing  right.  So  far  as 
respects  the  right  to  renewal  on  payment 
of  one  year's  improved  value,  the  third 
clause  of  the  award  which  I  have  read 
seems  to  me  to  negative  it.  By  that  clause 
Sir  John  Trevor  adopts  the  voluntary 
proposal  of  the  tenants  contained  in  the 
schedule  to  the  award ;  and  on  turning  to 
that  schedule  it  will  be  seen  that  the  fines 
proposed  to  be  paid  by  the  tenants  far 
exceed  in  roost,  if  not  all,  of  the  cases  one 
year's  improved  value,  and  it  is,  to  say  the 


least,  most  improbable  that  the  tenants 
should  have  offered  to  pay  such  fines  if 
they  had  any  right  to  claim  renewals  upon 
payment  of  one  year's  rent;  and,  so  far  as 
respects  the  right  to  renewal  on  payment 
of  fair  and  reasonable  fines,  the  award  does 
not  seem  to  me  to  recognize  any  such  right 
as  having  previously  existed.  It  does  indeed 
fix  the  sums  to  be  paid  by  the  tenants  for 
the  renewal  of  their  leases,  and  it  may  be 
assumed  to  have  fixed  those  sums  as  being 
the  sums  fairly  and  reasonably  payable  for 
such  renewals;  bat  this  is  quite  as  con- 
sistent with  the  object  or  the  necessity  of 
continuing  the  system  of  leasing  upon  fiiiesy 
as  it  is  with  the  existence  of  the  alleged 
previous  right;  and,  besides,  it  is  to.  be 
observed,  that  the  13th  clause  of  the  award 
provides  that  the  new  leases  shall  not 
exceed  three  lives  at  the  most — a  provision 
which  is  quite  inconsistent  with  the  notion 
that  the  lessees  were  entitled  to  the  renewal 
of  their  leases  for  three  lives  absolutely. 
Upon  the  whole,  it  seems  to  me  that  thia 
award  was  no  more  than  a  scheme  for  the 
future  administration  of  the  charity;  that 
Sir  John  Trevor,  thinking  that  the  system 
of  the  renewal  of  the  leases  could  not  be 
put  an  end  to  without  the  objects  of  the 
charity  being  deprived  of  their  incomes^ 
fixed  what  he  considered  to  be  reasonable 
incomes  for  them,  and  inserted  the  provi- 
sion that  the  rents  and  fines  should  not  be 
increased  without  the  leave  of  the  Courts 
for  the  purpose  of  securing  an  efficient  con> 
trol  over  any  alteration  which  the  then  or 
future  objects  of  the  charity  might  attempt 
to  make  in  their  incomes.  He  probably 
foresaw  that,  but  for  this  security  being 
provided,  they  might  increase  the  fines  to 
the  prejudice  of  their  successors,  or  might 
increase  the  rents  for  their  own  benefit 
when  the  objects  of  the  charity  ought  to 
be  extended. 

The  remaining  ground  on  which  the 
tenants  relied  in  support  of  their  right 
to  the  renewal  of  their  leases,  was  the 
fjBKit  of  this  Court  having  acted  as  it  did 
upon  Sir  John  Trevor's  award.  But  it  is 
clear  that,  in  all  the  proceedings  in  this 
Court,  subsequent  to  the  award  and  on 
which  the  tenants  rely,  the  Court  was 
acting  upon  the  award,  and  not  upon  any 
original  right  in  the  tenants  independently 
of  the  award.    I  do  not  think  it  neoessaiy 
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to  enter  into  the  details  of  these  proceed- 
iDgs.  It  is  sufiGicient,  so  far  as  the  question 
of  onginal  right  in  the  tenants  is  concerned, 
to  say  that  in  none  of  the  petitions  on 
which  orders  were  made  by  the  Court — 
and  I  pass  by  the  one  which  the  Court 
dismissed  and  the  bill  which  the  Court 
also  dismissed,  thinking  it  possible  that 
those  dismissals  may  have  proceeded  upon 
the  ground  that  the  proceedings  were 
tiiken  by  under-tenants  and  not  by  tenants 
~I  pass  those  by;  but  it  is  sufficient,  so 
far  as  this  question  of  original  right  in  the 
tenants  is  concerned,  to  say  that  in  none 
of  the  petitions  on  which  orders  were  made 
hy  the  Court  is  any  such  original  right 
alleged  to  have  existed,  and  to  observe 
that  in  some  of  the  cases  in  which  these 
orders  were  made  the  Court  required  larger 
fines  to  be  paid  than  the  tenants  had  offered 
to  pay,  and  that  the  renewals  of  the  leases 
were  only  granted  upon  the  payment  of 
such  larger  fines,  which  it  cannot  be  sup- 
posed that  the  tenants  would  have  submitr 
ted  to  pay  if  they  had  had  any  such  original 
right  as  is  now.  alleged  to  have  existed.  I 
do  not  think,  therefore,  that  these  pro- 
ceedings assist  the  case  of  the  tenants  in 
the  point  of  view  I  am  now  considering. 

Much  reliance  was  placed  in  the  course 
of  the  aigument  of  the  appellants,  upon  an 
observation  reported  to  have  fallen  from 
Lord  Eldon  upon  one  of  the  petitions  under 
the  award  being  heard  by  him,  the  obser- 
vation being,  '*that  if  the  award  was  to 
be  disturbed  it  must  be  disturbed  by  the 
House  of  Lords."  But  this  observation 
seems  to  me  to  have  had  reference 
to  the  difficulty  of  considering  that  the 
award  could  create  a  jurisdiction  in  the 
Court  to  be  exercised  by  petition, — ^the 
difficulty  which  Lord  Eldon  was  then 
considering,  and  which  he  got  over  only  by 
force  of  the  precedents  before  him.  The  ob- 
servation had  not,  I  think,  reference  to  any 
question  as  to  the  binding  character  of  the 
award.  Indeed,  confirmed  as  it  was  by  the 
decree  of  the  Court,  I  do  not  see  how,  so 
long  as  it  remained  unaltered,  any  doubt 
could  be  entertained  on  that  pointy  whatever 
difficulty  there  might  be  in  exercising  juris- 
diction under  it 

This  brings  us  to  the  second  point. 
Ought  this  award  now  to  be  held  bind- 
ing upon  the  Court?    I  am  of  opinion 


that  it  ought  not.  It  is,  as  I  have  said,  no 
more  than  a  scheme  for  the  administration 
of  the  charity,  and  I  know  of  no  authority 
and  no  principle  which  can  warrant  us  in 
holding  that  a  scheme  settled  by  this  Court 
for  the  administration  of  a  charity  cannot 
be  altered  if  the  lapse  of  time  and  the 
change  of  circumstances  render  it  for  the 
interest  of  the  charity  that  the  alteration 
should  be  made.  It  is  the  duty  of  the  Crown 
to  protect  the  interests  of  charities,  and  to 
take  the  necessary  proceedings  for  remedy- 
ing any  defect  arising  in  the  administration 
of  them,  and  I  can  see  no  distinction 
between  defects  arising  in  the  ordinary 
administration  of  charities  and  those  which 
may  arise  in  the  administration  of  them 
under  schemes  settled  by  this  Court,  except 
that  in  the  cases  in  which  judicial  discretion 
has  been  already  exercised,  more  care  and 
caution  ought  perhaps  to  be  exercised  before 
alterations  are  made.  I  had  occasion  very 
much  to  consider  this  question  in  The  Attor- 
ney General  v.  the  Bishop  of  Worcester  (4), 
and  I*  abide  by  the  opinion  which  I  then 
expressed  as  to  the  power  of  the  Court  to 
alter  schemes  settled  under  its  orders,  and  as 
to  the  circumstances  under  which  that  power 
ought  to  be  exercised. 

My  opinion,  therefore  is,  that  it  is 
in  the  power  of  this  Cburt  to  alter  the 
system  of  leasing  the  estates  of  this 
charity.  Ought  then  this  alteration  to 
be  made  under  the  circumstances  of  this 
case  ?  I  think  it  ought  It  is  in  evidence 
before  us  that  the  annual  value  of  this  pro- 
perty, if  in  hand,  would  amount  to  about 
12,000/.,  and  that  under  the  present  system 
the  property  does  not  produce  more  than 
sufficient  to  pay  the  annual  sum  of  about 
37/.  to  each  of  the  twelve  poor  brethren 
and  sbters.  A  system  producing  such  re- 
sults cannot  in  my  opinion  properly  be  per- 
mitted to  continue.  There  remains  then  to 
be  considered  only  the  question  in  what 
mode  this  alteration  ought  to  be  carried 
into  effect.  The  present  objects  of  the  cha- 
rity have  done  no  more  than  pursue  the 
system  adopted  by  their  predecessors,  and 
authorized  by  the  award,  and  no  alteration 
ought,  I  think,  to  be  made  so  as  to  pre- 
ju£ce  their  interests.  Their  average  in- 
comes must,  I  think,  be  continued  to  them, 

(4)  9  Hare,  828 ;  a.  c.  21  Law  J.  Rep.  (n.s.) 
Cbanc.  25. 
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and  to  this  the  Attorney  General  does  not^ 
as  I  understand,  object.  The  decree  and 
order  which  we  are  now  to  make,  ought, 
therefore,  I  think,  to  provide  for  this 
being  done.  It  is  possible  that  amongst  the 
lessees  of  the  estates  of  this  charity  there  may 
be  some  who  may  not  have  had  sufficient 
enjoyment  under  their  leases  to  recompense 
them  for  expenditure  made  by  them  upon 
the  fiuth  of  their  being  entitled  to  the 
renewal  of  their  leases.  But  the  petitioners 
have  certainly  not  satisfied  me  that  this  is 
the  case  so  far  as  they  are  concerned.  And 
as  to  any  other  of  the  lessees  they  will  not^ 
as  I  apprehend,  be  bound  by  an  order  made 
in  their  absenca  It  will,  as  I  conceive,  be 
competent  to  them,  if  they  shall  be  so  ad- 
vised, to  assert  any  equity  which  they  may 
think  fit  to  claim  upon  this  or  any  other 
ground.  I  think,  therefore,  that  no  provi- 
sion is  necessary  to  be  made  in  this  respect, 
and  that  the  proper  decree  and  order  now 
to  be  made  is  to  dismiss  the  petitions,  but 
without  costs,  to  make  the  declaration  prayed 
by  the  original  information,  and  to  order  a 
scheme  to  be  settled,  having  regard  to  this 
declaration  (there  must  of  course-  be  an  in- 
quiry about  the  estates  and  property  of  the 
charity — I  have  made  a  note  here — ^that  is 
a  matter  of  course),  to  continue  the  injunc- 
tion and  the  order  for  the  interim  mainte- 
nance of  the  objects  of  the  charity.  But  as 
it  may  be  found  to  be  necessary  and  proper, 
in  order  to  carry  this  decree  into  effect,  that 
some  of  the  leases  should  be  renewed,  I 
think  it  should  be  added  to  the  decree  and 
order  that  neither  the  declaration  nor  the 
injunction  should  extend  to  prevent  any 
renewal  which  may  be  found  to  be  neces- 
sary or  proper  for  this  purpose,  and  that, 
in  acting  on  this  provision  regard  is  in 
the  first  instance  to  be  had  to  the  cases  of 
lessees,  other  than  the  petitioners,  who  may 
have  expended  money  upon  the  charity 
estates,  upon  the  faith  of  their  leases  being 
renewable,  and  may  not  have  had  sufficient 
ei^oyment  under  their  leases  to  recompense 
them  for  the  money  so  expended  That,  I 
think,  is  the  right  decree  to  be  made. 

LoBD  Justice  Knioht  Bruce  said — I 
concur  in  the  view  which  has  been  stated 
by  my  learned  Brother. 


Wood,  V. 
Dec.  19, 


v.cj 


In  re  the  east  koksbero 

MINING  COMPANY  (LIMITED). 
(BIOG'S  CASS.) 


Company — Forfeiture  of  Shares — Wind- 
ing up — Contributory. 

B,  the  registered  holder  of  1 10  shares  in 
a  limited  company,  received  a  notice  requir- 
ing payment,  on  or  before  a  certain  day,  of 
calls  in  arrear,  and  stating  that  upon  de- 
fault his  shares  would  be  ^*  forfeited  without 
further  notice"  in  pursuance  of  certain 
clauses  in  the  companj^s  articles  of  assoeior 
tion  which  were  set  out  in  the  notice.  B. 
at  the  same  time  received  notice  of  an 
extraordinary  general  meeting  to  be  held  for 
considering  the  propriety  of  winding  up  the 
company.  Before  the  day  named  B.  called 
and  paid  his  arrears  upon  ten  sharesj 
explaining  to  the  secretary  that  as  to  the 
remaining  100  shares  he  should  submit  to 
the  forfeiture.  B.  afterwards  attended  the 
meeting,  and  was  entered  (without  his  know- 
ledge) in  the  list  of  persons  preseniy  as  the 
proprietor  o/  110  shares.  The  directors  had 
previously  passed  a  resolution  that  the  shares 
of  several  defaulting  shareholders  to  whom 
ike  same  notice  had  been  sent,  should  be  for- 
feited, but  no  such  resolution  was  passed  in 
respect  of  B.'s  shares,  and  it  appeared  that 
the  directors  had  never  intended  his  shares 
to  be  forfeited.  Upon  the  winding  up  of  the 
company,  B.  applied  to  be  struck  off  the  list 
of  contributories  in  respect  of  his  100  shares: 
— Held,  that  the  terms  of  the  notice  were  not 
absolute  as  between  the  directors  and  the 
company,  and  that  the  shares  were  not  aetu^ 
ally  forfeited,  but  only  liable  to  be  forfeited 
at  the  option  of  the  directors. 

The  question  in  this  case  arose  upon  an 
application  on  the  part  of  Mr.  Bigg  by  sum- 
mons, adjourned  from  chambers,  that  he 
might  be  struck  off  the  list  of  contribatoiies, 
on  which  he  had  been  placed  by  the  liqui- 
dators of  the  above  company.  The  case  de- 
pended entirely  upon  the  construction  of 
the  following  notice,  which  was  sent  to  Mr. 
Bigg,  by  the  secretary  of  the  company,  on 
the  17th  of  February,  1864. 

"  Sir, — I  am  desired  by  the  board  to  re- 
quest that  you  will,  on  or  before  the  26th 
instant,  pay  to  me  at  the  above  offices  the 
sum  of  18^  10s.,  being  the  amount  of  calls 
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in  arrear  on  your  shares  in  this  company ; 
and  I  am  farther  instnicted  to  infonn  you 
that  in  default  of  yonr  so  doing,  your  said 
shares  will  be/or/eited  tnthatU  further  no- 
tice, in  pursuance  of  ckuses  11,  12,  13,  and 
14  of  the  Company's  Articles  of  Associa- 
tion, which  are  as  follows  : 

'^ '  1 1 .  If  any  shareholder  fiuls  to  pay  any 
call  on  or  before  the  day  appointed  for  the 
payment  thereof  the  directors  may  whilst 
sttch  calls  remain  unpaid  require  him,  by  a 
notice  in  writing,  to  pay  the  same  or  any 
part  thereof  that  remains  unpaid  (either 
with  or  without  interest  as  aforesaid  until 
the  day  of  payment)  forthwith,  on  a  day 
certain,  and  at  such  place  as  they  shaU 
therein  appoint. 

'^'12.  In  the  event  of  non-payment  at 
the  time  and  place  appointed  by  such  notice, 
any  share  in  respect  of  which  such  caU  has 
heen  made  nuip  be  thereupon  forfeited  to  the 
company  tntkout  any  further  act  to  he  done 
hyiL 

"  *  13.  Any  share  so  forfeited  shall,  be- 
come the  company's  property,  and  may  be 
disposed  of  in  such  a  manner  as  it  may 
think  fit 

" '  14.  Any  shareholder  whose  share  has 
heen  forfeited  shall  notwithstanding  be 
liable  to  pay  the  company  all  calls  and  fees 
owing  thereupon  at  the  time  of  the  for- 
feiture.' 

"Attention  is  particularly  requested  to 
the  h»t  clause." 

The  above  notice  was  sent  pursuant  to 
a  resolution  passed  by  the  boani  that  such 
notices  should  be  sent  to  all  those  share- 
holders whose  calls  were  in  arrear;  and  it 
farther  appeared  in  evidence  that  there 
had  'been  a  discussion,  before  sending  out 
the  notice,  whether  it  should  be  in  the 
form  ''your  share  shall  be  liable  to  be 
forfeited,"  or  "  will  be  forfeited." 

At  the  same  time  Mr.  Bigg  also  received 
a  notice  of  an  extraordinary  general  meet- 
ing, to  be  held  on  the  29th  of  February, 
at  which  the  propriety  of  winding  up  the 
company  woidd  be  considered.  Mr.  Bigg 
was  then  a  holder,  of  110  shares,  and  had 
previously  been  a  director  of  the  company. 

On  the  24ih  of  February  Mr.  Bigg  called 
at  the  office  and  paid  up  the  calls  on  ten 
shares  only,  explaining  to  the  secretary  at 
the  time  that  his  object  in  retaining  the 
ten  shares  was  to  entitle  himself  to  vote 


at  the  meeting  of  the  29th,  but  that  as  to 
the  residue  of  his  shares  he  should  submit 
to  the  forfeiture,  as  provided  by  the  notice. 
Mr.  Bigg  attended  the  meeting,  and  in 
the  list  of  persons  present  his  name  was 
entered  (without  his  knowledge)  as  the 
holder  of  110  shares. 

It  appeared  that  there  had  previously 
been  a  board  meeting  of  the  directors  on 
the  same  day,  at  which  a  resolution  was 
passed  that  the  shares  of  several  of  the 
defaulting  shareholders  considered  not  to 
be  solvent  should  be  forfeited;  but  no 
such  resolution  was  ever  passed  in  respect 
of  Mr.  Bigg's  shares,  and,  in  fact,  the 
directors  never  intended  that  the  forfeiture 
should  operate  in  his  case. 

In  argument  it  was  not  contended  that 
Mr.  Bigg  could  claim  forfeiture  as  to  the 
10  shares  on  which  he  had  paid  the  caUs, 
so  that  the  real  question  was,  whether  he 
was  a  contributoiy  in  respect  of  10  shares 
only  or  of  110. 

Mr.  RoU  and  Mr.  O.  N,  CoU,  for  Mr. 
Bigg. — The  effect  of  the  notice  was  to 
make  the  forfeiture  absolute  upon  non- 
payment— 

WooUaston'e  case,  28  Law  J.  Rep.  (n.s.) 
Chana  721;  s.a  4De  Gex&  J.437. 
Webster^s  case,  32  Law  J.  Rep,  (n.s.) 
Chanc  135. 

Mr.  Daniel  and  Mr.  J.  W.  D.  Giffard, 
for  the  liquidators. — The  notice  gave  no 
right  to  Mr.  Bigg.  He  could  not  be  re- 
leased from  his  liability  without  some 
further  action  on  the  part  of  the  directors. 
The  case  depends  on  their  intention.  The 
clauses  in  the  deed  are  not  absolute,  but 
only  give  power. 

Mr.  G.  N.  Colt,  in  reply. — If  the  directors 
reserved  the  right  to  distinguish  between 
solvent  shareholders  and  others,  they  should 
have  sent  out  a  different  form  of  notice  to 
each  class. 

Wood,  Y.C,  after  stating  the  facts  of 
the  case,  continued — Now,  it  has  been 
argued  that  this  is  precisely  the  same  as 
WoolUuton*8  ease,  before  the  Lords  Justices. 
Before  referring  to  that  case  let  us  first 
consider  the  operation  of  these  clauses  of 
forfeiture,  and  whether  or  not  some  further 
determination  or  direction  on  the  part  of 
the  directors  is  necessary,  as  I  apprehend 
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it  is,  with  regard  to  the  company,  although 
no  act  is  necessary  as  regards  the  share- 
holder beyond  giving  him  the  notice.  There 
was  a  case  of  Moore  y.  Rawlings  in  the 
Common  Bench  (1),  in  which  a  question 
arose  whether  there  being  a  clause  of  for- 
feiture on  non-payment  of  calls,  the  shares 
should  be  ipso  facto  forfeited,  and  whether 
a  clause  of  that  kind  relieved  the  share- 
holders. It  was  held  distinctly  that  it  did 
not,  and  that  the  shares  were  only  for- 
feited at  the  option  of  the  directors. 

It  would  seem,  then,  that  the  meaning 
of  such  a  clause  is,  not  that  as  between  the 
company  and  the  directors  nothing  more 
is  to  be  done,  but  that  as  between  the  com- 
pany and  the  individual  shareholder,  there 
shaU  be  nothing  more  to  do.  As  regards 
him  they  have  simply  to  send  notice  to  pay 
imder  the  provisions  of  the  deed,  and  if  he 
has  received  notice,  without  a  word  more 
being  said  on  that  day,  his  shares  will  be 
at  the  disposal  of  the  company  if  the  direc- 
tors think  fit  That  to  some  extent  favours 
the  contention  of  Mr.  Bigg,  because  it 
would  have  been  enough  to  have  given 
him  the  notice  without  saying  more  ;  but 
more  was  said  in  this  form,  he  was  told 
if  the  calls  are  unpaid,  then  the  shares  will 
be  forfeited  without  farther  notice,  in  pur- 
suance of  those  clauses  in  the  deed. 

Now,  certainly  the  words  do  not  at  this 
moment  appear  to  me  to  be  absolutely  con- 
clusive. The  expression  is  very  ill  dioseu 
and  ambiguous.  In  the  first  place,  there 
is  a  slight  degree  of  ambiguity  in  the  word 
"  forfeited.''  Does  it  mean  absolutely  anni- 
hilated and  gone,  or  only  liable  to  forfeiture, 
and  so  far  placed  at  the  disposition  of  the 
company,  and  beyond  the  control  of  the 
shareholder.  In  the  next  place,  Mr.  Bigg, 
no  doubt,  was  to  some  extent  damaged  by 
having  this  notice  sent  to  him,  and  being 
left  in  a  state  of  uncertainty  as  to  whether 
his  shares  were  actually  forfeited  or  not 
The  language  of  those  clauses  in  the  deed 
itself  is  ambiguous,  and  might  undoubtedly 
leave  a  shareholder  in  uncertainty,  unless 
he  chose  to  make  further  inquiry  as  to 
the  intention  of  the  directors.  That  being 
so,  I  have  now  to  consider  the  actual  deci- 
sion in  WooUastmi's  coBCy  and  upon  what 
principles  it  seems  to  have  been  founded. 

(1)  6  Com.  B.  Rep.  N.S.  289 ;  b.  c.  28  Law  J, 
Bep.  (U.S.)  C.P.  247. 


In  that  case  the  directors  passed  a  resolu- 
tion amongst    themselves,  not  merely  to 
send  a  notice  (which  was  the  only  resolu- 
tion come  to  in  the  case  now  before  me), 
but  that  those  shareholders  who  had  not 
fully  paid  and  satisfied  their  calls,  should 
receive  notice  so  to  do  forthwith,  and  that 
unless  the  calls  were  fully  paid  and  satisfied 
within  twenty-one  days  from  the  date  of 
the  notice,  then  and  in  such  case  the  shares 
should  be  immediately  forfeited  to  the  sole 
and  exclusive  use  of  the  company,  by  virtue 
of  a  certain  clause  in  their  deed  of  settle- 
ment.   They  resolved,  therefore,  not  only 
that  the  notice  should  be  sent,  but  what 
should  be  the  consequence  of  non-compli- 
ance with  its  terms.     Then  the  question 
arose,  whether  they  had  a  right  ^  priori, 
and  before  it  was  known  whether  or  not 
the  notice  would  be  complied  with,  to  come 
to  such  a  resolution.  But  in  this  case  before 
me,  no  such  determination  was  come  to, 
the  only  resolution  was  to  send  the  notice. 
Moreover,  in  WoollctstmCM  case  the  subse- 
quent proceedings  which  took  place  after 
the  notice  had  been   received  were   con- 
sidered of  great  importance,  as  undoubt- 
edly they  were.    There    the    shareholder 
who  received  the  notice  had  accepted  the 
forfeiture,  and  for  three  years  he  had  never 
been  treated  as  a  shareholder  by  the  company. 
Each  party  acted  upon  the  same  under- 
standing during  all  that  time,  and  thus  gave 
the  best  possible  evidence  of  their  intention. 
And  so  in  Webster's  case  (which  vjras  before 
me)  both  parties  had  acted  upon  the  notice 
for  upwards  of  two  years,  and  I  did  nothing 
more  than  follow  the  judgment  in  WooUas- 
ton!s  case. 

But  the  very  fact  that  these  circum- 
stances were  pressed  into  the  consideration 
of  the  case  seemed  to  indicate  a  degree  of 
hesitation  on  the  part  of  the  Lords  Justices 
as  to  what  the  immediate  effect  of  the 
notice  simplicity  would  have  been  if  no 
action  had  occurred  in  consequence.  It  ap- 
pears to  me  that  in  these  respects  the  pre- 
sent case  is  considerably  weaker  than  Wool- 
laston's  case  ;  first,  because  there  the  notice 
distinctly  told  the  shareholders  (which  this 
notice  does  not)  that  the  option  of  the 
directors  had  been  exercised ;  and  secondly, 
because  for  several  years  the  parties  mutu> 
ally  acted  upon  the  same  understanding  of 
the  notice.    In  the  present  case  there  has 
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been  no  subsequent  acting  upon  the  notice 
whatever  besides  the  payment  by  Mr.  Bigg 
of  his  calls  on  those  ten  shares,  and  his  ex- 
pressed intention  to  forfeit  the  remainder; 
and  here  one  cannot  help  being  struck  with 
the  circumstance  that  this  took  place  only 
a  few  days  before  the  meeting  appointed  to 
consider  the  winding  up  of  the  company. 
We  are  told  expressly,  that  Mr.  Bigg  had 
received  that  notice  of  the  extraordinary 
general  meeting  for  winding  up  the  com- 
pany. That  in  itself  was  an  indicium  at 
all  events  that  the  question  of  forfeiture 
would  be  one  of  serious  importance  as 
between  the  company  and  himself.  It  is, 
however,  quite  beyond  dispute  that  at  that 
time  the  directors  had  not  come  to  the 
resolution  of  actually  forfeitiug  the  shares, 
and  therefore  I  do  not  think  that  Mr. 
Bigg  is  entitled  to  say  that  the  company 
had  done  any  act  whatever  that  could  put 
him  in  a  worse  position  in  consequence 
of  having  received  that  notice,  or  that  his' 
shares  were  actually  ^p#o  faeio  forfeited. 
I  think  that  he  was  only  put  in  this 
positimi — that  his  shares  might  be  forfeited 
without  further  notice  by  the  company. 
I  shall  therefore  dismiss  the  summons,  but 
without  costs;  the  liquidators  to  have  their 
costs  out  of  the  estate. 


SMITH  V.  MOFFATT. 


Wood,  V.C. 
Dea  & 

Demurrer — Right  of  Insolvent  under  a 
Colonial  Insolvency  to  sue  in  England — 
Collusion — Jurisdiction. 

A  native  of  Cape  Coast  CaHle^  against 
whom  a  judgment  had  been  recovered  in  the 
colonial  Couirty  having  failed  in  an  appeal 
before  the  Oovemor  and  Legislative  Council 
in  the  colony y  declared  himself  an  insolvent^ 
and  placed  his  property  in  the  hands  of  the 
assignee^whop^ved  the  judgment  d^  under 
the  insoheney^  but  afterwards  left  the  colony^ 
tsiihout  having  fully  realised  the  assets. 
Two  other  assignees^  K  and  My  were  ap- 
pointed to  act  in  his  place.  Pending  the 
colonial  insolvency,  the  insolvent  filed  a  bill 
in  this  Court  against  the  assignees,  alleging 
the  judgment  in  the  colonial  Court  to  be  erro- 
neous, and  praying  that,  upon  his  giving  a 
proper  indemnity,  the  defcTuiants  might  be 
ordered  to  prosecute  an  appeal  to  Her.  Ma- 
Nsw  Sniiis,  35.— Chamo. 


jesty  in  Council  against  such  judgment,  or 
to  permit  the  use  of  their  names  for  the 
purpose;  also  alleging  that  the  defendants^  in 
refusing  to  appeal,  were  acting  for  their  own 
interests,  and  in  collusion  with  the  judg- 
ment creditors  (whose  agents  E,  and  M, 
were),  and  thai  if  the  judgment  were  got 
rid  of,  there  tvould  be  a  surplus  of  assets, 
after  paying  all  the  creditors  infulL 

.  M.  being  out  of  the  jurisdiction  of  the 
Court,  E.  (who  was  now  in  England,  with 
the  assets  in  his  hands)  demurred  to  the 
bill,  on  the  ground  of  want  of  equity  and 
want  of  jurisdiction  :  —  Held,  that  this 
Court  could  not  assume  jurisdiction,  there 
being  no  sufficient  averment  on  the  face  of 
the  bill  that  the  plaintiff  woe  without  remedy 
in  the  Courts  of  his  own  country.  Demurrer 
cdlowed. 

The  plaintiff  in  this  suit  was  a  native  of 
Cape  Coast  Castle,  in  the  colony  of  the 
Qold  Coast,  Western  Africa,  and  h^,  since 
1844,  carried  on  a  considerable  business 
there  as  a  merchant,  in  connexion  with 
Messrs.  Forster  A  Smith  as  his  London 
agents. 

The  bill  stated  that  no  account  had  ever 
been  settled  between  the  plaintiff  and  his 
agents ;  but  that»  in  the  year  1860,  they, 
being  at  the  time  largely  indebted  to  him 
upon  the  current  account,  commenced  an 
action  against  him,  in  the  Lord  Mayor's 
Courts  to  recover  an  alleged  debt  of 
18,556/.  15f.  9d,  and  attached  valuable 
goods  in  the  hands  of  his  consignees  in 
England. 

That  in  September  in  the  same  year 
they  also  commenced  an  action,  by  J.  E.  P. 
Moffatt,  as  their  agent  and  attorney,  against 
the  plaintiff,  in  the  Supreme  Court  of  Cape 
Coast,  for  the  recovery  of  the  same  alleged 
debt;  and  a  large  bahmce  upon  the  ac- 
counts, to  the  amount  of  about  9,000/., 
being  found  due  to  the  plaintiff  by  the 
Jud^  there,  Messrs.  Forster  A  Snuth 
thereupon  pleaded  the  Statute  of  limitar 
tions  as  to  so  much  of  the  account  as  con- 
siated  of  items  bearing  date  more  than  six 
years  prior  to  the  action.  That  this  plea 
was  allowed,  and  the  accounts  being  taken 
subject  thereto,  judgment  was  finally  en- 
tered up  against  tiie  plaintiff  for  the  amount 
of  16,237/.  9s.  lOd.  as  due  from  him  to 
the  firm  of  Messrs.  Forster  &  Smith. 
2F 
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That  from  this  judgment  the  plaintiff  ap- 
pealed to  his  Excellency  the  Gk)vernor  of  the 
settlement  and  the  Legislative  Council  at 
Cape  Coast  Castle,  as  being  the  recognized 
and  regular  Court  of  appeal  in  the  settle- 
ment. 

That  the  Gk>vemor  and  Coundl,  however, 
refused  to  entertain  the  appeal,  and  the 
plaintiff  acting,  as  he  alleged,  upon  the 
private  recommendation  of  the  Governor, 
in  October,  1860,  voluntarily,  and  accord- 
ing to  the  procedure  for  that  purpose  pre- 
vailing in  the  settlement,  declared  himself 
an  insolvent,  his  object  being  to  free  him- 
self from  all  liability  in  respect  of  the  judg- 
ment debt. 

That  Moffatt  was  thereupon  appointed 
assignee  by  the  Supreme  Court,  and  took 
possession  of  the  plaintiff's  estate;  but 
subsequently,  in  August,  1861,  left  Cape 
Coast  Castle  for  England,  without  having 
fidly  realized  the  plaintiff's  assets. 

That  before  his  departure,  Moffatt  ap- 
pointed M*Intyre  and  Edwards  (who  were 
the  agents  of  Forster  <fe  Smith  at  the  Gold 
Coast,  and  defendants  with  Moffatt  in  the 
present  suit)  to  act  in  his  place  as  assignees 
under  the  insolvency,  having  previously 
filed  an  account  acknowledging  the  receipt 
of  property  to  the  amount  of  2,572/.  Ss.  2<i., 
and  claiming  to  be  allowed  for  payments 
on  account  2,568/.  18«.,  leaving  a  balance 
of  only  3/.  10s.  2d.  in  the  plaintiff's  favour. 

The  biU  also  alleged  that  this  appointment 
of  M'Intyre  and  Edwards  was  not  legal,  since 
they  had  neither  been  nominated  by  the 
Supreme  Court  nor  duly  elected  at  a  meet- 
ing of  the  creditors,  those  being  the  only 
two  legal  modes  of  appointing  such  assig- 
nees in  the  colony ;  that  they  had  never- 
theless intermeddled  with  the  plaintiff's 
estate  as  assignees  acting  under  the  insol- 
vency, but  had  never  rendered  any  account 
of  their  receipts,  though  large  sums  belong- 
ing to  the  estate  had  come  into  their  hands. 

The  other  material  allegations  in  the 
bill  were,  that  Moffatt,  and  afterwards 
M'Intyre  and  Edwards,  had  been  negli- 
gent and  dilatory  in  realizing  the  plain- 
tiff's assets;  that  the  above-named  sum 
of  2,568/L  18«.  was  made  up  partiy  of 
gross  overcharges  and  improper  charges, 
and  partly  of  a  sum  of  1,801/.  6«.  QcL, 
alleged  to  have  been  paid  to  Forster  & 
Smith  by  way  of  dividend  on  their  judg- 


ment debt,  whereas  no  part  of  the  judgment 
debt  was  really  due  to  them  from  the  plain- 
tiff, and  the  payment  of  any  such  dividend, 
if  made,  was  made  by  Moffatt  in  his  own 
wrong;  that  the  Statute  of  limitationB 
had  been  wrongly  allowed,  there  being  no 
such  law  or  statute  in  force  in  the  colony  ; 
that  the  account  between  the  plaintiff  and 
Messrs.  Forster  &  Smith  was  a  continuous 
unsettled  account  between  merchant  and 
merchant,  commencing  from  1844 ;  that 
the  plaintiff  had  requu^  the  defendants, 
as  assignees  under  the  insolvency,  to  appeal 
from  the  judgment  of  the  Supreme  Court 
to  Her  Majesty  in  Council,  offering  at  the 
same  time  to  give  them  sufficient  indemnity 
against  any  loss  which  they  might  sustain 
thereby;  that  the  defendants,  acting  (as 
would  appear  if  the  correspondence  ivere 
discovered)  in  collusion  with  Forster  & 
Smith,  and  with  a  view  to  their  own  in- 
terests only,  had  refiised  to  appeal  or  to 
allow  the  plaintiff  to  use  their  names  for 
the  purpose  of  prosecuting  any  such  appeal ; 
that  if  the  aforesaid  judgment  debt  were 
set  aside  there  would  be  a  large  balance 
due  to  the  plaintiff's  estate,  his  other  debts 
under  the  insolvency  amounting  only  to 
285/.  ISs.  Ud. 

The  bill  prayed  for  an  account  of  the 
plaintiff's  property  which  had  come  iiito 
the  hands  of  the  defendants,  or  any 
of  them,  and  that  the  defendants,  or 
some  or  one  of  them,  might  be  ordered 
to  commence  and  prosecute  an  appeal  to 
Her  Majesty  in  Council  against  the  judg- 
ment of  the  Supreme  Court  of  Cape  Coast, 
or,  in  default  thereof,  that  the  plaintiff  might 
be  at  liberty  to  use  the  name  or  names  of 
any  of  the  defendants  in  prosecuting  such 
appeal,  on  his  providing  them  with  a  propter 
indemnity  against  any  liability  to  be  in- 
curred by  them  in  consequence  thereof. 

The  defendant  Edwards  who  had  re- 
turned to  England  with  the  assets  realized, 
demurred,  on  the  ground  that,  upon  the 
face  of  the  bill,  it  appeared  that  the  subject- 
matter  in  the  suit  was  cognizable  in  another 
Court  of  competent  jurisdiction,  and  that  he 
was  not  answerable  to  a  Court  of  equity  in 
respect  thereof. 

Before  arguing  the  demurrer  the  Attorney 
General  stated  that  Edwards  had  been 
legally  appointed,  and  was  dejure  assignee 
of  the  plaintiff's  estate,  and  that  the  plaintiff 
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was  at  liberty  to  consider  the  bill  amended 
B8  to  the  allegations  on  that  point,  so  that 
the  fact  might  be  before  the  Court  The 
statement  was  accepted  by  the  plaintiff's 
coonsel,  and  the  argument  accordingly 
proceeded  upon  that  footing. 

The  Attorney  General  (Sir  R.  Palmer) 
ud  Mr,  Stiffe  JBveritt,  for  the  demurrer. 
—All  the  cases,  without  exception,  go  to 
shew  that  an  insolvent  has  no  equity  to 
snstain  a  bill  pending  the  administration 
of  Mb  estate — 

Kape  ▼.  Foshrooke,  8  Sim.  28 ;  s.  c  5 

Law  J.  Bep.  (n.b.)  Chanc.  257. 
Yewens  v.  Robinson,  11  Sim.  105;  s.  c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  325. 
Heath  T.  Chadwick,  2  Phill.  649. 
Roch/ort  V.  Battersby,  2  H.L.  Cas.  388. 
Eyen  where  there  is  an  actual  surplus  after 
payment  in  full  of  all  the  creditors  the 
Coart  will  not  interfere — 

Dy9onY.  Hornby,  7  De Gex,  M.  A  0. 1. 
In  the  present  case  it  is  not  even  alleged 
that  there  will  be  any  surplus,  unless  the 
judgment  of  the  colonial  Court  be  reversed. 
Thifl  Court  has  no  jurisdiction  to  substitute 
itself  for  the  Insolvent  Court  at  the  Cape 
Coast,  or  to  overrule  its  judgment  and 
authority — 

Smpaon  v.  Fogo,  1  Hem.  &  M.  195;  s.  c. 

32  Law  J.  Bep.  (n.s.)  Chanc.  249j 

(reported  on  demurrer,  1  Jo.  &  H.  18; 

a.  c.  29  Law  J.  Rep.  (n.s.)  Chanc. 

657). 
In  the  recent  decision  on 

Troupy.  Ricardo,  34 Law  J.  Rep.  (n.s.) 

Chanc.  91, 
apon  which  the  plaintiff^  no  doubt,  relies, 
the  Lord  Chancellor  particularly  distinguish- 
ing that  case  from  Rochfort  v.  Baiteraby 
MXidDymm  v.  Hornby,  admitted  that,  pend* 
ing  the  administration  of  the  insolvent's 
estate,  this  Court  would  not  interfere  with 
the  assignee  in  any  matter  relating  to  that 
administntion,  bnt  held  that  it  was  other- 
wise where  the  right  and  duty  of  the  Insol- 
vent Court  had  ceased.  There  is  no  allega- 
tion here  that  the  jurisdiction  of  the  colo- 
nial Court  is  not  subsisting. 

Mr.  Giffard  and  Mr.  A.  E.  Miller,  in 
support  of  the  bilL — The  assignee  must  be 
responsible  to  the  insolvent  either  here  or 
in  the  colony.  We  contend  that  the  special 
Court  cannot  do  complete  justice,  and  there- 


fore, on  the  principle  of  Troup  v.  Ricardo, 
this  Court  will  intervene,  llie  plaintiff's 
assets  are  in  England,  and  so  are  ^e  defen- 
dants Moffatt  and  Edwards.  The  principle 
upon  which  this  Court  will  assume  jurisdic- 
tion as  to  matters  taking  place  in  a  foreign 
country,  particularly  in  the  British  domin- 
ions, is  laid  down  in — 

Lord  Cranstounh  v.  Johnston,  3  Yes. 
170,  183. 
Simpion  v.  Fogo  does  not  apply,  because 
here  the  Court  is  not  asked  to  sit  in  judg- 
ment upon  the  colonial  Court,  but  only  to 
interfere,  because,  by  the  personal  wrong  of 
a  particular  defendant,  justice  is  denied.  We 
ask  that  the  assignee  may  be  ordered  to 
perform  what  as  between  him  and  us  is  a 
personal  duty.  Has  the  plaintiff  by  his 
insolvency  out  there  forfeited  the  rights 
which  he  would  have  here  ? 

Where  an  insolvent  has  a  clear  interest, 
and  the  assignees  refuse  to  act,  the  Lord 
Chancellor  will,  upon  petition  and  an  offer 
of  indemnity,  compel  them  to  let  him  use 
their  names — 

8pragg  v.  Binkes,  5  Ves.  590. 
Benfield  v.  Solomons,  9  Ibid.  77, 84. 

[Wood,  V.C. — ^Those  cases  must  refer 
to  the  Lord  Chancellor  sitting  in  Bank- 
ruptcy.] 

The  plaintiff  could  only  proceed  in  the 
colonial  Court  by  admitting  that  what  was 
done  there  was  done  ri^tly.  We  broadly 
assert  that  nothing  was  rightly  done.  Kaye 
V.  Foebroohe,  Heath  v.  Cheultviek  and 
Dyson  v.  Hornby  are  all  distinguishable 
from  the  present  case,  in  respect  of  the 
relief  sought  and  the  mode  of  bringing 
the  suit. 

Wood,  V.C.  (without  calling  for  a  reply) 
said — In  this  case  I  think  the  demurrer 
must  be  allowed,  and  I  will,  as  shortly  as 
I  can,  state  my  reasons  for  coming  to  that 
conclusion.  The  biU  seems  to  be  founded 
on  a  new  kind  of  relief  such  as  was  sought 
in  the  recent  case  of  Troup  v.  Ricardo.  I 
do  not  intend  to  go  beyond  any  of  the 
authorities  which  have  been  cited  on  the 
present  occasion.  The  bill  is  very  properly 
drawn,  stating  the  case  as  it  stands,  with 
the  exception  of  that  &ct  which  the  learned 
Attorney  General  was  willing  should  be 
added  by  way  of  amendment,  and  the  case 
comes  to  this :  An  insolvent,  who  has  taken 
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the  benefit  of  such  remedies  for  relief  as 
there  maj  be  for  insolvents  in  Cape  Coast 
Castle,  under  the  cognizance  of  the  Court 
in  that  part  of  the  world,  and  has  placed 
the  whole  of  his  property  in  the  hands  of 
the  assignee,  finds  that  a  certain  particular 
creditor  has  come  in  and  proved  in  respect 
of  a  judgment  obtained  before  the  insol- 
vency, which  debt  he,  the  insolvent,  was 
entiUed  to  dispute,  and  which  he  now 
wishes  to  dispute,  and  asks  this  Court  that 
his  assignee  in  insolvency,  who  refuses  to 
act,  may  be  ordered  to  lend  his  name  for 
the  purpose  of  prosecuting  an  appeal  That 
is  the  whole  of  the  relief  asked  by  this  bill 
There  is  clearly  no  surplus  unless  that 
Judgment  debt  is  got  rid  ot^  and  all  the 
statements  about  the  improper  application 
of  the  assets  come  to  nothing  if  that  judg- 
ment stands.  Then  what  we  have  is  thi& 
The  accounts  under  the  insolvency  shew  a 
judgment  debt  brought  in  and  allowed, 
which  has  been  appealed  from  to  the 
Governor  of  the  colony  and  the  Legisla- 
tive Council,  but  the  Gbvemor  and  the 
Council  declined  to  entertain  the  appeal 
We  do  not  know  why  or  wherefore.  The 
plaintiff  himself  cannot  tell  us  why  or 
wherefore.  We  have  merely  the  &ct  that 
his  appeal  for  some  reason  or  other  was 
useless.  In  this  position  of  affairs,  the 
question  has  arisen,  whether  there  ought  not 
to  be  an  appeal,  and  whether  the  assignee 
ought  not  to  allow  his  name  to  be  used  for 
the  purpose  of  that  appeal,  and  whether 
this  Court  can  make  a  decree  calling  upon 
him  to  do  so.  Now,  the  cases  cited  shew 
that  I  could  not  take  any  account  against 
these  gentlemen  as  assignees.  That  Court 
in  whose  jurisdiction  these  proceedings 
have  taken  place  is  perfectly  competent  to 
administer  justice  as  between  the  creditors 
and  the  insolvent.  Every  Court,  I  may 
assume  for  the  present  purpose,  has  faU 
power  of  determining  as  to  the  distribution 
of  assets  among  the  creditors  of  an  insolvent 
Moreover  this  is  not  a  question  of  surplus. 
It  is  the  fact  of  the  assignee  coming  over 
with  the  assets  in  his  hands,  whidi  has 
induced  the  insolvent  to  file  his  bill, 
asking  this  Court  to  assume  jurisdiction 
and  deal  with  the  assets  as  held  in  trust 
for  the  creditors,  on  the  ground  that 
while  this  judgment  stands  it  exhausts 
the  whole  of  the  assets,  and  unless  it 


is  got  rid  of  the  creditors  will  remain 
unpaid. 

The  insolvent  being  in  this  unfortunate 
position,  says,  "I  cannot  get  a  supersedeas 
or  a  vesting  order  j  my  assignee  will  not  sue 
on  my  behalf ;  he  will  not  take  the  same 
view  as  I  do:  what  is  my  remedy T 
Upon  the  authority  of  those  two  cases 
b^ore  Lord  iUdon  to  which  I  have  been 
referred,  it  appears  that  he  might  apply 
to  the  Lord  Chancellor  in  the  Court  oi 
Bankruptcy  or  Insolvency  for  leave  to 
use  the  name  of  the  assignee  upon  giving 
sufficient  indemnity.  That  would  be  a 
proper  course. 

With  regard  to  the  case  now  before  me 
it    is  open,    no   doubt,   to    the  plaintiff 
to  say,  that  this  Court,  being  in  supposed 
ignorance  of  everything  relating  to  foreign 
law,  cannot  know  more  of  his  position  in 
reference  to  the  foreign  Court  than  he  has 
chosen  to  disclose  upon  the  face  of  the  bill; 
and  he  tells  us  fiurly  enough  that  this  judg- 
ment was  recovered  against  him,  and  that 
he  failed  in  his  appeal,  and  then,  by  the  ad- 
vice of  a  Mend  (I  do  not  think  it  makes 
any  difference  whether  that  friend  was  the 
Qovemor  or  not),  he  placed  the  whole  of  his 
property  at  the  disposal  of  the  Supreme 
Court  as  an  insolvent ;  but  still,  I  apprehend 
that  if  he  wishes  to  bring  his  case  within 
the  principle  of  Troup  v.  Rteardo,  he  must 
at  least  shew  that  he  is  utterly  remediless 
in  the  Courts  of  that  country  to  which  he  is 
naturally  subject,  and  to  which  he  has  volun- 
tarily submitted  himself.  He  says,  "A  diffi- 
culty arises  from  my  position  in  rdereuoe  to 
the  Supreme  Court,  in  regard  to  a  decision 
pronounced  before  my  insolvency,  and  also 
from  the  position  in  which  I  find  myself  from 
having  handed  all  my  property  over  to  an 
assignee  who  formally  is  the  proper  person, 
but  who  has  never  made  any  attempt  what- 
ever to  dispute  that  debt;''  and  then  he  adds, 
by  way  of  averment  of  bad  fiuth  on  the 
part  of  that  assignee,  that  he  is  purposely 
acting  in  collusion  with  the  persons  who 
have  recovered  that  judgment  in  order  to 
prevent  an  appeal  The  insolvency  is  before 
that  Court,  and,  as  I  said  before,  I  cannot 
but  assume  that  the  Court  has  power  to 
deal  out  justice  between  the  insolvent  and 
the  assignee.    It  is  incumbent  upon  the 
plaintiff  to  shew  me  that  he  cannot  have 
that  justice  which  he  would  have  in  this 
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oonntiy,  namely,  the  right  of  obtaining 
leave,  upon  a  proper  application,  to  use  the 
lume  of  the  assignee.  Then  it  is  said,  that 
cannot  be  done  because  his  assignee  is  not 
in  his  own  country.  But  I  have  enough 
npon  the  bill  itself  to  shew,  that  even  sup- 
posing there  might  be  a  difficulty  in  doing 
itwitib  the  present  assignee,  it  is  at  the 
utmost  very  doubtful  whether  it  could  not 
be  done  by  changing  the  assignee.  Seeing, 
therefore,  that  the  plaintiff  does  not  satisfy 
me  by  proper  averments  that  he  is  without 
remedy  in  his  own  country,  I  cannot  hold 
that  there  is  sufficient  evidence  laid  before 
the  Court  by  the  bill  to  enable  me  to  take 
any  course  of  proceeding  whatever,  or  to 
assume  the  extraordinary  jurisdiction  which 
the  plaintiff  asks  me  to  exercise. 

I  think,  therefore,  that  the  demurrer  must 
be  allowed. 
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Ancient  Lights — Mandatory  Injunction 
—Delay — Damages — Easement — 21  <fc  22 
Via.  c,  27.  and  25  d:  26  Vict,  c.  42. 

What  amounts  to  a  sufficient  obstruction 
to  entitle  the  plaintiff  to  relief  in  equity. 

Relief  by  way  of  mandatory  injunction  is 
confined  to  cases  ofprcibability  of  extreme  or 
very  serious  damage.  But  the  Court  has  no 
general  rule  against  granting  such  relief 
althongh  the  damage  may  have  been  completed 
before  the  filing  of  the  bill.  Every  case  must 
depend  upon  its  own  circumstances. 

Where  a  plaintiff  in  other  respects  fails 
in  equity^  the  Court  has  not,  under  25  i  26 
Vict.  c.  42  (Mr.  Bolt's  Act),  any  jurisdic- 
tion to  entertain,  and  has,  under  2\  4s  22 
Via.  e,  27.  (Sir  Hugh  Gaim^s  Act),  a 
discretion  to  refuse  to  entertain  the^question 
of  damages. 

Thejudgwunt  of  the  Master  of  the  BoUs 
afirmedj  but  on  different  grounds. 

In  this  suit  the  Master  of  the  Rolls 
(34  Law  J.  Bep.  (n.&)  Chanc.  598)  had 
refused  to  grant  an  injunction  to  restrain 
the  erection  and  continuance  of  a  build* 
ing  alleged  to  obstruct  the  plaintiffs'  an- 


cient lights  and  right  of  way.  His  Lord- 
ship was  of  opinion  that  the  obstruction 
was  in  fact  sufficient  to  have  warranted 
an  injunction  if  applied  for  in  time,  but 
that,  the  obstruction  having  been  com- 
pleted before  the  filing  of  the  bill,  no 
relief  could  be  granted  at  the  hearing. 
The  bill  had  also  prayed  for  damages  in 
respect  of  the  injury  caused  by  such  tdleged 
obstruction;  but  his  Lordship  held  that, 
the  case  for  an  injunction  having  failed,  the 
Court  had  no  juiisdiction  under  Sir  Hugh 
Caims's  Act  to  award  damages.  The  plain- 
tiffs appealed. 

Mr.  Baggallay  and  Mr.  B.  Hardy,  for  the 
plaintiffs,  cited — 

Deere  v.  Quest,  1  MyL  A  Cr.  516 ;  s.  c. 
6  Law  J.  Rep.  (n.s.)  Chana  69. 

The  East  India  Company  v.  Vincent,  2 
Atk.  83. 

Bobinson  v.  Lord  Byron,  1  Bro.  C.C. 
588. 

Lane  v.  Newdigate,  10  Ves.  192. 

Bankin  v.  Huskisson,  4  Sim.  13. 

Blahemore  v.  the  Glamorganshire  Canal 
Company,  1  Myl.  AK.  154 ;  s.  c.  2 
Law  J.  Rep.  (n.s.)  Chanc.  95. 

Spencer  v.  the  London  and  Birming- 
ham BailuHzy,  8  Sim.  193 ;  s.  c.  7 
Law  J.  Rep.  (n.b.)  Chanc.  281. 

The  Great  North  of  England,  dkc.  Bail- 
way  Company  v.  the  Clarence  BaU- 
way  Company,  1  Coll.  C.C.  507. 

Banken  v.  the  East  and  West  India  Dock 
Company,  12  Beav.  298 ;  s.  c.  19  Law 
J.  Rep.  (n.s.)  Chanc.  153. 

Qreatrex  v.  Oreatrex,  1  De  Gex  A  Sm. 
693. 

The  Wardens,  dec.  of  Dover  Harbour  ^. 
the  South-Eastern  Bailway  Company, 
9  Hare,  489, 493;  8.c.  21  Law  J.  Rep. 
(n.b.)  Chanc.  886. 

Heroey  v.  Smith,  1  Kay  <fe  J.  389. 

The  Currier^  Company  v.  Corbet,  13 
W.  Rep.  538:  on  appeal,  1056. 

LaurenccY. Austin,  S^JjBLw J.  Rep.  (n.s.) 
Chanc.  598. 

The  Earl  of  Mexborough  v.  Bower,  7 
Beav.  127. 
In  the  present  case  there  had  been  no 
acquiescence  on  the  plaintiffs'  part;  and 
any  delay  which  there  might  have  been 
was  owing  to  the  defendant.  There  was  no 
peremptory  rule  that  the  Court  could  not 
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grant  a  mandatory  injunction  when  the  in- 
jury was  complete.  In  some  of  the  cases 
before  Sir  Hugh  Caims's  Act  (21  &  22  Vict 
c.  27.)  and  Mr.  Rolfs  Act  (25  &  26  Vict 
c.  42),  the  Court  had  actually  granted  an 
injunction  under  such  circumstances.  In- 
junctions in  trade-marks  and  patent  cases 
were  practically  mandatory  injunctions.  In 
other  instances,  when  the  plaintiff  had  been 
referred  to  law,  it  was  only  because  the 
Court  had  been  of  opinion  that  he  could 
obtain  a  more  adequate  remedy  there  than 
in  equity.  But  now  Sir  Hugh  Caims's  and 
Mr.  Rolfs  Acts  empower  Courts  of  equity 
to  give  full  relief  and,  to  substitute 
damages  for  an  injunction  where  they 
think  that  an  injunction  would  not  meet 
the  circumstances  of  the  case,  instead  of 
dismissing  the  plaintiff  without  any  relief. 
Johnson  v.  WyaU,  2  De  Gex,  J.  &  S.  18 ; 

33  Law  J.  Rep.  (n.s.)  Chanc.  394. 
laenberg  v.  the  East  India  House  Com- 
pany f  Limited )y  33  Law  J.  Rep.  (n.s.) 
Chanc.  392. 
OaU  V.  AhhoU,  8  Jur.  N.S.  987. 
Mr.  Selwyn  and  Mr,  T.  Stevens^  for  the 
defendant. 

Mr,  BaggaUapj  in  reply. 

Lord  Justice  Turner  (Dec.  22). — The 
plaintiffs  in  this  suit  are  owners  in  fee  of 
some  houses,  Nos.  32,  33,  34,  35  and  36, 
situate  on  the  west  side  of  Rathbone  Place, 
a  street  running  northwards  from  Oxford 
Street,  and  of  some  manufjEustories  and  stores 
lying  immediately  behind  and  to  the  west 
of  these  houses,  and  of  the  groimd  and 
soil  of  the  mews  Ijdng  behind  and  to  the 
west  of  the  manufactories  and  stores  at  the 
back  of  the  houses  Nos  34, 35  and  36  (they 
have  no  interest  in  the  soil  of  the  mews 
at  the  back  of  the  houses  Nos.  32  and  33), 
and  of  some  btiildings  at  the  back  of  the 
house  No.  36,  and  extending  westward 
towards  Newman  Street — a  street  also  run- 
ning northward  from  Oxford  Street  parallel 
to  Rathbone  Place — and  of  some  other 
buildings  lying  beyond  and  to  the  west  side 
of  the  mews  behind  the  houses  Nos.  34 
and  35,  and  also  lying  towards  Newman 
Street. 

The  defendant  is  seised  in  fee  of  the 
houses  Nos.  29,  30  and  31,  also  situate 
on  the  west  side  of  Rathbone  Place,  and  of 
the  ground  and  soil  of  the  mews  behind  the 


houses  Nos.  29,  30  and  31,  and  behind 
the  houses  Nos.  32  and  33,  and  of  some 
stables  lying  beyond  and  on  the  west  side 
of  the  mews,  behind  ail  these  last-men- 
tioned houses  and  extending  towards 
Newman  Street  All  the  above-mentioned 
houses  are  at  the  upper  end  of  Rathbone 
Place,  and  No.  29  is  the  northernmost 
part  of  them,  and  the  last  house  to  the 
north  on  the  west  side  of  that  street,  the 
other  houses  lying  to  the  south  of  it  in  the 
order  of  their  numbers.  The  plaintiffs  are 
further  entitled  to  a  right  of  way  to  and 
from  their  houses  through  the  mews  at  the 
back  of  the  defendant's  houses.  The  en- 
trance to  the  mews  at  the  back  of  all  these 
houses  is  on  the  north  side  of  the  house 
No.  29,  through  a  roofed  or  covered  gate- 
way, which,  in  one  part  of  it^  does  not 
exceed  10  feet  9  inches  in  height 

Before  the  alterations  in  these  premises, 
which  I  am  about  to  mention,  were  made, 
there  was  and  had  for  a  long  time  been  a 
shed  or  covered  building  projecting  towards 
the  east  from  the  back  wall  of  the  defen- 
dant's stables  opposite  to  the  back  of  the 
plaintiffs'  houses.  The  roof  of  this  shed 
or  covered  building  sloped  downwards  from 
the  stables,  and  it  was  of  the  height  of 
about  13  feet  6  inches  at  the  front  nearest 
to  the  back  of  the  houses,  and  of  about  18 
feet  at  the  back  nearest  to  the  stables.  Its 
length  was  not  less  than  68  feet  10  inches, 
from  north  to  south,  and  its  depth  from 
front  to  back  varied  frt)m  11  to  13  feet 
At  the  distance  of  about  10  feet  from  the 
southern  end  of  this  shed  there  was  a  dung- 
pit  of  about  10  feet  square,  the  front  of 
which  was  nearly  in  a  line  with  the  frt>nt 
of  the  shed.  In  the  month  of  July,  1 863, 
the  defendant  commenced  building  on  the 
premises  belonging  to  him,  and  he  has 
erected  on  the  site  of  the  shed,  and  on  the 
ground  a  foot  or  two  in  advance  of  it,  a 
new  building,  of  somewhat  greater  height, 
and  extending  somewhat  ^rther  to  the 
south  than  the  shed  formerly  did.  The 
height  of  the  front  of  this  new  building 
facing  the  plaintiffs  houses  is  about  20 
feet  4  inches,  and  the  pitch  of  the  roof 
about  4  feet,  and  the  new  building  extends 
to  the  south  about  20  feet  beyond  the  dis- 
tance to  which  the  shed  formerly  extended. 
This  new  building  was  begun  on  the  18th 
of  July,  1863,  and  no  complaint  was  made 
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of  it  until  the  6th  of  Sei)tember,  1863, 
when  Mr.  Loaden,  the  solicitor  of  the  plain- 
tifs,  wrote  to  the  defendant,  complaining 
of  the  new  building  as  obstructing  the 
light  and  air  coming  to  the  rear  of  the 
plaintiffs'  houses,  Nos.  32  and  33,  Rath- 
bone  Place>  and  requesting  that  the  build- 
ing might  be  stopped.  Some  further  appli- 
cations to  the  same  effect  were  afterwards 
made  by  Mr.  Loaden,  but  nothing  was  done 
upon  them;  and  on  the  11th  of  October, 
1863,  Mr.  Loaden  died.  In  the  mean  time, 
the  defendant  had  been  proceeding  with  the 
building,  and  it  was  completed  before  the 
26th  of  November,  1863. 

Shortly  after  Mr.  Loaden's  death,  and 
at  the  end  of  October,  1863,  the  plaintiffs* 
present  solicitors  opened  a  communication 
with  the  defendant's  solicitors  on  the  sub- 
ject of  the  building,  and  a  correspondence 
ensued  between  them,  which  continued  up 
to  the  end  of  November,  1863 ;  and  ulti- 
mately, on  the  8th  of  January,  1864,  the 
original  bill  in  this  cause  was  filed.  It 
has  since  been  amended ;  and,  as  amended, 
it  complaiiis  of  the  plaintiffs'  right  of  way 
being  obstructed  by  the  defendant's  build- 
ing, and  by  the  defendant  having  allowed 
vans  and  carriages  to  stand  in  the  way  or 
passage,  and  it  also  complains  of  the  light 
and  air  coming  to  the  back  of  the  plain- 
tiffs' houses  being  obstructed. 

The  defendant,  by  his  answer  to  the  bill, 
in  sabstance  admits  the  facts  as  above 
stated,  but  he  denies  the  damage. 

There  is  evidence  in  the  cause,  both  on 
the  part  of  the  plaintiffs  and  the  defendant. 
The  witnesses  on  the  part  of  the  plaintiffs 
speak  generally  to  obstructions  arising 
from  the  defendant  placing  vans  and  car- 
riages in  the  mews,  and  allowing  them  to 
stand  there,  and  to  inconvenience  arising 
firom  waggons  and  carts  being  unable  to 
turn  in  the  mews,  in  consequence  of  the 
defendant's  buildings.  But  it  is  perfectly 
evident,  from  the  testimony  of  these  wit- 
nesses, that  there  has  always  been  difficulty 
in  turning  carts  and  carriages  in  the  mews. 
Some  of  the  plaintiffs'  witnesses  also  speak 
to  the  diminution  of  light  and  air  coming 
to  the  back  of  the  plaintiffs'  houses ;  but 
most  of  the  witnesses  speak  of  this  in  general 
terms,  that  the  light  and  air  are  considerably 
or  materially  or  seriously  diminished  It 
is  said,  however,  in  the  affidavits  of  one  or 


two  of  these  witnesses,  that,  in  the  winter 
months,  there  is  a  loss  of  an  hour's  daylight 
in  the  afternoon.  On  the  other  hand,  one 
of  the  witnesses  on  the  part  of  the  defen- 
dant, Mr.  Wheeler,  says,  "  I  say  there  is 
not  now  more  difficulty  or  inconvenience 
in  turning  round  carts  or  carriages  in  the 
mews  than  there  was  before  the  erection, 
by  the  defendant,  of  the  new  buildings." 
And  Mr.  Wicks,  another  of  the  witnesses 
on  the  part  of  the  defendant,  says,  "the 
whole  of  the  new  buildings  was  raised  at 
the  time  of  the  alteration  about  5  or  6  feet," 
and  that  there  is  not  any  material  or  per- 
ceptible diminution  of  light  or  air  to  his 
own  back  premises  from  the  aforesaid 
alteration.  He  is  the  tenant  of  one  of  the 
houses  on  account  of  which  this  great  com- 
plaint is  made. 

The  Master  of  the  Rolls,  upon  the  hear- 
ing of  the  cause,  dismissed  this  bill,  with 
costs,  upon  the  ground,  as  appears  in  the 
report,  that  as  to  ancient  lights, — and,  from 
another  part  of  the  report  it  is  to  be  col- 
lected that  his  Honour  meant,  as  to  other 
easements  also, — the  Coxat  could  not  enter- 
tain the  matter,  as  the  damage  had  been 
actually  completed  before  the  bill  was 
filed;  in  support  of  which  view  his  Honour 
referred  to  the  case  of  Deere  v.  Guest. 

The  plaintiffs  have  appealed  from  this 
decree.  Three  points  have  been  insisted  on 
upon  their  behalf  in  support  of  this  appeal: 
first,  that,  notwithstanding  the  damage  was 
completed  before  the  bill  was  filed,  it  was 
competent  to  this  Court  to  grant  the  relief 
by  way  of  injunction  prayed  for  by  this 
bill;  secondly,  that,  under  the  circum- 
stances of  the  case,  relief  ought  to  have 
been  granted  ;  and,  thirdly,  that,  assuming 
that  the  relief  by  way  of  injunction  was 
properly  refused,  damages  ought  to  have 
been  awarded  to  the  plaintiffs. 

As  to  the  first  of  these  points,  the  course 
of  the  Court  in  granting  mandatory  injunc- 
tions, such  as  are  prayed  for  by  this  bill, 
was  gone  into  much  at  length  on  the  part 
of  the  plaintiffs,  and  a  great  number  of 
cases  upon  the  subject  were  cited.  I  have 
looked  into  these  cases  with  as  much  at- 
tention as  I  have  been  able,  and  I  do  not 
find  that  any  distinction  has  been  taken  in 
them  as  to  the  granting  of  such  injunctions 
in  cases  of  easements  and  in  other  cases, 
and  certainly  they  do  not  seem  to  me  to 
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warrant  any  such  general  role  as  the 
Master  of  die  Rolls  has  laid  down  being 
adopted  in  all  cases.  The  case  of  Deere  v. 
Quest^  which  his  Honour  seems  mainly  to 
have  relied  on  in  support  of  the  rule  laid 
down  by  him,  does  not  seem  to  me  to  support 
it.  It  certainly  does  not  in  terms  lay  down 
any  such  general  rule  as  his  Honour  has 
pronounced,  and  it  does  not  seem  to  me  to 
prove  anything  more  than  that  the  facts 
alleged  in  that  particular  case  were  not 
considered  by  the  Court  to  be  such  as  to 
warrant  the  granting  of  the  mandatory 
injunction,  which  was  asked  by  the  bill  It 
certainly  would  not  be  consistent  with  the 
authorities  to  lay  down  any  such  general 
rule  as  is  proposed  as  applicable  to  all  the 
cases,  and  I  can  see  no  principle  which  can 
warrant  its  being  laid  down  as  applicable 
to  cases  of  easements,  and  not  to  other 
cases ;  for,  in  many  cases,  the  damage  oc- 
casioned by  interfering  with  an  easement 
is  as  great,  if  not  greater  than  would  be 
occasioned  by  interfering  with  other  rights. 
I  cannot,  therefore,  venture  to  go  so  far  as 
the  Master  of  the  Rolls  appears  to  have 
gone  in  this  case,  or  to  say  that  relief,  by 
way  of  injunction,  ought  to  have  been 
refiised  in  this  case  upon  the  mere  ground 
that  the  damage  had  been  completed  before 
the  bill  was  filed.  The  authorities  upon 
this  subject  lead,  I  think,  to  this  conclusion, 
that  every  case  of  this  nature  must  depend 
upon  its  own  circumstances,  and  that  this 
Court  will  not  interfere  by  way  of  man- 
datory injunction  of  this  nature,  except  in 
cases  in  which  extreme,  or,  at  all  events, 
very  serious  damage  will  arise  from  its 
interference  being  withheld. 

Such  then  being  the  principles  by 
which  we  ought  to  be  guided  in  deter- 
mining this  case,  I  proceed  to  consider 
the  second  question,  whether,  under  the 
circumstances  of  the  case,  the  relief  by 
way  of  injunction  prayed  by  this  biU 
ought  to  have  been  granted,  and  I  am 
of  opinion  that  it  ought  not  There 
are  three  matters  in  respect  of  which 
relief  \&  asked :  the  obstructions  to  the 
right  of  way  occasioned  by  the  extension 
of  the  new  buildings  beyond  the  limits  of 
the  shed,  the  obstructions  to  the  right  of 
way  by  carriages  being  allowed  to  stand 
in  the  roadway,  and  the  impediments  to 
the  access  of  light  and  air  occasioned  by 


the  new  buildings.  As  to  none  of  these 
grounds,  does  it  seem  to  me,  that  there  is 
any  such  extreme  or  serious  damage  as 
could  justify  the  mandatoiy  injunction 
which  is  asked.  As  to  the  first  ground,  the 
right  of  way  is  not  wholly  stopped ;  the 
question  is  one  merely  of  the  comparative 
inconvenience  of  the  right  of  way  as  it 
formerly  existed  and  as  it  now  exists.  As 
to  the  second  ground,  the  case  is  one 
merely  of  temporary  and  occasional  incon- 
venience ;  and,  as  to  the  third  ground,  I 
think  that  the  diminution  of  light  and  air 
to  the  plaintiffs'  house  is  not  such  as  would 
warrant  us  in  granting  the  relief  which  is 
asked.  I  fully  agree  in  the  observations 
of  the  Lord  Chancellor  in  the  late  case  of 
Clarke  v.  Clarh  (I),  which  seems  to  me  to  go 
fax  towards  disposing  of  this  part  of  the 


The  remaining  question  is  as  to  the 
damages.  This  question  depends  upon  Mr. 
Rolfs  Act  and  Sir  H.  Caams's  Act  As  to 
Mr.  Rolfs  Act,  independently  of  the  doubt 
which  I  suggested  in  Johnton  v.  JVyatt^ 
and  which  I  continue  to  feel,  I  am  of 
opinion  that  there  is  nothing  in  the  act 
which  renders  it  necessary  for  us  to  give 
this  relief;  for  I  think  that  the  question  of 
damages  is  within  the  meaning  of  the  act, 
a  question  as  to  which  a  Court  of  common 
law  has  concurrent  jurisdiction;  and  I 
think  that  the  plaintiffs  had  not  at  the  time 
of  the  filing  of  this  bill,  any  case  entitling 
them  to  relief  in  equity ;  and  that  the  mat- 
ter, therefore,  has  been  improperly  brought 
into  equity,  and  ought  to  have  been  left  to 
the  sole  determination  of  a  Court  of  law. 
It  is  obvious  that  if  we  were  to  entertain 
the  question  of  damages  when  the  case, 
in  other  respects,  fails  in  equity,  the  con- 
sequence would  be  to  put  an  end  to  all 
actions  in  cases  of  this  nature,  and  bring 
all  such  cases  under  the  jurisdiction  of  this 
Court.  Then  as  to  Sir  H.  Caims's  Act, 
independentiy  of  the  question  whether  it 
empowers  the  Court  to  give  damages  in 
cases  in  which  there  is  no  sufficient  ground 
for  an  injunction,  I  think  it  clear  that  the 
act  leaves  it  in  the  discretion  of  the  Court 
whether  it  will  award  damages  or  not,  and 
I  am  of  opinion  that  in  this  case  the 
question  of  damages  will  be  much  more 

(1)  Ante,  161;  «.  o.  1  Law  Rep.  Ch.  Ap.  16. 
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ntiflfkctorily  tried  at  law  than  in  this 
Court. 

In  the  result,  therefore,  although  I  differ 
from  the  reasons  given  by  the  Master  of 
Uie  Rolls,  I  agree  entirely  in  the  conclusion 
at  which  he  arrived,  and  I  am  of  opinion 
that  this  bill  was  properly  dismissed  with 
costs.  The  appeal,  therefore,  must  be  dish 
miBsed,  but,  under  the  circumstances,  I 
think  there  should  be  no  costs  beyond  the 
deposit,  which  must  be  returned  to  the 
respondent 

Lord  Justicb  Knight  Brtjoe. — I  as- 
sent to  each  of  my  learned  Brother^s  con- 
chiflions,  and  for  the  reasons  which  he  has 


LoBDs  JusncKs.  ) 

J        17  I  *^^^^  ^'  WHITTINGHAM. 

Ancient  Lights — Right  to  sue  in  Equity — 
Damages — Farm  of  Decree. 

In  a  eouH  less  than  16  feet  wide,  a  house 
of  the  height  of  30  feet  10  inches  was  raised 
to  the  height  of  36  feet  8  inches^  and  an 
adiaeent  yard  of  incoimderabU  depth,  which 
had  a  wall  l^feet  high  in  front  and  a  high 
will  in  the  rear,  was  huiU  upon  to  the  same 
height  as  the  house : — Held,  on  a  bill  filed 
hy  the  owners  of  the  house  opposite,  thai  the 
damage  from  loss  of  light  and  air  was  too 
small  to  entitle  them  to  any  relief  in  equity, 
and  the  bUl  wcu  dismissed,  unihout  prejudice 
to  an  action  at  law. 

Hie  plaintiffs  in  this  suit  were  the  owners 
and  occupiers  of  17,  Took's  Court,  Cursitor 
Street,  which  was,  in  this  part  of  it,  be- 
tween 15  and  16  feet  wide,  and  ran  north 
and  south.  The  defendant  was  the  owner 
of  a  house  on  the  west  side,  opposite  to  the 
plaintiff's  house.  The  defendant's  house 
originally  was  30  feet  10  inches  high,  with 
a  frontage  of  31  feet  6  inches,  and  adjacent 
to  this  house  on  the  north  side  of  it  was 
a  yard  bounded  towards  the  court  by  a  wall 
14  feet  high,  with  a  frontage  of  12  feet 
6  inches.  The  yard  was  of  inconsiderable 
depth,  and  was  bounded  in  the  rear  by  a 
high  mdL  The  defendant  erected  upon 
the  site  of  his  former  house  and  the  ]^urd 
a  bnildmg  of  the  uniform  height  of  36  feet 
8  indiesL 

Kkw  Bserb,  36.— Crakc. 


The  bill  prayed  for  an  injunction;  but, 
at  the  hearing  before  Vice  Chancellor 
Kindersley,  the  plaintiffs  did  not  press  that 
part  of  the  prayer,  but  asked  that  damages 
might  be  awarded.  The  Vice  Chancellor 
considered  that  substantial  damage  had 
been  incurred,  and  referred  it  to  chambers 
to  ascertain  what  would  be  a  fair  amount 
of  compensation;  he  also  ordered  the  de- 
fendant to  pay  iJie  costs.  The  defendant 
appealed  fropi  this  decree.  The  strongest 
evidence  on  behalf  of  the  plaintiffs 
is  mentioned  in  Lord  Justice  Turner's 
judgment  It  may  be  added  that  Batter- 
shall  was  a  wood-engraver  working  in  the 
room  on  the  first  floor.  He  stated  that  in 
consequence  of  the  loss  of  light  he  was 
obliged  to  change  his  position,  when  at 
work,  to  a  place  less  convenient  than  his 
accustomed  one :  and  it  was  shewn  that 
he  kept  his  windows  in  a  very  dirty  state, 
and  that  a  broken  pane  was  and  had 
been  for  a  considerable  time  patched  with 
a  piece  of  paper. 

Mr,  Baily  and  Mr.  F.  T.  White,  for  the 
plaintiffs. 

Mr.  Glasse  and  Mr.  Kay,  for  the  defen- 
dant, contended  that  the  damage  done  to 
the  plaintiffs'  property  was  insufficient  to 
entitle  them  to  an  injunction,  and,  there* 
fore,  to  any  relief  in  equity. — ^They  referred 


C^rke  V.  Clark,  ante,    161  ;    1    Law 

Rep.  Ch.  Ap.  16. 
The  Currier^  Company  v.  Corbett,   13 

W.  Rep.  638 ;  on  appeal,  ibid.  1066. 
Durell  V.  Pritchard,  34  Law  J.  Rep. 

(n.s.)  Chanc.  698;  s.  c.  on  appeal, 

ante,  p.  223. 
Mr.  Bcnly,  in  reply. 

Lord  Justice  Knight  Bruce. — I  never 
differ  from  the  Vice  Chancellor  Kindersley 
without  hesitation  and  mistrust  The  ques- 
tion here,  it  seems  to  me,  is,  whether  any 
material  damage,  whether  wrongful  or  not 
wrongful,  has  been  proved  to  have  been 
sustained  in  consequence  of  the  acts  of 
which  complaint  is  mada  And  it  appears 
to  me  that  the  mere  circumstance,  as  the 
Lord  ChanceDor  has  said,  of  some  diminu- 
tion of  light  in  a  populous  city,  is  not 
enough  to  create  a  just  cause  of  complaint 
I  think  that  if  the  case  of  Clarke  v.  Clark 
20 
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warrant  any  such  general  role  as  the 
Master  of  the  Rolls  has  hiid  down  being 
adopted  in  all  cases.  The  case  of  Deere  v. 
Questy  which  his  Honour  seems  mainly  to 
have  relied  on  in  support  of  the  rule  laid 
down  by  him,  does  not  seem  to  me  to  support 
it.  It  certainly  does  not  in  terms  lay  down 
any  such  general  rule  as  his  Honour  has 
pronounced,  and  it  does  not  seem  to  me  to 
prove  anything  more  than  that  the  facts 
alleged  in  that  particular  case  were  not 
considered  by  the  Court  to  be  such  as  to 
warrant  the  granting  of  the  mandatory 
injunction,  which  was  asked  by  the  bill  It 
certainly  would  not  be  consistent  with  the 
authorities  to  lay  down  any  such  general 
rule  as  is  proposed  as  applicable  to  all  the 
cases,  and  I  can  see  no  principle  which  can 
warrant  its  being  laid  down  as  applicable 
to  cases  of  easements,  and  not  to  other 
cases ;  for,  in  many  cases,  the  damage  oc- 
casioned by  interfering  with  an  easement 
is  as  great,  if  not  greater  than  would  be 
occasioned  by  interfering  with  other  rights. 
I  cannot,  therefore,  venture  to  go  so  far  as 
the  Master  of  the  Rolls  appears  to  have 
gone  in  this  case,  or  to  say  that  relief^  by 
way  of  injunction,  ought  to  have  been 
refused  in  this  case  upon  the  mere  ground 
that  the  damage  had  been  completed  before 
the  bill  was  filed.  The  authorities  upon 
this  subject  lead,  I  think,  to  this  conclusion, 
that  every  case  of  this  nature  must  depend 
upon  its  own  circumstances,  and  that  this 
Court  will  not  interfere  by  way  of  man- 
datory injunction  of  this  nature,  except  in 
cases  in  which  extreme,  or,  at  all  events, 
very  serious  damage  will  arise  from  its 
interference  being  withheld. 

Such  then  being  the  principles  by 
which  we  ought  to  be  guided  in  deter- 
mining this  case,  I  proceed  to  consider 
the  second  question,  whether,  under  the 
circumstances  of  the  case,  the  relief  by 
way  of  injunction  prayed  by  this  bill 
ought  to  have  been  granted,  and  I  am 
of  opinion  that  it  ought  not  There 
are  three  matters  in  respect  of  which 
relief  is  asked:  the  obstructions  to  the 
right  of  way  occasioned  by  the  extension 
of  the  new  buildings  beyond  the  limits  of 
the  shed,  the  obstructions  to  the  right  of 
way  by  carriages  being  allowed  to  stand 
in  the  roadway,  and  the  impediments  to 
the  access  of  light  and  air  occasioned  by 


the  new  buildings.  As  to  none  c 
grounds,  does  it  seem  to  me,  that  there  is 
any  such  extreme  or  serious  damage  as 
could  justify  the  mandatory  injunction 
which  is  asked.  As  to  the  first  ground,  the 
right  of  way  is  not  wholly  stopped;  the 
question  is  one  merely  of  the  comparative 
inconvenience  of  the  right  of  way  as  it 
formerly  existed  and  as  it  now  exists.  As 
to  the  second  ground,  the  case  is  one 
merely  of  temporaiy  and  occasional  incon- 
venience ;  and,  as  to  the  third  ground,  I 
think  that  the  diminution  of  light  and  air 
to  the  plaintiffs'  house  is  not  such  as  would 
warrant  us  in  granting  the  relief  which  is 
asked.  I  fully  agree  in  the  observatioiLs 
of  the  Lord  Chancellor  in  the  late  case  of 
Clarke  v.  Clark  (1 ),  which  seems  to  me  to  go 
far  towards  disposing  of  this  part  of  ^e 
case. 

The  remaining  question  is  as  to  the 
damages.  This  question  depends  upon  Mr. 
Rolt's  Act  and  Sir  H.  Caims's  Act  As  to 
Mr.  Rolfs  Act,  independently  of  the  doubt 
which  I  suggested  in  Johman  v.  Wjfotty 
and  which  I  continue  to  feel,  I  am  of 
opinion  that  there  is  nothing  in  the  act 
which  renders  it  necessary  for  us  to  give 
this  relief;  for  I  think  that  the  question  of 
damages  is  within  the  meaning  of  the  act^ 
a  question  as  to  which  a  Court  of  common 
Uw  has  concurrent  jurisdiction;  and  I 
think  that  the  plaintifl^  had  not  at  the  time 
of  the  filing  of  this  bill,  any  case  entitling 
them  to  relief  in  equity ;  and  that  the  mat- 
ter, therefore,  has  been  improperly  brought 
into  equity,  and  ought  to  have  been  left  to 
the  sole  determination  of  a  Court  of  law. 
It  is  obvious  that  if  we  were  to  entertain 
the  question  of  damages  when  the  case, 
in  other  respects,  fails  in  equity,  the  con- 
sequence would  be  to  put  an  end  to  all 
actions  in  cases  of  this  nature,  and  bring 
all  such  cases  under  the  jurisdiction  of  this 
Court  Then  as  to  Sir  H.  Caims's  Act, 
independently  of  the  question  whether  it 
empowers  the  Court  to  give  damages  in 
cases  in  which  there  is  no  sufficient  ground 
for  an  injunction,  I  think  it  clear  that  the 
act  leaves  it  in  the  discretion  of  the  Court 
whether  it  will  award  damages  or  not,  and 
I  am  of  opinion  that  in  this  case  the 
question  of  damages  will  be  much  more 

(1)  Ank,  151;  a.  a  1  Law  Rep.  Ch.  Ap.  16. 
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Mtisfoctorily  tried  at  law  than  in  this 
Court. 

In  the  result,  therefore,  although  I  differ 
from  the  reasons  given  by  the  Master  of 
the  Rolls,  I  agree  entirely  in  the  conclusion 
at  which  he  arrived,  and  I  am  of  opinion 
that  this  bill  was  properly  dismissed  with 
eosts.  The  appeal,  therefore,  must  be  dm- 
missed,  but,  under  the  circumstances,  I 
think  there  should  be  no  costs  beyond  the 
deposit,  which  must  be  returned  to  the 
respondent. 

LoED  Justice  Knight  Bruce. — I  as- 
sent to  each  of  my  learned  Brother^s  con- 
clusions, and  for  the  reasons  which  he  has 
stated 


Loans  JusnoBs.  ) 

J       17         I  *^^^^  ^'  whittingham. 

Ancient  lAgkU — Right  to  9ue  in  Equity — 
Damages — Form  of  Decree. 

In  a  court  less  than  16  feet  wide^  a  hotue 
of  the  height  of  30  feet  10  inches  was  raised 
to  the  height  of  36  feet  8  inches,  and  an 
adiaeeni  yard  of  inconsiderable  depth,  which 
had  a  wall  14  feet  high  in  front  and  a  high 
waU  in  the  rear,  was  built  upon  to  the  same 
height  cu  the  house : — Held,  on  a  bill  filed 
by  the  owners  of  the  house  opposite,  that  the 
damage  from  loss  of  light  and  air  was  too 
small  to  entitle  them  to  any  relief  in  equity, 
and  the  bill  was  dismissed,  without  prg'udiee 
to  an  action  at  law. 

Hie  plaintiffs  in  this  suit  were  the  owners 
and  occupiers  of  17,  Took's  Courts  Oursitor 
Street^  which  was,  in  this  part  of  it,  be- 
tween 15  and  16  feet  wide,  and  ran  north 
and  south.  The  defendant  was  the  owner 
of  a  house  on  the  west  side,  opposite  to  the 
plaintiff's  house.  The  defendant's  house 
originally  was  30  feet  10  inches  high,  with 
a  frontage  of  31  feet  6  inches,  and  adjacent 
to  this  house  on  the  north  side  of  it  was 
a  yard  bounded  towards  the  court  by  a  wall 
14  feet  high,  with  a  frx)ntage  of  12  feet 
6  inches.  The  yard  was  of  inconsiderable 
depth,  and  was  bounded  in  the  rear  by  a 
high  wall  The  defendant  erected  upon 
the  rite  of  his  former  house  and  the  yard 
a  building  of  the  uniform  height  of  36  feet 
8  inches. 

Rsv  Sbuss,  3&— €hanc. 


The  bill  prayed  for  an  injunction;  but> 
at  the  hearing  before  Vice  Chancellor 
Kindersley,  the  plaintiffs  did  not  press  that 
part  of  the  prayer,  but  asked  that  damages 
might  be  awarded.  The  Vice  Chancellor 
considered  that  substantial  damage  had 
been  incurred,  and  referred  it  to  chambers 
to  ascertain  what  would  be  a  fair  amount 
of  compensation;  he  also  ordered  the  de- 
fendant to  pay  tiie  costs.  The  defendant 
appealed  fropi  this  decree.  The  strongest 
evidence  on  behalf  of  the  plaintiffs 
is  mentioned  in  Lord  Justice  Tumei^s 
judgment  It  may  be  added  that  Batter- 
shall  was  a  wood-engraver  working  in  the 
room  on  the  first  floor.  He  stated  that  in 
consequence  of  the  loss  of  light  he  was 
obliged  to  change  his  position,  when  at 
work,  to  a  place  less  convenient  than  his 
accustomed  one :  and  it  was  shewn  that 
he  kept  his  windows  in  a  very  dirty  state, 
and  that  a  broken  pane  was  and  had 
been  for  a  considerable  time  patched  with 
a  piece  of  paper. 

Mr.  Baily  and  Mr.  F.  T.  White,  for  the 
plaintiffs. 

Mr.  Glasse  and  Mr.  Kay,  for  the  defen- 
dant, contended  that  the  damage  done  to 
the  plaintiffs'  property  was  insufficient  to 
entitle  them  to  an  injunction,  and,  there- 
fore, to  any  relief  in  equity. — ^They  referred 
to— 

Clarke  v.  Clark,  ante,   161  ;    1    Law 

Rep.  Ch.  Ap.  16. 
The  Currier^  Company  v.  Corbett,   13 
W.  Rep.  638 ;  on  appeal,  ibid.  1056. 
Durell  V.  Pritchard,  34  Law  J.  Rep. 
(n.s.)  Chanc.  698;  s.  c.  on  appeal, 
ante,  p.  223. 
Mr.  Baily,  in  reply. 

Lord  Justice  Knight  Beuce. — I  never 
differ  from  the  Vice  Chancellor  Kindersley 
without  hesitation  and  mistrust  The  ques- 
tion here,  it  seems  to  me,  is,  whether  any 
material  damage,  whether  wrongful  or  not 
wrongful,  has  been  proved  to  have  been 
sustained  in  consequence  of  the  acts  of 
which  complaint  is  mada  And  it  appears 
to  me  that  the  mere  circumstance,  as  the 
Lord  Chancellor  has  said,  of  some  diminu- 
tiott  of  light  in  a  populous  city,  is  not 
enough  to  create  a  just  cause  of  complaint. 
I  think  that  if  the  case  of  Clarke  v.  CUxrk 
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had  been  decided,  and  the  Lord  ChanceUor's 
observations  made  in  that  case  had  been 
made  at  the  time  when  this  case  was  before 
the  Vice  Chancellor,  and  had  been  brought 
to  his  attention,  he  very  probably  would 
have  decided  otherwise.  It  seems  to  me, 
looking  to  the  Lord  Chancellor's  observa- 
tions in  that  case,  and  to  the  evidence  in 
this,  that  a  material  amount  of  damage  has 
not  been  shewn  to  have  been  caused,  and 
therefore  there  was  not  sufficient  ground 
for  an  injunction.  The  doubt  I  have  is 
as  to  whether,  having  regard  to  the  two 
modem  acts  of  parliament  that  have  been 
mentioned  (Sir  Hugh  Caims's  Act  and  Mr. 
Rolfs  Act),  this  bill,  dismissed  as  I  think 
it  should  be,  should  or  should  not  be  dis- 
missed without  prejudice  to  an  action. 

Lord  Justice  Tuenbb. — I  should  have 
had  great  hesitation  in  differing  from  the 
Vice  Chancellor  Kindersley  in  this  case, 
without  having  more  carefully  considered 
the  affidavits  which  have  been  filed,  than  I 
have  had  during  the  present  argument;  but 
I  am  perfectly  satisfied  that  if  the  modem 
decisions  had  occurred  before  this  judgment 
had  been  given  by  the  Vice  Chancellor, — I 
refer  more  especiidly  to  that  case  of  Clarke 
V.  Clark,  I  think  I  may  also  refer  to  the 
case  of  The  Cui^rient  Company,  which  had 
not  been  reported  at  that  time,  and  also  to 
Durell  V.  Pritchard,  which  was  only  decided 
on  the  last  day  before  the  Court  rose  for 
the  Christmas  holidays, — he  would  not  have 
made  the  decree  which  he  has  made  in  the 
present  case.  Right  or  wrong,  I  think  that 
those  authorities  must  govern  the  mles  of 
the  Court,  and  I  may  say  for  myself  I  am 
entirely  satisfied  with  the  Lord  Chancellor's 
judgment  in  the  case  of  Clarke  v.  Clark,  I 
think  these  cases  had  been  carried  too  far 
before  the  decision  in  Clarke  v.  Clark  was 
pronounced.  There  is  here  really  no  evi- 
dence of  any  substantial  damage  being  done. 
What  is  the  evidence  as  to  the  light?  Mr. 
Lawrence,  who  occupies  the  ground-floor  of 
the  house,  does  not  say  to  what  extent  he 
has  been  obliged  to  light  the  gas  earlier  than 
before;  and  in  the  case  of  Durell  v.  Prit- 
chard  I  think  there  was  evidence  that  they 
had  been  obliged  to  light  the  gas  an  hour 
earlier  than  they  were  before,  and  yet  we 
thought  that  was  not  a  case  for  the  Court's 
interference.  Mr.  Lawrence's  clerk  (I  suppose 
an  apprentice  only)  says  that  the  light  was 


considerably  obstrocted ;  but  as  to  what  the 
meaning  of  "  considerably  obstructed"  in  his 
judgment  is  there  is  nothing  to  enable 
us  to  form  any  opinion.  But  I  do  not 
think,  independently  of  that  evidence,  there 
is  any  case,  because  I  cannot  go  the  length 
of  saying  that  Mr.  Batterahall's  evidence  is 
important  evidence  on  which  to  determine 
this  question ;  for,  really,  he  almost  admits, 
in  his  affidavit,  that  by  changing  the  posi- 
tion of  his  table  from  the  middle  of  the 
room  to  the  window,  he  is  able  to  go  on 
with  his  work  just  as  well  as  he  was  before. 
It  seems  to  me,  therefore,  that  there  is  a 
fidlure  of  evidence  in  this  case,  and  of  course 
the  bill  is  not  properly  filed  unless  at  the 
time  it  was  filed  there  was  ground  for  coming 
to  this  Court.  I  think  there  was  no  such 
ground,  and  therefore  I  think  the  bill  must 
be  dismissed.  I  do  not  object  to  dismiss- 
ing it  without  prejudice  to  an  action,  be- 
cause the  Courts  of  law  have  in  one  or  two 
cases  seemed  to  consider  that  the  jurisdic- 
tion being  now  open  in  this  Court,  the 
question  must  be  considered  as  finally  de- 
cided here  so  that  no  action  can  be  main- 
tained. I  do  not  think  we  ought  to  pre- 
clude that  right,  if  there  is  any. 


WooD,V.C.  )    r 

Nov    9        \    ^^^  HAVELOCK  8  TRUSTS. 

Practice  —  Order —  Variation  of  Date 
disallovfed — Supplemental  Order, 

Where^  in  the  interval  between  the  pro- 
nouncing of  an  order  by  the  Court  and  the 
time  of  its  being  drawn  up,  a  drcumstance 
occurs  which  renders  the  order  in  part  nu- 
gatory, the  Court  will  not  vary  the  dale  io 
suit  6ie  happening  of  events^  but  will  make 
a  supplemental  order. 

Three  out  of  four  trastees  originally 
named  in  the  will  of  Colonel  Havelock 
having  died,  an  order  was  made  on  petition, 
under  the  Tmstee  Acts,  on  the  11th  of 
February,  1865,  for  the  appointment  of 
three  new  tmsteesjointly  with  the  survivor, 
and  for  the  transfer  by  such  survivor  of 
certain  sums  of  stock.  The  order  was 
made,  subject  to  the  production  before  the 
Registrar  of  proper  evidence  of  the  deaths 
of  the  three  trustees,  and  some  delay  having 
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occnrred  in  obtaimng  evidence  of  the 
death  of  one  of  them,  it  was  not  drawn  up 
and  entered  until  the  4th  of  May,  1865. 

Prior  to  that  date,  however,  the  survivor 
of  the  original  trustees  had  died,  and  the 
direction  contained  in  the  order  for  the 
transfer  by  him  of  the  sums  of  stock 
into  the  names  of  himself  and  the  newly- 
appointed  trustees  could  not  be  carried 
(rat  His  executors  declined  to  act  in  the 
matter. 

Mr,  Cu8t  moved  that  the  date  of  the 
order  might  be  varied  from  the  4th  of  May, 
as  it  now  stood,  to  the  11th  of  February, 
when  the  order  was  pronounced  by  the 
Conrt;  so  as  to  take  effect  before  the  death 
of  the  surviving  trustee.    He  cited 

In  re  the  Buea  Coal  and  Iron  Company^ 
31  Law  J.  Rep.  (n.s.)  Chanc.  429. 

Wood,  V.C— It  will  not  be  right  to 
alter  the  date  of  the  order,  because  the 
dates  of  the  evidence  recited  in  it  must 
remain  as  they  are,  and  the  order  would 
then  be  inconsistent  with  itself  This  case 
is  different  from  a  mere  clerical  error  or 
accidental  omission.  The  proper  course  will 
be  to  make  a  supplemental  order,  bearing 
the  date  of  the  present  application,  stating 
the  death  of  the  surviving  trustee,  and 
vesting  all  the  trust  funds  in  the  three 
newly-appointed  trustees. 


Wood, 
Dec.  9, 


h  18.  I 


In  re  ths  London  kebcan- 
tils  discount  company 
(limited). 


Company  —  Voluntary  Winding  -  up— 
Supervision  of  Court — Liquidators,  Appoint- 
ment of— 2b  A  26  Vid,  c,  89.  (Companies 
Ad,  1862,)  «.  138,  147,  148. 

The  Court  will  not  during  a  voluntary 
winding-up  assume  supervision  at  the  instance 
of  a  dissentient  minority,  against  the  wish  of 
a  majority,  there  being  no  evidence  of  the 
m/^ority  having  been  obtained  by  undue  or 
corrupt  influence. 

Pending  the  voluntary  winding  up  of  a 
company,  certain  contributories  presented 
a  petition,  charging  the  promoter,  directors 
and  others  dehors  the  company  with  im- 
proper dealings,  and  alleging  that  the  liqui- 
datorSy  who  had  been  elected  by  a  majority 


of  votes  at  a  general  meeting,  were  partisans 
of  the  directors  and  not  competent  to  act  in- 
dependently  in  the  tdnding-up,  and  praying 
that  the  voluntary  imnding  up  of  the  com- 
pany might  continue  under  the  supervision 
of  the  Court,  and  that  another  liquidator 
might  be  appointed  unth  power  to  act  singly, 
and  without  the  intervention  of  the  others; 
the  object  of  the  petitioners  being  to  com- 
mence litigation  in  respect  of  the  matters 
charged  in  the  petition.  The  election  of  the 
liquidators  at  the  meeting  had  taken  place 
upon  the  avowed  understanding  that  there 
would  be  no  litigation.  TheCourt  directed  the 
petition  to  stand  over,  in  order  that  a  meet- 
ing of  shareholders  might  be  held  to  consider 
the  specific  question  of  litigation,  and  no  such 
meeting  having  been  called,  the  petition  was 
dismissed,  unthout  prejudice  to  the  right  of 
the  petitioners  to  file  a  bilL 

This  was  a  petition  presented  by  three 
contributories  of  the  London  Mercantile 
Discount  Company  (Limited). 

By  an  agreement  dated  the  2nd  of  January, 
1864,  and  made  between  Mr.  Kintrea  (the 
projector  of  the  company)  and  Mr.  Whiffin 
(the  secretary  of  the  British  Reversionary 
and  Investment  Company,  Limited),  a  con- 
tract was  entered  into  for  the  amalgama- 
tion of  the  last-named  company  wi^  the 
then  projected  London  Mercantile  Discount 
Company,  upon  the  following  terms :  The 
new  company  were  to  take  the  goodwill, 
assets  and  liabilities  of  the  then  existing 
company,  upon  payment  of  9,000^  as  pur- 
chase-money, of  which  sum  Mr.  Kintrea 
was  to  receive  5,000^  in  consideration  of 
his  paying  all  preliminary  expenses  relating 
to  the  establishment  of  the  new  company, 
up  to  the  time  of  the  allotment  of  shares, 
and  indemnifying  the  directors  against  aU 
liability  in  respect  thereof;  but  no  allotment 
of  shares  was  to  be  made  unless  two-thirds 
of  the  proposed  first  issue  were  subscribed 
for  and  taken  up. 

On  the  7th  of  January,  1864,  the  new 
company  was  registered  under  the  act,  1862. 
The  articles  of  association  provided  that  the 
directors  should,  within  one  month  of  the 
date  of  allotment,  pay  all  expenses  incurred 
in  registering  and  establishing  the  com- 
pany up  to  the  date  of  allotment,  and  should 
adopt  and  carry  into  effect  any  contract 
already  made  on  behalf  of  the  company  for 
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the  pnrchase  of  the  business  of  the  British 
Reversionary  and  Investment  Company 
(Limited). 

The  petition  stated  that  the  subscribers 
to  the  memorandum  of  association  were  all 
nominees  of  Kintrea,  and  transferred  their 
shares  to  him  as  soon  as  the  formation  of 
the  company  was  effected. 

By  articles  of  agreement  made  the  8th  of 
January,  1864,  between  the  new  discount 
company  of  the  one  part,  and  Mr.  Kintrea 
of  the  other  part,  reciting  the  agreement  of 
the  2nd  of  January  (but  with  the  omission 
of  the  clause  providing  for  the  payment  of 
the  5,000/.  to  Kintrea,  and  with  the  false 
insertion  of  the  words  ''  provided  no  allot- 
ment of  shares  be  made"  in  that  clause  of 
the  previous  agreement  which  provided 
for  the  payment  of  all  the  preliminary  ex- 
penses by  Kintrea),  covenants  were  formally 
entered  into  by  the  parties  respectively  for 
carrying  out  the  terms  of  the  former  agree- 
ment. 

A  new  board  of  directors  (comprising 
six  of  the  directors  of  the  British  Reveiv 
sionaiy  and  Investment  Company)  was 
then  elected,  and  the  common  seal  of  the 
new  company  was  set  to  the  last-mentioned 
agreement 

The  requisite  number  of  shares  not 
having  been  subscribed  for,  a  proposal  was 
shortly  afterwards  made  by  one  Jay,  and 
finally  accepted  by  the  company,  for  the 
purchase  of  another  discount  business  then 
carried  on  by  Messrs.  Womersley  &  Burt 
By  the  terms  of  this  purchase  (for  the 
negotiation  of  which  Jay  received  from  the 
directors  2,000/.),  Messrs.  Womersley  & 
Burt  were  to  receive  13,000/.  in  cash  and 
13,000/.  in  shares.  The  petition  alleged 
that  Jay  was  merely  the  agent  of  Kintrea 
in  the  transaction,  and  that  the  2,000/. 
was  in  (act  paid  over  by  him  to  Kintrea; 
it  further  stated  that  the  purchase  was 
effected  without  any  previous  inspection 
of  the  books  of  the  firm,  and  upon  terms 
so  exorbitant  and  disadvantageous  that, 
although  shares  were  afterwards  rapidly 
taken  up  by  the  public,  the  company  was 
crippled  at  its  very  commencement  and 
never  in  a  position  to  cany  on  business 
with  success.  Messrs.  Womersley  &  Burt 
were  ako  appointed  managing  directors  at 
a  salary  of  750/.  each,  the  payment  of 
which  was  unauthorized  by  any  resolution 


of  the  company,  and  contrary  to  the  arti- 
cles of  association. 

The  affairs  of  the  company  being  in  this 
hopeless  condition,  on  the  7th  of  August, 
18G5,  nine  contributories  (including  WMffin 
and  three  directors)  presented  a  petition  to 
the  Master  of  the  Rolls,  praying  that  the 
company  might  be  absolutely  wound  up.  The 
petition,  however,  was  afterwards  dismissed 
with  the  consent  of  the  petitioners,  a  spe- 
cial resolution  for  the  voluntary  winding 
up  of  the  company  having  in  the  mean 
time  been  passed  at  a  general  meeting  held 
on  the  19th  of  September,  and  confirmed 
at  a  second  geneikl  meeting  on  the  18th 
of  October,  1865. 

Disputes  then  arose  as  to  the  appoint- 
ment of  liquidators,  and  this  last  meeting 
was  adjourned  to  the  27th  of  October.  In 
the  interval,  at  the  instance  of  the  present 
petitioners  and  other  dissentient  share- 
holders, an  opinion  of  counsel  was  obtained 
to  the  effect  that  the  directors,  by  their 
gross  negligence,  had  rendered  tiiemselves 
liable  for  the  damage  resulting  from  the 
above-mentioned  transactions,  and  that  it 
was  competent  for  the  shareholders  to 
pursue  their  remedy  in  equity,  pending 
the  voluntary  winding-up  of  the  company. 
This  opinion  was  read  at  the  adjourned 
meeting. 

It  appeared  also  that  since  the  17  th  of 
October  a  report  upon  the  affairs  of  the 
company,  generally  adverse  to  the  proceed- 
ings of  the  directors,  had  been  circulated 
among  the  shareholders.  This  report  was 
drawn  up  by  a  committee  of  investigation, 
appointed  for  the  purpose,  on  the  19th  of 
September,  of  which  Whiffin  was  a  member. 

At  the  meeting,  Messrs.  Whiffin  and  Stone 
were  nominated  to  act  as  liquidators ;  bat 
the  present  petitioners  and  other  members 
objected  to  their  appointment,  upon  the 
ground  that  Mr.  Whifiin  was  too  much 
implicated  in  the  dealings  of  the  directors 
to  act  independently,  and  that  Mr.  Stone, 
being  one  of  the  auditors,  had  passed  the 
accounts,  and  had  in  that  respect  connived 
at  their  mal-practices.  The  objecting  share- 
holders proposed  as  liquidator  one  Cooper, 
a  professional  accountant,  and  a  discussion 
ensued,  in  the  course  of  which  the  solicitor 
of  the  directors  expressly  stated  that  the 
vote  of  the  shareholders  upon  the  choice 
of   liquidators  would   be    considered    as 
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deciding  whether  there  was  to  be  any  liti- 
gation (as  advised  by  counsel)  or  not.  A 
poll  was  then  taken,  and  Whiffin  and  Stone 
were  elected  by  a  large  minority  of  votes, 
including  their  own  and  those  of  Womersley 
&  Bart,  and  the  other  directors,  together 
with  a  laige  number  of  proxies  held  by 
them. 

The  petitioners  stated  that  of  the  inde- 
peodeat  votes  there  was  a  majority  for 
Cooper;  that  Messrs.  Whiffin  and  Stone 
\rtn  mere  partisans  of  the  directors  and  not 
proper  persons,  under  the  circumstances,  to 
couduct  the  winding  up  of  the  company; 
and  prayed  that  an  order  might  be  made 
for  the  absolute  winding  up  and  dissolution 
of  the  comiiauy  by  the  Court,  or  that  the 
voluntary  winding  up  of  the  company  might 
continue  under  the  supervisiun  of  the  Court; 
and  that  an  additional  liquidator  (namely, 
Mr.  Cooper)  might  be  appointed,  with 
power  to  prosecute  singly,  and  without  the 
intervention  of  any  other  liquidator,  all 
remedies  at  law  or  in  equity  in  respect  of 
the  matters  charged  in  the  petition. 

Mr,  Bolt  and  Mr,  WuUaJce  appeared 
for  the  petitioners. 

Mr,  Daniel  and  Mr.  J,  N,  HigginB^ 
for  the  company  and  the  liquidators. 

A  great  mass  of  evidence  relating  to  the 
drcomstances  above  stated  was  laid  before 
the  Court,  and  commented  upon  by  both 
aides.  The  question  was  then  raised  as  to 
the  power  of  Uie  Court,  under  the  145th  and 
U7th  sections  of  the  act,  1862,  to  interfere 
during  the  voluntary  winding  up  of  a  com- 
pany;  upon  which  they  cited  In  re  The 
Gibraliar  and  Malta  Bank  (1),  then  re- 
cently before  the  Lords  Justices. 

Wood,  Y.C.  thought  that  further  time 
ought  te  be  allowed  to  take  the  sense  of 
the  whole  body  of  shareholders  upon  the 
specific  question  whether  there  should  be 
htigatioQ  or  not,  and  directed  the  petition 
ti)  stand  over,  that,  in  the  interval,  a  meet- 
ing of  the  shareholders  might  be  held  for 
that  purpose. 

No  such  meeting,  however,  was  called, 
the  petitioners  being  of  opinion  that  the 

<1)  86  Law  J.  Rep.  (K.s.)  Chuic.  49;  t.o.  1 
Lftw  fi«p.  Ch.  Ap.  69. 


result  of  the  voting  would  be  the  same  as 
before. 

Mr.  EoU  and  Mr.  Westlake  (Dec.  VS) 
again  supported  the  petition. 

Mr,  Daniel  and  Mr.  Higgins,  for  the 
respondents,  were  not  called  upon. 

Wood,  Y.C. — It  appears  to  me  that  I 
ought  not  to  make  any  order  upon  this 
petition,  especially  as  the  petitioners  have 
now  refused  that  course  which,  as  pointed 
out  by  the  act  of  parliament,  seemed  to  me 
a  reasonable  one  to  adopt  for  ascertaining 
the  wishes  of  the  shareholders.  I  think 
that  the  Court  can  hardly  be  too  careful  in 
adhering  rigorously  to  the  view  entertained 
by  the  legiskture,  in  allowing  a  company 
to  wind  up  voluntarily  instead  of  incurring 
the  very  serious  expense  and  inconvenience 
of  winding  up  under  the  direction  of  this 
Court.  It  was  thought  right  by  the  legis- 
lature that  the  shareholders  should  meet 
and  regulate  that,  as  well  as  every  other 
part  of  their  own  business,  according  to 
the  views  of  the  majority;  and  provided 
the  votes  of  the  majority  are  exercised 
properly  and  reasonably,  there  is  no  ground 
whatever  for  the  interference  of  the  Court. 
At  the  same  time,  no  doubt,  it  was  foreseen 
that  there  might  arise  cases  of  such  decided 
undue  influence,  and  such  a  course  of  over- 
bearing authority  by  those  whose  acts  were 
sought  to  be  impeached,  that  there  was 
reserved  to  the  Court  the  power  of  super- 
intending a  voluntary  winding-up,  by  put- 
ting in  force  ite  coercive  jurisdiction  to 
prevent  any  improper  attempt  on  the  part 
of  those  who  might  endeavour  to  screen 
their  own  actions  by  procuring  a  voluntary 
winding-up.  It  is  only  by  placing  their 
case  as  near  as  possible  to  this  latter 
alternative,  that  the  petitioners  could 
have  any  hope  of  success  in  obtaining 
an  order  upon  the  present  application. — 
[His  Honour  then  considered  the  form  of 
the  petition  in  connexion  with  the  allega- 
tions contained  in  it  as  to  the  improper 
conduct  of  Kintrea  iu  the  original  estab- 
lishment of  the  company,  first,  in  obtaining 
for  himself  a  bonus  out  of  the  sale  of  the 
business  of  the  British  Reversionary  Com- 
pany, and  again  in  negotiating  the  purchase 
of  Messrs.  Womersley  &  Burt's  business 
through  the  intervention  of  Jay,  and  also 
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vith  regard  to  the  chai^^  of  improvidenti 
if  not  fraudulent,  deaUngs  made  against 
the  directors  in  respect  of  the  same  trans- 
actions, and  continued] — Such,  then,  are 
the  charges  which  have  been  made.  I 
pronounce  no  opinion  at  all  at  present  as 
regards  either  Mr.  Kintrea  or  Mr.  Jay. 
The  company  is  quite  as  competent  to 
investigate  those  charges,  if  they  think 
proper  to  do  so,  as  I  am;  but  it  will  pro- 
bably answer  all  the  purposes  of  the  peti- 
tioners if  I  say  at  present  that  were  there 
nothing  else  in  the  case,  I  should  probably 
think  there  was  some  ground  for  the  alle- 
gations made  with  re^^rd  to  the  dealings 
of  those  gentlemen.  With  regard  to  the 
purchase  of  the  discount  business,  if  I  were 
sitting  in  chambers,  considering  whether  it 
was  desirable  that  proceedings  should  be 
instituted  in  respect  of  that  transaction,  I 
should  say  that  it  would  be  very  hazardous 
as  the  matter  stands,  and  very  doubtful 
whether  any  litigation  would  succeed,  be- 
cause, whether  the  books  were  inspected  or 
not,  it  is  clear,  upon  the  evidence,  that  the 
business  which  Messrs.  Womersley  &  Burt 
handed  over  to  the  company  was  a  very 
large  and  valuable  concern. 

Then  we  come  to  consider,  who  are  the 
proper  judges  upon  the  question  of  litiga- 
tion? Why,  parliament  intended  that  the 
company  should  be  the  judges  of  that  as 
of  eveiything  else,  if  they  were  put  in  a 
position  to  judge,  and  therefore  I  must  be 
satisfied,  before  I  make  any  order  upon  a 
petition  of  this  character,  that  it  is  the  wish 
of  the  majority  of  the  shareholders.  Now  I 
want  really  to  know  whether  in  truth  this 
is  a  case  of  a  minority  of  shareholders  being 
overborne  by  improper  and  corrupt  influence, 
for  then,  no  doubt,  the  Court  would  inter- 
fere. That  is  one  of  the  very  objects  which 
the  legislature  had  in  view  when  it  said 
that,  notwithstanding  a  voluntary  winding 
up,  there  should  be  a  power  of  interference ; 
but  I  cannot  find  any  trace  of  that.  All 
that  is  alleged  is,  that  if  you  deduct  the 
directors'  votes,  the  votes  of  those  gentle- 
men who  were  connected  with  the  discount 
business,  all  Mr.  Whiffin's  votes  and  Mr. 
Stone's  votes,  and  the  votes  held  in  proxy 
by  these  several  parties,  you  will  ultimately 
get  a  minority  in  favour  of  the  views  of  the 
petitioners.  But,  on  the  other  hand,  it  is 
equally  conceded  that  if  you  do  not  deduct 


the  proxies  held  by  those  persons,  there 
is  a  majority  of  the  company  still  adverse 
to  those  views.  Now,  first,  with  reference 
to  deducting  the  votes  of  the  principals,  it 
might  possibly  be  reasonable  to  say  that 
the  directors'  votes  should  be  deducted  in 
a  case  of  this  description ;  and,  again,  it 
might  be  reasonable  to  say  that  the  votes 
held  by  Womersley  &  Burt  should  be  ex- 
cluded, the  sale  of  their  business  being  one 
of  the  matters  to  be  investigated.  But  I 
cannot  see  any  possible  ground  for  deduct- 
ing the  votes  of  Messrs.  Whiffin  and  St<me 
simply  because  they  have  been  elected 
liquidators.  What  mal-procedure  do  we  find 
with  regard  to  either  of  them?  Mr.  Whiffin 
was  one  of  that  committee  of  investigation, 
and  reported  in  some  respects  very  adversely 
to  the  directors.  The  only  alleged  reason 
why  I  should  supplant  these  gentlemen  or 
appoint  another  to  act  with  them,  who  will 
take  a  different  view  on  the  question  of 
litigation,  is  this,  that  it  was  put  to  a  meet- 
ing in  connexion  with  the  appointment  of 
liquidators  that  the  result  of  the  poll  would 
be  taken  as  deciding  who  were  in  favour 
of  and  who  were  adverse  to  litigation.  That 
may  certainly  have  been  a  rough  way  of 
ascertaining  the  wishes  of  the  shareholders ; 
but  it  was  quite  open  to  those  who  thought 
it  an  improper  or  unfair  procedure  to  submit 
to  the  meeting  that  it  was  so.  But  what 
impropriety  or  what  wrong  is  there  in  Mr. 
Whiffin  and  Mr.  Stone  distinctly  avowing 
that  they  are  adverse  to  litigation,  and  if 
they  are  so,  why  should  they  not  vote  so, 
and  take  the  office  of  liquidators  to  {»event 
it?  It  appears  tome  that  one  of  the  objects 
of  the  act  is  to  prevent  persons  being  em- 
barked in  the  litigation  which,  as  we  all 
know,  takes  place  in  winding  up  companies 
against  their  will ;  and  all  that  the  Court 
can  wish  to  consider  is,  what  is  the  will 
of  the  company?  and  if  I  am  satisfied  that 
it  is  the  will  of  the  company  (qualified,  as 
I  have  expressed  it,  by  the  consideration 
whether  or  not  there  has  been  an  over- 
whelming majority  fraudulently  got  toge- 
ther by  those  whose  acts  are  impeached), 
then  that  seems  to  me  to  be  the  very  thing 
which  the  legislature  has  pointed  out  for 
the  guidance  of  the  Court,  because  I  observe 
that  the  149th  section  does  not  say  ''the 
Court  musty''  but  ''  the  Court  may,  in  mat- 
ters relating  to  the  winding-up,  subject  to 
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snpemsion,  have  regard  to  the  wishes  of 
creditors  or  oontiibutories  as  proved  by  any 
sufficient  evidence,  and  may  direct  meet- 
ings of  creditors  or  contributories  to  be 
smnmoned  for  the  purpose  of  ascertaining 
their  wishes.*'  That  being  so,  I  would  ask, 
as  regards  the  original  meeting,  why  should 
I  deduct  the  votes  of  these  two  gentlemen  1 
and  still  more,  why  should  I  deduct  their 
proxies  )  If  persons  have  given  them  proxies, 
it  is  very  clear  that  they  have  confidence, 
and  wish  to  continue  their  confidence  in 
them.  I  must  assume  that  they  are  all  sui 
Juriij  and  competent  in  that  sense  to  give 
them  their  proxies ;  and  if  that  be  so,  why 
are  Uieir  votes  to  be  quashed  because  they 
tike  a  view  adverse  to  that  of  the  petition- 
en  f  Surely  it  would  be  a  most  improper 
act  <m  my  part  to  set  aside  those  proxies. 
It  did  occur  to  me,  and  for  this  reason 
I  proposed  the  adjournment  of  the  petition 
until  another  meeting  could  be  hdd,  that 
the  report  of  the  committee  of  investigation 
was  produced  for  the  first  time  at  the  meet- 
ing of  the  18th  of  October,  which  seems  to 
have  been  the  case,  so  that  the  absent  share- 
holders who  gave  proades  then  could  not 
have  heard  about,  and  in  all  probability 
did  not  know  about  the  report,  and  of 
course  they  could  not  know  what  was  stated 
at  that  meeting ;  and  therefore  I  suggested 
that  another  meeting  should  be  held,  that 
there  might  be  ample  time  to  circulate  all 
the  information  amongst  the  whole  body  of 
shareholders,  and  give  them  a  fresh  oppor- 
tunity of  recording  their  votes,  so  that  the 
Court  might  know  what  is  the  wish  of  the 
real  majority.  But  now  the  petitioners  tell 
me  frankly  that  it  is  quite  useless  to  call 
another  meeting,  because  they  know  that 
the  result  will  be  the  same  as  befora  If  so, 
I  ask,  on  what  pretence  can  this  Court  in- 
terfere with  the  proxies  or  any  of  the  votes? 
The  case  is  simply  reduced  to  this: 
here  is  a  majority  of  this  company  decidedly 
adverse  to  litigation.  I  cannot  say  they  are 
unwise,  because  they  may  know  very  well 
the  probability  or  improbability  of  success, 
or  what  would  be  the  value  of  any  success 
even  if  it  were  obtained.  If  I  were  to  make 
an  order  now  to  place  this  company  under 
the  superintendence  of  the  Court,  I  should 
be  depriring  them  of  the  benefit  intended 
by  the  legislature  in  giving  them  power  to 
wind  up  voluntarily,  and  I  should  be  con 


tinually  having  other  cases  of  dissatisfied 
shareholders  asking  to  have  their  views 
carried  into  effect,  instead  of  those  of  the 
majority  of  the  company.  Then  in  bringing 
the  matter  before  me  at  chambers  I  should 
have  all  this  contest  raised  over  again,  and 
I  should,  in  effect,  be  forcing  on  a  litiga- 
tion at  the  expense  of  the  whole  company, 
against  the  wishes  of  the  majority,  whereas 
by  refusing  to  interfere  at  all,  I  simply  throw 
the  expense  on  those  who  think  litigation 
desirable;  nor  do  I  in  any  way  prevent  their 
filing  a  bill,  if  they  think  proper  to  undei^ 
take  at  their  own  risk  the  chance  of  fiEdlure 
or  success.  I  shall,  therefore,  dismiss  the 
petition  without  prejudice  to  the  right  of 
the  petitioners  to  file  a  bilL 

With  regard  to  the  complaints  against 
the  directors,  qua  directors^  I  think  their 
case  might  be  reached  by  an  application  at 
chambers,  under  the  138th  section  of  the 
act,  without  the  extrinsic  operation  of  a  bill 


HAYNES  V.  BABTON. 


•Land 


EiNDEBSLET,  V.C. 

Jan.  12. 

Practice —  Lands  Clausea  Act- 
mbject  to  Suit — Costs. 

Where  land  taken  by  a  railway  company 
is  the  subfect-maiter  ofasuity  and  the  parties 
to  such  suit  are  necessarily  served  with  a 
petition  for  confirmation  of  the  conditional 
contra^st  and  investment  of  the  purchase- 
money,  and  such  parties  appear  thereon^  the 
company  must  bear  the  expenses  of  their 
service  and  appearance. 

Any  party  served  with  a  petition  is  en- 
titled to  appear  and  have  his  costs, 

Sidney  v.  Wilmer  (1)  dissented  from. 

This  was  a  petition  by  the  trustees  of 
the  wiU  of  Joseph  Bayley  Haynes,  whose 
estate  was  the  subject  of  an  administration 
suit,  in  which  they  and  others  were  defen- 
dants, to  obtain  the  sanction  of  the  Court 
to  a  contract  for  sale  to  the  Midland  Rail- 
way Company  of  certain  portions  of  the 
testator's  estate  situate  at  Hendon,  Middle- 
sex, which  the  company  had  given  notice 
to  take  under  the  powers  of  their  special 
act,  and  an  order  for  the  payment  into 
Court  and  investment  of  the  purchase  and 
compensation  monies,  with  the  usual  direc- 
tion as  to  payment  of  costs  by  the  company. 
(1)  SI  Beaf.  888. 
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The  petitaon,  which  was  duly  presented 
in  the  cause  and  in  the  matter  of  the  act, 
was  served  upon  the  plaintiffs  in  the  suit, 
who  were  tenants  for  life  of  the  lands  taken, 
and  upon  the  company. 

Mr,  W,  MtyrrtSy  for  the  petitioneis,  and 

Mr,  F,  Harriton,  for  the  respondents, 
the  plaintiffs  in  the  suit,  asked  for  their 
costs,  citing — 

Haynes  y.  Barton,  1  Dm.  &  Sm.  483; 
a  c.  30  Law  J.  Rep.  (n.s.)  Chanc 
804; 
where,  upon  a  previous  petition  in  this  suit 
for  the  re-investment  of  purchase-money 
paid  into  court  by  a  railway  company,  his 
Honour  had  decided  that  the  company  must 
pay  all  costs  of  the  tenants  for  life  and 
remaindermen  who  were  parties  to  the  suit 
and  properly  served. 

Mr.  Sarganty  for  the  company,  admitted 
their  liability  to  pay  the  costs  of  the  pe- 
titioners, and  the  expenses  of  serving  the 
respondents,  but  objected  to  pay  the  costs 
of  their  appearance,  relying  on  the  more 
recent  case  of 

Sidney  v.  WUmer  (No.  2),  31  Beav.  338; 
in  which  RomiUy,  M.R,  held  that  where, 
upon  an  application  to  invest  the  fund, 
the  parties  to  a  suit  had  been  served 
and  appeared  only  to  consent  to  the  order 
asked,  they  must  pay  their  own  costs  of 
appearance,  inasmuch  as  they  ought  not  to 
have  appeared  at  alL 

KiNDBBBLEY,  Y.C. — I  must  adhere  to 
the  rule  which  I  have  laid  down  in  this 
veiy  case  of  Haynes  v.  Barton^  that,  if  a 
railway  company  take  lands,  they  must 
bear  all  the  expenses  occasioned  thereby ; 
and  so,  where  the  lands  taken  are  the  sub- 
ject of  a  suit,  and  it  is  therefore  necessary 
to  serve  the  parties  to  that  suit,  in  order 
that  they  may  appear,  the  company  are 
equally  bound  to  pay  the  costs  of  sudk  ser- 
vice and  appearance  I  hold  that,  in  every 
case  where  a  petition  is  presented,  any 
party  served  with  that  petition  has  a  right 
to  appear  and  have  his  costs  (2).  Suppose  a 
person  served  with  a  petition,  who  is  utterly 
Ignorant  of  law.  He  must  consult  a  solicitor, 
and  who  is  to  pay  that  solicitor's  costs  f  Is 
he  to  appear  by  counsel  at  his  own  risk  and 
expense  )  Most  surely  not ;  and  therefore  in 

(2)  See  In  re  the  Marlborongh  dob  GoinpAiiy, 
Limitod,  ante,  146;  8.  o.  1  Law  Rep.  £q.  216. 


this  case  the  company  must  pay  not  only 
the  expenses  of  serving  the  petition,  but  the 
costs  of  the  respondents'  appearance  alaa 


EDMUNDS  V.  WAUGH. 


EiNDJSRSLET,  Y.C. 

Jan.  12,  13. 

Mortgage — Arrears  of  Interest — Proceed* 
of  Sale — Statute  of  ZAmitatwns — 3  dt  i 
Will,  4.  c.  27.  *.  42. 

2%e  six  year^  limitation  fixed  by  the  ilnd 
section  of  the  3  ik  4:  Will.  4.  e,  27,  for  the 
recovery  of  arrears  of  interest  on  a  mortgage 
debiy  does  not  prevent  a  mortgagee  who  has 
sold  from  retaining  more  than  six  yean 
arrears  out  of  the  proceeds  of  sale.  The 
linUtation  does  not  apply  against  the  mort- 
gagee in  a  suit  by  the  mortgagor  to  recover 
the  surplus  of  such  proceeds,  after  satisfar- 
tion  of  principal  and  interest;  nor,  semble, 
to  a  bill  to  redeem,^ 

The  representa&ves  of  the  transferee  of  a 
mortgage  in  fee  sold  the  mortgaged  premises, 
under  their  power  of  sale,  in  pursuance  of 
an  order  in  a  suit  instituted  by  them  for  the 
ctdministration  of  the  estate  of  their  testator, 
the  transferee.  The  interest  being  more  than 
six  years  in  arrear,  and  the  proceeds  of  sale 
more  than  sufficient  to  cover  the  principal 
and  six  yeard  arrears  of  interest^  but  in- 
sufficient to.  cover  all  the  arrears,  a  portion 
of  the  purchase-money  was  set  apart  in 
the  suit  as  an  indemnity  fund  to  answer 
any  possible  claim  on  behalf  of  the  mort- 
gagor, who  had  become  insolvent,  or  his 
assignees,  in  respect  of  the  surplus  proceeds 
of  sale.  The  trustees  petitioned  for  the 
transfer  to  the  general  credit  of  the  cause 
of  this  separate  fund,  and  an  account  of 
what  was  due  to  them  for  principal  and 
interest,  and  served  the  petition  upon  the 
mortgagor's  official  assignee : — Held,  that 
even  if  these  proceedings  could  be  regarded 
as  a  suit  by  the  mortgagor  to  get  back  the 
surplus  proceeds  of  sale,  still  this  was  no  suit 
by  which  arrears  of  interest  were  sought  to 
be  recovered,  within  the  meaning  of  the  42nd 
section,  and  that  the  petitioners  were  nM 
limited  to  six  years'  arrears. 

Mason  v,  Broadbent  (1)  dissented  from. 

This  was  a  petition  for  the  transfer  to 
the  credit  of  tiie  above-named  cause  of  a 
(I)  88  Beav.  296. 


ToL.  S6.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


235 


flepante  fund,  representing  part  of  the  pro- 
ceeds of  sale  of  certain  mortgaged  premieee, 
the  qnestion  being  as  to  &e  right  of  the 
mortgagees  to  retain  more  than  six  years' 
arrears  of  interest 

By  a  settlement  executed  on  the  mar- 
riage of  Lewis  Buckle  Bartholomew  with 
Charlotte  Margaretta,  afterwards  his  wife, 
a  certain  house  in  Reading  was  limited  to 
trustees  for  Charlotte  Margaretta  for  her 
separate  use  for  life;  with  remainder  to 
Lewis  Buckle  Bartholomew  for  life ;  with 
remainder  to  certain  uses  in  fiivour  of  the 
children  of  the  marriage ;  with  ultimate 
remainder  to  the  survivor  of  L.  B.  Bartho- 
lomew and  his  wife  Charlotte  Margaretta 
in  fee. 

Charlotte  Margaretta  died  in  1859,  and 
there  was  no  issue  of  the  marriage. 

By  a  mortgage,  dated  the  22nd  of  No- 
vember, 1833,  L.  B.  Bartholomew  and  his 
wife  conveyed  all  their  estate  and  interest 
in  this  house  to  William  Heniy  Yaldwyn 
in  fee,  to  secure  a  sum  of  1,100/.,  shortiiy 
afterwards  reduced  by  part  pajnnent  to 
500^  The  mortgage  deed  contained  the 
usual  power  of  sale^in  default  of  payment 
of  principal  and  interest,  vnth  a  declara- 
tion that  W.  H.  Yaldwyn,  his  heirs,  execu- 
tors, administrators  and  assigns,  should 
hold  the  proceeds  of  any  sale,  upon  trust, 
in  the  first  place,  to  reimburse  himself  and 
themaelTes  all  costs  of  sale  or  otherwise 
relating  to  the  execution  of  the  power,  and 
in  the  next  place  to  retain  and  satisfy  the 
principal  debt  and  all  interest  then  due,  and 
to  pay  the  surplus,  if  any,  to  the  person  or 
poaons  for  the  time  beong  entitled  to  the 
equity  of  redemption. 

By  an  indenture  of  the  20th  of  May, 
1847,  ihe  mortgage  became  vested  in 
George  Waugh,  the  testator  in  the  cause, 
who,  by  his  will,  dated  the  15th  of  October, 
1853,  appointed  Richard  Edmunds,  George 
Weiler  and  William  Fisher  his  executors 
and  trustees,  and  devised  and  bequeathed 
to  them  the  residue  of  his  real  and  personal 
estate,  upon  certain  trusts,  for  the  calling 
in  of  his  monies  due  on  mortgage,  and  for 
sale  and  conversion  of  his  property. 

Upon  the  death  of  George  Waugh  in 
1856  this  suit  was  instituted  by  his  execu- 
tors and  trustees  for  the  administration 
of  his  estate,  and  they,  by  order  of  the 
Coort^  sold  the  mortgaged  house  ;  and  by 
Nbw  Smn,  85.— OHAva 


a  deed  of  the  30th  of  May,  1860,  in  exer^ 
cise  of  their  power  of  sale,  conveyed  the 
same  to  T.  Hawkins,  the  purchaser.  The 
purchase-money,  SOOL,  was  paid  into  the 
Bank  to  the  credit  of  the  cause,  and  duly 
invested  in  Bank  3^.  per  cent  annuities. 

No  interest  had  been  paid  on  the  prin- 
cipal mortgage  debt  of  500/.  since  the  4th 
of  March,  1846,  L.  B.  Bartholomew,  the 
mortgagor,  having  become  insolvent  and 
obtained  protection  in  1844,*  and  the  pro- 
ceeds of  the  sale  of  the  mortgaged  pre- 
mises were  insufficient  to  satisfy  the 
principal  debt,  and  the  whole  of  the  un- 
paid interest,  though  more  than  enough 
to  answer  the  debt,  with  only  six  years' 
interest  up  to  the  time  of  sale.  In  this 
state  of  things  it  was  thought  that  some 
claim  might  be  made  on  behalf  of  the  mort- 
gagor, on  the  ground  that  the  mortgagees 
could  oidy  retain  the  last  six  years'  arrears, 
and  must  account  to  him  for  the  rest ;  and 
accordingly,  when  the  cause  came  on  for 
further  consideration,  on  the  13th  of  Decem- 
ber, 1862,  in  pursuance  of  an  order  then 
made,  the  sum  of  250/.  Bank  annuities, 
part  of  the  fund  then  representing  the  pro- 
ceeds of  sale,  was,  at  the  suggestion  of  the 
Court,  carried  over  to  a  separate  account, 
entitled  '^The  plaintiff's  contingent  liabi- 
lity account  in  respect  of  L  B.  Bartholo- 
mew's mortgage,"  as  an  indemnity  fund  to 
answer  any  such  claim  as  might  be  made 
by  him  or  his  assignee  against  the  plaantii& 
in  respect  of  the  proceeds  of  sale,  the  rest 
of  the  fund  being  carried  to  the  credit  of 
the  cause  in  part  satisfaction  of  the  mort- 
gage debt  and  costs  of  sale. 

The  executors  and  trustees  of  Geoige 
Waugh,  the  testator  in  the  cause,  now  pre- 
sent^ this  petition,  praying  that  the  250/. 
Bank  annuities  and  the  interest  accrued 
thereon,  might  be  transferred  to  the  gene- 
ral credit  of  the  cause,  or  for  an  account  of 
what  was  due  to  them  in  respect  of  prin- 
cipal, interest  and  costs,  and  a  similar 
transfer  of  the  amount  so  found  du& 

The  petition  was  served  upon  the  official 
assignee  of  the  insolvent  mortgagor,  who 
now  appeared,  and,  in  right  of  the  mort- 
gagor, claimed  all  the  proceeds  of  sale 
beyond  the  amount  of  the  principal  debt 
and  six  years'  arrears  of  interest. 

Mr.  8wamUm,  for  the  petitioners. — ^The 
2H 
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moitgageeB  are  entitled  to  retain  the  whole 
fourteen  years'  interest,  and  are  not  limited, 
as  is  contended,  by  the  42nd  section  of  the 
3  &  4  Will.  4.  c.  27  (2),  to  only  six  years' 
arrears.  In  the  first  place,  that  section  does 
not  apply.  These  proceedings  are  not  a 
"suit"  by  which  interest  is  sought  to  be 
''recovered."  The  mortgagees  have  exer- 
dsed  their  power  of  sale,  and  the  money  is 
in  their  hands  already;  they  are  seeking  to 
''recover"  nothing,  but  merely  to  retain 
what  is  due.  Or  if  it  is  not  in  the  hands  of 
the  mortgagees,  it  is  in  the  hands  of  the 
Court,  and  where  the  Court  is  in  possession 
the  statute  does  not  apply — 

Dixon  V.   Qayfert  (No.  1),  17  Beav. 

421 ;  8.  c.   23  Law  J.   Rep.  (n.s.) 

Chanc.  60. 
The  statute  which  is  said  to  bar  them 
removes  a  previously  existing  right,  and 
must  be  construed  with  the  utmost  strict- 
ness, and  this  case  is  clearly  not  within 
the  terms  of  the  act,  nor  is  it  within  its 
spirit  The  old  Statute  of  Limitations  did 
not  bar  the  right,  though  it  barred  the 
remedy — 

8pear9  ▼.  HaHly^  3  Esp.  81. 
HigginM  v.  ScoU^  2  B.  <fe  Ad.  413;  s.  c. 

9  Law  J.  Rep.  K.B.  262. 
Nor  is  the  right  gone  under  the  new  sta- 
tutes. If  the  mortgagees  brought  an  action 
on  the  covenant,  they  could  recover  against 
the  mortgagor  twenty  years'  arrears,  under 
the  3rd  section  of  the  3  <b  4  WilL  4.  c.  42  (3), 

(2)  The  42nd  leotion,  to  fiu*  m  u  mAteml,  u  m 
foUowB  :  '*  Thftt  ftfter  the  nid  Slat  day  of  Decem- 
ber, 1888,  no  aurrean  of  rent  or  ofmUrtd  in  reepect 
of  aaj  sum  of  money  chari^  upon  or  payable  oot 
of  any  land  or  rent,  or  in  respect  of  any  legacy,  or 
any  damages  in  reepect  of  auoh  arrean  of  rent  or 
intereet,  tihaU  he  recovered  hjf  any  dietren,  action, 
or  evit,  but  within  eix  yeart  next  after  the  eame 
mpectiyely  ehaU  ham  leoome  due,  or  next  after  an 
acknowledgment  of  the  aame  in  writing  shall  have 
been  given  to  the  penon  entitled  thereto,  or  his 
agent,  signed  by  the  person  by  whom  the  same 
was  p^able,  or  his  agent.** 

(8)  The  8nl  section  of  the  8  ft  4  WiU.  4.  c.  42. 
so  fitf  as  material  enacts,  "  That  all  actions  of  cove- 
nant or  debt  npon  any  bond  or  other  spedaltv,  that 
shall  be  sued  or  brought  at  any  time  after  the  end 
of  the  present  session  of  parliament,  shall  be  com- 
menced and  sued  within  the  time  and  limitation 
hereinafter  expressed  and  not  after,  that  is  to  say, 
the  said  actions  of  covenant  or  debt  upon  any  bond 
or  other  specialty  within  ten  years  after  the  end 
of  this  present  session,  or  within  twen^  years 
after  the  cause  of  such  actions  or  suits,  bat  not 
after." 


for  there  is  nothing  in  that  section  to  limit 
it  to  principal  only;  and  if  rent  can  be 
recovered  under  it,  why  not  interest?  It 
was  not  intended  that,  because  a  creditor 
had  security  upon  land  as  well  as  by  bond 
or  covenant,  his  personal  remedies  should 
be  impaired ;  and,  therefore,  the  3rd  section 
gives  him  a  right  to  bring  an  action  not- 
withstanding the  42nd  section  of  the  3  ft  4 
WilL  4.  a  27.— 

Paget  v.  Foley^  2  Ring.  N.C.  679;  a  c 

5  Law  J.  Rep.  (N.a)  C.P.  268. 
Straehan  v.  Thomas,  12  Ad.  ft  K  536; 

s.  c  9  Law  J.  Rep.  (n.&)  Q.R  397. 
To  hold  that  twenty  years'  arrears  could  be 
recovered  when  the  money  is  not  secured 
on  land,  but  only  six  years  when  it  is,  would 
be  to  impose  a  disability  on  persons  having 
a  charge  on  land. 

[Kiia>EBSLBT,  y.C. — I  see  no  inconsis- 
tency between  the  two  statutes:  the  one 
says,  you  shall  not  bring  your  action  but 
witbin  the  twenty  years ;  the  other,  when 
you  bring  it,  you  shall  recover  only  six 
years'  arrears.] 

The  present  point  is  new,  and  the  cases 
do  not  bear  upon  it  except  by  way  of  illus- 
tration. In  a  foreclosure  suit — 

Du  Vigier  v.  Lee,  2  Hare,  326 ;  s.  c  13 

Law  J.  Rep.  (n.s.)  Chanc.  345— 

Vice  Chancellor  Wigram  allowed  twenty 

years'  arrears  of  interest    That  decision 

has  not  been  overruled,  though  discussed  in 

Hunter  v.  Nockolds,  1  Mac.  &  Q.  640; 

S.C  19  Law  J.  Rep.  (n.s.)  Chanc  177, 
a  case  of  an  annuity  chaiged  on  land  and 
secured  by  the  personal  covenant  of  the 
grantor,  where  Lord  Chancellor  Cottenham, 
reversing  the  decision  of  Vice  Chancellor 
Wigram,  allowed  only  six  years'  arrears. 
Rut  that  case  does  not  apply.  Ail  that  it 
determined  was,  that,  in  a  suit  for  the 
administration  of  the  assets  of  a  grantor  of 
an  annuity,  the  annuitant  cannot  prove,  as 
a  personal  debt  for  more  than  six  years' 
arrears, — per  Vice  Chancellor  Wood  in 
SnowY.  Booth,  2  Kay  &  J.  1 32;  affirmed, 

on  appeal,  8  De  Qex,  M.  &  G.  69 ; 

S.C.  25  Law  J.  Rep.   (n.b.)  Chanc. 

417. 
Or,  if  Hunter  v.  NockokU  does  apply,  it  is 
overruled  by 

Coxy.  Dolman,  2  De  Qex,  M.  <fe  G.  592 ; 

s.  c  22  Law  J.  Rep.  ^n.s.)  Chanc.  427. 
If  this  were  a  bill  by  the  mortgagor  to 
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ndaem,  he  would  have  to  allow  twenty 
yean' interest — 

EhyY.  Norwood,  5  De  Gfex  <fe  Sul  240; 
8.  c  21  Law  J.  Rep.  (N.8.)Chanc.  716. 
IVae,  that  suit  was  by  the  heir,  but  the 
rale  would  be  the  same  in  a  suit  by  the 
mortgagor  himaelf ;  or  if  there  be  any  dis- 
tinction, then  here  the  claim  is  made,  not 
by  the  mortgagor,  but  by  his  assignee.  In 
a  foreclosure  suit — 

Smdair  y.  Jacksotiy  17  Beav.  405— 
Lord  fiomilly,  M.R.  gave  only  six  years' 
arrears ;  but  his  decision  proceeded  upon 
HwUer  T.  Noekoids,  and  this  is  clearly  not 
a  suit  to  forecloseu  If  it  be  a  suit  at  aU  it 
most  resembles 

MoMm  y.  Broadbent,  33  Beav.  296, 
a  suit  by  the  mortgagor  after  sale  to  re- 
coTer  the  surplus  purchase-money,  where 
Lord  RomiUy,  M.R  allowed  the  mortgagee 
to  retain  only  six  years'  arrears  of  interest 
fint  his  Lordship's  attention  was  not  spe- 
cially drawn  to  tiie  terms  of  the  42nd  sec- 
tion, and  the  case  cannot  be  relied  on. 
Lastly,  there  is  here  an  express  trust  of  the 
proceeds  of  sale,  and  the  first  trust  which 
the  mortgagee  has  to  execute  is  to  pay  him- 
self all  that  is  due,  and  that  is  a  sufficient 
trust  to  bring  it  within  the  saving  of  the 
25th  section,  and  the  principle  of  the  deci- 
sions in 

Young  v.  Lord  Waterpark,  1 3  Sim.  204; 
&  a  on  appeal,  15  Law  J.  Rep.  (n.s.) 
Chanc.  63 ; 

Coxy,  Dolman,  2  De  Gex,  M.  &  O.  592; 

Snow  V.  Booth,  ubi  supra ; 
and  if  so,  the  statute  will  not  apply. 
He  also  referred  to 

Sanders  v.  Coward,  15  Mee.  <fe  W.  48; 
B.  a  15  Law  J.  Hep.  (n.s.)  Exch.  97. 

Skelford  on  Real  Property  Statutes,  278. 
Mr,  Cutler,  for  the  official  assignee. — 
The  mortgagees  can  only  retain  six  years' 
anears  of  interest  First,  this  is  a  suit 
within  the  42nd  section.  A  petition  of 
this  nature  is  altogether  irregular:  the 
mortgagees  should  have  filed  a  bill  against 
the  mortgagor,  whereas  this  is  an  attempt 
to  foreclose  him  in  a  petition  to  which  he 
is  not  a  party;  and  though,  to  evade  the 
statute,  no  bill  has  been  filed,  these  pro- 
ceedings are  in  substance  a  '*  suit"  within 
the  spirit  of  the  act,  which  includes  any 
l^gal  proceedings  for  the  recovery  of  the 
money. 


[KiNDEBSLBT,  Y.C. — ^Tho  petition  does 
not  seek  to  "recover^'  from  the  mortgagor; 
the  question  is,  whether  he  can  recover 
from  the  mortgagees.  The  money  is  in 
their  hands  already,  for  the  Court  holds  it 
in  trust  for  them,  and  they  are  seekiug  to 
recover  nothing.] 

The  accident  of  the  money  being  in 
court  makes  all  the  difference,  for  it  neces- 
sitates this  petition,  which  I  maintain  to  be 
a  ''suit"  These  mortgagees  have  already 
proceeded  at  law,  and  proved  against  the 
mortgagor  in  bankruptcy.  The  operation 
of  the  two  statutes  is,  that  if  you  come  to 
equity  you  get  only  six  years'  arrears, 
though  if  you  proceed  at  law  you  get  twenty 
years'  arrears,  but  you  cannot  tack  your 
legal  to  your  equitable  remedy.  A  mort- 
gagee cannot  tack  the  debt  on  the  cove- 
nant against  the  mortgagor  himself  though 
he  may  against  the  mortgagor's  heir — 

Elvy  V.  Norwood,  ubi  supra ; 

Heams  v.  Bance,  3  Atk.  630; 
or  against  a  volunteer  daiming  under  the 
mortgagor — 

Du  Vigier  v.  Lee,  ubi  supra ; 
but  not  against  creditors.  In  the  last  case, 
if  there  had  been  no  bond  besides  the 
mortgage,  the  mortgagee  could  have  had 
only  six  years'  arrears;  and  the  price  of  re- 
deeming is  the  same  in  a  suit  by  the  mort- 
gagor to  redeem  as  it  is  in  a  suit  by  the 
mortgagee  to  foreclose — 

Du  Vigier  v.  Lee,  ubi  supra. 
And  if  this  is  not  a  suit  by  the  mortgagee, 
it  must  be  regarded  as  one  by  the  mortgagor 
coming  to  r^eem,  and  he  can  do  so  upon 
payment  of  six  years'  arrears — 

Mason  v.  Broadbent,  ubi  supra»  (per 
RomiUy,  M.R.  p.  301,) 
which  case  is  exactly  like  this.  I^  however, 
Du  Vigier  v.  Lee  makes  against  my  con- 
tention, I  say  it  is  overrul^  by  Hunter  v. 
Noekoids,  llie  decisions  upon  the  Irish 
Statute,  3  <fe  4  Vict,  c  105,  the  32nd  section 
of  which  is  in  the  same  words  as  the  3rd 
section  of  the  3  <fe  4  Will.  4.  c.  42,  are  in  my 
favour — 

Hughes  v.  Kelly,  3  Dm.  &  War.  482; 

Harrisson  v.  Duignan,  2  Dru.  A  War. 
295; 
in  both  of  which,  notwithstanding  the  cove- 
nant. Lord  St  Leonards  gave  only  six 
years'  interest;  and  what  was  there  con- 
tended to  be  a  trust  was  held  to  be  no 
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more  than  aa  obligation,  and  insufficient 
to  take  the  case  out  of  the  statute.  There 
is  no  more  here ;  or  if  there  is  a  trust  it 
does  not  arise  till  after  the  sale,  and  that  is 
nut  enough  to  bring  it  within  the  saving  of 
the  25th  section — 

M<uon  y.  Broadhent^  ubi  supra ; 
otherwise,  any  case  of  mortgage  would 
come  within  it  There  is  no  magic  in  the 
word  **  trust,'*  and  the  trust  is  of  the  pur- 
chase-money, while  the  25th  section  has 
reference  alone  to  land.  Where  there  is  a 
trust  to  secure  the  mortgage  and  interest, 
or  where  the  estate  is  vested  in  a  trustee, 
to  raise  a  sum  of  money  and  interest,  the 
statute  does  not  apply — 

Bound  V.  Bell,  30  Beav.  123;  s.  c.  31 
Law  J.  Rep.  (n.s.)  Chanc.  127  ; 
but  there  is  none  such  here.  If  there  is 
any  trust  at  all,  the  Court  is  trustee,  and 
that  renders  necessary  this  petition,  which 
is  within  the  purview  of  ^e  act,  if  not 
strictly  a  '^  suit."  And  the  new  statute  bars 
the  right,  as  well  as  the  remedy. 
He  also  referred  to— 

In    re   Fitzmaurtces    Minors,   15    Ir. 
Chanc.  Rep.  445. 

Humfrey  v.  Oery,  7  Com.  R  Rep.  667. 

Lord  SL  Leonards'  New  Beal  Prop,  8taL 
2nd  edit  148,  n.  1.  s.  74. 
[Mr,  Lewis,  for  the  insolvent  mortgagor, 
applied  to  be  heard,  but  the  Vice  Chan- 
cellor declined  to  hear  him.] 
A  reply  was  not  heard. 

KiNDieBaLEY,  y.C. — This  case  has  been 
most  ably  ai^gued,  but  I  am  clear  that  the 
first  point,  the  question  of  "suit,"  is 
strongly  in  favour  of  the  mortgagees ;  and 
if  so,  it  does  not  signify  what  may  be  the 
effect  of  the  numerous  cases  which  arise 
upon  the  other  points  that  have  been 
raised.  The  language  of  the  42nd  section 
of  the  act,  leaving  out  unnecessary  and  in- 
applicable words,  is  simply  this:  that  no 
arrears  of  interest  in  respect  of  any  sum  of 
money  charged  on  land  shall  be  recovered 
by  (not  in)  any  suit,  but  within  six  years 
next  after  the  same  shall  have  become 
due,  or  next  after  an  acknowledgment  in 
writing.  Then  the  question  arises,  is  the 
proceeding  now  before  me  a  suit,  withiu 
any  reasonable  meaning  of  that  term,  by 
which  interest  is  being  sought  to  be  re- 
ooveredl   Now,  here  is  a  m<Mtgage  made 


with  a  power  of  sale,  and  (without  entering 
into  the  question  of  trust,  or  not,  which 
is  not  the  point  now  before  me)  the 
agreement  by  the  deed  La,  that  in  case  the 
power  of  sale  shall  be  exercised,  and  the 
money  received  by  the  mortgagee,  he  is  to 
apply  it  iD  pa3dng  his  expenses  and  his 
debt,  and  then  to  hand  over  the  surplus  to 
the  mortgagor.  That  power  of  side  has 
been  exercised,  and  the  money  has  actually 
come  into  the  hands  of  the  mortgagee ;  that 
is  to  say,  the  persons  representing  the 
mortgagee's  interest,  in  consequence  of 
the  exercise  of  that  power.  Supposing  it 
still  remained,  not  merely  impliedly,  but 
actually  in  their  hands,  they  would  retain 
it  in  satisfaction  of  what  they  claimed  to 
be  due  to  them  for  principal  and  interest; 
and  would  insist,  whether  rightly  or  not,  on 
their  right  to  retain  not  merely  six,  but 
twenty  years'  arrears  of  interest,  or  what- 
ever might  be  the  amount  of  interest  short 
of  twenty  yeare'  due.  The  only  way  in 
which  the  money  could  be  got  out  of  their 
hands  would  be  by  the  mortgagor,  or  the 
persons  representing  the  mortgagor's  in- 
terest, taking  proceedings,  no  doubt  by  bill, 
for  the  purpose  of  compelling  the  repay- 
ment to  them  of  what  might  properly  be 
called  the  surplus. 

Now,  I  do  not  dt  present  express  any 
opinion  whether,  if  sudi  a  proceeding  took 
place,  which  was  the  case  in  Mason  v. 
Broadbent,  the  mortgagee  would  be  entitled 
to  have  credit  for  six  years*  interest  only, 
or  for  the  whole  amount,  short  of  twenty 
years'  interest,  which  might  be  due.  Sup- 
posing that  such  a  bill  were  filed  as  in 
Mason  v.  Broadbent,  and  supposing  that 
it  ought  to  be  held  that  there  was  no  right 
to  retain  more  than  six  years'  arrears  of 
interest,  what  is  the  position  of  things 
here)  The  present  case  is,  that  instead  of 
the  money  being  in  the  hands  of  the  mort- 
gagees, the  money  has  been  dealt  with  in 
this  way.  There  being  a  suit  to  administer 
the  estate  of  the  mortgagee,  his  executors, 
who  represent  his  interest,  and  who  have 
sold  and  received  the  money,  ask  the  Court 
to  direct  them  in  this  suit  what  they  are  to 
do  with  it;  in  other  words,  they  bring  it 
into  court  Does  the  cireumstance  of  their 
bringing  it  into  court  vaiy  the  rights  of 
the  parties?  I  apprehend  not  Supposing 
it  had  all  been  brou^t  into  court  to  the 
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credit  of  the  cause,  I  apprehend  that  that 
would  not  Taty  the  rights  of  the  parties. 
Bat  instead  of  that  being  done,  inasmuch 
as  it  was  anticipated  that  a  question  would 
be  raised  bj  the  mortgagor  or  the  person 
representing  his  interest,  as  to  whether  the 
Diortgagee  was  entitled  to  retain  more  than 
six  years'  arrears  of  interest,  and  the  exe- 
cutors and  trustees  of  the  mortgagee  desired 
to  be  made  safe,  some  600^.  only  was 
carried  to  the  general  credit  of  the  cause, 
and  250^.  was  carried  to  a  separate  indem- 
nity account,  to  indemnify  the  executors 
and  trustees  against  such  claim,  if  any,  as 
might  be  raised  by  the  persons  representing 
the  interest  of  the  mortgagor.  That  cir- 
cumstance can  make  no  d^erence  in  the 
rights  of  the  parties.  It  is  sidd  the  money 
is  no  longer  in  the  hands  of  the  mortgagees, 
but  in  &e  hands  of  the  Court.  That  is 
perfectly  tme;  but  it  is  in  the  hands  of 
the  Court,  not  as  money  belonging  to  the 
mortgagor,  or  brought  in  by  him,  but  as 
money  which  is  brought  in  by  the  mort- 
gagee; and  being  in  the  hands  of  the  Court 
for  the  mortgagee,  it  is  in  effect  and  in 
construction,  as  between  mortgagee  and 
mortgagor,  in  the  hands  of  the  mortgagee; 
S8  between  the  trustees  under  the  mort- 
gagee's will  and  the  eestuis  que  trusty  it  is 
in  the  hands  of  the  Court  as  an  indenmity 
to  those  trustees,  but,  subject  to  that 
indemnity,  it  is  in  the  hands  of  the  mort- 
gagee. 

it  is  now  sought  to  deal  with  that  money 
by  this  petition,  which  is  presented  in  the 
cause,  and  to  which,  of  course,  the  mort- 
gagor, or  the  persons  representing  the 
mortgagor's  interest,  are  no  parties;  and 
by  it  the  trustees  ask  for  the  distribution 
of  this  fund  according  to  the  rights  of  the 
parties  claiming  under  the  mortgagee's  will, 
but  at  the  same  time  so  to  deal  with  it 
as  to  preserve  the  security  intended  to  be 
given  by  carrying  it  to  a  separate  account 
Tlie  only  way  to  accomplish  that  is  to 
give  notice  to  the  mortgagor,  or  the  person 
representing  Ids  interest,  that  they  are 
going  to  deal  with  this  money,  so  that  if 
he  has  any.  claim  he  may  make  it;  and, 
aooorduigly,  the  assignee  of  the  mortgagor 
is  served  with  the  petition  in  order  that,  if 
he  thinks  fit^  he  may  appear  and  assert 
his  daim.  Therefore,  it  appears  to  me  that 
the  highest  ground  whidi  the  mortgagor 


can  stand  upon,  even  if  it  could  be  put 
upon  that  ground,  is  to  say  that  he  ought 
to  be  regarded  as  if  he  had  filed  a  bill  to 
get  back  all  beyond  the  principal  and  six 
years'  interest 

Assuming,  then,  that  he  does  stand  in 
the  position  of  a  mortgagor,  after  the  power 
of  sale  has  been  exercised  and  the  money 
received  by  the  mortgagee,  filing  a  bill 
for  the  purpose  of  recovering  the  surplus 
money,  and  insisting  that  there  ought  to  be 
no  more  than  six  years'  interest  allowed  to 
the  mortgagee,  does  that  come  within  the 
description  in  the  42nd  section  of  *'  a  suit 
by  which  interest  is  to  be  recovered"! 
Could  a  bill  by  the  mortgagor  to  get  back 
the  surplus  money  be  by  any  possibility 
called  a  suit  by  which  the  interest  was 
recovered  ?  I  do  not  know  that  it  would 
make  any  difference  if  the  words  were  "  in 
a  suit,"  but  still  it  is  worthy  of  note  that 
the  word  used  is  *'  6y."  1  am  not  touching 
the  question  whether  this  petition  is  a  suit, 
but  I  am  assuming  for  the  moment  that  it 
is  to  be  regarded  as  a  suit;  in  fact  I  am 
putting  the  respondent  to  this  petition  in 
the  same  position  as  if  he  had  filed  a  biU. 
Surely,  according  to  the  plain  language  of 
the  section,  this  limitation  can  only  apply 
to  the  case  where  interest  is  sought  to  be 
recovered  by  a  suit,  and  that  must  be  a 
suit  by  the  person  seeking  to  recover  the 
interest,  and  the  only  person  who  can  do  so 
is  the  mortgagee.  The  mortgagor  is  seeking 
to  recover  the  surplus  after  satisfaction  of 
principal  and  interest,  and  that  at  all  events 
is  not  a  seeking  to  recover  interest.  Nor, 
on  the  other  hand,  would  such  a  suit  as  I 
am  supposing  for  the  benefit  of  the  mort- 
gagor be  a  suit  by  which  the  mortgagee, 
who  is  the  only  person  who  can  recover 
interest,  is  seeking  to  recover  it.  He  is 
holding  the  money;  he  has  got  his  interest; 
it  might  have  been  that  he  had  sold  the 
estate  for  double  the  amount  of  principal 
and  all  the  interest  churned  to  be  due  upon 
it.  He  has  been  paid  all,  and  is  not  seek- 
ing to  recover  anything.  How  can  it  be 
possibly  said  that  the  legislature  intended 
to  apply  this  to  such  a  case  as  I  am  sup- 
posing in  fiivour  of  the  mortgagor, — a  suit 
by  the  mortgagor  to  recover  the  surplus 
after  satisfying  principal  and  interest?  It 
would  be  perverting  the  terms  of  the  act 
to  say  that  it  applies  to  such  a  case. 
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I  am  met,  no  dcmbt,  by  the  case  of  Ma&on 
▼.  BroadbefU,  That  was  just  such  a  bill  as 
I  am  supposing,  a  bill  by  the  mortgagor, 
after  the  money  had  been  received  by  the 
mortgagee,  to  recover  the  surplus  money 
after  satisfaction  of  principal  and  interest, 
and  the  dedsion  was,  that  the  mortgagee  in 
that  case  could  only  retain  six  years'  ar- 
rears of  interest  After  observing  upon  the 
question  of  trust,  which  I  am  not  at  all 
touching  upon  at  this  moment,  his  Lord- 
ship says,  "  It  would  be  an  anomalous  state 
of  things  to  say,  that  the  day  before  the 
power  of  sale  was  exercised,  the  sale  could 
have  been  stopped,  and  that  the  mortgagor 
could  have  redeemed  the  property  by  pay- 
ment of  the  principal  and  six  years'  interest, 
but  that  the  day  after  the  sale  he  is  obliged 
to  pay  interest  from  the  date  of  the  deed 
for  twelve,  thirteen  or  fourteen  years.  I  am 
confirmed  in  this  view  because  the  deed 
subsequently  directs  the  application  of  the 
money  in  payment  of  the  interest  on  the 
mortgages,  and  the  surplus,  if  any,  is  to  be 
accumidated  towards  the  payment  of  the 
principal  I  am  of  opinion,  therefore,  that 
this  case  comes  within  the  principle  laid 
down  by  Lord  Cottenham,  in  the  case  of 
Hunter  v.  Nockolds,  and  that  it  is  not  a 
case  in  which  more  than  six  years'  interest 
can  be  recovered."  But  there  is  no  observa- 
tion upon  the  language  of  the  section  which 
I  have  been  considering.  His  Lordship's 
attention  does  not  seem  to  have  been  ad- 
dressed to  the  question  whether  the  terms  of 
the  act  applied  distinctly  to  it  He  assumes, 
what  might  be  open  to  a  great  deal  of  argu- 
ment, that  if  it  were  a  bill  for  redemption, 
the  mortgagee  would  only  be  entitled  to 
retain,  or  to  have  paid  to  him  six  years' 
arrears,  and  upon  that  assumption  he  pro- 
ceeds to  the  conclusion,  that  where  the 
power  of  sale  had  been  exercised,  there 
could  be  no  difference,  and  it  must  still  be 
regarded  in  the  same  light  as  if  it  were  a 
biU  for  redemption  by  the  mortgagor.  No 
doubt  there  is  that  authority  in  favour  of 
the  mortgagor  in  this  case.  But  I  am  bound 
to  say,  that  I  cannot  concur  in  the  con- 
clusion that  such  a  case  as  that  which  I  am 
supposing  in  favour  of  the  mortgagor,  a  bill 
by  the  mortgagor  to  recover  the  surplus 
money,  comes  within  the  plain  import  of 
the  language  of  the  42nd  section.  It 
appears  to  me,  giving  to  the  mortgagor 


the  benefit  of  the  utmost  he  could  daim, 
and  as  a  concession  in  his  &vour  for  the 
purpose  of  trying  the  case,  that  this  was  a 
suit  by  him,  and  not  a  mere  petition  with 
which  he  is  served  in  order  that  he  may 
raise  the  question  if  he  can  ;  it  is  impos 
sible  to  say  that  such  a  suit  as  that  by  him 
would  be  a  suit  by  which  '<  arrears  of  in- 
terest "  were  sought  to  be  "  recoveiwL" 

If  I  am  right  so  £Eff,  that  it  does  not  come 
within  the  words,  does  it  come  within  the 
spirit  of  the  act  f   It  appears  to  me  that  it 
does  not,  even  if  I  could  look  at  it  in  that 
point  of  view,  and  strain  the  words  in  order 
to  meet  it    But  we  must  bear  in  mind 
that  this  is  an  act  of  parliament  taking 
away  from  parties  a  ri^t  which  they  had 
before,  namely,  a  right  in  the  mortgagee  to 
have  twenty  years'  arrears  of  interest  paid 
to  him  if  so  much  was  due.  What  right  has 
the  Court  to  put  a  wider  construction  upon 
the  clause  in  question  than  that  which  the 
language  fiiirly  imports  f    I  apprehend  the 
intention  of  the  legislature  was  this,  that  if 
a  mortgagee  chooses  to  allow  six  years  to 
elapse,  and  then  \&  obliged  to  come  to  aCoort 
in  order  to  get  payment  of  his  principal  and 
interest,  he  shall  not  have  more  than  six 
years'  interest    Does  it   follow   that  the 
legislature  meant  to  enact  that,  in  case  the 
mortgagor  comes  to  redeem,  who,  after  all, 
it  must  be  recollected  has  lost  his  legal 
estate  by  the  period  for  the  payment  having 
passed,  and  who  has  only  an  equity  to  come 
here,  he  is  to  be  entitled  to  ask  the  Court, 
when  it  gives  him  this  equitable  aid,  that 
although  he  has  not  paid  any  interest  for 
considerably  more  tlum  six  years  past,  he 
shall  be  relieved  upon  payment  of  only  six 
years'  arrears  ?  I  really  do  not  see  the  jus- 
tice of  importing  such  an  interpretation  into 
that  section.    When  I  look  at  the  terms  of 
the  act,  it  appears  to  me  clear  that  the  legis- 
lature only  intended  it  to  apply  to  a  case 
in  which  a  suit  was  instituted,  by  which 
suit  the  interest  was,  or  was  sought  to  be 
recovered. 

For  these  reasons,  with  all  deference  to 
that  dedsion,  I  am  bound  to  aay,  that  I 
cannot  concur  in  it,  and  therefore  I  must 
hold  that  the  mortgagees  in  this  case  are  not 
limited  to  sue  years'  arrears  of  interest 
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BBOWK  V,  rjsjsrwicK. 


E1NDKR8LKT,  y.c. 
Jul  12. 

Landt  Clatues  Act — Petition  far  Re-in- 
vatmeiU — Purchtue-money  aubject  to  Suit — 
C08U, 

The  Court  hat  no  jurisdiction  to  make  a 
railway  company  pay  the  coets  of  a  petition 
for  re^nvetiment  0/ purchate-money  for  land 
taken  by  them,  where  9uch  money  stands  to 
the  credit  of  a  cause  only,  and  not  of  the 
matter  of  the  act. 

This  was  a  petition,  by  the  trostees  of  an 
estate,  the  subject  of  an  administration  suit, 
m  which  they  were  plaintiffs,  for  the  pay- 
ment out  of  court  and  re-investment  in 
land  of  the  purchase  and  compensation 
monies  for  part  of  the  estate  which  had  been 
taken  by  the  Portsmouth  Railway  Com- 
pany, uider  the  powers  of  their  act  of  1 853. 

^nieae  monies  had,  under  an  order  of  the 
Court,  of  February,  1857,  been  paid  into 
the  Bank,  to  the  cr^t  of  the  cause  "  real 
estate,"  not  to  be  paid  out  or  otherwise 
disposed  of  without  notice  to  the  company. 
But  by  some  inadvertence,  as  was  alleged, 
the  account  had  not  been  entitled  in  the 
matter  of  the  act  as  well  as  in  the  cause. 
The  petition  was  entitled  in  both  matters ; 
bnt  under  the  circumstances  above  men- 
tioned, the  question  was  raised,  whether  the 
parties  now  appearing  upon  it  could  get 
their  costs  against  the  company. 

Mr.  Olasse  and  Mr.  F,  Kelly,  for  the 
petitioners;  and 

Mr.  O.  B.  Finch,  for  the  respondents, 
the  defendants  in  the  suit,  relying  on 
Haynes  v.  Barton  (I),  asked  that  the  costs 
of  all  parties  shoula  be  paid  by  the  Court. 

Mr.  Tucker,  for  the  company,  opposed, 
on  the  groand  of  the  fund  not  standing  in 
the  matter  of  the  act 

KiNDKSSLBT,  V.C.  —  The  money  not 
having  been  placed  to  the  account  of  the 
Accountant  General,  in  the  matter  of  the 
special  act  as  well  as  in  the  cause,  I  have 
no  jurisdiction  to  order  the  company  to  pay 
the  costs  of  any  parties  on  tlus  petition. 
80  long  as  the  Court  is  acting  under  the 
act,  I  can  make  the  company  bear  the 

(1)  Ante,  p.  288. 


costs;  but  this  matter  has  been  withdrawn 
from  my  jurisdiction  by  the  inaccurate 
wording  of  the  order.  The  company  must, 
however,  pay  their  own  costs ;  tJiose  of  the 
petitioners  and  respondents  will  be  costs 
in  the  cause. 


CAMPBELL  V.  CAMPBELL. 


Wood,  V.C.  ) 
Jan.  11,  22.  / 

Scotch  SeUlement  —  English  Will  — 
Double  Portions. 

A  testator  by  his  will,  executed  in  England 
and  in  the  English  form,  gave  legacies  to  the 
younger  children  of  his  deceased  daughter. 
By  a  settlement  of  prior  date,  made  in  the 
Scotch  form,  upon  his  daughter's  marriage, 
he  had  covenanted  to  pay  to  trustees  a  prin- 
cipal 9um,  to  be  divided,  after  the  death 
of  the  parents,  among  the  younger  children 
of  the  marriage.  The  obligation  was  never 
satisfied  in  his  lifetime,  and  no  reference  to 
it  was  contained  in  the  will.  The  legaeiee 
were  in  excess  of  the  portions  which  would 
have  arisen  from  the  settlement: — Held, 
that  the  testator  placed  himself  in  loco 
parentis,  and,  the  will  being  construed 
according  to  English  law,  the  legacies  were 
to  be  taken  in  satisfaction  of  the  provi- 
sions contained  in  the  settlement. 

This  was  an  amicable  suit  instituted  for 
ascertaining  the  rights  and  interests  of  the 
parties  under  the  will  of  the  late  Dr. 
Hume. 

By  a  settlement  or  ''contract  of  mar- 
riage," dated  the  12th  of  February,  1834, 
and  made  in  the  Scotch  form  upon  the 
marriage  of  his  daughter  with  Capt  A. 
Campbell,  Dr.  Hume  bound  himself,  his 
heirs,  executors  and  successors,  to  pay  to 
the  trustees  therein  named,  upon  the  day 
of  the  marriage,  the  principal  sum  of 
4,000^.,  the  interest  to  be  "  life-rented," 
by  himself  during  his  life,  and  after 
his  death  by  Capt.  Campbell  and  his 
intended  wife  and  the  survivor  of  them, 
and  after  the  death  of  the  survivor  the 
capital  or  "fee"  to  be  divided  in  certain 
proportions  among  the  younger  children 
of  the  marriage ;  and  he  declared  that  the 
above  provision  "  conceived  in  favour"  of 
his  daughter  was  to  be  accepted  by  her  in 
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full  satisfiftctLoii  of  her  'Uegitim"  or  ^'por* 
tion  natural,"  and  also  that  the  provision 
'*  conceived  in  &voiir  of"  the  children  was 
to  be  in  satisfaction  of  ''  all  bairns'  part  of 
gear,  l^tim  portion,  natural  executiy  and 
everything  else  they  could  ask  or  claim 
through  tiie  decease  of"  their  father  and 
mother. 

Mrs.  Campbell  died  in  the  lifetime  of 
her  father,  leaving  issue  of  the  marriage 
five  children,  one  of  whom  had  since  died. 

Dr.  Hume  died  in  March,  1857. 

By  his  will  (which  was  executed  shortly 
before  his  death  in  the  English  form,  and 
afterwards  proved  in  the  Prerogative  Court 
of  Canterbuiy)  he  constituted  the  eldest 
son  of  the  marriage  (who  was  also  entitled 
under  the  settlement  to  certain  entailed 
estates)  his  residuary  legatee,  and  be- 
queathed a  sum  of  5,000^.  to  each  of  the 
younger  children  being  daughters,  and 
6,000^.  to  the  remaining  younger  child 
being  a  son. 

The  testator  had  not  in  his  lifetime  paid 
to  the  trustees  of  the  settlement  the  sum 
of  4,000^.  pursuant  to  his  obligation,  nor 
was  any  specific  provision  contained  in  the 
will  for  satisfying  it  The  question  there- 
fore arose,  whether  the  above  legacies  were 
to  be  accepted  by  the  legatees  in  full  satis^ 
faction  of  the  testator^s  obligation  under 
the  settlement,  or  whether  the  sum  of 
4,000/.  was  still  payable,  and  if  so,  whether 
it  should  be  paid  out  of  the  residue  or  de- 
ducted from  the  legacies  rateably. 

The  cause  was  brought  on  by  way  of 
motion  for  decree.  It  was  stated  that,  ac- 
cording to  the  opinion  of  Scotch  counsel, 
the  obligation  to  pay  the  4,000Z.  still  sub- 
sisted in  the  nature  of  a  debt  against  the 
testator's  estate,  and  that  the  surviving 
trustee  of  the  settlement  ought  to  demand 
payment  from  the  executors.  As  to  the 
testator's  intention,  certain  parol  evidence 
was  adduced  to  the  effect  that  in  giving 
instructions  for  a  former  will,  he  had  ex- 
pressly declared  the  legacies  intended  to  be 
thereby  given  to  his  grandchildren  to  be  in 
satisfeiction  of  the  obligation  contained  in 
the  settlement 

Mr.  Bolt  and  Mr.  Pembery  for  the  ex- 
ecutors of  the  wilL — The  testator  placed 
himself  in  loco  parents,  and  the  presump- 
tion of  law  against  double  portions  must 
take  effect — 


Powys  V.  Mansfield,  3  MyL  k  Cr.  359; 
s.  c.  7  Law  J.  Rep.  (k.s.)  Chanc.  9. 
The  legacies    are   in    satisfaction   of  the 
covenant — 

Wathm  V.  Bmith,  4  Madd.  325. 
Wtlltatns  on  ExeeutorSy  pp.  1177,  1179. 
Mr.  Boyd  Kinnear,  for  the  reaidaaiy 


Mr.  Langley,  for  the  surviving  trustee  of 
the  settlement 

Mr.  Oiffard  and  Mr.  Batdmsonf  for  the 
younger  children,  cited — 

Chancej^s  case,  1  P.  Wms.  408. 
Fym  V.  Lockyer,  6   MyL    <fe   Cr.  29; 
8.  c.  10  Law  J.  Rep.  (n.b.)  Chanc. 
153. 
The   legacies,  are   not    in   satisfiMstion  of 
the  covenant.  The  testator  was  not  in  hco 
parentis  towards  the  grandchildren.   The 
settlement  was  expressed  and  intended  to 
be  a  portion  for  his  daughter,  and  in  satis- 
faction of  her  legitim  ;  the  provision  for 
her  children  was  only  derivative. 
Mr.  Pember,  in  reply. 

Wood,  V.C. — If  I  had  to  determine  this 
case  with  reference  to  the  law  of  Scotland, 
it  might  present  some  difficulty,  because, 
as  was  held  in  the  case  of  Kippen  v.  Darley 
(1),  before  the  House  of  Lords,  by  the  law 
of  that  country  there  is  no  general  ante- 
cedent presumption  against  double  portions. 
But  I  am  clearly  of  opinion,  that  this  wiU 
is  to  be  construed  by  the  principles  of 
English  law,  and  I  think  there  can  be  no 
doubt  that  the  testator  intended  to  place 
himself  in  loco  parentis,  as  to  the  future . 
provisions  for  his  grandchildren,  both  iu 
the  settlement  and  in  the  will.  Accordingly, 
out  of  that  relation  the  presumption  of  oiu> 
law  against  double  portions  will  arise.  The 
case  is  in  fact  stronger  than  Powys  v. 
Mansfield.  I  shall  therefore  declare  that 
''the  provisions  made  by  the  testator  in 
fftvour  of  lus  grandchildren  mentioned  in 
the  wiU  are  to  be  taken  in  satisfaction  of 
the  provisions  made  by  the  settlement 
of  February  12th,  1834.  Costs  of  all  par- 
ties to  come  out  of  the  fund." — I  may  add, 
that  it  is  sati^actory  to  me  to  know  that 
this  decision  is  in  accordance  with  the  views 
and  wishes  of  all  the  parties. 


(1)  3  Maoq.  208. 
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Legitimacy — Marriage — Scotch  Divorce 
—  Domicil  —  Willy  Construction  of  — 
"^ Children*'— "Lawfully  begotten," 

Be/ore  the  Divorce  Act  (20  <lh  21  Vict 
e,  85.)  an  English  marriage  was  indis- 
soluble; and  the  decree  of  a  foreign  Court, 
purporting  to  dissolve  such  marriage,  will 
be  treated  by  an  English  Court  as  a  nullity. 

In  an  English  instrument  "  children " 
ufiU  be  construed,  unless  otherwise  explained 
by  the  context^  to  mean  children  lawfully 
begotten. 

B,  an  Englishman,  wets  married  in 
England  to  H,  an  Englishufoman.  8,  a 
friend  of  H,  with  the  concurrence  of  H, 
induced  B,  for  a  pecuniary  consideration, 
to  go  to  Scotland,  and  reside  there  for  forty 
days,  m  order  to  give  the  Scotch  Court  juris- 
diction to  entertain  a  suit  against  him  by 
H.  for  a  divorce.  The  suit  uku  instituted, 
and  a  decree  of  divorce,  on  the  ground  of 
adultery,  tras  pronounced  by  Uu  Scotch 
Court  in  1846.  Shortly  afterwards,  a 
marriage  toas  solemnized  in  Scotland  be- 
tween S,  who  was  domiciled  in  Scotland, 
and  H;  and  three  children  of  such  mar- 
riage were  horn  in  Scotland  during  the  life 
of  B : — Held,  that  the  Scotch  divorce  was 
null  and  void,  and  consequently  the  mar- 
riage of  S.  and  H.  was  invalid,  and  their 
children  were  illegitimate;  that  neither 
S.  nor  H.  were  jtutifiahly  ignorant  of  the 
subsistence  of  the  prior  marriage,  notunth- 
standing  the  divorce,  as  an  impediment  to 
their  marriage;  and  that  even  if  either  S. 
or  H,  had  been  so  ignorant  (in  which  case 
their  children  would  have  been  legitimate 
according  to  the  law  of  Scotland,  notunth- 
standing  the  invalidity  of  the  marriage), 
their  children  could  not  take  under  an 
English  will  either  real  estate  devised  to 
the  children  lawfully  begotten  of  H,  or 
personal  estate  bequeathed  to  the  children 
ofH. 

These  were  two  petitions  relating  to  two 
sums  of  1,893/.  and  828/.  consols,  trans- 
ferred into  court  under  the  Trustee  Relief 
Act,  the  former  sum  representing  a  moiety 
of  the  residuary  personal  estate  of  John 
Haw  Siftns,  36.  -CHAxa 


Wilson,  and  the  latter  representing  the 
produce  of  part  of  his  real  estate  sold  under 
a  power  of  sale  in  his  wilL 

John  Wilson,  a  domiciled  Englishman, 
by  his  will,  dated  the  27th  of  February, 
1832,  gave  a  moiety  of  his  residuary 
personal  estate  in  trust  for  his  great- 
niece,  Elizabeth  Hickson,  for  life,  and 
after  her  death  in  trust  for  her  children  or 
issue  as  she  should  appoint,  and  in  default 
of  appointment  in  trust  for  "  all  and  every 
the  children  and  child  of  his  great-niece " 
at  twenty-one  or  marriage  in  equal  shares ; 
and  in  case  she  should  not  have  any  child 
or  issue  who  under  the  trusts  thereinbefore 
declared  should  become  entitled  to  the  said 
moiety,  then  in  trust  for  the  testator's 
nephew,  Ambrose  Moore,  his  executors, 
administrators  and  assigns.  And  the  tes- 
tator devised  his  real  estate  to  the  use  of 
trustees  during  the  life  of  Elizabeth  Hick- 
son  for  her  separate  use ;  with  remainder  to 
the  use  of  trustees  for  the  term  of  500  years, 
upon  trusts  for  raising  portions  for  the 
younger  children  of  Elizabeth  Hickson; 
with  remainder  to  the  use  of  the  fifst  and 
other  sons  of  the  body  of  Elizabeth  Hick- 
son  ^^  lawfully  begotten  or  to  be  begotten  " 
successively  in  tail ;  with  remainder  to  the 
use  of  the  daughters  of  the  body  of  Eliza- 
beth Hickson  lawfully  begotten,  as  tenants 
in  common  in  tail ;  with  remainder  to  the 
use  of  Ambrose  Moore  for  life ;  with  re- 
mainder to  the  use  of  the  first  and  other 
sons  of  Ambrose  Moore  successively  in  tail, 
with  divers  remainders  over. 

The  testator  died  in  October,  1835. 

On  the  10th  of  June,  1828,  Elizabeth 
Hickson,  who  was  then  an  infant  of  the  age 
of  sixteen,  and  lived  with  her  step-father  at 
Stenson,  in  Derbyshire,  was  married  at  Man- 
chester to  Thomas  Buxton,  who  also  lived 
at  Stenson.  Immediately  after  the  mar- 
riage ceremony,  she  was  separated  from 
her  husband,  and  never  lived  with  him  after- 
wards. Buxton  was  convicted  of  procuring 
the  marriage  by  fraud  and  conspiracy,  and 
sentenced  to  three  years'  imprisonment. 

In  1830  a  bill  was  introduced  in  the 
House  of  Lords  to  have  the  marriage 
declared  null  and  void  ;  but  as  it  appeared 
that  Elizabeth  Buxton  had  consented  to  the 
marriage,  the  biU  was  withdrawn. 

In  1838  a  separation  deed  was  executed 
between  Thomas  and  Elizabeth  Buxton,  by 
21 
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wbicli  an  anntdty  of  65/.,  and  the  interest 
of  900/.  during  t^eir  joint  lives,  and  the 
principal  sum  of  900/.  on  the  death  of  Eli- 
zabeth Buxton,  were  secured  to  Thomas 
Buxton. 

In  June,  1844,  Elizabeth  Buxton  com- 
menced a  suit  against  her  husband,  in  the 
Court  of  Arches,  for  a  divorce  a  metisa  tt  thoroy 
on  the  ground  of  adultery.  This  led  to  nego- 
tiations between  Thomas  Buxton  and  his 
wife's  friends,  especially  a  Mr.  John  Shaw, 
who  desired  to  marry  her,  and  for  that  pur- 
pose to  have  her  divorced  from  Buxton, 
which  resulted  in  an  agreement,  dated  the 
14th  of  November,  1844,  and  signed  by 
Shaw  and  one  Cantrell,  as  agent  for  Bux- 
ton, to  the  following  effect :  Buxton  was  to 
go  Scotland,  for  the  nominal  purpose  of  col- 
lecting agricultural  statistics  for  one  Bull, 
a  friend  of  Sbaw,  and  remain  there  until  a 
summons  of  divorce  should  be  served  upon 
him,  receiving  40/.  for  his  expenses,  and  5/. 
a  week  more  if  he  should  have  to  stay  more 
than  eight  weeks.  In  case  he  should  be 
divorced,  he  was  to  receive  250/.  upon 
the  death  of  his  wife's  mother,  with 
interest  in  the  mean  time  from  the  date 
of  the  divorce;  the  250/.  and  interest  to  be 
forfeited  in  case  Buxton  should  at  any  time 
give  information  which  should  be  prejudi- 
cial to  the  divorce ;  the  900/.  vested  in  the 
trustees  of  the  separation  deed  was  to  be 
paid  to  trustees  to  be  applied  for  the  bene- 
fit of  Buxton  and  his  family ;  Buxton  was 
to  retain  his  annuity  of  65/.,  and  if  he  ful- 
filled the  conditions  of  the  agreement  he  was 
not  to  pay  any  legal  expenses.  The  English 
divorce  suit  was  thereupon  discontinued. 

In  November,  1844,  Buxton  went  to 
Scotland.  In  January,  1845,  a  summons  in 
an  action  of  divorce,  issued  by  the  Court  of 
Session  in  Scotland  at  the  suit  of  Eliza- 
beth Buxton,  was  served  upon  him,  and 
in  February,  1845,  he  returned  to 
England. 

On  the  27th  of  February,  1845,  Ambrose 
Moore,  who  was  the  uncle  of  Elizabeth  Bux- 
ton, sent  to  her  and  her  mother  a  written 
message,  to  the  effect  that  the  divorce  could 
not  be  obtained  but  by  collusion  and  per- 
jury; that  as  it  would  involve  perjury  and 
bigamy,  the  law  would  consequently  be  put 
in  force  in  both  these  respects;  and  tliat 
his  object  was  to  warn  them  in  time  of 
the  consequences. 


The  Scotch  divorce  suit  proceeded  for 
some  time,  but  was  ultimately  abandoned 

In  September,  1845,  Buxton  again  weot 
to  Scotland,  and  in  the  following  November 
a  new  suit  was  commenced  by  Mrs.  Bux- 
ton, in  the  Court  of  Session.  The  summons 
was  served  on  Buxton  in  Scotland,  and  he 
soon  afterwards  returned  to  England    In 
January,  1846,  he  put  in  his  defence  to  the 
action,  admitting  a  residence  in  Scotland  of 
more  than  forty  days,  but  asserting  that  the 
domicil  of  the  parties  was  in  England,  and 
denying  the  jurisdiction  of  the  Court,  and 
also  denying  the  adultery.  In  the  same  month 
Elizabeth  Buxton  took  the  oath  De  calvm- 
fiMi,  required  by  the  Scotch  Court,  "that 
there  had  been  no  concert  or  collusion  be- 
tween her  and  the  defender  or  his  friends 
and  agents  in  raising  the  action,  in  order  to 
obtain  a  divorce  against  him,  and  that  she 
did  not  know,  believe  or  suspect  that  there 
had  been  any  concert  or  agreement  between 
any  other  person  on  her  behalf  and  the 
defender,  or  any  other  person  on  his  behalf, 
with  the  view  or  for  the  purpose  of  obtain- 
ing such  divorce."  In  February,  1846,  the 
Lord  Ordinary  overruled  the  plea  to  the 
jurisdiction.     Evidence  was  then  taken  at 
Derby   by   commission   on   the  charge  of 
adultery,  and  on  the  20th  of  March,  1840, 
the  Court  of  Session  made  a  decree  dis- 
solving the  marriage,    on    the  ground  of 
adultery,  with  costs. 

After  the  decree  of  divorce  the  900/.  was 
paid  to  the  trustees  named  in  the  agreement 
of  the  14th  of  November,  1844,  and  all  the 
costs  of  the  divorce  suits  were  paid  by 
Shaw. 

On  the  17th  of  June,  1846,  «haw,  who 
had  gone  to  live  in  Edinburgh  in  1845, 
and  Elizabeth  Buxton  went  through  the 
ceremony  of  marriage  in  Edinburgh,  and 
they  thenceforward  lived  together  there  as 
man  and  wife  until  the  death  of  Shaw. 
They  had  three  children,  all  bom  in  Edin- 
burgh, viz.,  Elizabeth  Mary,  bom  on  the 
21st  of  March,  1847,  Rosa  Jane,  born  on 
the  4th  of  May,  1848,  and  John  Horatio 
Wilson,  bom  on  the  31st  of  December,  1 850. 
Thomas  Buxton,  after  his  return  from  Scot- 
land in  November,  1845,  lived  in  England 
until  his  death,  which  took  place  in  Janoaiy, 
1852.  John  Shaw  was  admitted  to  the 
Scotch  bar  in  1847,  and  practised  as  an 
advocate  until  his  death,  which  took  place 
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in  September,  1852.  Elizabeth  Shaw  or 
Buxton  died  in  July,  1863,  without  having 
professed  to  exercise  the  power  of  appoint- 
ment given  to  her  by  the  will  of  John 
Wilson. 

Ambrose  Moore  had  one  son,  John 
Wilson  Moore,  and  four  daughters.  John 
Wilson  Moore,  by  his  marriage  settlement, 
in  1860,  barred  his  estate  tail  in  the  tes- 
tator's real  estate  and  the  828/.  consols,  and 
re-settled  both  the  land  and  the  consols. 

The  first  petition  was  presented  by  the 
three  children  of  John  and  Elizabeth  Shaw, 
praying  that  the  dividends  of  the  1,893/. 
consols  might  be  applied  for  their  main- 
tenance, and  that  the  dividends  of  the  828/. 
consols  might  be  applied  for  the  mainte- 
nance of  John  Horatio  Wilson  Shaw.  The 
second  petition  was  presented  by  Ambrose 
Moore  and  his  daughters,  denying  the 
legitimacy  of  the  children  of  John  and 
Elizabeth  Shaw,  and  praying  for  a  transfer 
to  Ambrose  Moore  of  the  1,893/.  consols, 
and  for  payment  to  him  for  his  life  of  the 
dividends  on  the  828/.  consols. 

The  ShawB,  in  support  of  their  petition, 
produced  an  opinion  of  two  Scotch  advo- 
cates, in  answer  to  the  following  ques- 
tions: 

"Assuming,  first,  that  Buxton's  going 
to  Scotland  was  procured  by  the  lady's 
friends,  and,  among  others,  the  said  John 
Shaw,  but  without  the  lady's  privity; 
secondly,  that  it  was  so  obtained,  but  with 
the  lady's  privity  and  approbation, — 

*"  1.  Would  the  divorce  and  second 
marriage  of  Mr.  and  Mrs.  Shaw  be  held 
good,  and  the  children  of  that  marriage 
legitimate,  for  all  purposes  according  to  the 
law  of  Scotland,  unless  and  until  the  de- 
cree of  divorce  wera  set  aside  in  an  action 
of  reduction) 

'*  2.  According  to  the  law  of  Scotland, 
could  reduction  of  the  decree  of  divorce, 
on  the  ground  of  want  of  jurisdiction  or 
of  collusion,  or  on  other  ground,  be  now 
obtained?  and  what  would  be  the  effect 
of  such  reduction  on  the  status  of  the 
children,  or  on  their  rights  to  a  legacy  be- 
queathed to  the  children  of  Mrs.  Shaw  ? " 

The  opinion  was  as  follows  : 

"  1.  We  are  of  opinion  that  the  divorce 
and  second  mamage  would  be  valid,  and 
the  children  legitimate  for  all  purposes, 
according  to  tho  law  of  Scotland,  until  the 


decree  of  divorce  were  reduced ;  and  we 
are  further  of  opinion  that,  although  the 
assumptions  on  which  this  query  is  put 
were  proved  to  be  facts,  these  would  not  be 
relevant  grounds  of  reduction  of  the  decree 
of  divorce. 

"  2.  According  to  the  law  of  Scotland,  re- 
duction of  the  decree  of  divorce  would  not 
be  pronounced  after  a  year  and  a  day  from 
the  date  of  that  decree,  on  the  ground  of 
want  of  jurisdiction,  or  of  collusion,  or  any 
other  ground,  suggested  to  us  by  the  facts 
of  this  case. 

"  The  second  part  of  this  query  raises  a 
question  of  a  very  peculiar  character.  As 
we  understand  the  query,  it  proceeds  upon 
the  assumption  that  the  decree  of  reduction 
has  been  pronounced,  and  upon  that  as- 
sumption we  are  of  opinion  that  the  chil- 
dren are  legitimate.  The  law  of  Scotland, 
from  considerations  of  expediency  and 
humanity,  adopts  the  rule  of  the  Canon 
law  which  recognized  the  legitimacy  of 
children  born  of  a  putative  marriage ;  that 
is,  a  marriage  regular  and  solemn  in  point 
of  form,  but  null  in  law  because  of  the 
existence  of  an  impediment,  such  as  the 
prior  existing  marriage  of  one  of  the 
parties,  both  or  either  of  the  parties  being 
ignorant  of  the  subsistence  of  that  prior 
marriage.  If  either  of  the  parties  be  justi- 
fiably ignorant  of  the  impediment,  the 
children  are  legitimate,  and  it  is,  in  our 
opinion,  a  justifiable  error,  if  both  or  either 
of  the  parties  should  have  married  on  the 
faith  of  a  decree  of  divorce  and  have 
children,  although  the  de^e  should  there- 
after be  reduced.  In  such  a  case  the 
children  of  such  marriage  would,  in  our 
opinion,  be  legitimate  according  to  the  law 
of  Scotland.  In  tliis  case  the  plea  to  the 
jurisdiction  of  the  Court  was  taken  and 
repelled,  and  the  judgment  of  Lord  Wood 
was  in  accordance  with  the  law  of  Scotland 
as  understood  by  Scottish  lawyers  at  the 
time  when  such  judgment  was  pronounced 
The  correctness  of  that  judgment  may  now 
be  doubted  in  consequence  of  the  decision 
of  the  House  of  Lords  in  Pitt  v.  Pitt  (1). 
But  in  the  present  question  of  legitimacy 
the  law  would,  we  are  of  opinion,  be  held 
to  have  been  rightly  delivered  by  Lord 
Wood,  and  the  decree  of  divorce  would  be 

(1)  4  Maoqaeen,  627. 
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regarded  as  a  sufficient  ground  for  recog- 
nizing the  legitimacy  of  the  children,  and 
this  even  although  the  marriage  between 
John  Shaw  and  Elizabeth  Hickson  were 
held  to  be  null" 

Upon  the  opening  of  the  first  petition, 

Sir  H.  CatrfiSy  for  Ambrose  Moore,  ob- 
jected to  the  admission  of  the  opinion  of 
the  Scotch  advocates  as  evidence  of  the 
law  of  Scotland,  except  on  oath. 

[KiXDEBSLEY,  V.C.  Said  that  he  never 
remembered  such  an  objection  being  taken, 
but  as  the  law  of  Scotland  was  a  fact  in 
the  case,  the  respondent  was  entitled  to 
have  that  fact  proved  on  oatL] 

It  was  then  arranged  that  the  hearing  of 
the  petitions  should  go  on,  and  that  an 
affidavit  should  be  procured  from  the  ad- 
vocates, verifying  their  opinion.  This  affi- 
davit was  subsequently  procured. 

Mr,  Anderson  and  Afr,  Archibald  Smithy 
for  the  Shaws. — The  question  in  this  case, 
viz.  whether  the  petitioners  are  the  children 
of  the  testator's  great-niece,  being  a  ques- 
tion of  the  personal  status  of  the  petitioners, 
must  be  decided  according  to  the  law  of 
the  country  of  their  domicil.  Thus  a  child 
bom  before  marriage,  and  legitimated 
according  to  the  law  of  his  own  country 
by  the  subsequent  marriage  of  his  parents, 
is  legitimate  in  this  countiy,  though  not 
entitled  to  inherit  real  estate. 

Doe  d.  Birtwkistle  v.  VardiUy  2  CL  & 

F.  571;  7  Ibid.  895. 
Me  Don's  Estate,  4   Drew.   194;  8.0. 

27  Law  J.*Rep.  (n.s.)  Chanc.  98. 
In  re  Wright's  Trusts,  2  Kay&  J.  595; 

s.  c.  25  Law  J.  Hep.  (x.«.)  Chanc. 

621. 
Goodman  v.  Goodman,  3  Giff.  643. 
The  principle  laid  down  in  Boyes  v. 
Bedale  (2),  that  in  construing  an  English 
instrument  "  children  "  must  mean  children 
who,  if  domiciled  in  England,  would 
be  legitimate  according  to  English  law, 
cannot  be  maintained,  and  is  contrary  to 
the  decision  in  Goodman  v.  Goodfnan,  The 
domicil  of  the  petitioners  is  Scotch,  Scot- 
land being  the  country  in  which  their 
parents  were  married,  in  which  they  were 
conceived  and  bom,  and  in  which,  at  the 


(2)  1  Hem.  ft  M.  798;  8.c.  83  Law  J.  Rep. 
(K.s.)  Chano.  283. 


time  of  their  birth,  both  their  parents  were 
domiciled — 

Dalhousie  v.  M'Douall,  7CLk¥.  817. 

Munro  v.  Munro,  Ibid.  842. 
The  question  of  the  validity  of  the  marriage 
of  the  petitioners'  parents  must  be  tried  by 
the  law  of  ScotUnd,  being  the  lex  loci  con- 
tractus— 

Ddrymple  v.  Dalrymple,  2  Uagg.  Cons. 
Rep.  54. 

Serimshire  v.  Scrimshdre,  Ibid.  395. 
Consequently,  the  question  upon  which 
that  validity  depends,  namely,  whether  the 
previous  marriage  was  dissolved,  must  also 
be  tried  by  the  law  of  Scotland.  By  that 
law,  a  marriage,  wherever  solemnized,  may 
be  dissolved  by  the  Scotch  Court — 

Fergusson's  Consistorial  Deeisions,  23, 
168,  209,  226,  257,  336. 

Warrender  v.  Warrender,  2  CI.  &  Y. 
488. 
LoUey's  case  (3)  only  decided  that  a  Scotch 
divorce  from  an  English  marriage  does 
not  enable  the  parties  to  marry  again  in 
England.  The  general  principle  supposed 
to  be  established  by  that  case,  that  au 
English  marriage  is  indissoluble,  was  not 
admitted  in  Conioay  v.  Beasley  (4),  War- 
render  V.  Warrender  and  Geils  v.  Geils  (5). 
In  Dolphin  v.  Robins  (6)  the  validity  of 
the  divorce  in  Scotland  was  not  the  ques- 
tion. In  Pitt  V.  Pitt  the  only  question  was 
whether  the  wife,  who  was  the  defender 
in  the  divorce  suit,  had  acquired,  through 
her  husband,  a  Scotch  domicil  In  Tovey 
V.  Lindsay  (7)  there  was  no  final  decision, 
the  defender  having  died  before  the  case 
could  be  tried. 

The  divorce  was  not  obtained  by  collu- 
sion. To  constitute  collusion  there  must 
be  agreement  between,  the  parties  that  one 
should  commit  an  act  constituting  a  ground 
for  a  divorce — 

Bishop    en    Marriage    and    Divorce, 
s.  29.  (4th  ed.) 

Crewe  v.  Crewe,  3  Hagg.  Ec  123. 

Harris  v.   Harris,    31    Law  J.   Rep. 
(N.a)  Pr.  M.  &  A.  160. 

Gethin  v.  Gethin,  Ibid.  43. 

(8)  Rubs,  k  Ry.  237. 

(4)  8  Hagg.  Ec.  639. 

(5)  1  Macqueen,  255. 

(6)  7  H.L.  Cas.  390  ;  s.  c.  8  Macqueen,  568; 
29  Law  J.  Rep.  (N.s.)  Pr.  M.  k  A.  11. 

(7)  1  Dow.  IS6. 
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It  is  not  proved  that  Mrs.  Buxton  was 
a  party  to  the  agreement  that  her  husband 
should  go  to  Scotland;  and  by  the  oath 
De  calumnia  she  solemnly  denied  any  col* 
lusion  or  connivance  Buxton  defended  the 
action  bona  fide ^  and  put  the  pursuer  to  the 
expense  and  trouble  of  proving  the  adultery 
by  a  commission  to  examine  witnesses  at 
Derby;  but,  assuming  that  the  circum- 
stances which  led  to  Buxton's  residence  in 
Scotland  would,  if  known  to  the  Scotch 
Court,  have  induced  it  to  refuse  a  decree, 
it  would  require  a  much  stronger  case  of 
oollaaion  to  induce  it  to  set  aside,  or  to 
justify  this  Court  in  disregarding,  the 
decree  actually  made — 

Shedden  v.  Patrick^  1  Macqueen,  535. 
The  EngUsh  Divorce  Act  (20  &  21  Vict 
c.  85)  makes  no  provision  for  setting 
aside  decrees  on  the  ground  of  collusion. 
Lastly,  even  if  the  divorce,  and  conse- 
quently the  second  marriage,  were  invalid, 
by  the  law  of  Scotland  the  children  are 
legitimate,  inasmuch  as  the  parents  were 
justified  in  supposing  that  the  prior  marri- 
age was  effectually  dissolved,  and  that  there 
was  no  impediment  to  their  marriage. 

8ir  H.  Caimt  and  Mr.  O.  N,  CoU,  for 
Ambrose  Moore  and  his  daughters. — First, 
the  decree  of  divorce  was  invalid  by  English 
law,  the  marriage  having  been  celebrated 
in  England,  and  the  parties  being  domiciled 
in  England  at  the  time  of  the  divorce  suit — 

LoUej/s  case  (3). 

McCarthy  y,  Dt  Caix,2  Russ.  «k  M.  614. 

Dolphin  V.  BMfu  (6). 
It  is  also  invalid  by  Scotch  law — 

Tavey  V.  Lindsay  (7). 

Pitt  V.  Pitt  (1). 

HiMack  on  Succession,  335—340. 
The  opinion  of  the  Scotch  advocates  admits 
that  since  the  decision  in  Pitt  v.  Pitt  it  is 
doubtful  whether  the  Court  had  jurisdic- 
tion in  the  present  case  Secondly,  it  is 
clear  that  the  whole  of  the  proceedings  in 
the  divorce  suit  were  collusive.  Mrs.  Buxton 
must  have  known  what  was  going  on;  and 
if  not,  she  must  be  bound  by  the  acts  of  her 
agents.  Such  collusion  makes  the  decree 
a  nullity — 

Dolphin  V.    Robins  (6)   (Lord  Kings- 
down's  Speech). 
Thirdly,  the  marriage  of  Shaw  and  Mrs. 
Buxton  was  invalid.     The  rule  that  the 
validity  of  a  marriage  is  governed  by  the 


lex  loci  contractus  does  not  prevail  where 
at  the  time  there  was,  according  to  the  lex 
fori,  an  insuperable  obstacle  to  any  mar- 
riage between  the  parties — 

Brook  V.  Brooky  9  H.L.  Cas.  193. 
Fourthly,  neither  Shaw  nor  Mrs.  Buxton 
could  have  been  ignorant  of  the  existence 
of  such  an  obstacle;  they  knew  that  the 
previous  marriage  could  not  be  dissolved 
in  England,  and  that  the  proceedings  in 
the  Scotch  Court  were  a  farce.  Fifthly, 
the  domicil  of  origin  of  the  Shaws  is 
English.  A  bastard  follows  the  mother's 
domicil — Storj^s  Conflict  of  Laws,  s.  46, 
and  their  mother  being  still  the  lawful  wife 
of  Buxton,  retained  his  domicil.  There- 
fore their  status  must  be  decided  by 
English  law — 

Munro  v.  Ross,  4  Wik  k  Sh.  289. 

Sheddon  v.    Patrick  (cited  in  Doe,  d. 

Birtwhistle  v.  Vardill,5  B.  &C.  444). 

Re  Don's  Estate,  ubi  supra. 
Sixthly,  the  will  of  an  Englishman  must 
be  construed  according  to  English  law — 

Stm^s   Conflict  of  Laws,    ss.  479  a, 
479  e. 

Anstruther  v.  Chalmer,  2  Sim.  1;  s.  c. 
4  Law  J.  Rep.  Chanc.  123. 

Trotter  v.  Trotter,  4  Bligh,  N.S.  502. 

Yates  V.  Thomson,  3  CL  &  F.  544. 
Therefore,   the    word   ''children''    in    an 
English  will  must  be  construed  to  mean 
children  bom  in  lawful  wedlock  according 
to  English  law — 

Boyes  v.  Bedale  (2). 
Mr.  Melville  (Mr.  Jessel  with  him),  for 
John  Wilson  Moore. — The  child  of  the 
Scotch  marriage  is  at  all  events  not  enti- 
tled to  take  the  testator's  real  estate  under 
the  description  of  "  a  son  lawfully  begotten," 
i.  e.  a  son  begotten  by  the  man  who  is  by 
English  law  the  lawful  husband. 

Mr.  Renshaw,  for  the  trustees  of  John 
Wilson  Moore's  settlement 

Mr.  Owen,  for  the  trustees  of  the  real 
estate  of  John  Wilson. 

Mr.  C.  Russell,  for  the  executor. 
Mr.  Anderson,  in  reply. — The  theory  of 
English  law  is  not  that  the  marriage  con- 
tract is  essentially  indissoluble;  if  it  were 
80  the  legislature  would  not  have  passed 
private  Divorce  Acts,  nor  would  they  have 
enabled  the  Divorce  Court  to  dissolve  mar^ 
riages  contracted  before  the  passing  of  the 
act.    As  to  the  power  of  the  Scotdi  Court 
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to  dissolve  an  English  mamage  when  the 
parties  are  domiciled  in  Scotland,  Warren^ 
der  V.  Warrender  is  conclusive.  In  Pitt 
V.  Pitt  the  question  as  to  the  effect  of  forty 
days*  residence  in  giving  the  Scotch  Court 
jurisdiction  was  not  argued,  and  in  that 
case  the  wife  was  the  defender,  and  she 
had  never  been  in  Scotland.  In  Dolphin 
V.  RfMns  there  was  collusive  adultery;  in 
the  present  case  nothing  was  concealed 
which  would  have  disentitled  the  wife  to 
a  decree  in  the  divorce  suit.  But  even  if 
there  had  been  any  concealment,  the  Court 
will  not  after  twenty  years  nullify  the 
decree  and  bastardize  the  children  of  the 
second  marriage.  In  cases  of  disputed  legi- 
timacy the  Court  must  look  to  the  domicil 
of  the  father — 

Munro  v.  Munrn, 

In  re  Wright's  Trwtts, 
In  Munro  v.  Ross  and  Sheddon  v. 
Patri^^k  the  children  were  held  illegitimate 
in  Scotland  because  they  were  so  by  the 
law  of  their  father  s  domicil.  But  in  this 
case  the  domicil  of  both  parents  was  Scotch, 
the  mother  having  by  the  law  of  Scotland 
acquired  a  Scotch  domicil  through  Shaw, 
who  was  by  that  law  her  la\vful  hus- 
band. On  the  question  of  domicil  he  also 
cited — 

YelverUm  v.  Yelverton,  1  Searle  &  Sm. 
49. 

KiNDERSLEY,  V.C.  (Dec.  7),  after  stating 
the  facts  said :  Upon  these  facts  it  is  contended 
on  the  part  of  the  Shaws  that  the  marriage 
with  Shaw  was  a  valid  marriage,  and  there- 
fore that  the  petitioners,  the  children  of 
Elizabeth  Shaw,  are  legitimate;  secondly, 
that  even  if  the  marriage  in  Scotland  was 
not  a  valid  marriage,  yet  that,  by  the  law 
of  Scotland,  the  children  are,  under  the 
circumstances  of  the  case,  to  be  regarded 
as  legitimate,  they  having  a  personal  stains 
of  legitimacy. 

The  arguments  in  support  of  the  con- 
tention that  the  marriage  of  Elizabeth 
Buxton  or  Hickson  with  Shaw  was  a  valid 
marriage,  is  based  on  the  proposition,  that 
it  is  an  established  principle  of  international 
law,  and  therefore  a  part  of  the  law  of 
every  CTiristian  civilized  country,  that 
wheresoever  questions  arise  as  to  the  vali- 
dity or  the  incidents  or  consequences  of  a 
marriage,  those  questions  must  be  deter- 


mined by  the  Courts  of  the  country  in 
which  they  arise,  according  to  the  law  of 
the  country  where  the  marriage  was  solem- 
nized, that  is,  according  to  the  Ux  loci 
contrdctus^  and  not  according  to  the  lex 
fori  ;  and  applying  that  general  proposition 
to  the  case  now  before  the  Court,  it  is 
contended  that,  as  the  marriage  with  Shaw 
took  place  in  Scotland,  this  Court  must 
decide  all  questions  relating  'to  the  validity 
or  the  incidents  or  consequences  of  that 
marriage  by  the  law  of  Scotland,  and  that 
according  to  the  law  of  Scotland,  as  it  is 
asserted,  the  marriage  with  Shaw  was  a 
valid  marriage,  because,  according  to  the 
law  of  Scotland,  the  prior  marriage  with 
Buxton  had  been  absolutely  dissolved  by 
the  decree  of  the  Court  of  Sesfdon.  Such 
is  in  substance  the  reasoning  by  which  the 
validity  of  the  marriage  with  Shaw  and 
the  consequent  legitimacy  of  the  children 
are  maintained. 
•  Now,  it  is  curious  to  observe  how  the 
whole  argument  is  founded  on  the  assuui})- 
tion  that  it  is  competent  to  the  Court  of 
Session  in  Scotland  to  ignore  or  to  violate 
the  very  principle  of  international  law 
upon  which  the  argument  rests,  and  which, 
it  is  insisted,  is  binding  on  the  English 
Courts.  I  say,  that  to  assert  the  validity 
of  the  Scotch  divorce,  upon  which  alone 
the  validity  of  the  marriage  with  Shaw 
depends,  is  to  assert  that  the  Court  of 
Session  is  not  bound  by  that  principle  of 
international  law  before  mentioned,  viz. 
that  all  questions  as  to  the  validity,  or  the 
incidents  or  consequences  of  a  marriage, 
are  to  be  decided  according  to  the  lex  h)ci 
contractus.  The  marriage  with  Buxton 
was  solemnized  in  England,  where  both 
parties  were  domiciled.  By  the  English 
law  of  marriage,  as  it  stood  at  the  time  of 
the  transactions  in  question,  that  is,  long 
before  the  passing  of  the  act  establishing 
the  Divorce  Court,  it  was  one  of  the  inci- 
dents of  an  English  marriage  that  it  was 
indissoluble  by  the  sentence  of  any  Court 
whatever.  Of  course,  I  do  not  shut  my 
eyes  to  the  fact  that  an  act  of  parliament 
might  be  passed  to  dissolve  a  marriage  ; 
but  so  far  from  its  being  done  by  a  sen- 
tence of  the  Court,  it  was  because  the  Court 
had  no  authority  to  do  it  that  an  act  of 
parliament  was  passed  pro  hoc  vice  in  each 
case  to  dissolve  the  marriage.     The  law  of 
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this  country  did  not  recognize  the  authority 
of  any  Court,  whether  domestic  or  foreign, 
to  dissolve  an  English  marriage  for  any 
cause  or  pretext  whatever,  and  any  decree, 
judgment  or  sentence  of  any  foreign  Court 
purporting  to  dissolve  that  marriage  was 
treated  as  a  mere  nullity.  This  was  de- 
cided in  LollexfB  ease^  which  was  much  dis- 
cussed, and  though  some  suggestion  is  made 
as  to  the  authority  of  Lollys  case  being 
somewhat  questioned  in  subsequent  deci- 
sions, it  appears  to  me  that  the  law  of 
hdUtfi  case  has  been  asserted  down  to  the 
present  time  as  the  law  of  marriage  in  this 
country. 

Now,  in  decreeing  a  dissolution  of  the 
marriage  with  Buxton,  the  Court  of 
Session  took  upon  itself  to  disregard  the 
quality  of  indissolubility,  which  the  law  of 
England  attached  to  an  English  marriage, 
and  dealt  with  the  marriage  with  Buxton, 
not  according  to  the  law  of  England 
where  it  was  solemnized,  but  according  to 
the  law  of  Scotland,  in  which  country  the 
suit  for  divorce  was  instituted ;  that  is,  they 
dealt  with  it,  not  according  to  the  lex  loci 
eoniraetus,  but  according  to  the  lex  fori. 
In  so  doing,  the  Scotch  Court  violated 
that  very  principle  of  international  law 
which  is  now  invoked  by  the  Shaws  as  a 
reason  for  maintaining  the  validity  of  the 
marriage  with  Shaw.  The  sentence  of 
divorce  pronounced  by  the  Court  of  Session 
must  be  treated  by  this  Court  and  every 
English  Court  as  a  mere  nullity,  and  as 
totally  incompetent  to  dissolve  the  marriage 
with  Buxton ;  and  if  that  marriage  remained 
undissolved,  as  unquestionably  it  did,  of 
course  the  marriage  with  Shaw  was  not 
a  valid  marriage.  I  may  observe  that  if 
the  validity  of  the  marriage  with  Shaw  were 
to  be  recognized  by  the  Courts  of  this  coun- 
try, this  consequence  must  necessarily 
follow,  that  an  English  Court  of  justice 
must  hold  that  Elizabeth  Hickson  had  two 
hiubands  simultaneously  ;  Buxton  was  her 
husband  by  the  law  of  England,  and  con- 
tinued so,  because  the  marriage  could  not 
be  dissolved,  and  yet  it  is  said  that  Shaw 
must  be  recognized  as  being  at  the  same 
time  her  husband.  The  monstrous  con- 
sequences which  would  follow  from  so 
holding  are  too  obvious  to  require  to  be 
pointed  out ;  whether  such  a  state  of  things 
ia  possible  by  the  law  of  any  other  civilized 


Christian  country,  it  is  unnecessary  to 
inquire;  all  I  mean  to  say  is,  that  it  is 
impossible  by  the  law  of  England.  Upon 
the  first  point,  I  am  clearly  of  opinion  that 
the  marriage  with  Buxton  remained  entirely 
unaffected  by  the  sentence  of  divorce,  and 
that  the  marriage  with  Shaw  was  not  a 
valid  marriage. 

The  second  point  upon  which  it  is  at- 
tempted to  maintain  the  legitimacy  of  the 
Scotch  children,  notwithstanding  the  inva- 
lidity of  the  marriage  with  Shaw,  is  this : 
it  is  said  that  in  Scotland  if  a  marriage  is 
solemnized  between  a  man  and  a  woman, 
there  being  at  the  time  an  existing  prior 
marriage  of  either  of  the  parties  with  some 
third  person,  although  the  impediment  of 
such  prior  marriage  is  fatal  to  the  validity 
of  the  marriage  which  the  parties  con- 
tracted together,  yet  if  either  party  were 
justifiably  ignorant  of  the  existence  of  that 
impediment,  the  law  of  Scotland,  from 
considerations  of  expediency  and  humanity, 
adopting  the  rule  of  the  Canon  law,  holds 
the  children  of  the  putative  marriage  to  be 
legitimate ;  and  it  is  contended  that  both 
Shaw  and  Elizabeth  Hickson  were,  or  at 
all  events  the  latter  was  justifiably  ignorant 
of  the  existence  of  the  impediment  of  the 
marriage  with  Buxton,  because  they  were 
justified  in  assuming  that  it  had  been  an- 
nulled by  the  decree  of  the  Court  of  Ses- 
sion; and  upon  this  ground  it  is  ccmtended 
that  the  children  are  legitimate  by  the 
law  of  Scotland,  and  that,  their  personal 
status  in  Scotland  being  that  of  legitimate 
children,  that  status  must  be  recognized 
in  all  other  countries.  In  support  of  this 
contention,  the  opinion  of  two  eminent 
Scotch  advocates  is  produced,  in  which 
they  state  the  general  proposition  of  Scotch 
law  to  the  effect  above  mentioned,  and 
which,  therefore,  must  be  feceived  as  evi- 
dence that  the  law  of  Scotland  is  as  alleged 
by  the  Shaws.  They  further  express  their 
opinion  that  it  is  a  justifiable  error  if  both 
or  either  of  the  parties  should  have  married 
upon  the  faith  of  a  decree  of  divorce  and 
have  children,  although  the  decree  should 
be  afterwards  reduced,  and  that  in  such  a 
case  the  children  of  such  marriage  would 
be  legitimate  according  to  the  law  of 
Scotland. 

I  confess  it  appears  to  me  that  the  ques- 
tion whether,  having  regard  to  the  real  facts 
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of  the  case  as  they  ore  proved  in  the  evi- 
dence, Shaw    and    Eli^beth  Hickson  or 
Buxton,  or  either  of  them,  can  be  considered 
to  have  been  justifiably  ignorant  of  the 
marriage  with  Buxton  constituting  an  im- 
pediment to  their  intermarrying  together, 
that  is,  in  other  words,  whetiier  they  were 
justified  in  assuming  that  the  decree  of  the 
Court  of  Session  operated  as  an  absolute 
dissolution  of  the  marriage  with  Buxton, 
is  a  question  of  some  difficulty ;  but,  after 
much  consideration,  I  have  arrived  at  the 
conclusion  that  neither  of  them  was  justi- 
fied in  that  assumption.     No  doubt,  ab- 
stractedly, a  person  may  be  well  justified  in 
putting  faith  in  a  decree  pronounced  by  one 
of  the  superior  Courts  of  his  own  country, 
or  indeed  of  any  civilized  country;  but  here 
it  is  proved,  conclusively,  that  the  proceed- 
ings which  terminated  in  the  decree  of  the 
Court  of  Session  were   the  result  of  the 
scheme  concerted  between  Shaw  and  Mrs. 
Buxton  and  her  friends  on   the  one  side, 
and  Buxton  on  the  other  side,  in  order  to 
obtain  a  decree  of  divorce  and  to  enable 
Shaw  and  Mrs.  Buxton  to  intermany.    I 
include  Mrs.  Buxton  among  the  persons  by 
whom  the  scheme  was  concerted,  because, 
although,  of  course,  it  is  impossible  to  prove 
her  cognizance  or  participation  in  each  par- 
ticular step,  yet  it  seems  to  me  not  to  admit 
of  a  doubt  that  she  was  privy  to  and  con- 
curred in  and  assisted  in  all  that  was  done. 
— [His  Honour  then  referred  in  detail  to  the 
circumstances  relating  to  the  Scotch  divorce 
suit,  and  after  observing  that,  having  regard 
to  the  terms  of  the  agreement  of  the  1 4th 
of  November,  1844,  and  to  the  fact  that 
Buxton,  if  he  really  desired  to  prevent  the 
divorce,  need  only  have  remained  in  Eng- 
land, he  was  convinced  that  the  defences 
raised  by  Buxton  to  the  divorce  suit  were 
raised  by  the  direction  or  with  the  sanction 
of  Mrs.  Buxton's  friends  and  advisers,  for 
the  purpose  of  avoiding  any  suspicion  of  col- 
lusion or  connivance,  proceeded  as  follows :] 
— It  being  then  clear,  in  my  opinion,  that 
the  decree  of  divorce  was  obtained  by  means 
of  collusion  and  connivance  between  and 
among  Mrs.  Buxton  and  Shaw  and  Buxton, 
and  their  several  friends  and  advisers,  the 
point  for  consideration  is,  how  do  Shaw  and 
Mrs.  Buxton  stand  with  reference  to  the 
question,  whether  they  or  either  of  them 
were  or  was    at  the  time  when  they  went 


through  the  ceremony  of  marriage  together 
in  June,  1846,  in  Edinbuigh,  justifiably 
ignorant  of  the  impediment  arising  from  the 
existence  of  the  marriage  with  Boxton. 
Buxton  and  his  wife  being  both  English, 
they  must  be  taken  to  have  known  that 
by  the  law  of  England  the  English  mar- 
riage could  not  be  dissolved.  That  they 
knew  that  it  could  not  be  dissolved  by  any 
English  Court  is  not  mere  matter  of  pre- 
sumption, but  of  fact,  because  otherwise  they 
would  not  have  resorted  to  a  foreign  Court 
to  obtain  a  divorce.  They  took  their  chance 
of  what  the  decree  of  that  foreign  Court 
could  do  for  them,  and  they  procured  that 
decree  by  the  collusion  and  connivance  of  the 
English  husband.  In  the  face  of  these  facts, 
I  cannot  bring  myself  to  the  conclusion  that 
either  Shaw  or  Mrs.  Buxton  can  be  held  to 
have  been  justifiably  ignorant  of  the  impe- 
diment occasioned  by  the  subsisting  mar- 
riage with  Buxton. 

But,  supposing  that  this  were  other- 
wise, supposing  that  they  were  justifiably 
ignorant  of  that  impediment,  and  that 
consequently,  by  the  law  of  Scotknd  the 
personal  status  of  the  children  bom  of  their 
cohabitation  is  that  of  legitimate  children, 
and  that  such  personal  status  must  be  re- 
cognized in  England  by  the  rules  of  inter- 
national law;  supposing  all  that  in  favour 
of  the  claim  of  the  Shaws,  there  is  a  ques- 
tion still  remaining  for  consideration,  viz. 
whether  this  personal  status  thus  acquired 
brings  them  within  the  description  of  the 
persons  to  whom  the  real  and  personal  es- 
tates are  respectively  limited  by  the  testa- 
tor's will  according  to  the  true  intent  and 
meaning  thereof. 

By  ^e  terms  of  the  devise  of  the 
real  estate,  it  is  limited,  after  the  death 
of  Elizabeth  Hickson,  and  subject  to  the 
500  years*  term  for  portions,  to  the  use 
of  the  first  son  of  the  body  of  Elizabeth 
Hickson  lawfully  begotten  or  to  be  begot- 
ten, in  tail.  Is  the  infant  petitioner,  John 
Horatio  Wilson  Shaw,  the  son  of  Elizabeth 
Hickson  lawfully  begotten?  Of  course  a 
child  to  be  lawfully  begotten  must  be  be- 
gotten by  the  lawful  husband  of  the  mother. 
He  must  be  exjustis  nuptiis procreatus.  Now 
the  lawful  husband  of  Elizabeth  Hickson 
was  Buxton,  and  ex  concessis  the  child  was 
begotten  by  Shaw :  how  then  can  he  be  a 
son  lawfully  begotten  9 
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With  respect  to  the  personal  estate,  the 
language  of  the  will  is  different,  the  gift 
being  to  the  children  or  child  of  Elizabeth 
Hicbon,  without  the  words,  "  lawfully  be- 
gotten," which  occur  with  respect  to  the 
real  estate.  Now,  the  will  being  a  will 
made  in  England,  by  an  Englishman 
domiciled  in  England,  must  be  construed 
according  to  the  law  of  England.  The 
whole  tenor  of  the  will,  and  every  term  in 
it,  must  receive  that  interpretation  which 
belongs  to  it  according  to  English  law. 
About  that  there  is  no  question  or  dispute. 
1  do  not  cite  authority  to  establish  that 
proposition.  Now  what  is  the  interpre- 
tation which  the  law  of  England  gives 
to  the  term  "  children  "  1  Undoubtedly, 
children  lawfully  begotten,  that  is,  ex 
juMii  nvptiig  procreatiy  unless  indeed  there 
be  something  in  the  context  of  the  will 
which  satisfies  the  Court  that  the  testator 
meant  to  use  the  expression  in  a  different 
sense.  Is  there,  then,  anything  of  that 
nature  in  this  will!  So  far  from  it,  I  think 
the  whole  will  shews  that  the  testator  by 
the  term  "children,"  meant  such  only  as 
were  lawfully  begotten,  that  is,  meant  that 
which  is  the  onfinaiy  and  primary  inter- 
pretation of  the  term.  It  is  difficult  to 
suppose  that  he  could  have  intended  to  in- 
clude any  in  the  gift  of  the  personal  estate 
who  would  be  incapable  of  taking  the 
benefit  of  the  devise  of  the  real  estate. 
Suppose  that  Mrs.  Buxton  had  had  chil- 
dren by  Buxton,  bom  either  before  or  after 
the  births  of  the  children  by  Shaw,  could 
it  be  contended  that  the  children  by  Shaw 
would  be  intended  by  the  testator  to  share 
the  personal  estate  with  the  children  by 
Buxton  1  Suppose,  further,  that  after  the 
births  of  the  children  by  Shaw  Mrs.  Buxton 
had  cohabited  with  Buxton,  and  had  by 
him  a  son  and  other  children ;  in  that  case, 
the  son  by  Buxton,  though  younger  in  age 
than  the  son  by  Shaw,  would  clearly  have 
taken  the  real  estate  as  tenant  in  tail. 
Who,  then,  would  be  entitled  to  the  benefit 
of  the  portions  for  younger  children 
raisable  under  the  500  years*  term) 
Would  the  son  by  Shaw,  though  older  in 
age,  participate  in  the  portion-money  as  a 
younger  child,  although  incapable  of  taking 
the  estate  itself,  which  would  go  to  the 
son  by  Buxton,  who  would  be  his  junior  1 
1  suggest  these  possibilities,  which  might 
Niw  Swim,  35.— Chaho. 


have  happened,  to  shew  the  absurdities 
which  must  result  if  I  were  to  hold  that 
the  testator  intended  to  extend  the  benefit 
of  this  gift  to  children,  who  might  be  so 
called  by  the  law  of  Scotland,  and  acquire 
a  personal  status  of  legitimacy.  Surely 
the  only  children,  who  could  be  intended 
to  take  the  benefit  of  the  term  for  raising 
portions,  were  such  children  as  were 
capable  of  taking  the  benefit  of  the  devise 
of  the  estate  itself  Then  I  think  it 
is  equally  certain  that  those  only  could  be 
intended  to  take  the  benefit  of  the  bequest 
of  the  personal  estate,  who  would  be 
capable  of  taking  the  benefit  of  the  term, 
with  the  addition  of  a  son  who  would  take 
the  real  estate  as  tenant  in  tail. 

Now,  on  this  point  which  I  am  con- 
sidering, as  to  the  effect  of  the  acquisition 
of  a  personal  status  of  legitimacy  in  Scot- 
land, two  cases  have  been  referred  to.  One 
is  the  case  of  Groodman  v.  Goodman,  which 
was  decided  by  the  Vice  Chancellor  Stuart 
in  1862.  In  that  case,  however,  the  whole 
of  the  argument  of  counsel  turned  upon 
the  question  whether  the  father  of  the 
child  in  question  was  domiciled  in  the 
Netherlands,  or  whether  he  retained  an 
English  domicil.  The  question  as  to  the 
testator's  intention,  and  as  to  the  construc- 
tion of  the  will,  was  not  raised  or  referred 
to.  His  Honour  held  that  the  certificate 
of  the  chief  clerk  was  right  in  finding 
that  the  father  had  left  England  with  the 
intention  of  permanently  residing  abroad, 
and  then  he  ordered  the  fund  to  be  equally 
divided  between  the  two  children  bom  at 
Amsterdam,  that  is,  the  one  bom  before 
the  marriage  and  the  other  bom  after 
the  nuirriage ;  but  his  Honour  did  not  give 
any  reasons  for  his  decision ;  at  least,  none 
are  reported,  and  therefore  it  is  impossible 
to  know  how  his  Honour  viewed  the 
question,  if  it  was  brought  to  his  attention 
at  all,  or  would  have  viewed  it  with  re- 
ference to  the  construction  of  an  English 
will.    The  question  was  not  touched  upon. 

The  other  case  that  has  been  cited  is 
that  of  Boyes  v.  Bedale^  before  the  Vice 
Chancellor  Wood  in  1863,  shortly  after 
Goodman  v.  Goodman  was  decided.  In 
that  case  the  point  which  I  am  now  con- 
sidering, as  to  the  effect  of  the  acquisition 
of  a  personal  stattis  by  the  law  of  a  foreign 
country,  was  the  precise  point  before  the 
2K 
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Vice  Chancellor  Wood,  and  he  came  to  the 
conclusion  that,  admitting  the  acquisition 
of  that  personal  status,  admitting  that  that 
personal  status  will  be  recognized  not  only 
in  the  country  where  it  is  acquired,  but 
also  by  other  countries,  still  the  question 
is  not  what  is  the  personal  stattu  here,  but 
what  did  the  testator  intend;  and  he  held, 
that  inasmuch  as  by  the  law  of  England, 
which  must  be  the  rule  for  the  construction 
of  an  English  will,  the  term  "  child"  per  se 
necessarily  means,  unless  the  context  pro- 
duces a  different  result,  "  lawfully  begotten," 
it  is  just  the  same  thing  as  if  the  testator 
had  used  these  words  "  lawfully  begotten," 
and  given  it  to  the  children  lawfully  be- 
gotten. 

Well,  as  I  have  said,  the  children  by 
Shaw  were  not  children  lawfully  begotten, 
because  the  marriage  with  Buxton  remained 
undissolved,  according  to  the  English  law 
at  least,  which  law  must  govern  the  case, 
and  consequently  they  were  begotten  by  a 
man  who  was  not  at  that  time  the  husband 
of  their  mother,  and  at  the  time  when 
these  children  were  begotten  and  bom  the 
husband  of  their  mother  was  living. 

I  have  no  hesitation  in  following  that 
decision  of  Vice  Chancellor  Wood.  It 
appears  to  me  to  be  based  upon  principles 
which  it  is  impossible  to  shake  without 
shaking  the  decisions  which  have  been  made 
in  the  same  sense,  not  exactly  in  the  same 
pointed  way,  upon  the  principle  as  to  the 
mode  in  which  English  wills  are  to  be  con- 
strued and  the  law  which  is  to  govern 
them. 

Upon  the  whole,  then,  I  come,  first, 
to  the  conclusion  that  the  marriage 
with  Shaw  was  not  a  valid  marriage, 
and  that  the  children  are  not  legitimate, 
and  not  lawfully  b^otten;  secondly,  as 
to  that  point  which  is  raised  on  the  effect 
of  the  Scotch  law  in  conferring  a  personal 
status  of  legitimacy  upon  children  bom 
tmder  such  circumstances  that,  even  if  it 
be  the  case  that  the  father  and  mother 
were,  or  either  of  them  was,  justifiably 
ignorant  of  the  impediment,  which  I  do  not 
think  they  were,  these  children  are  not 
entitled  under  the  tme  constraction  of  this 
will.  The  effect  will  be  that  the  Moores, 
according  to  their  respective  rights,  inter  se, 
about  which  there  is  no  controversy,  will 
be  entitled  to  the  funds. 


With  regard  to  the  costs,  in  strictness 
I  ought  to  give  the  Shaws  the  costs  of  the 
petition  of  the  Moores,  as  it  would  have 
been  necessary  for  the  Moores,  in  order  to 
get  possession  of  the  fund,  to  bring  them 
before  the  Court,  and  to  make  them  pay 
the  costs  of  their  own  petition,  which  has 
failed;  but  instead  of  that  the  more  conve- 
nient course  will  be  to  give  them  the  costs 
of  neither  petition,  and  not  to  make  them 
pay  the  costs  of  either.  The  costs  of  all 
the  other  parties  will  be  paid  out  of  the 
two  funds  rateably. 

Solicitors — Metsrt.  Harrison,  Beal  k  Harrison, 
Messrs.  Davidson,  Carr  k  Bannister,  Messn. 
Brace  k  Leathea  and  Messrs.  Hampton  ft 
Borgin,  for  petitioners ;  Messrs.  Rogers  &  Jull 
and  Messrs.  Few  k  Co.,  for  respondent. 


Wood,  V.C.  \In  re  orekks's  settlement 


Dec.  18. 
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TRUSTS. 


Presumptive  Evidence — Survivorship — 
Onus  of  Proof — Nextrof-kin. 

By  a  marriage  settlement  a  sftm  of  stock 
UHis  limited,  after  the  death  of  the  survivor 
of  the  husband  and  wife,  to  the  children  of 
the  marriage  upon  certain  conditions,  and, 
in  default,  to  the  wife  absolutely  if  she  should 
survive  her  husband.  The  husband  was  shot 
by  the  Sepoys  in  the  Indian  Mutiny,  On  the 
same  day  the  mother  escaped  udth  the  only 
child  of  the  marriage,  eight  months  old,  and 
its  nurse,  a  native  woman.  The  nurse  and 
child  were  separated  from  the  mother  dunng 
the  escape,  and  no  evidence  was  ever  pro- 
duced of  the  subseqtient  fate  of  the  child. 
Five  months  afterwards  the  mother  was 
murdered  at  Lucknow,  Seven  years  having 
elapsed  since  her  death,  a  petition  for  pay- 
ment of  the  trust  fund  out  of  court  was 
presented  by  her  next-of-kin  ("assuming  thai 
she  survived  the  child  J,  the  respondents  being 
the  next-of-kin  of  the  child  (assuming  it 
to  have  survived  its  mother  J: — Held,  upon 
the  authority  of  Underwood  v.  Wing,  that 
the  onus  of  proof  lay  upon  the  respondents 
to  shew  their  title. 

This  was  an  application  for  payment  out 
of  court  of  a  fund  to  which  the  petitioners 
claimed  to  be  entitled  under  the  trusts  of 
Mrs.  Qreine's  marriage  settlement 
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Bjthe  settlement,  dated  the  29th  of  June, 
1 856,  a  sum  of  stock  was  settled  in  trust  (after 
the  death  of  the  survivor  of  the  husband  and 
wife)  for  the  children  of  the  marriage  who, 
beiDg  sons,  should  attain  the  age  of  twenty- 
one,  or  being  dau^ters,  should  attain  that 
age  or  marry,  and  in  case  of  there  being 
no  child  who  being  a  son  should  attain 
twenty-one,  or  being  a  daughter  should 
attain  that  age  or  marry,  then  upon  trust 
for  Mrs.  Greene,  her  executors,  administra- 
tors and  assigns  absolutely,  if  she  should 
survive  her  husband. 

There  was  only  one  child  of  the  marriage, 
a  daughter,  bom  on  the  25th  of  October, 
1856. 

Mr.  Greene  was  an  officer  in  the  Bengal 
Native  In&ntry,  and  held  a  staff  appoint* 
ment  in  the  2nd  Oudh  Regiment  of  Police. 

On  the  3rd  of  June,  1857,  a  mutiny  broke 
ont  at  Setapoor,  where  Mr.  Greene  was 
stationed,  and  he  was  shot  by  the  Sepoys. 

On  the  same  day  Mrs.  Greene  escaped 
from  Setapoor  with  her  child,  accompanied 
by  its  nurse,  a  native  woman.  During  the 
escape  the  nurse  and  child  became  separated 
from  the  mother;  and  no  evidence  was  ever 
produced  of  the  subsequent  fate  of  the  child, 
beyond  a  statement  of  the  nurse  or  ayah 
afterwards  made  to  a  friend  of  Mrs.  Greene, 
that  the  Sepoys  overtook  them  and  carried 
off  the  child  from  her  arms,  and  that  she 
had  never  seen  it  again. 

Mrs.  Greene  was  murdered  at  Lucknow 
on  the  16th  of  November,  1857.  The  last 
letter  received  from  her  in  England  was 
dated  June  16th,  1857,  in  which  she  stated 
that  she  did  not  know  what  had  become  of 
the  nurae  and  child.  The  trustees  of  the 
settlement  having  placed  the  fund  in  court 
under  the  Trustee  Relief  Act,  the  next-of- 
kin  of  Mrs.  Greene  (on  the  assumption  that 
she  survived  the  child)  now  prayed  that 
the  fund  might  be  paid  over  to  her  legal 
personal  representative,  or  that  it  might 
be  ascertained  and  declared  who  were  the 
persons  entitled  to  it 

Hie  respondents  to  the  petition  were 
persons  representing  the  next-of-kin  of  the 
child,  assuming  it  to  have  survived  its 
mother. 

Mr.  Didnnson,  for  the  petitioners. — 
Those  who  claim  through  the  child  must 
prove  its  having  survived  the  mother — 


Underwood  v.  Wtng,  4  De  Gex,  M.  &  G. 
633 ;  s.  c.  24  Law  J.  Rep.  (n.s.)  Chanc. 
293:  affirming  s.  c  19  Beav.   469  j 
23  Law  J.  Rep.  (n.s.)  Chanc.  982. 
Mk  G.  N.  Colty  for  the  respondents. — 
There  is  no  presumption  of  law  as  to  the 
particular  time  of  the  child's  death — 
Nepean  v.  Doe  d.  Knight,  2  Mee.  &  W. 
894;  s.  c.  7  Law  J.  Rep.  (n.s.)  Exch. 
335. 

Wood,  V.C.  said — ^The  real  question  is, 
on  whom  does  the  onus  of  proof  lie  ?  Fol- 
lowing the  rule  laid  down  in  Underwood 
V.  Wing,  I  must  throw  it  on  the  respon- 
deiits  to  this  petition.  Upon  the  death  of 
Mrs.  Greene  the  fund  became  distributable 
among  her  next-of-kin,  in  which  capacity 
the  petitioners  present  themselves.  Who 
claims  against  them  ?  The  respondents  in 
such  a  case  must  shew  the  title,  whether  of 
the  intestate  or  testator,  through  which  they 
claim.  As  for  the  presumptive  evidence  of 
survivorship  between  the  mother  and  child, 
that  would  be  a  question  to  go  before  a 
jury.  Under  the  circumstances  it  certainly 
seems  highly  improbable  that  the  child 
should  have  survived  its  mother;  but  I  rest 
my  decision  in  favour  of  the  petitioners  en- 
tirely upon  the  case  of  Underwood  v.  Wing, 
Order  made  accordingly.  Costs  of 
all  parties  to  come  oat  of  the  fund, 

Soliciton— Mr.  C.  Burrows,  for  petitioners;  Messrs. 
Church,  Prior  ft  Bigg,  for  respondents. 


R.         ^ 

9MILLT.   \ 
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EARL  POULBTT  V,  HOOD. 


M.R. 

Lord  Komillt. 

Jan.  13, 

Will — Construction — ^^  Money  due  to  me 
on  Mortgage  from  any  Person  or  Persons*' — 
Charge  on  real  Estate, 

A  testator  being  entitled  to  some  money 
secured  on  mortgage,  and  also  to  certain 
sums  for  portions  charged  on  certain  estates, 
gave  *^all  money  which  at  the  time  of  my  death 
shall  be  due  or  owing  to  me  on  mortgage  from 
any  person  or  persons  whomsoever,"  upon 
certain  trusts : — Held,  that  such  bequest  did 
not  include  the  charges. 

This  was  a  case  adjourned  from  cham 
bers. 
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John  Earl  Poulett,  deceased,  by  his 
will,  dated  the  6th  of  May,  1862,  devised 
all  his  real  estate  to  the  use  of  the  plaintiff 
for  life,  with  remainder  to  the  use  of  the 
first  and  other  sons  of  the  plaintiff  by  any 
woman  he  might  thereafter  marry  in  taU 
male,  with  divers  remainders  over  in  strict 
settlement;  and  after  devising  and  be- 
queathing mortgage  and  trust  estates,  gave 
and  bequeathed  to  the  defendants,  A.  N. 
Hood  and  W.  Speke,  "  all  monies  and 
stock  which  I  may  have  or  be  entitled  to 
at  the  time  of  my  decease  in  any  of  the 
public  stocks  or  funds  of  Great  Britain, 
and  all  money  which  at  the  time  of  my 
death  shall  be  due  or  owing  to  me  on  mort- 
gage from  any  person  or  persons  whomso- 
ever, and  also  all  money  which  at  the  tim« 
of  my  death  shall  be  due  or  owing  to 
me  from  Messrs.  Coutts  <&  Co.,  bankers, 
London,  Messrs.  Child  &  Co.,  bankers, 
.  London,  or  Stuckey*s  Banking  Company,  or 
any  person  or  persons  whomsoever,'*  upon 
trust  to  pay  certain  annuities  and  legacies, 
and  the  legacy  and  succe.ssion  duty  payable 
for  the  same,  or  in  consequence  of  his 
death,  and  his  debts ;  and  subject  thereto 
upon  trust  to  invest  the  same  in  land,  to  be 
settled  to  the  uses  thereinbefore  declared 
concerning  his  residuary  real  estate.  And  as 
to  the  residue  and  remainder  of  his  personal 
estate,  the  testator  bequeathed  the  same  to 
A.  N.  Hood  and  W.  Speke,  upon  trust  for 
the  plaintiff  absolutely. 

The  testator  was  at  his  death  entitled  to 
a  sum  of  money  secured  upon  a  mortgage, 
in  the  usual  way,  and  he  was  also  entitled, 
as  sole  next-of-kin  of  his  two  younger  sons, 
Vere  Foulett  and  Amias  Poulett,  who  died 
before  him,  intestate  and  without  issue, 
to  two  charges  of  10,000/.  each,  raisable 
out  of  certain  estates  under  his  marriage 
settlement;  such  sons  having  died  after 
attaining  vested  interests  in  those  charges, 
but  before  the  same  were  actually  raisable, 
the  charges  in  fact  not  being  raisable  till 
the  testator's  death.  The  chief  question 
submitted  to  the  Court  was,  whether  these 
charges  passed  under  the  above  specific 
bequest,  or  whether  they  passed  under  the 
residuary  bequest 

The  Attorney  General  and  Mr.  Faler, 
for  the  plaintiff. — The  charges  do  not  pass 
under  the  specific  bequest,  but  under  the 


residuary  gift.  It  would  be  most  difficult 
to  put  such  an  interpretation  on  the  term 
"  mortgage "  as  would  make  it  include 
these  interests.  The  sense  of  the  word 
*'  mortgage  "  is  plain,  and  the  word  is  here 
used  in  its  usual  sense.  Nothing  can  be 
more  unlike  a  mortgage  than  a  charge  for 
portions.  Such  a  clu^ge  is  merely  a  part 
of,  or  an  interest  in  the  estate,  which  i& 
directed  to  be  raised  in  a  particular 
way  for  the  purposes  of  distribution. 
Nothing  can  be  less  like  a  debt  due  from 
one  man  to  another,  and  secured  by  a  con- 
veyance of  land,  than  a  portion.  The  rights 
of  a  mortgagee  are  foreclosure,  sale,  eject- 
ment :  no  such  rights  belong  to  a  portionist; 
he  cannot  put  hunself  in  Uie  position  of  a 
mortgagee.  He  may  require  his  portion  to 
be  raised  by  sale  or  mortgage  of  a  part  of 
the  estate,  and  if  the  portion  be  raised  by 
the  latter  course,  and  the  mortgage  be  made 
to  him,  then,  and  not  till  then,  he  will  be 
a  mortgagee. 

Mr.  E.  R.  Turner^  for  the  testator's 
widow. 

Mr.  Hohhouse  and  Mr.  J.  Pearson,  for 
the  persons  interested  in  remainder,  urged 
that  it  would  be  most  singular  if  the  tes- 
tator, having  swept  into  the  settlement  all 
his  private  money,  everything  in  fact  ex- 
cept the  succession  duty,  yet  he  should  be 
held  at  the  same  time  to  have  kept  alive 
and  taken  out  of  settlement  these  duuges, 
which  by  any  memorandum  in  writing,  or 
a  mere  word  in  fact,  he  could  have  sunk 
for  the  benefit  of  the  estate. 

The  following  cases  were  referred  to  : 
Slingsby  v.  Grainger ,  7  H.  L.  Cas.  273; 
s.  c.  28  Law  J.  Rep.  (n.s.)  Chanc.  616. 
Phillips  V.  Eastwood,  Lloyd  &  Gould, 
temp.  Sugden,  270. 

The  Mast£R  of  the  Rolls  (Jan.  17), 
after  stating  the  facts,  and  that  the  ques- 
tion related  to  sums  which  the  testator 
had  power  by  his  marriage  settlement  to 
charge,  and  did  in  fact  charge  upon  certain 
estates  of  which  he  was  tenant  for  life,  said : 
The  first  observation  that  occurs  to  me 
is,  that  the  words  in  the  specific  bequest, 
"  money  which  at  the  time  of  my  death 
shall  be  due  or  owing  to  me  on  mort- 
gage from  any  person  or  persons  whom- 
soever," do  not,  in  their  technical  meaning, 
include  such  charges  as  these.    It  is  clear 
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that  here  no  money  was  due  from  any 
person ;  there  was  simply  a  charge  on  the 
property,  that  is  simply  a  portion  of  the 
estate.  Again,  it  would  be  difficult  to  say 
that  these  words  are  to  include  one  kind 
of  charge  and  not  another.  If  a  charge  is  to 
be  included  in  the  words  "  money  due  on 
mortgage,"  it  will  foUow  that  where  a  will 
contains  a  charge  for  the  payment  of  debts 
or  legacies,  there  the  legatees  or  creditors 
will  be  mortgagees.  So,  again,  a  perpetual 
rentcharge,  as  in  that  case  before  me  the 
other  day, —  Western  v.  M^Dermoty — that 
would  pass  as  money  due  on  mortgage,  and 
the  owner  of  the  rentcharge  would  be  a 
mortgagee,  if  the  position  contended  for 
by  the  defendants  is  to  be  established.  It 
would  be  impossible  to  consider  the  owner 
of  such  a  rentcharge  a  mortgagee,  yet  if  a 
charge  is  to  be  held  a  mortgage,  it  would 
be  c^cult  to  distinguish  between  a  charge 
of  an  annual  sum  and  a  charge  of  a  gross 
sam.  A  mortgage  debt  is  a  thing  perfectly 
well  defined  in  its  character  and  incidents ; 
it  is  the  subject  of  suits  for  redemption  or 
foreclosure.  The  mortgagee,  if  not  paid,  may 
bring  an  action  of  ejectment  at  law ;  or  he 
may  sell  the  property  under  his  power. 
None  of  these  incidents  apply  to  a  charge ; 
it  is  in  fact  not  a  mortgage,  Uiough  it  may 
be  turned  into  one  by  a  suit  for  raising  it 
It  was  argued  that  a  charge  is  in  effect  a 
sum  due  from  the  person  entitled  to  the 
estate  subject  to  it,  because  it  practically 
comes  out  of  his  pocket;  but  still  it  would  be 
most  inaccurate  to  say  the  charge  is  a  debt 
due  from  him,  merely  because  he  would  he 
richer  if  the  charge  did  not  exist.  With 
regard  to  the  special  circumstances  of  the 
present  case,  it  is  important  to  consider 
whether  the  testator  had  any  property  to 
which  the  words  "money  due  on  mort- 
gage" would  apply  independently  of  these 
charges.  The  state  of  the  testator's  property 
has  always  been  taken  into  account  in  de- 
termining upon  the  force  of  particular  words 
of  description.  Thus,  in  Phtlltps  v.  East- 
vood^  Lord  St.  Leonards  held  that  money 
due  on  a  policy  of  insurance  passed  under 
the  term  ''debenture,"  because  there  was 
nothing  else  to  which  the  word  could  apply; 
so,  again,  in  cases  of  execution  of  powers 
by  will  Now,  here  we  find  that  the 
testator  had  some  money  invested  on  mort- 
gage, and  though  I  do  not  think  that  alone 


would  have  been  enough  to  decide  the 
question,  yet  it  rebuts  any  argument  which 
might  otherwise  have  been  drawn  from 
the  fact  that  the  words  would  have  no  mean- 
ing if  they  did  not  apply  to  these  charges. 

It  was  argued  on  the  general  scope  of 
the  will  that  the  testator  could  not  have 
intended  these  charges  to  bo  subsisting; 
that  it  would  be  strange  if,  while  on  the 
one  hand  he  directed  the  bulk  of  his  per- 
sonal estate  to  be  invested  in  land  and 
settled,  on  the  other  hand  he  intended  to 
keep  these  charges  alive;  but  I  do  not 
think  that  anything  can  be  drawn  from 
the  scope  of  the  will  to  oblige  the  Court  to 
do  violence  to  the  words,  or  unduly  extend 
their  natural  meaniug.  His  Lordship  con- 
cluded by  saying  that  he  was  not  to  be 
considered  as  deciding  anything  with  refer- 
ence to  Mr.  Locke  King's  Act,  or  anything, 
in  fact,  except  the  construction  of  Earl 
Poulett's  wilL 

Solicitors— Mr.  G.  Annesley,  for  plaintiff;  Mr. 
Henry  Webb,  for  testator's  widow;  Messrs. 
Williams  &  James,  for  persons  interested  in 
remainder. 


.R.  ^ 

lOMILLT.  I  , 

.16;     \      ''' 

.  18.    ; 


re  BLITHMAN. 


M.R. 
Lord  Rohillt. 

Dec. 
Jan 

Colonial  Insolvency — Personalty  in  Eng- 
land— Domidl, 

An  insolvency  in  South  Australia  will 
vest  in  the  assignees  pure  personalty  situate 
in  England  to  which  the  insolvent  is  entitled^ 
if  at  tlie  time  of  the  insolvency  he  was 
domiciled  in  Australia:  secus,  if  he  vhu 
domiciled  in  England, 

A  colonial  insolvency  suffered  by  one  not 
domiciled  in  the  colony  is  in  the  nature  of 
a  foreign  jttdgment;  and  the  assignees  must 
sue  the  insolventy  or  his  representatives^  in 
England  upon  the  insolvency,  to  get  at  his 
assets  in  England, 

George  Henwood,  being  eu titled,  under 
the  will  of  Sarah  Blithman,  who  died  in 
1837,  to  a  vested  interest  in  certain  perso- 
nal estate,  subject  to  a  prior  life  interest, 
went  out  to  Adelaide,  in  South  Australia, 
at  some  time  prior  to  the  year  1863,  and 
entered  into  business  there.  In  1863  he 
was   duly  adjudged   insolvent  under  the 
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Local  Act,  No.  16,  of  1860.  The  100th 
section  of  that  act  is  as  follows :  *'  Where 
any  person  shall  have  been  adjudged  an 
insolvent  all  his  personal  estate  and  effects, 
present  and  future,  wheresoever  the  same 
may  be  found  or  known,  and  all  property 
which  he  may  possess,  or  which  may  revert, 
descend,  be  devised  or  bequeathed,  or  come 
to  him,  before  he  shall  have  obtained  a 
certificate  barring  the  right  of  his  assignees, 
and  all  debts  due  or  to  be  due  to  him, 
wheresoever  the  same  may  be  found  or 
known,  and  the  property,  right  and  interest 
in  such  debts,  shall  become  absolutely  vested 
in  the  assignees  for  the  time  being  for  the 
benefit  of  the  creditors  of  the  insolvent,  by 
virtue  of  that  appointment,  and  without  any 
special  order  for  that  purpose ;  and  after 
such  appointment  neither  the  insolvent  nor 
any  person  claiming  through  or  under  him 
shall  have  power  to  recover  the  same,  nor 
to  make  any  release  or  discharge  thereof, 
neither  shall  the  same  be  attached  as  the 
debt  of  the  insolvent  by  any  person,  but 
such  assignees  shall  have  the  like  remedy 
to  recover  the  same  in  their  own  names  as 
the  insolvent  himself  might  have  done  if 
he  had  not  been  adjudged  insolvent." 

In  November,  1863,  the  fund  in  question 
fell  into  possession  by  the  death  of  the 
tenant  for  life. 

In  December,  1863,  Henwood  executed 
a  deed,  whereby,. after  reciting  that  it  was 
doubtfiil  whether  his  real  estate  in  Great 
Britain  passed  to  the  assignees  by  the 
insolvency,  all  his  freehold,  leasehold  and 
copyhold  estates  in  Great  Britain  were  con- 
veyed to  the  assignees  for  the  benefit  of  the 
creditors. 

In  January,  1864,  Henwood  died  in  the 
colony,  having  by  his  will,  dated  in  1854, 
appointed  his  widow,  the  petitioner,  sole 
executrix,  and  also  sole  legatee  and  devisee, 
by  whom  the  will  was  duly  proved. 

Both  the  widow  and  the  assignees  having 
claimed  the  fund  in  question,  the  trustees 
paid  it  into  court 

Mr,  Baggadlay  and  Mr,  Horsey^  for  the 
widow. — Hen  wood's  domidl  was  clearly 
English,  and  the  assignees  are  not  entitled. 
The  essence  of  insolvency  law  is,  that  on 
giving  up  all  his  property  the  insolvent 
is  released  from  all  his  debts,  and  the  as- 
signees are  not  entitled  to  the  insolvent's 


property  except  where  the  insolvency  re- 
leases him  from  his  debts.  If  the  insolvent 
order  would  discharge  the  insolvent  from 
his  debts  in  England,  then  the  assignees 
would  be  entitled  to  the  assets  in  England, 
but  not  otherwise.  BartUy  v.  Hodget  (1) 
proves  that  bankruptcy  in  the  impenal 
court  will  discharge  a  debt  due  in  a  colony, 
but  that  an  insolvency  in  a  colony  is  no 
answer  to  a  debt  in  England.   So 

Smith  V.  Buchanan^  1  East,  6. 

Phillips  V.  Allan,  8  B.  &  C.  477 ;  ft.  c. 
8  Law  J.  Rep.  K.B.  2. 
Consequently,  the  assignees  are  not  entitled 
to  take  the  property  here  except  subject 
to  the  debts  here.  Solomons  v.  Ross  (2),  and 
the  two  cases  cited  in  the  note  there,  seem 
to  establish  that  assignees  in  bankruptcy 
in  Holland  would  be  entitled  to  property 
in  England  as  against  creditors  here;  but  in 
those  cases,  in  the  first  place,  the  bankrupt 
was  domiciled  in  Holland,  and,  secondly, 
the  creditors  here  were  trying  to  attach  a 
debt  in  London  owing  to  the  bankrupt  in 
respect  of  a  contract  entered  into  in  Holland. 
They  also  cited — 

The  Royal  Bank  of  Scotland  y,  CuMert, 
1  Rose,  462. 

Townsend  v.  Early,  34  Beav.  23. 
Mr,  MarteUi,  for  the  assignees,  argued, 
first,  on  the  local  act,  that  there  was  a 
clear  intention  to  include  personal  property 
everywhere.  Secondly,  the  evidence  of  the 
domicil  being  colonial  was  very  strong. 
Henwood  had  clearly  abandoned  his  native 
country.  He  also  argued,  that  even  if  the 
fund  did  not  pass  to  the  assignees  by  the 
mere  force  of  the  local  act,  yet  that  the  Court 
would,  by  the  comity  of  nations,  give  effect 
to  the  insolvency  and  pay  the  fund  to  them. 
He  cited — 

Bempde  v.  Johnstone,  3  Vea.  201. 

Saiy.Worswick,  1  H.  Black.  665,691. 

SeUcrig  v.  Davus,  2  Rose,  97,  291. 

Ex  parte  Crtdland,  3  Ves.  &  B.  94. 

Story  on  the  Conflict  of  LawSy  ss.  403, 

409,  342  (5th  ed.). 
[The  Master  op  the  Rolls  inquired  if 
creditors  here  could  prove  in  Austndia,] 

Mr,  MarteUi  said  there  was  an  express 
provision  in  the  act  for  that. 

[The  Masteb  of  the  Rolls. — Well,  but 

(1)  1  Best  k  S.  375. 

(2)  1  H.  Black.  131,  note. 
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is  it  necessary  that  they  should  prove  here? 
Could  they  not  go  against  property  of  the 
iosohent's  here,  say  in  London  1] 

Mr,  Martdli  submitted  that  the  cases 
proved  the  contrary. 

Mr,  Brutotoe  appeared  for  the  trustees. 

Mr,  Baggallay^  in  reply,  cited  on  the 
question  of  domicil — 

Jopp  V.  Woody  34  Law  J.  Rep.  (n.8.) 
Chana  212. 

The  Master  of  the  Rolls  reserved 
judgment. 

The  Master  of  the  Rolls  (Jan.  18). — 
His  Lordship,  after  stating  the  circum- 
stances under  which  Qeoi^e  Henwood  be- 
came entitled  to  the  fund  in  question,  and 
that  it  appeared  from  the  evidence  before 
him  that  at  some  time  previous  to  the  year 
1863  he  had  gone  out  to  South  Australia, 
and  that  while  residing  there  he  had  been 
duly  declared  insolvent,  under  the  local  act 
above  mentioned,  said,  that  on  the  construc- 
tion of  the  100th  section  of  that  act,  he 
was  of  opinion  that  the  property  of  the 
insolvent  in  Australia  vested  in  his  assignees 
there,  in  the  same  way  that  the  property 
of  an  insolvent  here  would  vest  in  assignees 
here.  His  Lordship  then  referred  to  the 
death  of  the  tenant  for  life  of  the  fund  in 
November,  1863,  and  the  deed  executed 
by  Henwood  in  December,  1863,  and  said 
that  deed  clearly  did  not  affect  the  fund,  as 
it  did  not  purport  to  pass  any  pure  personal 
estate  at  aVL  The  question  then  was,  was 
the  widow,  as  executrix,  or  were  the  assig- 
nees, entitled  to  the  fund)  His  Lordship 
then  said  :  I  am  of  opinion  that  the  ques- 
tion ia,  in  the  first  instance,  simply  one 
of  domiciL  If  Henwood  was  domiciled  in 
Australia,  then  the  fund  passed  to  his  as- 
signees; if  he  was  domiciled  in  England, 
then  tJie  executrix  is  entitled ;  but  that 
does  not  dispose  of  the  whole  question.  It 
was  argued  that  even  if  the  domicil  was  not 
Australian,  yet,  the  Australian  insolvency 
being  in  the  nature  of  a  foreign  judgment, 
the  Court  would,  by  the  comity  of  nations, 
give  effect  to  that  judgment  against  the 
property  of  the  insolvent  in  this  country. 
I  am  disposed  to  assent  to  that  view,  but 
not  flo  aa  to  give  effect  to  it  in  the  way  I 
am  asked  to  do.  I  think  that  the  personal 
representative  must  receive  the  fund  in  the 


first  instance,  and  then  the  assignees  may 
take  proceedings  against  her  to  get  at  the 
fund.  If  a  person  died  here,  domiciled  here, 
and  owing  a  debt  abroad,  on  which  a  judg- 
menth£i  been  recovered  abroad,  the  creditor 
there  would  have  to  sue  the  representative 
here,  in  order  to  get  at  the  debtor's  pro- 
perty here.  Questions  of  priority  might 
arise  between  the  foreign  judgment  and 
other  judgments  here ;  those  could  only  be 
settled  in  a  regular  suit  against  the  repre- 
sentativa  I  am  of  opinion,  therefore,  that 
assuming  the  domicil  to  have  been  English, 
the  petitioner  mil&t  receive  the  fund,  but 
that  the  assignees  must  have  liberty  to  take 
such  proceedings  against  her  as  they  may 
be  advised ;  or  perhaps  I  might  delay  the 
order  for  payment  of  the  fund  to  her,  in 
order  to  enable  them  to  proceed.  But  I 
think  that  the  primary  question  turns  on 
the  domicil,  and  that  I  cannot  decide  with- 
out further  evidence.  The  evidence  at  pre- 
sent is  most  meagre  :  all  that  is  proved  is, 
that  at  some  time  before  the  year  1863 
Henwood  went  out  to  Australia,  and  went 
into  business  there,  and  died  there;  and 
I  cannot  think  that  sufficient  to  prove  that 
he  had  abandoned  his  domicil  of  origin. 
I  must,  therefore,  if  Mr.  MarteUi  wishes  it, 
direct  an  inquiry  as  to  the  domicil. 

Mr,  MarteUi  said  the  assignees  could  not 
do  otherwise  than  request  it. 

The  Master  of  the  Rolls. — Then  there 
must  be  an  inquiry;  or  if  the  parties  can 
agree  upon  a  statement  of  the  foots,  I  will 
determine  the  question  myself. 


Solidtora— Mean.  Bnmdtett,  Martin  k  Randall, 
for  the  widow;  Menrs.  Torr,  Jane  way  h  Tagart, 
for  aasigneea ;  Mr.  R.  B.  Wheatley,  for  trustees. 


Kutdeksley,  V.C. 
Jan.  18. 


"  THE  MAYOR  AND 
CORPORATION  OF 
THE  BOROUGH  OF 
HYTHE  V,  EAST. 


Damage^y  Motion  for,  after  Decree  — 
21  (h  22  Vict  e,  27.  (Sir  H.  Gaims's  Act) 
— Jurisdiction. 

The  Chancery  Amefidment  Acty  1858, 
does  not  authorize  the  Court,  upon  motion 
by  the  plaintiff  in  a  suit,  to  atoard  damages 
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where  the  defendant  has  disobeyed  an  order 
for  specific  performance  made  at  the  original 
hearing  of  the  cause. 

In  1851,  a  piece  of  land  forming  part  of 
the  Marine  Parade  at  Hythe  was  conveyed 
to  the  defendant  in  the  suit  by  the  plaintiffs, 
subject  to  a  covenant  to  erect  thereon  cer- 
tain buildings  to  the  value  of  1 ,200/.,  which 
covenant  the  defendant  was  ordered  spe- 
cifically to  perform  by  a  decree  dated 
the  17th  of  January,  1854,  and  made  at  the 
original  hearing  of  the  cause.  After  the 
order  the  defendant  proceeded  at  intervals 
and  to  a  slight  extent  with  the  erection 
of  the  buildings,  and  the  plaintiffs,  sup- 
posing that  he  intended  to  complete  them, 
took  no  steps  to  enforce  the  order  until 
June,  1861,  when  a  petition  was  presented, 
and  a  further  order  made  for  specific  per- 
formance within  six  months. 

In  1862,  the  buildings  still  remaining 
unfinished,  the  plaintiffs  moved  to  commit 
the  defendant  for  contempt;  but  the  motion 
was  postponed  from  time  to  time  upon  the 
representation  of  the  defendant  that  he 
really  intended  to  complete.  He  still,  how- 
ever, neglected  to  do  so,  and  in  May,  1864, 
an  order  was  pronounced  for  his  committal. 
The  defendant  in  the  mean  time  absconded, 
and  had  ever  since  kept  out  of  the  way,  to 
avoid  service  of  the  order. 

The  plaintiffs  now  moved  that,  in  addi- 
tion to  the  order  for  specific  performance 
made  at  the  hearing  of  the  cause,  damages 
might  be  awarded  for  the  breach  by  the 
defendant  of  the  covenant  up  to  the  present 
time,  and  that  an  inquiry  might  be  directed 
to  assess  such  damages,  it  being  the  inten- 
tion of  the  plaintiffs  to  found  upon  the 
order  some  proceedings  at  law  for  getting 
possession  of  the  premises. 

In  support  of  the  motion  an  affidavit 
was  filed  by  the  town  clerk  of  the  borough, 
stating  that  nothing  had  been  done  to  the 
buildings  since  1863;  that  they  were  left 
in  so  rough  and  unfinished  a  state  as  to 
be  absolutely  waste  and  of  no  value;  that 
they  were  «  nuisance  and  an  eyesore  to 
the  town,  and  depreciated  the  value  of  the 
adjoining  land  by  preventing  persons  from 
building  in  the  neighbourhood. 

• 

Mr.  Baity  and  Mr.  Dauney,  in  support 
of  the  motion,  referred  to  21  <&  22  Viet. 


c.  27.  s.  2.  (Morgan's  (fhanc.  ActSy  p.  271), 
and  cited — 

Hindley  v.  Emeryj  ante,  6 ;  s.  c  1  Law 
Rep.  Eq.  52. 

KiNDEKSLET,  V.C.— I  must  assume  that 
the  decree  for  specific  performance  was  the 
full  measure  of  relief  to  which  the  plain- 
tiffs were  entitled  at  the  hearing  of  the 
cause.  If  it  was  not,  the  proper  mode  of 
obtaining  further  relief  would  have  been 
by  a  rehearing  or  by  appeal.  But  I  cannot 
upon  this  application  make,  what  in  fact 
would  be  a  supplemental  decree  based 
upon  facts  which  have  since  occurred.  The 
damages  are  not  asked  in  respect  of  any 
breach  or  default  already  committed  at  the 
time  of  the  suit,  as  in  the  case  of  Hindley 
V.  Emery y  but  in  respect  of  non-perform- 
ance by  the  defendant  of  the  decree  then 
made.  The  power  to  award  damages  at  all 
has  only  recently  been  given  to  this  Court, 
and  I  must  not  extend  that  power  beyond 
the  limits  within  which  it  is  restricted 
by  the  act.  I  do  not  think  that  I  am  at 
liberty  to  make  any  order  upon  this  motion. 

Solicitors — Meson.  Kiogsford  &  Dorman, 
for  plaintiffs. 


PIFFARD  V,  BEEBY. 


KiNDERSLEY,  V.C. 

Jan.  23. 

Practice — Discovery  and  Production  oj 
Documents — Exceptions  to  Answer — Affida- 
vit in  Chambers, 

The  Court  discourages  the  filing  ofinier- 
rogatories  a*  to  docunients.  If  such  interro- 
gatories are  filed,  it  is  a  sufficient  anstcer 
for  the  defendant  to  offer  discovery  a/xording 
to  the  practice  of  the  Court  by  summons 
and  affidavit  in  chambers.  It  ha^  become 
the  practice  of  tjie  Court  to  disallow  excep- 
tions to  an  answer  in  respect  of  such  inter- 
rogatories, whether  taken  singly  or  together 
with  other  exceptions. 

The  bill  in  the  above  suit  was  filed,  in 
behalf  of  certain  infants,  to  ascertain  their 
rights  in  respect  of  a  trust  fund,  purporting 
to  have  been  settled  in  satisfaction  of  a 
covenant  contained  in  the  marriage  articles 
of  their  parents.  Nine  exceptions  were 
taken  to  the  defendants*  answer,  of  which 
six,  affecting  the  subject-matter  of  the  suit, 
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vere  allowed  by  the  Court.  The  remaining 
three  exceptions  were  taken  in  respect  of 
the  interrogatories  as  to  the  possession  and 
production  of  documents,  on  the  ground 
that  the  defendants  had  not  answered  the 
interrogatories,  that  they  had  not  set  out 
any  schedule  of  the  documents  inquired 
after,  and  that  they  had  not  in  the  schedule 
distinguished  the  particulars,  &c. 

The  discoyery  asked  by  the  interroga- 
tories was  of  a  very  seardking  and  minute 
character. 

The  answer  of  the  defendants  was  as 
follows:  "We  are  ready  to  make  the 
usual  affidavit  as  to  documents  in  our  pos- 
session, and  to  produce  the  same  when 
required  to  do  so,  according  to  the  practice 
of  the  Court" 

Mr.  Baily  and  Mr.  BenshaWy  for  the 
exceptions,  referred  to 

JReade  v.  Woodrooffe,  24  Beav.  421. 

Mr.  Custy  for  the  defendants,  cited 
Perry  v.  Turpin,  Kay,  App.  xlix. 
Law  y.  the  London  Indisputable  Policy 
Company^  10  Hare,  App.  20. 

Mr.  E.  F.  Smith  (as  amicus  Curias)  re- 
ferred to  the  case  of 

Kidger  v.  Worswick,  5  Jur.  N.S.  37; 
in  which,  although  it  was  a  matter  of  great 
importance  to  the  plaintifiis  to  get  a  full 
answer  to  their  interrogatories,  Vice  Chan- 
cellor Wood  had  overruled  the  exceptions, 
and  intimated  that  he  should  always  dis- 
allow that  class  of  exceptions. 

Mr.  Sehomberg  (as  amicus  Curies)  stated 
that  Vice  Chancellor  Stuart  had  also  ex- 
pressed his  opinion  that  it  was  no  longer 
necessary  for  the  defendant  to  answer  such 
interrogatories. 

Mr.  Baily,  in  reply,  admitting  that  such 
exceptions  had  been  discouraged  by  Vice 
Chancellor  Wood  in  the  decisions  referred 
to,  contended  that  the  distinction  here  was 
that  the  exceptions  did  not  stand  alone,  but 
were  included  with  several  others  which  had 
been  already  allowed. 

KiNDERSLEY,  V.C.  Said — I  quite  concur 
with  the  general  view  taken  by  the  Vice 
Chancellor  Wood  in  the  cases  cited.  The 
process  of  discovery  by  summons  in  cham- 
bers and  affidavit,  besides  being  quicker 
and  cheaper  than  by  interrogatory  and 
answer,  has  these  two  advantages :  if  any 
Kbw  Semes,  35.— Chakc. 


question  arises  as  to  the  sufficiency  of  the 
discovery,  it  can  be  disposed  of  more 
summarily  in  chambers  than  in  court;  and 
again,  if  any  length  of  time  elapses  in  the 
progress  of  the  suit,  the  plaintiff  can  at 
once  obtain  the  discovery  of  any  documents 
which  have  come  into  the  possession  of 
the  defendant  in  the  mean  time.  In  practice 
I  think  that  the  filing  of  interrogatories  as 
to  documents  should  be  discontinued;  but 
where  they  have  been  filed,  we  must  look 
to  the  defendant's  answer.  Now  if  the 
defendant  professes  to  answer  the  inter- 
rogatory, but  does  so  insufficiently,  I  think 
the  plaintiff  is  entitled  to  deal  with  it  by 
way  of  exception,  and  in  this  respect  I  do 
not  think  it  makes  any  difference  whether 
the  exception  to  such  an  answer  is  the  only 
one  taken,  or  whether  it  is,  as  here,  one 
among  many  others.  On  the  other  hand, 
I  think  the  defendant  is  entitled  to  say,  as 
he  has  done  here,  '<  I  am  not  bound  to 
answer  that  interrogatory.  I  will  give  dis- 
covery by  the  better  and  cheaper  process." 
The  real  point  therefore,  as  it  seems  to  me, 
is  whether  the  defendant  has  attempted  to 
answer  the  interrogatory  or  not.  As  he  has 
not  done  so  here,  I  shall  disallow  the 
exceptions 

Soliciton— Mesm.  Walten  k  Gash,  for  DUintiff 
and  defendant  Beeby;  Measn.  Taylor,  ^aaon 
&  Taylor,  for  all  defendants  except  Beeby. 


Loans  Jubtioks.  ) 

^         -  >     QLAHOLM  V.  BARKER. 

Dec.  7.        J 

Shipping — Collision  at  Sea  —  Loss  of 
Life  of  Seamen — Extent  of  Liability  of 
Oumer  of  the  Ship  causing  the  Loss — Statute 
— Repeal. 

The  liability  of  a  shipowner  in  respect 
of  loss  of  life  to  the  seamen  of  a  vessel  run 
down  by  his  ship  extends  to  and  is  measured 
by  151.  (and  not  SLJ  per  registered  ton  of 
such  ship. 

The  statutes  17  cfe  18  Vict,  c.  104.  ss.  504, 
605.  and  17  <fc  18  Vict  c.  120.  s.  4.  were 
intended  to  modify,  but  not  to  repeal,  9  <£r  10 
Vict.  c.  93,  and  shipowners  remained  liable 
under  the  latter  statute,  except  so  far  as 
their  liability  was  limited  by  the  former 
statutes,  and,  subsequently,  by  26  <fc  26  Vict 
c.  63. 

2L 
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Effect  of  the  repeal  of  a  statute  which 
modified  a  former  statute  considered. 

Decree  of  the  Master  of  the  Rolls  affirmed. 

This  was  an  appeal  from  part  of  a  decree 
made  by  the  Master  of  the  Rolls  on  the 
24th  of  April,  1865  (34  Law  J,  Rep,  (n.s.) 
Chanc.  533). 

The  plaintiffs'  brig,  the  Edith  Mary,  of 
248  tons  registered  burthen,  came  in  col- 
lision, during  a  gale,  without  the  actual 
fault  or  privity  of  the  plaintiffs,  with  the 
Tluymas  Barker,  belonging  to  the  defendant 
Thomas  Barker,  and  sank  it.  There  were 
no  passengers  on  board  either  vessel  at  the 
time;  but  all  the  crew  of  the  Thomas 
Barker,  except  two,  were  drowned,  and  all 
the  clothes  and  baggage  of  the  crew  were 
lost.  A  cargo  of  coals,  the  property  of  the 
defendants,  the  Chartered  Gas  Company, 
was  also  lost 

The  defendants,  Thomas  Barker,  the  gas 
company,  and  the  two  surviving  seamen, 
for  the  loss  respectively  of  the  said  ship, 
cargo,  and  baggage,  having  threatened  to 
bring,  and  the  representatives  of  the  deceased 
seamen  having,  for  the  loss  of  the  lives  and 
baggage  of  the  latter,  severally  commenced, 
actions  against  the  plaintiffs,  for  claims 
largely  exceeding,  in  the  aggregate,  1,984/., 
which  would  be  the  value  of  the  Edith 
Mary^  at  8/.  per  registered  ton,  this  suit 
was  instituted,  under  the  Merchant  Ship- 
ping Act,  1854,  section  514,  to  obtain  a 
declaration  as  to  the  amount  of  the  plain- 
tiffs' liability,  and  to  have  the  sum,  when 
ascertained,  distributed  among  the  persons 
who  should  establish  claims  against  the 
plaintiffs,  and  to  stay  the  actions. 

The  plaintiffs,  by  their  bill,  admitted  their 
liability,  under  the  Merchant  Shipping 
Amendment  Act,  1862,  to  the  extent  of  8^ 
per  registered  ton  (though  the  real  value  of 
the  ship  and  freight  was,  they  alleged,  less 
than  this) ;  but  they  submitted  that,  there 
having  been  no  loss  of  life  or  personal 
injury  to  passengers,  that  was  the  limit  of 
their  liabUity.  All  the  claims,  exce])t  in 
respect  of  loss  of  life,  had  already  been 
settled. 

The  Master  of  the  Rolls  granted  a  perpe- 
tual injunction  according  to  the  prayer  of 
the  plaintiffs'  bill;  but  he  declared  that 
they  were  answerable  to  the  extent  of  15^ 
per  registered  ton  of  the  Edith  Mary,  and 


ordered  an  inquiry  as  to  the  amount  of  the 
liability  under  that  declaration,  and  the 
proportions  in  which  the  sum  ought  to  be 
distributed. 

The  plaintiffs  appealed  from  the  decree 
in  respect  of  the  declaration  contained  in  it. 

Mr,  Hobhofise  and  Mr,  Druce,  for  the 
plaintiffs. — There  was  no  liability  at  com- 
mon law  for  loss  of  life ;  and  the  statutory 
liability  created  by  Lord  Campbell's  Act 
(9  &  10  Vict  c.  93.)  was  limited,  by  the 
Merchant  Shipping  Act,  1854,  section  504, 
to  the  value  of  the  ship  and  freight,  which, 
in  the  single  case  of  loss  of  life  or  personal 
injury  to  a  passenger,    it  was   provided, 
should  be  estimated  at  not  less  than  15^ 
per  ton.  The  Merchant  Shipping  Repeal  Act 
of  the  same  session  (17  <fe  18  Vict  c.  120. 
8.  4.)  repealed  all  provisions  of  any  other 
acts  inconsistent  with  the  Merchant  Ship- 
ping Act,  1854,  and  thus,  though  it  did  not 
repeal  Lord  Campbell's  Act,  modified  it  by 
grafting  upon  the  remedy  given  by  it,  which 
under  it  was  unlimited,  a  limit,  viz.  that  limit 
prescribed  by  the  504th  section  of  the  act 
of  1854.  Then  came  the  Merchant  Shipping 
Amendment  Act,  1862  (25  &  26  Vict.  c.  63), 
The  object  of  that  act  was  simply  to  fix 
some  more  definite  limit  to  the  liability  of 
shipowners  than  the  value  of  the  ship  and 
freight    The  limit  of  15/.  j>er  ton  for  loss 
of  fife  or  personal  injury  to  "  any  person 
being  carried  in  any  other  ship"  must  be 
understood  as  referring  to  passengers  alone, 
and  not  to  the  crew,  and  as  thus  simply 
changing,  in  regard  to  passengers,  what  had 
before  been  a  minimum  into  a  maximum. 
The  main  argument  against  this  view,  and 
one  which  seemed  to  have  impressed  the 
Master  of  the  Rolls,  was  one  in  the  form 
of  a  dilemma,  viz.,  that  either  all  compensa- 
tion for  personal  injury  to  seamen  in  such 
cases  had  been  taken  away  by  the  act  of 
1862,  which,  it  was  argued,  the  legislature 
could  not  be  supposed  to  have  intended  to 
be  the  effect  of  the  repeal  of  the  504th  sec- 
tion of  the  act  of  1854  by  the  2nd  section 
of  the  act  of  1862,  or  that  the  simple  effect 
of  the  act  of  1862  was  to  raise  the  limit  of 
the  compensation  for  such  loss,  whether  io 
the  case  of  seamen  or  of  passengers,  to  15/. 
per  ton.    But  such  an  argument  rested  on 
the  assumption  that  the  liability  of  ship- 
owners in  such  cases  must  depend  eithei" 


Vol.  35.] 


MICH^LMAS  1865  to  MICHAELMAS  1866. 


261 


on  the  Merchant  Shipping  Act,  1854,  or 
the  Amendment  Act  of  1862.    That  was 
not  the  fact    Both  those  acts  were  purely 
negative,  and  their  object    was  only  to 
qualify  and  limit  the  statutory  remedy, 
which  itself  was  to  be  sought  in  Lord 
Campbell's  Act  stilL     The  Repeal  Act  of 
1854  left  the    remedy  applicable   under 
Lord  CampbeU's  Act  in  cases  of  personal 
injury  still  available  in  cases  of  such  injury 
at  sea,  but  cut  down  by  the  qualification 
contained  in    the    504th    section   of  the 
Merchant  Shipping  Act,  1854.    The  repeal 
of  the  504th  section  by  the  Amendment 
Act  of  1862  did  not  repeal  the  curtailment 
of  Lord  Campbell's  Act,  and  thus  restore 
the  remedy  given  by   it  to  its  original 
implitude;    for    rep^ed   provisions  .are 
prevented,  by  the  13  <&  14  Vict  c.  21,  from 
reviving  on  the  repeal  of  an  act  which  re- 
pealed them,   unless  revived  by  positive 
enactment    Consequently,  as  the  Repeal 
Act  of  1854  had  never  been  itself  repeaJed, 
the  liability  of  shipowners,  in  respect  of 
lo68  of  life  or  personal  injury  to  seamen, 
must  be  sought  in  Lord  Campbell's  Act, 
but  as  modified  by  the  Repeal  Act;   and 
those  two  acts  contained  Uie  law  on  the 
snbject,  which  (whatever  might  be  decided 
to  be  the  effect  of  the  54th  section  of  the 
Amendment  Act  as  to  substituting  a  fixed 
amount  of  SL  per  ton  in  place  of  the  in- 
definite value  of  the  ship  and  freight  as  the 
measure  of  the  compensation  for  loss  of 
life  and  personal  injury  to  seamen,)  was  cer- 
tainly not  affected  by  the  repeal,  in  the  2nd 
section  of  the  act  of  1862,  of  the  504th 
section  of  the  act  of  1854. 

The  Master  of  the  Rolls  had  expressed 
an  opinion  that,  even  if  the  plaintiffs  were 
right  as  to  their  main  contention,  yet  a 
distinct  right  of  action  was  given  by  the 
506th  section  of  the  act  of  1854.  But  that 
section,  though  positive  in  form,  was  really 
as  negative  as  section  504 ;  and,  if  it  did 
impose  any  liability,  such  liability  would 
have  to  be  construed  in  accordance  with 
the  other  provisions  of  the  act. 

Mr,  Osborne  and  Mr.  Haddan^  for  the 
defendants,  the  representatives  of  the  de- 
ceased seamen,  contended  that  these  defen- 
dants i?ere  entitled  either  to  compensation 
to  be  measured  by  16/.  a  ton,  or  to  none  at 
^  The  504th  section  was  repealed  by  the 


act  of  1862,  and  the  54th  section  of  the 
latter  act  was  incorporated  in  its  stead,  in 
the  Merchant  Shipping  Act,  1854,  making 
15/.  per  ton  the  measure  of  compensation 
in  every  case  of  loss  of  life  or  personal  in- 
jury. As  the  claims  in  respect  of  the  goods 
had  been  settled,  and  the  sole  remaining 
question  was  as  to  compensation  for  loss 
of  life,  if  either  of  the  two  measures  of  15/. 
and  8/.  per  ton,  both  of  which  were  con- 
tained in  the  54th  section  of  the  act  of 
1862,  applied,  it  must  be  the  former. 
Besides,  the  same  reason,  if  any,  which 
excluded  cases  of  this  sort  from  the  benefit 
of  the  one  provision  in  the  section  would 
exclude  them  equally  from  the  other. — 
They  cited — 

The  African  Steam  Ship  Company  y, 

Swamyand  Kennedy y  1  Kay  &  J.  326; 

s.a  2  Ibid.  660;  25  Law  J.  Rep.  (n.s.) 

Chanc.  870. 

Dobree  v.  Schroder,  2  Myl.  &  Cr.  489  ; 

s.  c.  6  Sim.  291. 
Stephens  v.  Prowse  (not  reported). 
Nixon  V.  Roberts,  1  Jo.  &  H.  739;  s.  c. 

30  Law  J.  Rep.  (n.s.)  Chanc.  844. 
The  Fusilier,  34  Law  J.  Rep.   (n.s.) 
Pr.  M.  &  A.  25. 
Mr,  Hobhouse,  in  reply,  explained  that 
the  submission  in  the  bill  to  pay  to  the 
extent  of  8/.  a  ton  was  a  mistake ;  the  plain- 
tiffs now  submitted  to  pay  whatever  the 
Court  thought  right,  whether  8/.  or  15/. 
per  ton,  or  any  other  amount.    He  also 
urged  that,  if  the  Court  were  against  the 
plaintiffs  on  the  point  of  construction  of  the 
statutes,  the  decree  ought  at  all  events  not 
to  declare  them  liable  to  an  amount  of  15/. 
per  ton,  but  to  an  amount  not  eaoceeding 
that  sum. 

Lord  Justice  TuRNKE(Jan.  18). — This 
is  an  appeal  from  a  decree  of  the  Master 
of  the  Rolls.  The  bill  is  filed  by  the  owners 
of  a  brig  called  the  Edith  Mary,  stating 
that  the  said  brig  was,  on  Saturday  the 
13th  of  February,  1864,  on  a  voyage  bound 
northward  in  ballast,  and  that  during  a 
severe  gale  of  wind  on  that  day,  when  off 
Filey,  in  Yorkshire,  she  came  in  collision  with 
a  vessel  called  the  Thomas  Barker,  and  that 
by  that  collision  the  said  Thomas  Barker 
was  sunk  and  totally  lost,  and  all  the  crew 
but  two  were  drowned.  The  Thonuts  Barker 
was  the  property  of  the  defendant  Thomas 


262 


COURTS  OF  CHANCERY: 


[N.S. 


Barker,  and  she  was  laden  with  coal ;  bat 
she  had  no  passengers  on  board,  nor  were 
there  either  passengers  or  cargo  on  board 
the  Edith  Mary  at  the  time  of  the  collision. 
It  further  states  that  several  of  the  defen- 
dants in  the  suit,  who  are  the  personal 
representatives  of  several  of  the  seamen  who 
were  drowned,  have  brought  actions  against 
the  plaintiffs  to  recover  large  sums  of  money 
by  reason  of  the  loss  of  the  lives  of  these 
seamen,  and  by  reason  of  other  matters,  as 
to  which  it  appears  that  their  claims  have 
since  been  settled.  There  are  also  other  de- 
fendants to  the  bill,  who  had  other  claims 
against  the  plaintiffs  arising  out  of  the  col- 
lision then  mentioned ;  but  it  appears  that 
these  claims  have  also  been  settled;  and  the 
only  question  remaining  to  be  decided  at 
the  hearing  of  the  cause  was  the  extent  of 
the  plaintiffs'  liability  by  reason  of  the  loss 
of  the  lives  of  the  seamen  who  were  drowned. 
The  bill  prays  that  the  amount  of  the  plain- 
tiffs* liability  in  re.<»pect  of  the  matters  afore- 
said, according  to  the  Merchant  Shipping 
Act,  1862,  maybe  declared  and  distributed 
between  the  defendants,  and  all  other  per- 
sons who  shall  establish  claims  against  the 
plaintiffs,  and  that  in  the  mean  time  the 
defendants  may  be  restrained  from  prose- 
cuting the  action  already  commenced,  and 
from  commencing  and  prosecuting  any  ac- 
tion against  the  plaintiffs  touching  the  other 
matters  aforesaid.  Upon  the  hearing  of  the 
cause,  the  Master  of  the  Rolls,  by  his  decree, 
declared  that  the  plaintiffs  were  liable  to 
damages  to  the  extent  of  15/.  per  regbtered 
ton  of  the  ship  Edith  ]\faryy  and  the  plain- 
tiffs undertaking  to  answer  all  claims  not 
exceeding  that  amount,  and  having  regard 
to  such  payments  as  they  had  already  pro- 
perly made  to  some  of  the  parties,  his  Lord- 
ship ordered  an  inquiry  to  what  amount 
the  plaintiffs  were  liable,  and  the  propor- 
tions thereof  to  which  the  defendants  were 
respectively  entitled,  and  payment  was  then 
directed  of  the  proportions  so  to  be  ascer- 
tained, and  an  injunction  was  ordered  to 
stop  proceedings  in  the  actions.  The  appeal 
is  by  the  plaintiffis  against  this  decree  so  far 
as  respects  the  declaration,  and  the  direc- 
tion consequent  upon  it. 

In  the  course  of  the  arguments  upon  the 
appeal  several  acts  of  parliament  were 
brought  under  our  consideration,  namely, 
Lord  Campbell's  Act,  9  &  10  Vict.  c.  93 ; 


the  Merchant  Shipping  Act,  1854, 17&18 
Vict.  c.  104 ;  the  Merchant  Shipping  Repeal 
Act,  1854,  17  &  18  Vict  c.  120 ;  and  the 
Merchant  Shipping  Act  Amendment  Act, 
1862,  25  &  26  Vict.  c.  63;  and  the  Act 
13  &  14  Vict.  c.  21.  was  also  referred  to.  It 
is  upon  the  provisions  of  these  acts,  and,  as 
I  think,  for  the  reasons  which  I  shall  pre- 
sently state,  upon  the  provisions  of  the  first 
four  of  them,  that  our  determination  of  this 
case  must  depend — the  remedy  in  such  cases 
as  the  present  being,  as  was  properly  ob- 
served at  the  bar,  altogether  statutoiy.  In 
dealing  with  this  case  it  will  be  convenient 
to  refer  to  these  statutes  in  their  order  of 
date. 

Lord  Campbell's  Act  first  introduced 
into  the  law  of  this  country  a  remedy  in 
cases  of  injuries  attended  with  the  loss  of 
life,  the  law  up  to  the  time  of  the  passing 
of  that  act  having  stood  thus — that,  in  case 
of  death  resulting  from  injury,  the  remedy 
for  the  injury  died  with  the  person.  As  to 
this  act  it  is  sufficient  for  the  present  pur- 
pose to  state  that  it  is  expressed  in  the  most 
general  and  comprehensive  terms,  and  that, 
looking  to  the  terms  of  it,  there  can  be 
no  reasonable  doubt  that  it  was  meant  to 
extend,  and  must  be  considered  to  have 
extended,  to  loss  of  life  resulting  from  col- 
lisions at  sea,  no  less  than  from  other  causes. 
After  the  passing  of  this  statute,  therefore, 
the  owners  of  sea-going  vessels  were  liable 
for  loss  of  life  arising  from  collisions  to  any 
amount  which  a  jury  might  assess  as  the 
value  of  the  life.  This  was  the  state  of  the 
law  when  the  Merchant  Shipping  Act,  1854, 
was  passed.  By  the  504th  and  505th  sec- 
tions of  this  act  it  was  enacted  as  follows : 
"  Section  504.  No  owner  of  any  sea-going 
ship  or  share  therein  shall,  in  cases  where 
all  or  any  of  the  following  events  occur 
without  his  actual  fault  or  privity,  (that  is 
to  say,)  .  .  .  (3.)  Where  any  loss  of  life  or 
personal  injury  is  by  reason  of  the  improper 
navigation  of  such  sea-going  ship  as  afore- 
said caused  to  any  person  carried  in  any 
other  ship  or  boat :  (4.)  Where  any  loss  or 
damage  is  by  reason  of  any  such  improper 
navigation  of  such  sea-going  ship  as  afore- 
said caused  to  any  other  ship  or  boat,  or 
to  any  goods,  merchandise,  or  other  things 
whatsoever,  on  board  any  other  ship  or  boat, 
be  answerable  in  damages  to  an  extent 
beyond   the    value  of   has   ship  and   the 
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freight  dad  or  to  grow  due  in  respect 
of  SQch  ahip  during  the  voyage  which  at 
the  time  of  the  happening  of  any  such 
erents  as  aforesaid  is  in  prosecution  or  con- 
tnusted  for,  subject  to  the  following  proviso, 
(that  is  to  say,)  that  in  no  case  where 
any  such  liability  as  aforesaid  is  incurred 
in  respect  of  loss  of  life  or  personal  injury 
to  any  passenger,  shall  the  value  of  any 
such  dup  and  the  freight  thereof  be  taken 
to  be  less  than  16/.  per  registered  ton." 
Again,  "  Section  605.  For  the  purposes  of 
the  ninth  part  of  this  act,  the  freight  shall 
be  deemed  to  include  the  value  of  the  car- 
nage of  any  goods  or  merchandise  belong- 
ing to  the  owners  of  the  ship,  passage 
money,  and  also  the  hire  due  or  to  grow 
due  under  or  by  virtue  of  any  contract, 
except  only  such  hire,  in  the  case  of  a  ship 
hired  for  time,  as  may  not  begin  to  be 
earned  until  after  the  expiration  of  six 
months  after  such  loss  or  damage/'  Upon 
these  sections  there  follows  a  variety  of 
proTtsions,  framed,  as  it  would  appear,  for 
working  them  out.  Then  follows  the  Mer- 
chant Shipping  Repeal  Act,  1864,  by  the 
4th  section  of  which  it  is  enacted  that, 
"  There  shall  be  hereby  repealed  the  several 
acts  and  parts  of  acts  set  forth  in  the  1st 
Schedule  hereto,  to  the  extent  to  which 
such  acts  or  parts  of  acts  are  therein  ex- 
pressed to  be  repealed,  and  all  such  pro- 
visions of  any  other  acts  or  of  any  charters, 
and  all  such  laws,  customs  and  rules  as 
are  inconsistent  with  the  provisions  of 
the  Merchant  Shipping  Act,  1864.''  But 
amongst  the  acts  or  parts  of  acts  so  re- 
pealed. Lord  Campbell's  Act  does  not 
appear.  Ultimately  we  come  to  the  Mer- 
chant Shipping  Act  Amendment  Act,  1862, 
which  repeals  the  604th  and  606th  sec- 
tions of  the  Merchant  Shipping  Act,  1864, 
and  by  the  64th  section  enacts  as  follows : 
^^The  owners  of  any  ship,  whether  British 
or  foreign,  shall  not,  in  cases  where  all  or 
any  of  the  following  events  occur  without 
their  actual  fault  or  privity,  that  is  to  say : 
(3.)  When  any  loss  of  life  or  per- 
sonal injury  is  by  reason  of  the  improper 
navigation  of  such  ship  as  aforesaid  caused 
to  any  person  carried  in  any  other  ship  or 
boat:  (4.)  Where  any  loss  or  damage  is  by 
Treason  of  the  improper  navigation  of  such 
ship  as  aforesaid  caused  to  any  other  ship 
or  boat,  or  to  any  goods,  merchandise,  or 


other  things  whatsoever  on  board  any  other 
ship  or  boat :  be  answerable  in  damages  in 
respect  of  loss  of  life  or  personal  injury, 
either  alone  or  together  with  loss  or 
damage  to  ships,  boats,  goods,  merchan- 
dise or  other  things,  to  an  aggregate 
amount  exceeding  16/.  for  each  ton  of  their 
ship's  tonnage;  nor  in  respect  of  loss  or 
damage  to  ships,  goods,  merchandise,  or 
other  things,  whether  there  be  in  addition 
loss  of  life  or  personal  injury  or  not,  to  an 
aggregate  amount  exceeding  8^  for  each 
ton  of  their  ship's  tonnage;  such  tonnage 
to  be  the  registered  tonnage  in  the  case  of 
sailing  ships,  and  in  the  case  of  steamships 
the  gross  tonnage,  without  deduction  on 
account  of  engine-room." 

That  the  provisions  of  these  statutes  in- 
volve cases  of  this  description  in  some  per- 
plexity cannot,  1  think,  be  denied ;  but  it 
does  not  seem  to  me  that  the  perplexity  is 
incapable  of  being  unravelled.  It  was  first 
argued  for  the  appellants,  that  the  provi- 
sions of  Lord  Campbell's  Act  being,  as  it 
was  insisted,  inconsistent  with  the  provi- 
sions of  the  Merchant  Shipping  Act,  1864, 
the  4th  section  of  the  Merchant  Shipping 
Repeal  Act,  1864,  must  be  taken  to  have 
repealed  Lord  Campbell's  Act,  and  that  no 
obligation  upon  the  owners  of  ships  was 
created  by  the  Merchant  Shipping  Act, 
1864,  the  provisions  of  that  act  being  in 
the  negative  merely,  that  the  owners  should 
not  be  liable  beyond  the  amount  specified 
in  the  act;  and,  on  the  other  hand,  it  was 
argued  on  the  part  of  the  respondents,  that 
the  Merchant  Shipping  Act,  1864,  of  itself, 
and  independently  of  Lord  Campbell's  Act, 
created  a  liability  in  the  owners  of  ships  to 
the  extent  referred  to  in  the  act.  Upon 
this  ground,  whether  the  Merchant  Ship- 
ping Act,  1864,  ought  to  be  construed  as 
having  of  itself,  and  independently  of  Lord 
Campbell's  Act,  created  a  liability  in  the 
owners  of  ships  to  the  extent  contended  for, 
or  otherwise,  I  do  not  think  it  necessary 
for  us  to  give  an  opinion :  for,  looking  to 
the  course  of  legislation  to  which  I  have 
referred,  I  am  quite  satisfied  that  the  4th 
section  of  the  Merchant  Shipping  Repeal 
Act,  1854,  was  not  intended  to  repeal,  and 
did  not  repeal,  Lord  Campbell's  Act,  but 
was  intended,  and  operated  only,  to  modify 
the  liability  which  attached  upon  the 
owners  of  ships  under  the  provisions   of 
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that  act  The  language  of  this  4th  section 
does  not  seem  to  me  to  be  in  any  degree 
inconsistent  with  this  view.  It  first  pur- 
ports to  repeal  the  acts  and  parts  of  acts 
mentioned  in  the  schedule  to  ^e  extent  to 
which  they  were  therein  expressed  to  be 
repealed,  and  there  is  no  mention  whatever 
in  the  schedule  of  Lord  Campbell's  Act, 
although  some  of  the  acts  there  specified 
are  repealed  as  to  particular  subjects,  and 
it  would  obviously  have  been  perfectly 
easy  to  specify  the  subject  as  to  which 
Lord  Campbell's  Act  was  to  be  repealed, 
if  it  had  been  the  intention  to  repeal  it 
The  section  then  further  purports  to  repeal 
all  such  provisions  of  other  acts  as  are 
inconsistent  with  the  provisions  of  the 
Merchant  Shipping  Act,  1854;  but  the 
provisions  of  Lord  Campbell's  Act  are 
not  inconsistent  with  the  provisions  of 
the  Merchant  Shipping  Act,  1854,  except 
in  so  far  as  damages  might  be  recoverable 
under  the  former  act  beyond  the  limit 
which  is  specified  in  the  latter.  Besides, 
it  is  scarcely  possible  to  suppose  that  the 
legislature,  if  it  intended  to  /epeal  Lord 
Campbell's  Act,  should  have  omitted  to 
provide  in  express  terms  the  more  limited 
remedy  refen^d  to  in  the  Merchant  Ship- 
ping Act,  1864.  I  am  therefore  of  opinion 
that  the  appellants'  argument  upon  this 
point  cannot  be  maintained. 

But  then  a  further  argument  was  raised 
in  their  behalf,  for  which  we  are  indebted  to 
the  ingenuity  of  Mr.  Druce.  He  argued  that, 
assuming  Lord  Campbell's  Act  to  be  modi- 
fied only  by  the  504Ui  and  505th  sections  of 
the  Merchant  Shipping  Act,  1854,  and  not 
repealed  by  the  Merchant  Shipping  Repeal 
Act,  1854,  the  modifications  introduced  by 
the  above  sections  ought  to  be  taken  to 
have  been  incorporated  into  Lord  Campbell's 
Act,  and  that  being  so  incorporated,  they 
must  subsist,  notwithstanding  the  repeal  of 
the  above  sections  by  the  Merchant  Ship- 
ping Amendment  Act,  1862.  I  must  con- 
fess that,  in  the  complication  of  these  acts, 
I  felt  at  the  time  when  this  case  was  argued 
to  some  degree  embarrassed  by  this  argu- 
ment; but,  in  considering  it,  I  am  satisfied 
that  it  cannot  be  supported.  The  modifi- 
cation introduced  by  these  sections  is  not, 
in  terms,  incorporated  into  Lord  Camp- 
bell's Act  It  must,  no  doubt,  have 
affected  that  act  so  long  as  it  subsisted;  but 


when  it  was  destroyed,  its  effect  must  hive 
ceased,  otherwise  the  consequence  would 
be  that,  where  any  provision  of  an  act  of 
parliament  has  been  modified  by  a  subse- 
quent act,  the  modification  could  not  be 
idtered  without  at  the  same  time  repealing 
or  altering  the  original  act — a  proposition 
which  cannot,  I  think,  be  maintained. 

With  respect  to  the  act,  13  <k  14  Fict 
c.  21,  providing  that  where  a  statute  which 
has  repealed  other  statutes  is  itself  repealed, 
the  repeal  of  it  shall  not,  without  express 
enactment,  operate  to  revive  the  statutes 
which  have  been  repealed  by  it — a  provi- 
sion on  which  some  argument  was  attempted 
to  be  raised  on  the  part  of  the  appellants— 
I  do  not  think  that  it  has  any  bearing 
upon  this  case,  there  not  being,  in  my 
opinion,  as  I  have  already  stated,  any 
repeal  of  Lord  Campbell's  Act  The  argu- 
ment on  the  part  of  the  appellants  upon  this 
point,  if  pushed  to  its  consequences,  wonld 
go  to  this  length — that  Lord  Campbell's 
Act  was  repealed  by  the  Merchant  Ship- 
ping Act,  1854,  sections  504.  and  505,  and 
was  not  revived  by  the  repeal  of  those 
sections  by  the  Merchant  Shipping  Act 
Amendment  Act  1862,  and  that  these 
latter  acts,  being  in  the  negative  only,  the 
respondents  would  have  no  remedy— a 
consequence  which,  in  my  opinion,  goes 
&r,  independently  of  what  has  been  already 
said,  to  shew  that  it  was  not  intended  to 
repeal  Lord  Campbell's  Act,  or  that,  if  it 
was  so  intended,  it  was  intended  also  that 
the  subsequent  acts,  although  expressed  in 
the  negative,  should  operate  in  the  affiurma- 
tive ;  and  either  of  these  views  would  be 
fatal  to  this  appeal.  The  appellants  also 
placed  some  reliance  on  the  general  policy 
of  the  law  in  favour  of  the  shipping  interest 
as  evidenced  by  early  acts,  limiting  the 
liability  of  shipowners;  but  those  acts  were 
prior  to  the  passing  of  Lord  Campbell's 
Act,  and  were  repealed  by  the  Merchant 
Shipping  Repeal  Act,  1854.  They  furnish, 
therefore,  no  evidence  of  the  policy  of  the 
law  after  the  passing  of  Lord  Campbell's 
Act,  except  that  the  repeal  of  them  is  cer- 
tainly not  fiivourable  to  the  appellant's 
view.  I  may  add,  too,  that  we  can  only 
judge  of  the  policy  of  an  act  of  parliament 
from  the  words  in  which  it  is  expressed. 
For  the  reasons  which  I  have  steted,  ray 
opinion  is,    that  these  appeab  are  alto- 
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getber  groandless,  and  ought  to  be   dis- 
mlssedy  with  costs. 

Lord  Justice  Knight  Bruce. — I  am 
of  the  same  opinion  (1). 

SoUdton  —  Mr.  Hickin,  fur  plamUffii;    Messn. 
YooBg,  Maples  &  Co.,  for  defendants. 


LOBD  ROVILLT.  I      CLEMENTS  V.  WELLES. 

Dec.  13.       i 

Injunction — Restrictive  Covenant — Notice 
— Purchase  of  Under-lease, 

A  restrictive  covenant  in  an  assignment 
of  a  lease  may  he  enforced  by  the  covenantee 
against  persons  tcJcing  with  constructive 
notice,  though  he  has  no  reversion, 

G,  leing  lessee  of  a  house,  assigned  the 
lease  to  W.  by  a  deed  by  which  W,  cove- 
nanted that  hCy  his  executorSj  administrators 
or  assigns,  or  under-tenants,  would  not  use 
the  premises  cu  a  hairdresser's  shop,  W, 
under-leased  the  hotue,  and  assigned  his 
reversion.  The  defendant,  having  construe^ 
tiet  notice  of  the  covenant,  purchased  the 
under-lease,  and  with  the  licence  of  the  re- 
versioner began  to  use  the  house  cu  a  hair- 
dresser's shop: — Held,  that  C.  was  entitled 
to  an  injunction  to  restrain  him  from  so 
doing, 

Semble — An  under-lessee,  or  his  assign, 
even  without  notice  is  bound  by  any  covenant 
contained  in  any  assignment  of  the  original 
lease. 

By  indenture  bearing  date  the  2l8t  of 
May,  1857,  and  made  between  J.  B  Wright, 
Robert  Sutton,  John  Tidd  Pratt  and  Sa- 
muel Clowes,  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  the  messuage 
and  premises  No.  19,  Leicester  Street, 
Regent  Street,  were  demised  to  the  plaintiff, 
his  execQtors,  administrators  and  assigns, 
for  the  term  of  twenty-one  years  from  the 
2oth  of  December,  1856. 

By  indenture  dated  the  1st  of  June, 
1860,  and  made  between  the  plaintiff  of 


(1)  By  oooeent,  the  declaration  contained  in  the 
Master  of  the  RoIIb'  decree  as  to  the  plaintiff's 
liability,  was  Taried  by  words  limiting  the  liability 
to  an  amoiiot  **  not  exceeding  W,  per  ton.** 


the  one  part,  and  the  defendant  E.  L.  Welles 
of  the  other  part,  in  consideration  of  215/., 
the  premises  were  assigned  to  the  defen- 
dant E.  L.  Welles  for  all  the  residue  of 
the  above  term,  and  K  L.  Welles  thereby 
covenanted  vrith  the  plaintiff,  his  executors, 
administrators  and  assigns,  that  he,  Welles, 
his  executors,  administrators  or  assigns, 
or  under-tenants,  would  not  during  the 
term  carry  on  on  the  premises  the  trade  or 
business  of  a  hairdresser. 

The  plaintiff  was  a  hairdresser,  and  had 
previously  to  the  above  assignment  carried 
on  that  business  on  the  premises  No.  19, 
Leicester  Street,  from  which  he  removed 
to  No.  10,  Tichbome  Street,  Haymarket, 
where  he  afterwards  carried  on  the  same 
business. 

By  an  indenture  of  under-lease  dated  the 
6th  of  June,  1860,  and  made  between 
E.  L.  Welles  of  the  one  part,  and  Filippo 
Ohio  of  the  other  part,  the  premises  No.  19, 
Leicester  Street,  were  denused  to  Ghio  for 
the  term  of  seventeen  years  and  a  half  and 
thirteen  days  from  the  1st  of  June,  1860, 
at  the  yearly  rent  of  1 1 6/.,  and  Ghio  thereby 
covenanted  with  E.  L.  Welles,  his  exe- 
cutors, administrators  and  assigns,  that  he, 
Ghio,  his  executors,  administrators  or 
assigns,  would  not  without  the  previous 
consent  in  writing  of  E  L.  Welles,  his 
executors,  administrators  or  assigns,  their 
or  his  agent,  exercise  or  carry  on  upon  the 
premises,  or  any  part  thereof,  or  permit  to 
be  exercised  or  carried  on,  any  art,  trade  or 
business  whatsoever  except  that  of  a  taUor. 

By  indenture  dated  the  29th  of  Novem- 
ber, 1861,  and  made  between  E.  L.  Welles 
of  the  one  part^  and  W.  H.  Hall  of  the 
other  part,  the  premises  were  assigned  to 
W.  H.  Hall  for  all  the  residue  of  the 
original  term  granted  by  the  indenture  of 
the  21st  of  May,  1857,  subject  to  the 
under-lease  of  the  6ih  of  June,  1860. 

On  the  7th  of  April,  1865,  the  defendant 
R  B.  Sheat  entered  into  an  agreement  in 
writing  for  the  purchase  of  the  under-lease 
of  the  6th  of  June,  1860,  from  Joseph 
Devick,  in  whom  the  same  had  become 
vested.  The  agreement  provided  that  Sheat 
wa9  not  to  "  require  the  production  of  any 
title  to  the  premises  anterior  to  the  inden- 
ture of  the  6th  of  June,  1860,  nor  any 
evidence  of  the  lessor's  power  to  grant  the 
same.'' 
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Slieat  was  a  hairdresser,  and  had  taken 
the  premises  with  a  view  to  carr3ring  on 
that  business  therein,  and  on  finding  the 
covenant  by  F.  Ohio  in  the  indenture  of 
the  6th  of  June,  1860,  not  to  carry  on  any 
trade  except  that  of  a  tailor  without  the 
lessor's  consent,  he  required  that  the  lessor 
should  consent  to  the  premises  being  used 
as  a  hairdresser's  shop,  and  such  consent 
was  granted  by  W.  H.  Hall,  by  a  letter 
dated  the  24th  of  April,  1865,  and  which 
was  as  follows :  "  Whereas  Edmund  Lionel 
Welles,  the  grantor  of  the  lease  of  No.  19, 
Leicester  Street,  Regent  Street,  to  Filippo 
Ghio,  dated  the  6th  day  of  June,  1860 
(which  lease  has  since  been  assigned  to 
Joseph  Devick),  has  since  assigned  all  his 
interest  in  the  said  premises  to  me  by  a 
certain  deed  bearing  date  the  29th  day 
of  November,  1861;  now,  therefore,  I  do 
hereby  consent  to  the  said  Joseph  Devick, 
or  his  under-tenants  or  assigns,  carrying  on 
in  and  upon  the  said  premises  the  trade  or 
business  of  a  hairdresser  and  perfumer." 

The  assignment  to-  Sheat  was  then  exe- 
cuted, and  he  forthwith  took  possession  of 
the  premises,  and  fitted  them  up  as  a  hair- 
dresser's shop,  which  he  styled  "  The  Oxford 
and  Cambridge  Hair  Cutting  Rooms." 

On  the  9th  of  May  notices  were  served 
on  WeUes  and  Sheat  by  the  plaintiffs' 
solicitors,  warning  them  that  the  premises 
could  not  be  used  as  a  hairdresser's  shop, 
and  informing  them  that  a  bill  for  an  in- 
junction would  forthwith  be  filed.  Sheat 
wrote  back,  saying  that  he  had  never  heard 
of  any  such  covenant,  and  requested  to  be 
informed  as  to  its  nature ;  in  reply  he  was 
served  with  notice  of  a  motion  for  an  in- 
junction. The  bill  was  filed  against  Welles 
and  Sheat  praying  for  an  injunction  in  the 
terms  of  the  covenant  in  the  indenture  of 
the  1st  of  June,  1860.  The  defendant  Sheat, 
by  his  answer,  stated  that  he  had  never 
heard  of  the  covenant  in  question  before 
the  notice  of  the  9th  of  May,  and  he  insisted 
that  the  covenant  was  not  binding  on  him, 
he  having  had  no  notice  or  knowledge  or 
means  of  notice  or  knowledge  thereof,  till 
after  he  had  completed  his  purchase.  He 
also  insisted  that  the  covenant  was  purely 
personal,  and  that  none  but  Welles  or  his 
personal  representatives  could  be  made 
liable  thereunder. 

An  injunction   had   been    granted    on 


motion,  and  this  was  the  heaiing  of  the 
cause. 

Mr,  Baggallay  and  Mr.  T.  H.  Terrell^ 
for  the  plaintiff,  pointed  out  that  the  de- 
fendant Sheat  had  notice  that  his  was  an 
under-lease  from  the  covenants  being  made 
with  E.  L.  Welles,  his  executors,  adminis- 
trators and  assigns,  and  relied  upon 

Parker  v.  WhyU,   1  Hem.  &  M.  167; 
s.  c  32  Law  J.  Rep.  (n.s.)  Chanc  520. 

Robsan  v.  Flight,  34  Law  J.  Rep.  (n.s.) 
Chanc.  101,  226. 

Tulk  V.  Moxhaj/,  2  PhilL  774;  s.  c  18 
Law  J.  Rep.  (n.s.)  Chanc  83. 
Mr,  Jessel    and  Mr.  Charles  Hall  ap- 
peared for  the  defendant  Welles. 

Mr.  Sovihgate  and  Mr.  J.  Simmonds,  for 
the  defendant  Sheat,  submitted  that  he 
could  not  possibly  be  held  to  have  had 
notice  of  the  covenant  in  question,  of  which 
he  not  only  had  no  actual  knowledge,  as 
was  admitted,  but  no  means  of  knowing. 
They  insisted  that  no  case  had  gone  the 
length  of  establishing  that  the  mere  pos- 
session of  an  under-lease  was  notice  of 
every  covenant,  however  unusual,  entered 
into  in  any  assignment  of  the  superior 
lease.  In  Parker  v.  Whyte  the  Vice 
Chancellor  went  on  the  gn)und  that  the 
defendant  had  neglected  to  make  any  in- 
quiries, but  decided  nothing  as  to  what 
might  have  happened  if  he  had  been  pre- 
cluded from  inquiring.  They  also  argued 
that  the  covenant  was  one  purely  per- 
sonal (1),  and  that  the  plaintiff  was  not  in 
a  position  to  sue,  he  having  parted  with 
all  interest  in  the  premises.  They  distin- 
guished Tnlk  V.  Moxhatfy  and  cited  Flight 
V.  Barton  (2). 

The  Masteb  of  the  Rolls,  without 
calling  for  a  reply,  said,  I  cannot  accede  to 
the  arguments  that  have  been  adduced 
for  the  defendant.  If  I  were  to  do  so  the 
consequences  would  be  most  serious.  The 
simple  result  would  be  that  the  effect  of 
all  covenants  would  be  done  away  with,  if 
the  property  passed  through  several  hands. 
Suppose  a  large  plot  of  ground  leased  to 
a  builder,  and  suppose  that  he  underleases 
parts  to  different  persons,  with  covenants 
against  carrying  on  offensive  trades,  could 

(1)  1  Smith'8  Lead.  Cm.  74. 

(2)  3  Myl.  ft  K.  282. 
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Ilk  lasaees,  by  grantiiig  under-leases  with 
oonditioiis  precluding  their  under-tenants 
from  inquiring  into  die  title,  enable  them 
to  set  the  covenants  in  the  superior  leases 
at  defiance!  Where  a  person  takes  an 
under-lease  the  Court  holds  that  he  has  full 
Qotiee  of  the  covenants  in  the  lease,  and 
I  consider  the  case  to  be  the  same  with 
regard  to  covenants  in  an  assignment  of  the 
lease. 

The  case  here  is  one  of  hardship  on 
Mr.  Sheat,  who  clearly  had  no  actual 
knowledge  of  the  covenant,  and  who  acted 
perfectly  bona  fide.  But  the  letter  of  the 
24th  of  April,  1865,  gave  Mr.  Sheat  notice 
of  the  indenture  of  the  29th  of  November, 
1861,  which  assigned  the  interest  of 
Welles  under  the  indenture  containing 
the  covenant  (3).  It  was  said  the  plain- 
tiff acted  unfairly  in  filing  a  bill  and 
applying  for  an  injunction  immediately 
after  he  gave  Mr.  Sheat  notice  that  he  was 
infnnging  the  covenant,  but  parties  who 
apply  to  the  Court  for  injunctions  must 
come  at  once.  If  Mr.  Sheat  had  given  way 
at  once  on  th6  9th  of  May,  when  he  first 
had  notice,  then  perhaps  I  might  have  con- 
sidered the  question  of  costs ;  but  as  it  is, 
the  injunction  must  be  made  perpetual,  and 
with  costs.  As  for  Mr.  Welles,  thie  bill 
most  be  dismissed  as  against  him,  with 
costs,  as  he  has  not  infringed  any  covenant 
or  deceived  any  one. 

Solkitom— Mr.  A.  Fereday,  for  pUintiff ;  M( 
J.  Jt  J.  R.  Wright,  for  defendant. 


LOBDS  JUBTIOBS.      \ 
Nov.  7,  8,  13,  14.   >     BH0DE8  V.  BATE. 

Jan.  18.         ) 

Undue  Influence — Confidential  Relation 
—Client  and  Legal  Adviser. 

Where  aper§on  has  once  been  established  in 
a  confidential  relation  to  another y  the  former 
is  under  incapacity  to  accept  from  the  latter 
a  material  benefit^  except  on  positive  proof 
t^  the  relation  of  confidence  had  at  the 
time  actuallp  determined^  or  that  the  donor 
had  competent  and  independent  advice. 

(3)  i^oir.— The  deed  of  the  29th  of  NoTember, 
1861,  was  not  proved,  eo  that  there  was  no 
fvidenoe  whether  (according  to  the  usual  practice) 
it  oootained  a  redtal  of  the  anignment  of  the  lit 
of  June,  1860,  containing  the  restrictiTe  covenant. 
Ksw  StMim,  85.— Chaxo. 


Circumstances  of  age  and  business  capa- 
city are  immaterial  where  a  confidential 
relationship  exists. 

In  the  absence  of  mala  fides  trifling  gifts 
are  not  within  the  rule. 

This  was  a  snit  to  obtain  a  dechuration 
that  the  plaintiff's  execution  of  various 
instruments  had  been  obtained  from  her 
by  the  undue  influence  and  control  and 
improper  conduct  of  two  of  the  defendants, 
with  one  of  whom,  her  brother-in-law,  she 
was  at  the  time  residing,  and  the  other  had 
formerly  acted  as  her  professional  adviser ; 
and  to  obtain  relief  from  the  consequences 
of  such  execution. 

The  plaintiff  was  an  unmarried  lady,  and, 
when  the  transactions  in  question  com- 
menced, about  fifty  years  of  age.  In  1848 
she  went  to  reside  with  her  brother-in-law, 
the  defendant  the  Rev.  Henry  Codrington, 
and  his  wife,  who  was  her  sister,  at  Wemb- 
don,  near  Bridgewater,  and  she  continued 
to  reside  with  them  until  May,  1863.  They 
had  a  large  &mily  of  children ;  and  she  was 
much  attached  both  to  her  brother-in-law, 
her  sister,  and  the  children.  The  defendant 
Codrington  had  no  fortune  or  property  of 
his  own.  He  had  only  a  small  curacy  and 
such  income  as  he  derived  from  taking 
pupils.  Soon  after  the  plaintiff  went  to  live 
with  him,  he  purchased  some  land  adjoining 
the  house  in  which  they  lived.  The  plain- 
tiff was  at  this  time  entitled  under  the  will 
of  her  fiither  to  one-seventh  of  his  residuary 
estate ;  and  on  the  occasion  of  this  purchase 
she  lent  Codrington  2,000/.,  which  she  ob- 
tained from  the  trustees  of  her  father's  will 
for  that  purpose.  Her  then  remaining  for- 
tune consisted  only  of  3,880^,  the  residue 
of  her  share  of  her  father's  estate,  which 
had  been  invested  by  the  trustees  of  his 
will  upon  mortgage  in  her  name.  Codring- 
ton, subsequentiy,  from  time  to  time,  made 
a  number  of  other  purchases  of  small  pieces 
of  land,  borrowing  the  money  required  for 
the  completion  of  the  purchases  on  mort- 
gages of  the  land  purchased  and  other- 
wise. 

In  the  course  of  these  transactions  he 
became  acquainted,  in  1851,  with  Robert 
Bate,  another  defendant,  a  certificated  con- 
veyancer, carrying  on  business  at  Bridge- 
water.  Bate  was  employed  by  him  with 
reference  to  many  of  these  purchases,  pre- 
2M 
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paring  the  purchase  and  mortgage  deeds ; 
and  he  also  ^m  time  to  time  advanced 
money  to  Codrington  for  the  purposes  of 
these  purchases.  Codrington  thus  became 
indebted  to  Bate,  and  an  account  arose  be- 
tween them.  On  the  8th  of  November,  1854, 
there  was  due  from  Codrington  to  Bate  on 
the  accounts  between  them,  the  sum  of 
221/.  lOs. ;  and  on  that  day  Codrington  and 
the  plaintiff  went  together  to  the  office  of 
Bate  and  there  executed  a  joint  and  several 
bond  for  securing  to  Bate  the  sum  of 
821/1  10«.,  with  interest  at  5/.  per  cent,  the 
plaintiff  joining  in  the  bond  as  surety  for 
Codrington.  ll^e  sum  of  321/.  lOs,  was  in- 
serted in  the  bond  by  mistake  instead  of 
the  sum  of  221/.  lOs,;  and  on  the  mistake 
being  discovered  in  1 857,  it  was  corrected 
by  an  indorsement  on  the  bond  signed  by 
Bate.  On  the  15th  of  October,  1857,  there 
was  due  to  Bate  on  his  account  with  Cod- 
rington the  further  sum  of  2,089/.  3«.  4d, ; 
and  on  that  day  Codrington  and  the  plain- 
tiff again  went  together  to  the  office  of  Bate, 
at  Bridgewater,  and  there  accepted  a  biU 
of  exchange  drawn  upon  them  by  Bate, 
payable  three  months  after  date,  for  the 
sum  of  1,259/.  17«.  8c/.,  and  signed  a  pro- 
missory note  in  favour  of  Bate  for  the  sum 
of  800/.,  the  plaintiff  joining  in  the  bill  and 
note  as  surety  for  Codrington.  The  plaintiff 
was  also  at  this  time  liable  as  surety  for 
Codrington  to  Messrs.  Sealy,  bankers,  at 
Bridgewater,  for  the  sum  of  862/.  18f.  5c/., 
and  to  W.  Turner  and  G.  R  Turner,  for 
other  sums  for  which  she  had  become  liable 
as  surety  for  Codrington ;  and  on  this  oc- 
casion the  plaintiff  deposited  with  Bate 
the  deed  of  mortgage  for  securing  to  her 
the  3,880/.,  and  signed  a  memorandum 
prepared  by  Bate,  which  was  as  follows : 
"Whereas  I,  the  undersigned  Sophia 
Ilhodes,  am  now  indebted  jointly  with  the 
Reverend  H.  Codrington  to  R  Bate,  of 
Bridgewater,  gentleman,  in  the  sum  of 
32U  lOf.  secured  by  bond,  800/.  secured 
by  a  promissory  note,  and  1,259/.  17«.  Sd, 
secured  by  an  acceptance ;  and  I  am  also 
indebted  to  Messrs.  Sealy  in  the  sum  of 
862/.  18«.  5d,,  or  thereabouts,  and  to  W. 
Turner,  yeoman,  and  G.  R  Turner,  as 
surety  for  the  said  H.  Codrington,  in 
several  sums  of  money  :  now,  therefore,  for 
better  securing  the  repayment  of  all  and 
singular  the  several  sums  of  money  for 


which  I  have  become  surety  for  the  said 
H.  Codrington  as  aforesaid,  I  have  this 
day  deposited  with  the  said  R  Bate,  on 
behalf  of  himself  and  the  said  several  other 
parties,  a  certain  indenture  of  mortgage  of 
premises  at  Islington,  from  J.  and  W.  Cle- 
ments and  others  to  me  for  securing  3,880/L 
and  the  title-deeds  relating  to  the  said  pre- 
mises. And  I  hereby  declare  that  the  said 
mortgage  and  title-deeds  shall  be  held  by 
the  said  R  Bate  as  a  security  for  him 
and  to  the  said  several  other  parties,  and 
shall  npt  be  redeemed  or  redeemable  by  me 
until  all  money  due  jointly  from  the  said 
H.  Codrington  and  myself  shall  be  fully 
paid  and  satisfied.  And  I  hereby  undertake 
and  agree  at  any  time  hereafter,  at  the  re- 
quest of  the  said  R  Bate  and  at  my  costs, 
to  execute  a  transfer  of  the  said  mortgage 
to  him  and  the  several  other  parties  afore- 
said, for  securing  the  payment  of  the  sums 
of  money  so  justly  due  from  the  said  H. 
Codrington  and  myseli" 

Again,  on  the  24th  of  April,  1860,  the 
further  sum  of  1,488/.  5s.  had  become  due 
from  the  defendant  Codrington  to  Bate,  on 
the  account  between  them,  and  on  that  day 
Codrington  and  the  plaintiff  again  went 
together  to  the  office  of  Bate,  and  there 
signed  a  promissory  note  in  his  favour  for 
this  1,488/.  5^.,  Uie  plaintiff  joining  in 
the  note  as  surety  for  Codrington ;  and  the 
plaintiff  also  at  this  time  signed  a  further 
memorandum  prepared  by  Bate,  and  which 
was  as  follows  :  "  Whereas  the  several  sums 
of  321/.  10*.,  800/.  and  1,259/.  17*.  Sd.,  in 
the  annexed  memorandum  of  deposit  men- 
tioned to  be  due  and  owing  to  R  Bate,  from 
the  undersigned  Sophia  Rhodes  and  H. 
Codrington,  clerk,  are  still  due  and  owing 
to  him,  but  all  interest  in  respect  of  the  said 
sums  respectively  hath  been  paid  to  the 
date  hereof,  as  the  said  R  Bate  doth  hereby 
admit ;  and  whereas  the  said  R.  Bate  hath, 
at  the  request  of  the  said  Sophia  Rhodes 
and  H.  Codrington,  this  day  paid  to  Messrs. 
Sealy  the  principal  sum  of  862/.  ISs.  M, 
mentioned  in  the  annexed  paper  to  be  due 
to  them  from  the  said  Sophia  Rhodes  and 
H.  Codrington,  with  interest  for  the  same 
and  oo8t%  amounting  together  to  the  sum  of 
973/.  Ss,  Id, ;  and  whereas  the  said  Sophia 
Rhodes  and  H.  Codrington  have  this  day 
made  and  given  their  joint  and  several  pro- 
missory note  of  hand  of  even  date  herewith 
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for  secnringthe  payment  to  the  said  B.  Bate 
of  the  sum  of  1,488/.  5^.  (being  the  amount 
80  as  aforesaid  paid  by  the  said  Robert 
Bate  to  Messrs.  Sealy,  and   the  sum  of 
515L  U,  lid.  this  day  lent  and  paid  by 
the  said  R  Bate  to  or  for  the  use  of  the 
said  H.  Codrington),  with  kwfiil  interest 
for  the  same,  and  the  said  Sophia  Rhodes 
hath  proposed  and  agreed  to  subject  and 
make  liable  the  principal  sum  of  3,880/L 
due  to  the  said  ^phia  Rhodes  from  J.  and 
W.  dements,  on  mortgage  of  certain  here- 
ditaments and  premises  at  Islington  (the 
mortgage  and  title  deeds  whereof  are  now 
in  the  custody  of  the  said  R  Bate),  with 
and  to  the  paym^it  of  as  well  the  said 
three  several  sums  of  32  U.  10«.,  800/.  and 
1,259/.  17tf.  Sd^  so  as  aforesaid  due  and 
owing  to  the  said  R  Bate,  as  of  the  said 
sum  of  1,488/.  5s.  this  day  lent  and  secured 
by  the  aforesaid  promissoiy  note  of  even 
date  herewith,  with  the  interest  thereof,  and 
she  doth  hereby  declare  that  the  said  sum 
of  3,880/.,  nor  her  estate  and  interest  in 
the  premises,  shall  be  redeemed  or  redeem- 
able untU  full  payment,  as  well  of  the  sum 
of  1,488/.  5s.  now  advanced,  with  lawful 
interest,  as  of  the  several  sums  of  32 1  /.  1  Os. , 
SOOL  and  1,259/:  17s.  8d,  and  the  interest 
thereof  respectively."  This  sum  of  1,488/.  5s. 
was  in  part  made  up  of  the  sum  of  973/L 
3iL  Id.  in  the  memorandum  mentioned  to 
have  been  paid  to  Messrs.  Sealy,  and  in 
part  of  a  sum  of  317/.  which  Bate  had  paid 
to  the  West  of  England  and  South  Wales 
District  Bank,  in  discharge  of  a  joint  and 
several  promissory  note  given  to  that  bank 
bf  Codnngton  and  the  plaintiff  as  his  surety 
on  the  13th  of  October,  1857. 

In  the  month  of  July,  1861,  Bate  de- 
manded pajrment  of  the  sums  which  were 
due  to  him,  and  threatened  to  put  in  force 
iui  securities  fbr  compelling  such  payment. 
Codnngton  and  the  plaintiff  thereupon 
consulted  William  Brice,  a  solicitor  of 
Bridgewater,  another  defendant  to  this  suit ; 
and  ultimately  it  was  arranged  that  the 
plaintiff's  mortgage  for  3,880/.  should  be 
transferred  to  Francis  Brice,  who  is  also  a 
defendant  to  this  suit,  a  connexion  of  W. 
Brice.  This  transfer  was  effected  by  a  deed, 
bearing  date  the  11th  of  January,  1862, 
and  indorsed  on  the  mortgage  of  the  11th 
of  October,  1854,  by  which  deed  the  plain- 
tiff^ in  consideration  of  the  sum  of  3,880/^ 


expressed  to  be  paid  to  her  by  the  defen- 
dant F.  Brice,  assigned  to  him  the  mort- 
gage and  the  premises  comprised  therein ; 
and  by  way  of  further  security  to  the  de- 
fendant F.  Brice,  another  deed  of  the  same 
date  was  made  between  Bate  of  the  first 
part,  Codnngton  of  the  second  part,  the 
plaintiff  of  the  third  part,  F.  Brice  of  the 
fourth  part,  and  W.  Brice  of  the  fifth  part, 
and  was  executed  by  the  parties  thereto, 
by  which  deed  Bate,  at  the  request  and  by 
the  direction  of  Codrington  and  the  plain- 
tiff assigned  the  bond  of  the  8th  of  No- 
vember, 1854,  and  the  promissory  note 
and  bill  of  exchange  of  the  15th  of  October, 
1857,  and  the  promissory  note  of  the  24th 
of  April,  1860,  and  all  sums  of  money  then 
due,  or  thereafter  to  become  due,  for  prin- 
cipal or  interest  by  virtue  thereof,  to  W. 
Brice, in  trust  for  F.  Brice;  and  Codrington 
and  the  plaintiff  covenanted  with  F.  Brice 
for  the  payment  to  him  of  the  principal 
sum  of  3,880/.  and  interest  at  5/.  per  cent. 
The  sum  of  3,880/.  received  from  F.  Brice 
upon  the  transfer  of  the  mortgage  was 
applied  thus:  3,856/.  12s.  2d.  was  paid  to 
Bate  in  respect  of  the  sum  of  3,769/.  12s.  Sd. 
secured  to  him  as  above  mentioned  and  the 
interest  thereon^  and  the  balance,  amount- 
ing to  the  sum  of  23/.  7s.  lOd.,  was  paid 
to  the  plaintiff. 

The  plaintiff  continued  to  reside  in  the 
house  of  the  defendant  Codrington  until 
the  month  of  May,  1863,  but  in  that  month 
she  ceased  to  reside  there. 

There  was  no  substantial  dispute  between 
the  parties  as  to  the  facts  above  mentioned; 
but  they  were  not  agreed  as  to  the  circum- 
stances under  which  the  plaintiff  was  in- 
duced to  execute  the  various  instruments, 
and  as  to  the  nature  of  the  relation  between 
herself  and  the  defendant  Bate,  and  his 
conduct  in  accepting  her  as  a  surety  for 
Codrington,  and  the  part  he  took  in  bring, 
ing  about  the  transfer  of  her  mortgage 
security. 

The  plaintiff,  in  her  bill,  filed  the  1st  of 
July,  1863,  alleged,  in  addition  to  the  facts 
as  already  stated,  that  from  1853  to  July, 
1857,  Bate  acted  as  her  professional  ad- 
viser originally  in  reference  to  her  will, 
which  she  was  desirous  to  alter  in  December, 
1853,  and  subsequently,  in  reference  to  a 
release  required  from  her  by  the  trustees 
of  her  father^s  will,  and  which  she  finally 
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executed  under  his  advice,  and  that  he  thus 
became  acquainted  with  her  affairs  and  the 
amount  of  her  fortune.  She  alleged  that 
she  had  no  professional  adviser  other 
than  him  in  the  transactions  between  her- 
self and  him,  and  that  she  relied  on  his 
advice  in  them  ;  that  nevertheless  he  never 
explained  to  her  that  by  executing  the  in- 
struments in  question  she  made  herself  liable 
for  Codrington's  debts ;  and  that  it  was 
with  his  privity  that  the  defendant  W. 
Brice  wrote,  under  the  direction  of  Cod- 
rington,  letters  to  her,  on  the  subject  of 
the  transfer  of  the  11th  of  January  of  her 
mortgage  security,  with  the  object  of  de- 
ceiving her  and  inducing  her  to  believe,  as 
in  consequence  she  did  believe,  that,  not- 
withstanding the  execution  of  that  transfer, 
she  remained  entitled  to  the  mortgage 
security.  The  bill  alleged  also  that  Bate 
was  aware  of  the  following  facts,  viz.,  that 
Codrington  was  in  insolvent  circumstances ; 
that  the  plaintiff  was  entirely  unconversant 
with  business,  and  completely  under  the 
control  of  Codrington,  and  that  it  was 
owing  to  her  being  under  his  control  that 
she  was  induced  to  become  surety  for 
him. 

The  prayer  of  the  bill  was  :  "  That  it 
may  be  declared  that  the  execution  by  the 
plaintiff  of  the  bond  of  the  8th  day  of 
November,  1854,  and  her  signature  of  the 
bill  of  exchange  and  promissory  note,  and 
memorandum  or  agreement  of  the  15th 
day  of  October,  1857,  and  her  signature  of 
the  promissory  note  and  memorandum  or 
agreement  of  the  24th  day  of  April,  1860, 
were  obtained  from  her  by  the  undue  in- 
fluence and  control  of  the  defendant  H. 
Codrington,  and  by  the  undue  influence 
and  improper  conduct  of  the  defendant 
H.  Bate ;  and  that  the  memoranda  or 
agreements  of  the  15th  day  of  October, 
1857,  and  the  24th  day  of  April,  1860, 
were  not  and  are  not  binding  on  the  plain- 
tiff; and  that  she  never  became  or  was 
in  equity  surety  for  the  defendant  H.  Cod- 
rington ;  that  it  may  be  declared  that  the 
defendant  R.  Bate  obtained  the  sum  of 
3,856/.  12*.  2d."  (which  was  the  sum  of 
money  which  Brice  gave  for  the  transfer 
of  the  mortgage)  "  by  coercion,  undue  in- 
fluence and  misrepresentation,  and  that  the 
defendant  R.  Bate  may  be  decreed  to  repay 
the  said  sum  to  the  plaintiff,  with  interest 


thereon  after  the  rate  of  5/.  for  100/.  for 
a  year  from  the  time  of  his  receiving  the 
same ;  that  if  necessary  an  account  may 
be  taken  of  the  sums  of  money  (if  any) 
which  were  lent  by  the  defendant  R  Bate 
to  the  plaintiff  or  were  paid  by  him  for  her 
use,  and  of  the  sums  of  money  (if  any) 
which  were  properly  lent  by  the  defendant 
R  Bate  to  the  defendant  H.  Codrington,  at 
the  request  of  the  plaintiff ;  and  that,  after 
deducting  the  amount  (if  an3rthing)  for 
which  on  taking  such  account  it  shall  ap- 
pear that  the  plaintiff  properly  made  her- 
self liable  to  the  defendant  R.  Bate,  the 
last-named  defendant,  may  be  decreed  to 
repay  to  the  plaintiff  the  balance  of  the 
sum  of  3,856/.  I2s,  2c/.,  with  interest  there- 
on after  the  rate  aforesaid.  That  the  defen- 
dants W.  Brice  and  F.  Brice  may  be  ordered 
to  deliver  up  to  the  plaintiff  to  be  cancelled 
the  said  two  memoranda  or  agreements  of 
the  16th  day  of  October,  1857,  and  the 
24th  day  of  April,  1860,  and  also  the  said 
bond,  bill  of  exchange  and  promissory  notes, 
or  that  the  said  bond,  bill  of  exchange  and 
promissory  notes  may  be  amended  by  strik- 
ing out  the  name  of  the  plaintiff  therein 
respectively,  and  that  it  may  be  declared 
that  the  covenant  in  the  secondly-mentioned 
indenture  of  the  11th  day  of  Januaiy, 
1862,  contained  on  the  part  of  the  plaintiff 
for  payment  of  the  sum  of  3,880/.  and  in- 
terest was  obtained  from  her  without  con- 
sideration and  improperly,  and  that  such 
covenant  was  not  and  is  not  binding  on 
her,  and  that  if  necessary  a  writ  of  injunc- 
tion may  be  awarded  to  restrain  the  de- 
fendant F.  .  Brice  from  bringing  any 
action  against  the  plaintiff  on  such  cove- 
nant." 

Mr.  Bate,  by  his  answer,  admitted  that 
he  was  employed,  not,  however,  in  Decem- 
ber, 1853,  but  in  July,  1855,  by  the  plain- 
tiff, to  alter  her  will.  He  denied  that, 
except  in  regard  to  that  matter,  he  ever 
acted  as  her  professional  adviser,  and  he 
asserted  that  the  part  he  took  in  reference 
to  the  release  to  the  trustees  was  confined 
to  recommending  Codrington  to  employ  his 
London  agent,  Mr.  Stephens,  as  a  solicitor 
to  conduct  that  business,  and  to  occasional 
letters  to  and  interviews  with  the  latter,  in 
which  the  defendant  acted  merely  at  the 
request  of  and  as  a  friend  of  Codrington. 
He  denied  any  special  knowledge  either  of 
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Codiington's  pecuniary  podtion  and  alleged 
hopeless  insolvency  or  of  the  phunt^'s 
affain  and  the  amount  of  her  fortune,  except 
sa  communicated  by  herself  and  Codrington 
in  reference  to  the  transactions  between 
them  and  himself.  He  denied  also  the 
plaintiff's  want  of  ability  to  understand  her 
own  interest  in  these  matters,  or  that  she 
relied  on  his  advice  in  relation  t^  them; 
but  at  the  same  time  he  alleged  that  he 
both  thoroughly  explained  to  her,  in  the 
absence  of  Codrington,  and  warned  her  of 
the  effect  of  the  instruments  which  she  was 
executing;  that  she  was  in  fact  aware  of 
the  consequences  of  what  she  was  doing, 
and  was  not  so  under  the  control  and 
influence  of  Codrington  as  to  be  incapable 
of  exercising  an  independent  judgment  on 
matters  affecting  her  interest. 

The  cause  came  on  for  hearing  before 
Vice  Chancellor  Stuart,  and  his  Honour 
made  a  decree  by  which  it  was  ordered 
that  Bate  and  Codrington,  or  one  of  them, 
should  pay  to  the  plaintiff  on  or  before 
the  2nd  of  November,  1865,  the  sum  of 
3,856/.  12tf.  2d.,  which  was  received  by 
Bate  from  W.  Brice  on  the  14th  of  January, 
1863,  together  with  interest  thereon  at  the 
rate  of  4^  per  cent,  per  annum,  from  the 
14th  of  January,  1862,  up  to  the  day  of 
payment;  that  the  costs  of  W.  Brice  and 
F.  Brice  should  be  taxed,  and  that  the 
phdntiff  should  pay  to  W.  Brice  and  F.  Brice 
their  costs  when  so  taxed ;  that  Bate  should 
repay  to  the  plaintiff  what  she  should  pay 
to  W.  Brice  and  F.  Brice  for  their  costs  as 
aforesaid;  that  the  costs  of  the  plaintiff  of 
this  suit  should  be  taxed,  and  that  Bate 
and  Codrington  or  one  of  them,  should  pay 
the  amount  of  such  costs  when  taxed  to 
the  plaintiff. 

llie  defendant  Bate  appealed  from  this 
decreeL 

Mr.  Rolt,  Mr,  Greene  and  Mr,  W.  W. 
Kardakfy  for  the  plaintiff — If  the  relations 
between  two  persons  be  calculated  to  give  the 
one  predominant  influence  over  the  other, 
then  a  benefit  obtained, without  the  interven- 
tion of  an  independent  adviser,  by  the  one 
who  has  such  influence,  cannot  stand.  It  is 
sufficient  that  the  advantage  was  got  during 
the  existence  of  the  influence,  although 
there  is  no  evidence  that  the  influence 
was  actually  exerted.   And  a  third  person, 


knowing  of  the  existence  of  the  influence, 
but  standing  by,  and  letting  it  be  exercised 
with  the  result  of  a  joint  advantage  to 
himself  and  to  the  one  possessing  the  influ- 
ence, comes  equally  within  the  principle 
of  Huguenin  v.  Basely  (1).  The  principle 
was  the  same  whether  the  act  were  one  of 
pure  bounty,  as  in  Huguenin  v.  Baeefy,  or 
the  acceptance  of  a  suretyship.  A  surety- 
ship, such  as  in  this  case,  to  secure  a  pre- 
viously existing  debt,  would  be  treated  as 
mere  bounty,  as  between  a  creditor  of  the 
person  exercising  the  influence  and  the 
surety  who  had  been  induced  by  the  exer^ 
cise  of  undue  influence,  with  the  privity 
of  the  creditor,  to  become  such.  A  creditor 
could  not  lawfully  obtain  the  benefit  of  a 
suretyship  from  a  member  of  the  debtor's 
family,  subject  to  the  debtor's  influence, 
unless  a  third  person  intervened;  and  it 
was  immaterial  that  he  had  personally 
abstained  from  exercising  any  influence 
himself,  if  he  allowed  his  debtor,  whom  he 
knew  to  possess  the  influence,  to  exercise 
it  for  this  object — 

Archer  v.  Hudson,    7  Beav.  551 ;  s.  c 

15  Law  J.  Rep.  (n.s.)  Chanc.  211. 
Maiikmdy.  Irving,  15  Sim.  437;  s.c. 

16  Law  J.  Rep.  (n.s.)  Chanc  96. 
MaitlandY,  Backhouse,  16  Sim.  58;  s.c. 

17  Law  J.  Rep.  (n.s.)  Chanc.  121. 
Espey  V.  Lake,  10  Hare,  260;  8.c.  22 

Law  J.  Rep.  (n.s.)  Chanc.  336. 
The  last  case  shewed  that  a  person  who 
thus  accepted  for  surety  one  under  undue 
influence,  took  such  security  with  all  the 
equities  which  affected  the  person  possess- 
ing the  influence  in  regard  to  it. 

But  the  case  need  not  be  rested  on  the 
proved  fact  of  the  undue  influence  of  the 
defendant  Codrington  over  the  plaintiff.  The 
defendant  Bate  himself,  by  reason  of  his 
old  relation  to  her  of  her  professional  ad- 
viser, and  her  continuing  confidence  in  him, 
whether  or  not  the  special  professional 
relation  may  have  terminated,  had  influ- 
ence over  her  the  exercise  of  which  for  his 
own  advantage  the  Court  could  not  over- 
look. 

No  stress  could  properly  be  laid  on  the 
age  of  the  plaintiff.  The  equity  did  not 
depend  on  the  special  circumstances  of  the 
age  of  the  person  influenced,  orlier  or  his 

'     (1)  14  Vefc  290. 
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relationflhip  to  the  person  possessed  of  the 
influence.  Wherever  there  was,  as  here, 
weakness,  not  perhaps  of  intellect,  but  un- 
doubtedly of  character,  moral  dependence, 
certainly  on  Codrington,  and  probably  on 
Bate  likewise,  and  a  clear  disproportion 
between  the  amount  of  ike  bounty  and 
the  donor's  fortune,  a  transaction  wonld 
be  cancelled  by  the  Court,  although  there 
might  be  no  special  relations  between  the 
parties — 

Harvey  v.  Mount,  8  Beav.  439 ;  s.  c 
14  Law  J.  Bep.  (N.a)  Chanc.  233. 
It  was  nothing  to  the  point  even  if  really, 
as  was  alleged  on  the  other  side,  the  busi- 
ness had  been  fully  explained  to  and  even 
understood  by  the  plaintiff.  No  instrument 
impeachable  upon  the  ground  of  undue 
influence  could  be  impeached  if  it  were  a 
sufficient  defence  of  it  that  it  had  been 
read  over  to  the  subject  of  the  influence, 
and  that  he  or  she  had  been  cautioned  as 
to  its  effect.  Formalities  of  this  kind  added, 
if  anything,  to  the  fraud.  To  caution  the 
plaintiff  against  doing  what  she  had  been 
brought  to  the  defendant's  office  especially 
to  do,  and  at  the  defendant's  own  instance, 
was  a  mere  subterfuge,  and  its  only  use,  if 
any,  could  have  been  to  satisfy  the  defen- 
dant's conscience. 

Mr,  Bacon  and  Mr.  Freeling,  for  the 
defendant  Bate,  contended  that  the  defen- 
dant did  not  stand  in  the  relation  of  pro- 
fessional adviser  to  the  plaintiff ;  that  the 
plaintiff  thoroughly  understood  what  she 
was  doing;  and  that  the  defendant's  for- 
bearance to  press  for  payment  of  his  debt 
by  the  defendant  Codrington  was  a  con- 
sideration for  the  acceptance  of  the  position 
of  surety,  which  distinguished  Uie  case 
absolutely  from  the  principle  of  Huguenin  v. 
Basely,  which  was  the  case  of  2^  volunteer. 
They  referred  to 

Blaikie  v.    Clarh,  15  Beav.  695;  s.c. 
22  Law  J.  Rep.  (n.s.)  Chanc.  377. 

Mr.  RoU,  in  reply. 

Lord  Justice  Turneb  (Jan.  18),  after 
stating  at  length  the  facts  of  the  case  as 
contained  in  the  bill  and  the  answers  of 
the  defendant  Bate  to  the  original  and  to 
the  amended  bill  of  complaint  of  the  pUiin- 
tiff,  proceeded  as  follows :  Much  of  the 
evidence  on  the  part  of  the  plaintiff  is  di- 
rected to  her  being  of  weak  mind; — a  point 


which,  in  my  opinion,  is  not  in  issue  in  the 
cause,  and  which,  if  in  issue,  is  satis&ctorily 
disproved.  I  have  no  doubt  whatever  that 
the  plaintiff  was  perfectly  competent  to 
understand  what  she  did 

The  whole  of  the  evidence  on  the  part 
of  the  plaintiff  is  so  discursive  that  I  find 
great  difficulty  in  stating  the  result  of  it ;  but 
I  think  it  may  fiurly  bs  stated  to  establish 
these  facts,  that  throughout  the  transactions 
complained  of  by  the  bill,  the  plaintiff  was 
much  under  the  influence  of  the  defendant 
Codrington,  and  that  from  some  time  not 
later  than  the  middle  of  the  year  1855  the 
defendant  Bate  took  an  active  part  on  behalf 
of  the  plaintiff  in  the  examination  of  the 
accounts  of  the  trustees  under  her  father's 
will,  and  that  Mr.  Stephens  acted  more  in 
the  character  of  agent  for  the  defendant 
Bate  than  of  solicitor  principally  concerned 
for  the  plaintiff  in  the  examination  of  these 
accounts,  and  that  the  defendant  Bate  had^ 
before  the  transactions  of  the  years  1857 
and  1860,  full  knowledge  of  the  amount 
and  value  of  the  plaintiff's  property,  and 
knew  that  the  defendant  H.  Codrington 
had  not  the  means  of  paying  the  debts 
which  were  due  to  him,  the  defendant  Bate, 
and  for  which  the  plaintiff  had  become 
surety.  I  think  that  the  evidence  on  the 
part  of  the  defendant  Bate  establishes  that 
the  plaintiff  signed  the  bill  of  exchange, 
promissory  notes  and  memorandum,  and 
executed  the  bond  and  deeds  in  question 
freely  and  voluntarily,  and  without  pressure 
or  solicitation  on  the  part  of  this  defendant, 
that  their  contents  were  fully  explained  to 
her,  and  that  she  perfectly  understood  them, 
and  their  nature,  purport  and  effect,  and 
the  consequences  of  her  signing  and  ex- 
ecuting them. 

On  considering  this  appeal,  I  have 
thought  it  right  to  enter  minutely  into  the 
&cts  of  this  case,  for  these  reasons :  first, 
because  the  case,  in  my  view  of  it,  is  of  no 
little  importance  in  its  bearing  upon  the 
principles  of  the  Court  with  reference  to 
persons  standing  in  confidential  relations  ; 
secondly,  because,  in  my  opinion,  our  judg- 
ment must  very  much  depend  upon  how 
the  facts  of  the  case  warrant  the  appHcatioii 
of  those  principles ;  and,  thirdly,  because 
the  case  may  well  be  considered  to  involve, 
to  some  extent  at  least,  a  question  of 
character. 
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With  respect  to  the  first  of  these  reasons, 
I  take  it  to  be  a  well-established  principle 
of  this  Court  that  persons  standing  in  a 
confidential  relation  towards  others  cannot 
entitle  themselves  to  hold  benefits  which 
those  others  may  have  conferred  upon  them, 
unless  they  can  shew  to  the  satisfaction  of 
the  Court  that  the  persons  by  whom  the 
benefits  have  been  conferred  had  competent 
and  independent  advice  in  conferring  them. 
This,  in  my  opinion,  is  a  settled  general 
principle  of  the  Court ;  and  I  do  not  think 
that  either  the  age  or  capacity  of  the  person 
conferring  the  benefit,  or  the  nature  of  the 
benefit  conferred,  affects  this  principle.  Age 
and  capacity  are  considerations  which  may 
be  of  great  importance  in  cases  in  which  the 
principle  does  not  apply ;  but  I  think  they 
are  but  of  little,  if  any,  importance  in  cases 
to  which  the  principle  is  applicable.  They 
may  afford  a  sufficient  protection  in  ordi- 
nary eases ;  but  they  can  afford  but  little 
protection  in  cases  of  influence  founded 
upon  confidence ;  and  as  to  the  nature  of 
the  benefit,  the  injury  to  the  party  by  whom 
the  benefit  is  conferred  cannot  depend  upon 
its  nature. 

This  general  principle,  however,  must, 
as  it  seems  to  me,  admit  of  some  limitation. 
It  cannot,  I  think,  reasonably  be  said  that 
a  mere  trifling  gift  to  a  person  standing  in 
a  confidential  relation,  or  a  mere  trifling 
liability  incurred  in  favour  of  such  a  person, 
ought  to  stand  in  the  same  position  as  a 
gift  of  a  man's  whole  property,  or  a  lia- 
bility involving  it,  would  stand.  To  carry 
the  principle  to  this  extent  would,  I  think, 
mttrfete  too  much  with  the  rights  of  pro- 
perty and  disposition,  and  would  be  repug- 
nant to  the  feelings  and  practice  of  mankind. 
In  these  cases,  therefore,  of  merely  trifling 
benefits,  I  think  this  Court  would  not  in- 
terfere to  set  them  aside  upon  the  mere 
fact  of  the  proof  of  a  confidential  relation, 
and  the  absence  of  proof  of  competent 
and  independent  advice.  In  such  cases  the 
Court,  before  it  would  undo  the  benefit 
confeired,  would,  I  think,  require  some 
further  proof — ^proof  not  merely  of  influence 
derived  from  the  relation,  but  of  mala 
fidet  or  of  undue  or  unfair  exercise  of  the 
influence.  These  are  the  principles  by 
which,  in  my  opinion,  this  case  must  be 
tried. 

It  was  aigued,  indeed,  on  the  part  of  the 


plaintiff,  that  there  was  another  general 
principle  of  this  Court  applicable  to  the 
case  :  that  a  volunteer  can  take  no  benefit 
derived  under  the  fraud  of  another  person ; 
but  I  think  that  the  defendant  Bate  cannot 
be  considered  to  stand  in  the  position  of  a 
mere  volunteer,  and  that  this  principle, 
therefore,  has  no  application  to  the 
case. 

Not  much  was  said  in  the  course  of  the 
argument  on  the  part  of  the  appellant  as 
to  the  law  upon  the  subject  to  which  I  have 
been  referring.  The  case  was  distinguished 
from  the  authorities  on  which  the  plaintiff 
relied.  But  those  authorities  are  merely 
instances  of  the  application  of  the  genend 
principle.  They  do  not  limit  the  principle. 
The  distinctions  drawn  between  this  case 
and  the  authorities  referred  to  do  not, 
therefore,  seem  to  me  to  afford  any  material 
assistance  to  the  case  of  the  appellant 

The  facts  of  the  case  were,  and,  I  think, 
very  judiciously,  mainly  relied  upon  on  the 
part  of  the  appellant.  I  proceed,  there- 
fore, to  consider  how  &r  the  facts  of  the 
case  bring  it  within  the  principles  which  I 
have  stated. 

It  was  insisted  on  the  part  of  the  appel- 
lant that  he  never  stood  in  any  confidential 
relation  towards  the  plaintiff;  or,  at  all 
events,  that  he  did  not  stand  in  any  such 
relation  at  the  time  when  the  transactions 
in  question  took  place.  As  to  his  never 
having  stood  in  a  confidential  relation  to 
the  plaintiff,  it  was  argued  that  Stephens, 
and  Stephens  alone,  was  her  professional 
adviser;  but  Stephens  was  the  general 
agent  of  the  appellant;  and  without  going 
the  length  of  saying  that  the  appellant 
could  in  no  case  and  under  no  circum- 
stances have  acquitted  himself  of  liability 
to  be  considered  as  a  confidential  agent  by 
having  placed  the  plaintiff  in  the  hands  of 
his  agent,  the  danger  of  allowing  a  prin- 
cipal to  escape  from  liability  under  the 
pretence  that  business  was  intrusted  to  his 
agent  and  not  to  him  is  so  great,  that  it 
may,  I  think,  safely  be  said  that  under 
such  circumstances  the  strongest  possible 
evidence  that  the  agent  was  intended  to 
act,  and,  in  fact,  acted  independently  of  the 
principal,  would  be  reqiured  to  acquit  the 
principal  of  the  liability;  and  in  this  case, 
not  only  is  there  no  such  evidence,  but  the 
evidence  fully  satisfies  me  that  the  appel- 
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lAQt  SO  acted  and  interfered  in  the  exami- 
nation of  the  accounts  of  the  trustees  of  the 
will  of  the  plaintiff's  father,  not  only  as 
the  principal  of  Stephens,  but  even  inde- 
pendently of  Stephens,  as  to  constitute  a 
relation  of  confidence  between  him  and  the 
plaintiff.  I  am  of  opinion,  therefore,  that 
the  plaintiff  has  established  that  a  confi- 
dential relation  for  some  time  subsisted 
between  her  and  the  appellant;  and  it  is 
then  to  be  considered  whether  this  relation 
subsisted  at  the  times  when  the  transac- 
tions in  question  took  place.  For  this 
purpose  it  is  necessary  to  consider  each  of 
these  transactions  separately. 

First,  then,  as  to  the  transaction  of  the 
8th  of  November,  18«54 — the  execution  of 
the  bond  of  that  date.  In  proof  of  the  con- 
fidential relation  having  existed  at  that 
time,  the  plaintiff  relies  on  her  having,  as 
she  alleges,  consulted  the  appellant  in  the 
year  1853  as  to  the  alteration  of  her  will 
But  the  evidence  does  not  satisfy  me  that 
this  took  place  in  the  year  1853.  On  the 
contrary,  I  think,  that  on  the  balance  of 
the  evidence  the  better  opinion  is,  that  it 
took  place  in  the  year  1855.  Assuming  it, 
however,  to  have  taken  place  in  the  year 
1853,  I  think  that  this  was  a  single  and 
separate  transaction,  and  not  sufficient  to 
constitute  such  a  confidential  relation  as 
would  extend  to  or  affect  a  subsequent 
transaction  occurring  at  a  future  and  some- 
what distant  time,  upwards  of  a  year  after- 
wards. With  the  exception  of  this  alleged 
consultation  as  to  the  will  in  the  year  1853, 
I  can  find  nothing  in  the  evidence  to  estiE^b- 
lish  the  existence  of  any  confidential  rela- 
tion between  the  plaintiff  and  the  appellant 
at  the  date  of  the  transaction  which  we  axe 
now  considering ;  the  examination  of  the 
accounts  not  having,  so  far  as  I  can  find 
from  the  evidence^  commenced  at  that  date. 
I  am  of  opinion,  therefore,  that  the  plaintiff 
has  failed  to  establish  the  existence  of 
any  confidential  relation  between  her  and 
the  appellant  when  this  transaction  took 
pkce. 

It  will  be  convenient  now  to  dispose  of 
this  part  of  the  case.  Failing  the  proof  of 
confidential  relation,  the  plaintiff  has 
nothing,  so  far  as  I  can  see,  on  which  she 
can  rely,  except  the  influence  which  the 
defendant  Codrington  exercised  over  her. 
But  there  is  no  proof  that  the  existence  of 


this  influence  was  at  this  time  known  to 
the  defendant  Bate;  and  even  assnming 
it  to  have  been  so,  the  transaction  was  no 
more  than  this,  that  a  lady  with  a  foitune 
of  nearly  4,000/.  became  surety  for  her 
brother-in-law  for  the  sum  of  221/.  10«.,and 
I  do  not  think  that  this  was  a  transaction 
against  which,  standing  by  itself^  and  in 
the  absence  of  proof  of  undue  exerdse  of 
influence  or  of  fraud,  the  plaintiff  could 
be  entitled  to  relief  With  all  respect  to 
the  Vice  Chancellor,  therefore,  it  se^ns  to 
me  that  this  decree  has  been  carried  too 
far  in  having  made  the  appellant  liable  for 
the  22U  lOs. 

Then,  as  to  the  transactions  of  the  15th 
of  October,  1857,  and  the  24th  of  April, 

1860,  it  was  argued  for  the  appellant  that 
at  the  dates  of  these  transactions  the  relflr 
tion  of  confidence  between  him  and  the 
plaintiff  had  ceased,  the  examination  of 
the  accounts  of  the  trustees  of  the  father's 
will  having  been  closed  in  July,  1857.  But 
I  think  that  when  a  relation  of  confidence 
is  once  established,  either  some  positive 
act,  or  some  complete  case  of  abandonment 
must  be  shewn,  in  order  to  determine  it. 
The  mere  fact  that  the  relation  is  not  called 
into  action  is  not,  I  think,  sufficient  of 
itself  to  determine  it ;  for  this  may  well 
have  arisen  from  there  having  been  no  occa- 
sion to  resort  to  it  Besides,  in  this  case 
the  evidence  shews  that  the  relation  was 
continuing  in  the  month  of  July,  ^1858, 
when  the  debt  to  the  West  of  England  and 
South  Wales  Bank  was  paid;  and  the  rela- 
tion between  the  appellant  and  Codrington, 
which  had  given  rise  to  the  relation  be- 
tween the  appellant  and  the  plaintiff,  con- 
tinued down  to  the  month  of  December, 

1861.  In  my  opinion,  therefore,  a  confi- 
dential relation  must  be  taken  to  have 
subsisted  between  the  appellant  and  the 
plaintiff  at  .the  times  when  the  transac- 
tions which  I  am  now  considering  took 
place. 

Then,  what  was  the  effect  of  these  trans- 
actions t  By  the  first  of  them,  the  appel- 
lant took  to  himself  the  benefit  of  the 
plaintiff's  suretyship  to  the  extent  of  up- 
wards of  half  her  fortune  ;  by  the  other  of 
them,  he  took  to  himself  the  like  benefit 
to  the  extent  of  nearly  the  whole  of  the 
plaintiff's  fortune;  and  this  he  did  with 
knowledge  that  the  principal  debtor  could 
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not  pay  the  debt,  and  that  the  snretyship 
must  be  resorted  to  for  payment  of  it.  It 
is  true  that  he  told  the  plaintiff  this,  and 
cautioned  her  as  to  it;  but  I  do  not  find 
^t  he  pressed  the  subject  upon  her  as 
an  independent  and  disinterested  adviser 
would  have  done,  or  that  he  recom- 
mended her  to  employ  an  independent 
soticitor. 

Under  these  circumstances,  I  think  that 
these  transactions  cannot  stand  consistently 
with  the  general  principles  of  the  Court; 
and  that,  subject  to  the  questions  to  be 
considered  as  to  the  debts  due  to  Messrs. 
Sealy  and  to  the  West  of  England  and 
SouUi  Wales  Bank,  the  appellant  has  been 
properly  ordered  to  pay  to  the  plaintiff  the 
sums  which  he  received  in  respect  of  these 
transaetiona.  As  to  these  debts  due  to 
Messrs.  Soaly  and  to  the  West  of  England 
and  South  Wales  Bank,  they  appear  to  me 
to  stand  upon  a  different  footing  &om  the 
other  parts  of  the  case.  According  to  the 
evidence,  as  I  collect  it,  these  debts  were 
paid  by  the  appellant  at  the  instance  of 
the  plaintiff,  no  less  than  of  the  defendant 
Codrington;  and  I  apprehend  thereupon, 
these  debts  being  paid  by  the  appellant, 
the  plaintiff,  no  less  than  the  defendant 
Codnngton,  became  liable  to  the  appellant 
for  the  amounts  paid  by  him.  There  are 
no  facts  stated  on  the  bill  or  appearing  by 
the  evidence  which  could  have  enabled  the 
plaintiff  to  have  resisted  the  payment  of 
these  debts  as  against  Messrs.  Sealy  or  as 
against  the  West  of  England  and  South 
Wales  Bank,  and  there  is  no  ground,  there- 
fore, for  the  suggestion  made  by  the  bill 
that  the  appelluit  ought  to  have  advised 
the  plaintiff  not  to  have  paid  them.  It  was 
said  for  the  plaintiff,  that  the  appellant,  by 
paying  these  debts,  put  it  out  of  the  power 
of  the  plaintiff  to  dispute  them;  but  this 
argument  has  no  foundation  unless  there 
were  reasonable  grounds  for  disputing  them ; 
and  no  such  grounds  are  alleged. 

Under  these  circumstances,  I  do  not  see 
how  the  appellant  can  justly  be  held  to 
have  been  Hable  to  the  plaintiff  for  the 
amount  of  these  debts;  and  again,  speaking 
with  all  respect  to  the  Vice  Chiuicellor, 
I  think  the  decree  has  gone  too  far  in 
having  made  him  liable  for  these  amounts, 
and  ^t  they  ought  to  be  deducted  from 
the  sum  ord^ed  to  be  paid  by  him. 
Hiw  SiKiifl,  85.— Chavc. 


As  to  the  costs  of  the  suit,  I  think  the 
decree  is  right  so  far  as  it  throws  upon 
tlie  appellant  the  costs  of  the  defendsmts 
tiie  Brices,  they  having  been  made  parties 
at  his  instance;  but  I  think  that  the  appel- 
lant ought  not  to  have  been  ordered  to  pay 
the  plaintiff's  costs  of  the  suit;  for,  in  my 
opinion,  her  case  fails  to  no  inconsiderable 
extent;  and  so  fSu*  as  she  succeeds  she  does 
so  by  force  of  the  law  of  the  Court,  and 
not  by  any  merits  of  her  own.  Besides, 
the  evidence  which  she  has  adduced  is,  to 
say  the  least  of  it,  to  a  great  extent  irrel- 
evant and  overcharged. 

Before  parting  with  the  case,  I  think  it 
right  to  add,  that,  although  I  am  not  satis- 
fied with  some  of  the  statements  contained 
in  the  answers  of  the  appellant,  there  is 
not,  in  my  opinion,  anything  in  the  case 
affecting  the  moral  character  of  the  appel- 
lant, so  far  as  the  transactions  in  question 
are  concerned.  I  think  that  he  meant  to 
give,  and  did  give,  the  plaintiff  honest 
advice,  and  that  his  liability  arises  not 
from  his  having  failed  to  do  so,  but  £n)m 
his  not  having  sufficiently  attended  to  the 
law  of  this  Court  with  reference  to  persons 
standing  in  confidential  relations. 

The  result  is,  that  this  decree  ought  to 
be  varied  by  deducting  from  the  sum 
ordered  to  be  paid  by  the  appellant  the 
sum  of  2211.  lOs,  and  the  sums  paid  to 
Messrs.  Sealy  and  to  the  West  of  England 
and  South  Wales  Bank,  and  any  interest 
which  may  have  been  charged  upon  these 
sums;  and  by  striking  out  the  direction 
for  the  appellant  to  pay  the  plaintiff's  costs, 
leaving  him  liable,  however,  for  the  costs 
which  the  plaintiff  is  to  pay  to  the 
Brices. 

LoBD  Justice  Knight  Britce. — I  have 
thought,  and  still  think,  that  this  is  a  case 
of  considerable  importance  with  respect  to 
the  principles,  and  the  application  of  the 
principles,  on  which  this  Court  ought  to 
act  concerning  transactions  between  per- 
sons, one  of  whom  stands  in  a  relation 
of  professional,  or  indeed  other  confidence 
to  the  other.  I  acknowledge  that  at  the 
conclusion  of  the  arguments  my  impression 
was  wholly  against  the  plaintiff  and  in 
&vour  of  the  proposition  that  the  bill 
wholly  fidled  and  ought  to  be  dismissed. 
It,  however,  was  not  a  clear  impression, 
and  subsequent  reflection  and  consideration,- 
2N 
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combined  with  communications  with  mj 
learned  Brother,  at  last  brought  me  round 
to  his  view  of  the  case,  which  I  have  since 
adopted,  and  now  declare  myself  to  adopt. 
My  present  view  of  the  case,  a  view  that 
I  have  for  some  time  entertained,  although 
it  differs  from  my  original  view  of  it,  is 
one  agreeing  with  his.  I  accede,  therefore, 
to  his  proposal  as  to  the  mode  of  dealing 
with  the  case. 

Solioiton— if  eMors.  Hardisty  &  Bhodet,  for  plain- 
tiff;  Menn.  Stephens  k  Smith,  fat  defendant. 


WOOD  V.  BABKER. 


Stuabt,  V.C. 
Nov.  16. 

Debtor  and  Credttar — Compontum  Deed 
— Surety — Secret  Bargain  between  Debtor 
and  Creditor  for  Payment  of  Creditor  in 
fuU-^Costs. 

Bargain  by  which  a  creditor ,  who^  in  con- 
Meraiion  of  his  being  surety  for  the  pay- 
ment to  the  other  creditors  of  a  composition 
of  8«.  in  the  poundj  agreed  with  the  debtor ^ 
but  without  the  knowledge  of  the  other  cre- 
ditorSf  for  the  payment  of  his  own  debts  in 
fully  set  aside  at  the  instance  of  the  d^>tor. 

The  costs  of  the  suit  directed  to  be  paid  by 
the  creditor  J  upon  the  ground  thai  a  state- 
ment in  his  answer  that  it  wcu  not  until 
after  the  composition  deed  had  been  signed 
by  the  other  creditors  that  he  agreed  to  be- 
come surety  was  untrue  ;  the  composition 
deed  containing  a  recital  that  he  had  been 
named  surety  and  approved  of  as  such  by 
the  other  creditors. 

The  bill  alleged  to  the  following  effect. 

On  the  4th  of  December,  1861,  the  plain- 
tiff, who  was  a  woollen-manufacturer,  at 
Leeds,  was  adjudged  bankrupt  upon  the 
petition  of  one  of  his  creditors. 

The  plaintiff,  at  the  first  meeting  of  his 
creditors,  on  the  23rd  of  December,  1861, 
came  to  an  arrangement  with  them  to  pay 
them,  in  dischatge  of  the  debts  owing  to 
them  by  him,  the  dividend  or  composition 
of  Ss.  in  the  pound,  to  be  secured  by  bilk 
of  exchange,  to  be  dated  on  that  day,  and 
payable  in  equal  amounts  at  three  and  six 
months  respectively  after  the  date  thereof, 
such  bills  to  be  drawn  upon  the  plaintiff  by 


some  person  as  surety,  to  be  approved  of 
by  the  petitioning  creditor. 

In  pursuance  of  that  arrangement,  a  deed, 
dated  the  18th  of  January,  1862,  was  made 
between  the  plaintiff  of  the  one  part,  and 
the  several  persons  whose  names  were  sab- 
scribed  and  seals  aflixed  in  the  schedule 
thereunder  written  (being  respectively  cre- 
ditors of  the  plaintiff)  of  the  other  part ; 
and  thereby,  after  reciting  that  the  plaintiff 
had  named  the  defendant  as  the  person  by 
whom,  as  surety,  the  bills  should  be  drawn 
upon  the  plaintiff  and  that  he  had  been 
approved  of  by  the  petitioning  creditor  and 
other  creditors  of  the  plaintiff,  it  was  wit- 
nessed, that»  in  consideration  of  bills  of 
exchange  for  the  dividend  or  composition 
of  Ss.  in   the  pound  upon  the  debts  of 
the  parties  thereto  of  the  other  part  set 
opposite  to  their  respective  names  in  the 
schedule  thereto,  such  bills  being  dated  the 
23rd  of  December,   1861,  and  payable  in 
equal  amounts  at  three  months  and  six 
months  respectively  after  the  dates  thereof, 
drawn  by  tiie  defendant  upon  and  accepted 
by  the  plaintiff,  the  parties  thereto  of  the 
other  part  did  release  the  plaintiff  from  the 
debts  due  to  them  by  him. 

The  plaintiff's  bankruptcy  was  annulled 
on  the  20th  of  January,  1862. 

The  bill  alleged  that  the  defendant  agreed 
to  become  the  plaintiff's  surety  for  the 
payment  of  the  amount  of  the  said  compo- 
sition, upon  condition  that  the  plaintiff 
should  deliver  to  the  defendant  large  quan- 
tities of  woollen  cloths  belonging  to  the 
plaintiff,  together  with  certain  cash  and 
bills  of  exdbange,  and  that  the  defendant 
should  sell  sudh  cloths  as  agent  for  the 
plaintiff,  and  should,  out  of  the  cash  and 
proceeds  of  the  said  bills  and  sale  of  the  said 
cloths,  pay  the  said  bills  given  for  the  com- 
position payable  to  the  plaintiff's  creditors 
other  than  the  defendant,  and  that  the  de- 
fendant should  account  to  the  plaintiff  for 
the  proceeds  of  the  sale  of  all  such  goods ; 
that  the  defendant  was  to  sell  the  goods 
at  prices  to  be  named  by  the  plaintiff,  and 
to  retain  for  his  ovm  benefit  as  profit  any 
balance  which  he  might  obtain  on  the  sale 
of  any  goods  beyond  the  price  named  by 
the  plamtiff,  and  out  of  the  monies  coming 
to  the  plaintiff  in  respect  of  such  sales  the 
defendant  was  to  deduct  in  the  first  instance 
any  monies  paid  by  him  on  the  plaintiff's 
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bdulf ;  that  the  defendant  further  insisted 
on  the  following  condition  as  part  of  the 
terms  on  which  he  consented  to  execute  the 
said  indenture,  and  to  become  such  surety 
as  aforesaid,  namely,  that  the  plaintiff  should 
pay  in  full  a  debt  tiien  due  fh>m  him  to  the 
defendant ;  that  the  plaintiff  was  forced  to 
consent,  and  consented  to  the  last-mentioned 
condition,  and  he  accordingly  accepted  and 
delivered  to  the  defendant  two  bills  of  ex- 
change for  88/.  15«.,  and  89/.  2s,  Od.,  which 
sums  represented  the  entire  debt  due  from 
the  plaintiffto  the  defendant.  The  plaintiff, 
boweTer,  charged  that  such  condition  was 
ill^al  and  contrary  to  the  provision  of 
the  Bankruptcy  Act,  1861,  and  generally  to 
the  Law  of  Bankruptcy,  and  that  the  de- 
fendant was  not  entitled  in  respect  of  the 
debt  due  to  him  from  the  plaintiff  to  credit 
in  account  with  the  plaintiff  for  any  further 
som  than  a  composition  of  Se.  in  the  pound 
on  the  amount  of  such  debt  The  bill  aJleged 
ihat  the  condition  that  the  plaintiff  should 
give  to  the  defendant  such  acceptances  as 
aforesaid  was  imposed  by  him  on  the  plain- 
tiff secretly,  and  in  an  underhand  manner, 
and  without  the  privity  of  any  of  the  other 
creditors  of  the  plaintiff,  and  in  fraud  of 
such  creditors. 

The  defendant  had  received  for  goods 
forwarded  to  him  by  the  plaintiff,  and  in 
cash  and  bills,  1,168/.  Us,  Id,  at  least,  on 
the  plaintiff's  account,  out  of  which  he  had, 
as  he  alleged,  paid  the  plaintiff's  creditors, 
other  than  himlself,  the  amount  of  the  com- 
position payable  to  them. 

The  plaintiff  had  applied  to  the  defen- 
dant for  an  account;  but  he  could  not  obtain 
a  satis&ctoiy  one  from  him. 

The  bill  prayed  for  an  account  of  the 
transactions  and  dealings  of  the  defendant 
with  the  plaintiff  since  the  18th  of  Jan- 
uary, 1862,  and  that  it  might  be  declared 
that  the  defendant  was  not  entitled  to  cre- 
dit in  account  with  the  plaintiff  to  any 
further  sum  than  a  composition  of  Ss,  in 
the  pound  in  respect  of  the  debt  due  from 
the  plaintiff  to  the  defendant  at  the  time 
of  the  plamtiff's  bankruptcy. 

The  defendant  in  his  answer,  which  he 
had  made  evidence  on  his  behalf  said  that 
it  was  not  until  after  the  deed  of  composi- 
tion had  been  signed  by  the  plaintiff's  cre- 
ditors that  he  agreed  to  guarantee  to  the 
rest  of  such  creditors  the  payment  of  the 


said  composition,  but  he  did  so  upon  the 
express  understanding  and  agreement  with 
the  plaintiff,  made  after  such  signature  of 
the  deed  of  composition,  that  in  consideration 
of  and  as  payment  for  the  risk  he  should 
incur  as  such  surety,  bills  should  be  drawn 
by  him  upon  and  accepted  by  the  plaintiff 
for  the  amount  of  \2s,  in  the  pound  on  his 
debt,  in  addition  to  the  composition  of  8«. 
in  the  pound  which  he  had  agreed  to  accept, 
and  that  when  the  plaintiff's  creditors  ex- 
ecuted the  deed  they  could  not  know  he 
should  be  the  surety. 

He  also  said  that  he  declined  to  become 
the  plaintiff's  surety  unless  upon  the  con- 
dition of  his  i)eing  paid  the  residue  of  his 
debt  beyond  the  composition. 

The  question  was,  whether  the  defendant 
was  entitled  to  be  paid  as  the  price  of  his 
suretjTship  the  residue  of  his  debt  beyond 
the  composition  of  %s,  in  the  pound,  which 
he  had  received  in  common  with  the  plain- 
tiff's other  creditors. 

Mr.  Karskxie,  for  the  plaintiff. — This 
transaction,  in  order  to  be  upheld,  ought 
to  have  been  communicated  to  all  the 
creditors  before  they  executed  the  deed 
of  composition.  If  the  knowledge  of  the 
arrangement  between  the  plaintiff  and  the 
defendant  were  withheld  from  even  one 
creditor,  such  a  circumstance  would  vitiate 
it  The  deed  should  have  contained  a 
recital  of  the  price  of  the  defendant's  surety- 
ship. In  order  to  uphold  a  transaction  of 
this  kind,  uberrima  fides  was  required  by 
all  the  parties  to  it — He  referred  to 

CockshaU  v.  BmneU^  2  Term  Rep.  766. 

Forsyth  on  ComposUum^  p.  122,  et  seq. 
Mr.  Malins  and  Mr.  Willtamsonj  for  the 
defendant,  contended  that  the  evidence 
shewed  that  the  principal  creditors  knew 
of  the  terms  upon  wluch  the  defendant 
was  to  give  his  suretyship.  The  transac- 
tion was,  in  tact,  beneficial  to  the  other 
creditors  and  to  the  debtor  who  now  sought 
to  set  it  aside.  The  defendant  did  not 
resist  an  account. 

Stuart,  V.C. — This  transaction  cannot 
stand  upon  the  principle  of  the  decision  in 
Jackman  v.  Mitshell  (1),  a  principle  which 
is  of  the  highest  importance. 

(1)  13  Vet.  681. 
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The  transaction  called  in  question  in 
this  case  is  one  by  which  one  creditor  gets 
more  than  doable  the  amount  of  the  com- 
position received  by  the  other  creditors, 
without  their  knowing  it.  Its  secrecy  alone 
vitiates  it. 

It  cannot  be  said  that  this  bargain,  by 
which  one  creditor  secretly  obtained  an  ad- 
vantage for  himself  was  a  bargain  made  for 
the  benefit  of  the  other  creditors,  because 
its  secrecy  placed  them  under  the  disad- 
vantage of  being  unable,  had  they  been  so 
disposed,  to  forego  the  suretyship  altoge- 
ther, and  to  share  among  themselves  that 
portion  of  the  assets  which  under  the 
agreement  was  intended  to  benefit  the 
defendant  By  the  conceahnent  of  the  bar- 
gain from  the  other  creditors,  it  is  manifest 
that  they  were  prevented  fW>m  exercising 
that  option. 

It  is  needless  to  say  whether  a  bargain 
with  a  stranger  for  his  suretyship  would 
be  good,  as  that  question  does  not  arise 


The  defendant,  in  his  answer,  says,  that 
it  was  not  until  after  the  deed  had  been 
signed  by  the  other  creditors  that  he  agreed 
to  become  surety ;  but  the  deed  itself  recites 
that  he  had  been  named  as  surety  by  the 
plaintiff  and  approved  of  as  such  by  the 
other  creditors. 

The  ground  on  which  I  rest  my 
decision  is,  that  the  term  in  the  deed 
respecting  the  condition  on  which  the 
defendant  was  to  give  his  suretyship  was 
concealed  from  the  other  creditors,  and 
they  had  no  reason  to  suppose  that  any 
consideration  whatever  was  given  for  such 
suretyship. 

Declare  the  bargain  bad;  decree  an 
account,  and  declare  that  the  defendant  is 
not  to  be  allowed  in  account  any  further 
sum  than  Ss,  in  the  pound  on  the  amount 
of  his  debt. 

Mr,  Malins  said,  that  in  Mare  v.  War- 
ner (2),  where  a  debtor  succeeded  in  setting 
aside  a  secret  bargain  with  one  of  his 
creditors  to  give  him  a  larger  dividend 
than  the  other  creditors,  the  Court,  on  the 
ground  of  public  policy,  refused  to  give 
the  debtor  his  costs,  and  ordered  each  party 
to  pay  his  own  costs. 

(2)  8  Qiff.  100. 


Stuabt,  y.C. — ^In  Jackman  v.  MUduU 
Lord  Eldon,  on  the  principle  of  public 
policy,  ordered  the  defendant,  the  creditor, 
to  pay  the  costs  of  the  suit.  On  the  ground 
of  public  policy  also,  I  shall,  in  this  case, 
order  the  defendant  to  pay  the  costs  of  the 
suit.  The  deed  recites  that  the  defendant 
was  to  be  the  plaintiff's  surety,  whereas  the 
defendant  in  his  answer  says,  he  did  not 
agree  to  become  such  surety  until  after  the 
deed  was  executed  by  all  the  plaintiff's 
creditors.  The  statement,  therefore,  in  the 
answer  is  untrue,  and  I  shall  on  that 
account  make  the  defendant  pay  the  costs 
of  the  suit. 

Solioitom— Ifr.  A.  H.  Reid,  for  pUintiff;  Mom. 
WflliMiMon,  Hill  k  Co.,  agents  for  Mmbb.  Bond 
k  Barwiok,  Leeds,  for  defendant. 


M.R. 
Lord  Romillt. 

Dec.  13.  J.  DE  BICAUVOIB  V.  BENYOK. 

Lords  Justiors. 
Jan.  18, 19,20. 

Next-of-Kin — Right  to  an  Inquiry  whe- 
ther there  was  any  Heir — Onus  of  Proof, 

A  testator  gave  personal  estate  to  his  own 
right  heirs  as  personcB  designatof.  The  plain- 
tiff claimed  through  the  testator's  next-of- 
kin,  and  alleged  that  there  was  no  heir,  and 
therefore  the  fund  was  not  disposed  of. 

On  the  hearing  of  the  cause,  the  defen- 
dants adduced  evidence  shewing  that  the 
testator  left  some  heir-at-law,  but  the  plain- 
tiff did  not  adduce  any  evidence: — Held, 
that  the  plaintiff  was  not  entitled  as  of 
right  to  an  inquiry  whether  there  was  any 
heir,  with  a  view  to  a  declaration  in  his 
favour,  in  case  it  was  found  that  there  was 
no  heir;  and  the  bill,  was  dismissed^  with 
costs. 

This  was  a  suit  instituted  by  Sir  John 
K  de  Beanvoir,  the  widower  and  personal 
representative  of  Lady  de  Beauvoir,  who 
was  the  next-of-kin  of  the  Rev.  Peter 
Beauvoir,  who  died  in  the  year  1821  pos- 
sessed of  very  large  real  and  perstmal 
estate. 

His  will,  dated  the  27th  of  July,  1800, 
was,  so  far  as   is   material,    as  follows: 
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"  I  hereby  give  and  devise,  after  my  jnst 
debts  and  funeral  expenses  and  legacies 
are  paid,  which  I  order  to  be  paid  out  of 
my  personal  estate,  all  my  estates  in  the 
funds  of  England,  and  all  my  said  manors, 
or  reputed  manors,  messuages,  lands,  tene- 
ments, tithes,  rents,  hereditaments  and 
prenuses,  both  freehold,  leasehold  and 
copyhold,  and  what  other  kind  and  nature 
soever,  and  wheresoever  situate  in  the 
kingdom  of  Great  Britain,  and  whereof  I 
have  power  to  dispose,  and  all  my  estate, 
light,  title  and  interest  therein,  in  posses- 
sion, reversion,  or  otherwise  howsoever, 
with  their  and  every  of  their  rights,  mem- 
bers and  appurtenances,''  unto  certain  per- 
sons for  life,  with  divers  remainders,  none 
of  which  took  effect,  and  with  remainder 
to  Richard  Benyon  for  life,  with  remainder 
to  his  sons  in  tail  male,  '^  and  for  default  of 
sach  issue  I  give  and  devise  the  same  to 
my  own  right  heirs  for  ever."  The  will 
appointed  Richard  Benyon  and  Martin 
Whish  executors;  and  gave  power  to  the 
trustees  to  invest  the  residue  of  ^  my  said 
personal  estate "  in  the  purchase  of  free- 
hold lands,  and  to  settle  the  same  upon  the 
same  trusts  as  were  therein  declared  of 
the  manors,  messuages,  <&c.  There  was- no 
gift  of  the  residuary  personalty. 

The  testator  died  in  September,  1821, 
leaving,  as  the  respondents  alleged,  Richard 
Benyon  his  heir-at-law.  The  nextof-kin  of 
^e  testator  at  the  time  of  his  death  was 
Mrs.  Mary  M'Dougall,  who  afterwards 
became  the  wife  of  the  appellant,  who,  on 
her  death,  took  out  letters  of  administra- 
tion to  her  estate. 

Martin  Whish  died  before  Richard  Ben- 
yon. 

Richard  Benyon  died  without  issue,  and 
the  respondents,  the  defendants,  repre- 
sented his  interest.  Mrs.  M'Dougall  com- 
promised with  R  Benyon  her  claim  for 
the  personalty  undisposed  o£ 

In  the  year  1846  Sir  John  de  Beauvoir 
filed  a  bill  against  Richard  Benyon  (then 
Richard  Benyon  de  Beauvoir)  claiming 
the  "  estates  in  the  funds  of  England ''  (but 
not  disturbing  the  compromise  as  to  the 
residuary  personalty),  upon  the  ground 
tbat  the  gift  to  an  heir  meant^  in  the 
case  of  personalty,  a  gift  to  the  next  of 
kin. 

This  point  was  decided  against  him  by 


the  House  of  Lords — see  De  Beauvoir  v. 
De  Beauvoir  (1). 

At  that  time,  as  Sir  J.  E.  de  Beauvoir 
alleged,  he  did  not  doubt  that  R  Benyon 
was  heir-at-law,  but  since  that  suit  had 
been  determined,  he  had  seen  reason  to 
doubt  this.  The  present  bill  was  there- 
fore filed,  alleging  that  the  testator  had  no 
heir-at-law  at  the  time  of  his  death,  or  that 
if  he  had  he  could  not  now  be  found.  The 
plaintiff  asked  for  an  inquiry  who,  if  any 
person,  was  the  heir. 

No  evidence  was  offered  by  the  plaintiff 
in  support  of  his  allegation  that  there  was 
no  heir ;  but  the  defendants  gave  such  evi- 
dence as  was  necessary  to  shew  that  Richard 
Benyon  was  in  a  line  of  succession,  so  that 
if  no  other  in  that  line  nearer  to  the  tes- 
tator than  himself  was  the  heir,  he  must  be 
the  heir. 

His  Lordship,  the  Master  of  the  Rolls, 
dismissed  the  bill  with  costs,  without  hear- 
ing the  defendant. 

Mr.  T.  H.  Terrell  and  Mr.  E.  K.  Ears- 
lakej  for  the  appellant. — ^The  next-of-kin 
has  a  right  to  come  to  this  Court  to  inquire 
who  was  the  heir.  It  is  of  course  neces- 
sary that  he  must  shew  that  he  is  or  repro- 
sents  the  next-of-kin,  which  in  this  case 
is  admitted,  but  it  is  not  necessary  for 
him  to  give  negative  evidence  to  shew 
that  the  person  in  possession  is  not  the 
heir,  or  that  there  was  no  heir  at  the  tes- 
tator's death.  The  ontu  probandi  lies  upon 
the  person  who  claims  against  the  a  priori 
title  of  the  next-of-kin. 

Underwood  v.  Wing^  4  De  Qex,  M. 
k  G.  633;  a  c.  24  Law  J.  Rep.  (n.s.) 
Chanc.  293. 

Mr.  8elvjyn  and  Mr.  Keketnch,  for  the 
defendants,  the  respondents.  —  Our  evi- 
dence shews  that  there  must  have  been  an 
heir,  therefore  the  plaintiff  has  no  title. 
This  evidence  will  be  admitted  at  the  hear- 
ing in  such  a  case  as  the  4>resent,  where  we 
do  not  require  the  whole  pedigree  to  be 
proved. 

Mr.  T.  H.  Terrell,  in  reply,  argued  that 
questions  of  pedigree  could  not  be  dealt 
with  by  the  Court  on  the  hearing  of  the 
cause,  particularly  where  the  pedigree  was 
very  long  and  complicated,  as  was  the  case 

(1)  8  H.L.  Cm.  524. 
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here.  If  it  could  be  shewn  that  the  heir, 
if  there  really  was  one,  could  not  be  found, 
then  the  plaintiff  was  entitled. 

There  was  a  second  question  as  to  the 
effect  of  a  deed  of  release  or  compromise 
executed  by  the  plaintiff,  which  does  not 
require  a  report 

Lord  Jubticb  Knight  Bruce. — The 
bill  in  this  case  is  filed  by  the  personal 
representative  of  a  lady  who  was  the  sole 
next-of-kin  of  the  testator  in  the  cause  at 
the  time  of  his  death,  and  claims  his  per- 
sonal estate  on  the  alleged  ground  that  the 
ultimate  gift  of  such  personal  estate  was  in 
favour  of  the  testator^s  heirsnat-law,  by 
which  description  were  meant,  according  to 
the  decision  of  the  House  of  Lords,  d^- 
aigncUcB  peraoncB,  and  that  there  was  no 
heir.  Now  the  allegation  that  the  testator 
left  no  heir-at-law  is  denied.  It  is  stated 
distinctly  on  the  part  of  the  defence  that 
the  testator  did  leave  an  heir-at-law,  and 
evidence  is  gone  into  in  support  of  that  con- 
tention. The  evidence  appears  in  my  judg- 
ment to  prove,  not  who  was  the  heir-at- 
law,  for  that  was  unnecessary,  but  to  prove 
that  the  state  of  the  femiily  was  such  that 
there  must  have  been  an  heir-at-law  living 
at  the  death.  That,  in  my  opinion,  is  es- 
tablished, and,  if  established,  the  plaintiff's 
title  fjEdls.  Now  the  plaintiff,  having  notice 
that  the  supposed  title  under  which  the 
property  is  claimed  was  denied,  has  not 
thought  fit  to  go  into  any  evidence  on  the 
subject  He  has  left  a  matter  provable, 
according  to  the  course  of  the  Court  and  of 
law,  by  evidence,  to  be  determined  by  evi- 
dence on  the  part  of  the  defendant  sJone ; 
he  has  not  gone  into  any  kind  of  proof  in 
support  of  the  allegation  that  there  was  no 
heir.  It  is  said  that  that  is  not  necessary; 
that  it  is  a  case  in  which  the  inquiry  was 
according  to  right,  and  according  to  the 
course  of  the  Court,  and  that  therefore  it 
was  not  necessary  to  go  into  that  question 
at  all.  I  respectfully  differ  from  that  con- 
tention, and  say  that  according  to  my  con- 
struction it  is  not  a  case  upon  which  the 
defendant  was  precluded  from  going  effec- 
tually into  evidence,  or  upon  which  there 
was  a  right  on  the  part  of  the  plaintiff  to 
an  inquiry,  whatever  might  be  the  state  of 
theevidence.  I  repeat  that^  in  my  judgment^ 


it  was  a  point  upon  which  on  the  pleadings 
the  defendants  had  a  right  to  go  into  evi- 
dence. Thealleged  title  upon  which  the  plain- 
tiff proceeded  is  altogether  precluded,  and, 
if  I  may  use  the  expression,  vanquished  by 
the  evidence  on  the  part  of  the  defendants. 
The  inquiry,  I  think,  would  be  something 
more  than  the  plaintiff  is  entitled  to,  and 
would  give  the  defendant  less  than  justice. 
Without  therefore,  I  repeat,  going  into 
any  other  points  of  the  defence,  upon 
the  mere  fact  of  the  failure  of  that  allega- 
tion as  to  the  heirship,  and  the  affirmative 
proof  given  of  there  having  been  heirship, 
the  present  bill  must  stand  dismissed, 
and  the  appeal  most  be  also  dismissed 
with  costs. 

Lord  Jubtick  Turner. — ^I  entirely  agree 
with  my  learned  Brother  in  the  observations 
he  has  made  on  this  case.  So  fur  as 
respects  the  question  of  the  right  of  this 
plaintiff  to  file  the  bill,  I  do  not  in  any  way 
dispute  or  deny  it;  but  to  say  that  this 
Court  is  bound,  when  it  has  evidence  before 
it,  satisfying  it  upon  the  point  of  there 
having  been  in  fact  an  heir  of  the  testator 
living  at  the  time  of  his  death,  to  direct  an 
inquiry  whether  there  was  or  was  not  such 
an  *  heir,  seems  to  me  to  be  utterly  and 
entirely  wrong.  I  think  it  is  entirely  in  the 
discretion  of  the  Court  to  form  its  judg- 
ment upon  the  evidence  before  it,  on  the 
question  whether  there  was  or  was  not  an 
heir  of  the  testator  at  the  time  of  his 
death;  and  having  formed  its  judgment 
on  this  question  to  dispose  of  the  case 
on  that  footing.  I  am  perfectly  satisfied 
that  the  Courts  on  the  evidence  before  it, 
could  have  arrived  at  no  other  proper 
conclusion  than  that  there  was  in  &ct  an 
heir  of  this  testator  living  at  the  time 
of  his  death. 


SoIidton—MeHnu  Bevan  k  Whitting,  for  plun- 
tiff ;  Menn.  Lalu^  KendaU  k  Lake,  for  defin- 
dant 
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Wood,  V.C. 


Jan.  24. 


;"■} 


MASTIN  V.  HABTIN. 


Parent  and  Child — Contingent  Legacy — 
Maktenance, 

A  testator  gave  to  his  infant  son  a  legacy 
of  6,000/.  and  a  share  of  residue.  Both  gifts 
were  contingent  on  the  child  attaining  twenty- 
<ni£,  and  a  provision  cewdng  at  fiftsen  toas 
TMbde/or  his  maintenance : 

Held,  firstf  follomng  Chambers  v.  Gold- 
win  (l)y  ^at  a  limited  allowance  for  main- 
tenance  does  not  exclude  an  implied  gift  of 
tsterest  en  a  contingent  legacy  dwring  the 
period  /or  which  maintenance  is  not  pro- 
tided. 

Held,  secondly^  that  as  the  benefit  of  the 
infant  must  determine  out  of  which  fund  he 
thofuld  be  maintained,  interest  was  payable 
OA  the  SfiOOL  from  the  time  the  infant  at- 
tained fifleen, 

Kime  v.  Wdfitt  (2)  not  followed. 

This  was  a  special  case. 

Thomas  Martin,  by  his  will,  dated  the  1 6th 
of  March,  1849,  gave  to  his  son  Leslie,  the 
plaintiff,  a  legacy  of  6,000/.  contingent  on 
his  attaining  die  age  of  twenty-one,  and  also 
certain  real  estates  contingent  on  the  same 
event,  the  rents  of  which  in  the  mean  time 
were  to  form  part  of  the  residue.  The  tes- 
tator made  proTision  for  his  house  being 
appropriated  to  the  use  of  his  widow  and 
children,  until  his  youngest  child,  who  in 
het  was  the  plaintiff,  should  attain  the  age 
oS  fifteen  years,  and  he  directed  that  out  of 
the  income  of  his  residuary  estate  until  the 
plaintiff  attained,  or  if  living  would  have 
attained  the  age  of  fifteen  years,  such  a  sum 
as  his  trustees  thought  proper  should  be 
appropriated  to  the  maintenance  of  his  wife 
and  diildren  under  twenty-one.  The  ulti- 
nuite  residue  was  given  to  such  of  the  tes* 
tator's  three  sons,  Horace,  Edwin  and  the 
plaintiff  Leslie,  as  should  attain  twenty-one ; 
and  there  was  an  express  direction  that  the 
income  should  be  accumulated, 

Horace,  Edwin  and  the  plaintiff  survived 
the  testator,  and  the  two  first  had  attained 
the  age  of  twenty-one.  The  plaintiff  attained 
the  age  of  fifteen  on  the  23rd  of  November, 
1862. 

(1)  llVeiut. 

(2)  8  Sim.  583. 


The  will  made  no  provision  for  the  main- 
tenance of  the  plaintiff  from  fifteen  to 
twenty-one;  and  the  question  submitted 
to  the  Court  was,  whether  interest  by  way 
of  maintenance  was  payable  on  the  plain- 
tiff's legacy  of  6,000/.,  and  if  so,  from 
what  time  ? 

The  defendants  were  the  trustees  of  the 
will  and  the  testator's  two  sons  Horace 
and  Edwin.  The  latter  contended,  that 
the  plaintiff  should  be  maintained  out  of 
the  income  of  his  expectant  share  of  the 
residue.  It  will  be  seen,  that  on  this 
footing  the  whole  amount  of  the  plaintiff's 
maintenance  would  come  out  of  the 
plaintiff's  expectant  share  of  residue,  while 
if  interest  were  allowed  on  the  6,000/., 
one-third  only  would  come  out  of  that 
share,  and  one-third  out  of  each  of  the 
two  other  shares. 

Mr.  O.  M.  Oiffard  and  Mr.  Walter  Ren* 
shawy  for  the  plaintiff. — Where  a  legacy  is 
given  by  a  parent  payable  at  a  future  day, 
absolutely  or  contingently,  interest  by  way 
of  maintenance  is  payable  in  the  mean 
time.  If  the  testator  has  made  an  express 
provision  for  maintenance  which  ceases 
before  the  legacy  is  payable,  interest  is 
payable  from  the  time  when  the  provision 
ceases — Chambers  y.  Goldunn(l).  It  is  true 
that  in  Kime  v.  Weim  (2)  the  Vice  Chan- 
cellor of  England  held,  that  in  such  a  case 
maintenance  could  not  be  allowed  during 
the  period  uncovered  by  the  provision ;  but 
in  that  case  Chambers  v.  Ooldwin  (1)  was 
not  cited,  which  is  an  express  authority  to 
the  contrary.  It  is  clearly  more  for  the 
plaintiff's  benefit  that  interest  should  be 
allowed  on  the  6,000/.  than  that  he  should 
be  maintained  out  of  the  income  of  his  share 
of  the  residue;  and  this  circumstance  is 
conclusive. 

Mr.  T.  C  Renshaw,  for  the  defendants. — 
The  plaintiff  ought  to  be  maintained  out  of 
the  income  of  his  expectant  share  of  the 
residue,  for  if  he  Uves  to  attain  twenty-one 
he  will  be  entitled  to  such  share  and  its 
accumulated  income.  He  will  thus  have 
been  maintained  out  of  his  ovm  fund,  while 
on  the  principle  contended  for  two-thirds  of 
his  maintenance  will  have  come  out  of  his 
brother's  shares.  The  direction  to  accumu- 
late may  be  disregarded — 

M'DermoU  v.  Kealy,  3  Russ.  264,  n. 
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Wood,  V.C.— I  think  that  Chambers  v. 
Ooldwin  is  conclusive  on  the  question. 
The  testator  has  given  the  plaintiff  two 
legacies,  both  contingent.  But  for  the 
principle  which  was  carried  to  its  fullest 
extent  in  Chambers  v.  GoJdwin  he  could 
not  have  maintenance  at  alL  Then,  tMs 
principle, — that  a  legacy  given  to  a  child 
by  a  parent  or  person  in  loco  parentis  carries 
interest,  though  contingent, — would  give 
him  interest  on  either  one  or  the  other  of  the 
legacies.  In  such  a  case  all  that  the  Court 
inquires  is,  which  of  the  two  is  it  most  proper 
that  he  should  be  maintained  out  of,  and 
the  answer  to  such  a  question  always  is, 
the  fund  out  of  which  it  is  most  for  the 
infant's  benefit  to  take  the  maintenance. 
I  cannot  consider  one  fund  as  his  own,  and 
the  other  as  not  so  strictly  his  own ;  for,  in 
truth,  except  for  the  principle  just  referred 
to,  neither  one  nor  the  other  fund  is  his 
own  until  the  period  of  vesting  arrives. 
The  law  says,  that  although  the  legacy  itself 
is  contingent,  there  is  a  gift  of  the  income 
in  the  mean  time.  Chambers  v.  Goldwin  is 
one  of  the  strongest  cases  of  the  class,  for 
there,  as  here,  maintenance  was  given  up  to 
a  given  time, — a  circumstance  which  seems 
to  have  operated  on  the  mind  of  Vice 
Chancellor  Shadwell,  in  Kim^  v.  WelfiU, 
and  to  have  induced  him  to  say,  that  as 
there  was  a  limited  gift  of  interest  in 
express  terms,  the  testator  must  be  taken 
to  have  intended  a  limited  gift  only,  and 
that,  therefore,  the  Court  could  not  give 
interest  after  the  expiration  of  the  period 
which  the  testator  had  defined.  But  the 
Vice  Chancellor  had  not  then  before  him 
the  case  of  Chambers  v.  GoldwiTL  There, 
not  only  was  maintenance  directed  for 
a  limited  time,  but  as  to  the  plaintiff, 
who  was  one  of  the  testator's  daughters, 
the  allowance  was  made  "  until  her  age  of 
twenty-one  years  or  day  of  marriage,  which 
shouldfirsthappen."  She  married  at  eighteen, 
and  the  gift  of  the  principal  sum  was  con- 
tingent on  her  attaining  twenty-one.  The 
testator  might  well  be  supposed  to  have 
thought — I  have  no  desire  to  encourage  my 
daughter  to  marry  before  twenty-one;  if 
she  does  so,  she  must  marry  some  one  who 
can  maintain  her  till  the  legacy  falls  in. 
But  Lord  Eldon  considered  the  principle  so 
strong  as  to  govern  even  that  case,  though 
he  said  it  was  the  most  doubtful  application 


of  the  rule  that  had  occurred.  Still  he  did 
decide  in  the  daughter's  £&vour.  The  pre- 
sent case,  therefore,  is  simply  this.  Two 
funds  are  given,  both  contingent,  and  there 
is  no  express  provision  for  maintenance 
beyond  fifteen.  The  Court  must  give  in- 
terest on  one  fund  or  the  other,  until  the 
plaintiff  attains  twenty-one.  In  cboosing 
between  the  two  I  must  be  guided  by  what 
is  most  beneficial  for  the  in^t,  and  there- 
fore, in  answer  to  the  question  submitted 
to  me,  I  declare  that  interest  at  4/.  per 
cent,  is  payable  on  the  plaintiff's  legacy  of 
6,000/.  ^om  the  time  he  attained  the  age  of 
fifteen  till  he  shall  attain  the  age  of  twenty- 
one.  The  costs  of  all  parties  as  between 
solicitor  and  client  will  come  out  of  the 
residue. 

Solidton— MeMn.  Smith,  Stenniog  &  Croft. 


Wood,  V.C. 
Jan.  27. 


In  re  laing's  teust. 


Leases  and  Sales  of  Settled  Estates  Act — 
^' Settled*'— Trust  for  Sale— Interim  En- 
joyment of  Rents  until  Sale, 

A  testator  devised  real  estate  to  trusteesupon 
trust  to  sell  at  their  discretion.  The  produce 
of  the  sale  was  given  to  the  testator's  widow 
during  her  life  or  widowhood^  with  remainr 
der  in  favour  of  the  testator's  children. 
There  was  no  direction  as  to  the  application 
of  the  rents  until  sale : — Held,  that  ax  upon 
the  implied  intention  the  rents  until  sale 
followed  the  destination  of  the  income  after 
salcy  the  estate  was  ^^  settled"  within  the 
meaning  of  the  Leases  and  Sales  of  Settled 
Estates  Act, 

John  Laing,  by  his  wiU,  dated  the  24ih 
of  August,  1852,  gave  all  his  real  estate 
an4  the  residue  of  his  personalty  to  trustees, 
their  heirs,  <fea,  in  trust  at  their  discr^on 
to  sell  his  said  real  estate  and  convert  into 
money  his  said  personal  estate,  and  to  invest 
the  monies  arising  from  such  sale  and  con- 
version and  stand  possessed  thereof  in  trust 
to  pay  the  income  to  his  widow  Anne  Laing 
during  her  life  or  widowhood,  and  from 
and  aj^r  her  decease  or  second  marriage, 
upon  certain  trusts  for  the  benefit  of  his 
children. 
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The  testator  died  on  the  28th  of  May, 
1863,  and  Anne  Laing^s  interest  determined, 
by  her* second  marriage,  on  the  4th  of 
November,  1866. 

After  the  date  of  his  will  the  testator 
purchased  two  freehold  houses  in  Brighton, 
which  he  threw  into  one,  and  at  consider- 
able expense  converted  into  a  large  and 
commodious  shop,  in  which  he  carried  on 
an  extensive  business  as  a  linendraper. 

The  petition,  which  was  presented  by 
the  testator's  in£ant  children  and  the  trus- 
tees of  his  will,  alleged  that  no  purchaser 
had  been  found  of  the  shop  and  premises, 
goodwill,  stock-in-trade  and  effects  together, 
and  that  no  purchaser  could  be  found  will- 
ing to  purchase  the  goodwill,  stock-in-trade 
and  effects  at  their  fall  value  unless  at  the 
same  time  a  lease  of  the  shop  and  premises 
was  granted  to  him. 

An  agreement  had  been  entered  into 
between  the  trustees  and  a  Mr.  Emery,  by 
which  the  latter  agreed  to  purchase  the 
goodwill,  stock-in-trade,  &c  on  advanta- 
geous terms,  and  to  take  a  lease  of  the  shop 
and  premises  for  twenty-one  years,  deter- 
minable by  the  lessee  at  the  end  of  seven 
or  fourteen  years,  and  the  trustees  agreed 
to  apply  to  the  Court  for  power  to  grant 
imch  a  lease,  and  in  case  the  Court  should 
not  accede  to  the  application,  to  sell  the 
shop  and  premises  under  a  condition  of 
sale  making  it  compulsory  on  the  purchaser 
to  grant  such  a  lease  to  Mr.  Emery. 

The  petition  alleged,  that  a  sale  on  these 
terms,  or  indeed,  an  immediate  sale  of  any 
kind,  would  be  productive  of  great  loss  to 
the  estate,  and  it  therefore  prayed  that  the 
tnistees  might  be  empowered  to  grant  the 
lease  under  the  provisions  of  the  Leases 
and  Sales  of  Settled  Estates  Act  (19  &  20 
TicL  c.  120). 

The  term  "settlement,"  as  defined  by 
the  1st  section  of  the  above  act,  includes 
any  instrument  "under  or  by  virtue  of 
which  any  hereditaments  of  any  tenure, 
or  any  estates  or  interests  in  any  such 
hereditaments  stand  limited  to  or  in  trust 
for  any  persons  by  way  of  succession,"  and 
the  term  "settled  estates"  is  defined  to 
mean  estates  subject  to  a  settlement  as 
above  defined. 

Mr.  T.  (7.  RefuhaWy  for  the  petitioners. 
— The  disposition  in  the  present  case  is 
identical  with  that  in  Re  Greenes  Settled 
Nsw  SiBin,  Sfk— CHAHa 


EetcUes  (1),  except  that  there  the  testator 
expressly  directed  that  until  sale  the  rents 
were  to  be  applied  as  the  income  of  the 
investments  after  sale,  while  here  a  similar 
direction  must  be  implied.  It  is  therefore 
submitted  that  the  present  property  is 
"  settled"  within  the  meaning  of  the  act. 
The  petition  was  unopposed. 

Wood,  V.G— I  think  it  clear  that  the 
rents  of  the  property  until  a  sale  takes 
place  are  governed  by  the  destination  of 
the  income  realized  by  an  investment  of 
the  sale  monies.  That  being  so,  and  the 
time  of  sale  being  in  the  trustees'  discretion, 
I  am  of  opinion  that  this  is  a  settled  estate 
within  the  meaning  of  the  act 

Solicitor— Mr.  WiUiun  Claike. 


[iLT.  V 


TEOMANS  V.  WILLIAMS. 


M.R 

LOBD  BOIULLT. 

Dec. 

Equitable  Release  of  Interest  on  Mortgage 
— Representations, 

Where  a  father-tn-lawj  to  whom  hts  son- 
in-law  owed  money  upon  a  mortgage  of  the 
house  in  which  the  son-in-law  lived,  wrote  to 
the  latter^  dissuading  him  from  selling  the 
house  to  pay  off  the  dehty  and  saying,  "  Have 
you  paid  me  a  penny  since  you  had  the 
money  ?  ,  .  .  You  can  live  there,  just  as  you 
do,  without  paying  us  any  rent;  it  is  not 
wished  that  you  should  give  U  up*\' — Held, 
on  bill  for  redemption,  filed  by  the  son-in- 
law  after  his  father-in-lau/s  death,  that  he 
was  only  liable  for  the  interest  which  accrued 
after  the  fcUher-in-lau/s  death. 

Cross  v,  Sprigg  (2)  observed  upon. 

The  plaintiff,  J.  C.  Yeomans,  being  seised 
in  fee  of  a  house  in  which  he  lived,  made 
a  mortgage  of  the  same,  in  the  year  1855, 
to  his  father-in-law,  J.  Richards,  to  secure 
1,000/.  and  interest.  Yeomans,  by  the 
deed,  covenanted  to  pay  the  principal  and 
interest ;  but  he  never  paid  any  interest  on 
the  mortgage,  and  he  continued  to  reside 
in  the  house. 

(1)  10  Jar.  N.8. 1098. 

(2)  6  Hare,  552;  8.0.  2  Mao.  k  G.  113;  19  Law 
J.  Rep.  (ir.s.)  Chano.  528. 
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In  1862  Yeomans  expressed  some  inten- 
tion of  selling  the  house,  and  paying  off  the 
mortgage,  whereupon  Richards  sent  a  letter 
to  Mrs.  Yeomans,  dated  the  2nd  of  May  in 
that  year,  which  was  in  part  as  follows : 
^'You  wrote  to  teU  me  you  should  sell 

your  house  to  pay  your "  (a  blank). 

"  Did  I  ever  ask  you  to  do  it  t  or  have  you 
paid  me  a  penny  since  you  had  the  money 
from  me,  or  ever  took  the  least  notice  about 
it  f  You  can  remain  where  you  are.  You 
cannot  seU  the  house,  and  I  hold  the  deeds. 
You  can  Uve  there  just  as  you  do,  without 
paying  us  any  rent — it  is  not  wished  that 
you  should  give  it  up." 

Richards  died  in  September,  1862, 
having,  by  his  wiU,  devised  estates  vested 
in  him  as  mortgagee,  to  the  defendants, 
and  appointed  them  his  executors. 

The  bill  prayed  for  redemption  on  pay- 
ment of  the  principal,  with  interest  from 
the  death  of  Richards. 

Mr,  BaggaUay  and  Mr,  FMer^  for  the 
plaintiffs,  insisted  that  the  interest  during 
the  life  of  Richards  had  been  released  in 
equity  by  the  letter  of  the  2nd  of  May, 
1862. 

Mr,  Haynes,  for  the  defendants,  aigued 
that  there  could  be  no  release  in  equity 
where  there  was  no  release  at  law,  and 
relied  upon — 

CroM  V.  Sprxggy  6  Hare,  552 ;  s.  c  18 
Law  J.  Rep.  (n.s.)  Chanc  204. 

The  Master  of  thi  Rolls  said :  I 
think,  Mr.  Baggallay,  you  are  entitled  to 
redeem  on  payment  of  interest  from  the 
last  day  before  Mr.  Ricliards*s  death  on 
which  interest  was  payable. 

It  was  said  that  Vice  Chancellor  Wigram 
laid  it  down  that  there  could  not  be  a 
release  in  equity  which  would  not  be  good 
in  law ;  but  I  cannot  see  that  if  a  man  lets 
his  house  to  his  son-in-law,  and  says,  ^^  You 
need  not  be  afraid  to  take  the  house  ;  I 
shall  never  trouble  you  for  the  rent,"  that 
there  is  anything  in  that  which  is  contrary 
to  equity,  or  which  equity  will  not  enforce. 
It  rather  seems  to  me,  that  the  case  comes 
under  the  common  head  of  representations 
made  by  one  to  another,  on  the  faith  of  which 
the  latter  acts,  in  which  case  the  Court  in- 
variably enforces  performance  of  such  repre- 
sentations. K  a  man  wished  his  son-in-law  to 


take  a  certain  house,  and  the  latter  objected, 
on  the  ground  that  he  was  not  rich  enough, 
and  the  father-in-law  were  then  to  say  that 
the  son-in-law  should  have  it  rent  free,  or 
that  he  would  pay  his  rent  for  him,  if  the 
son-in-law  took  the  house  on  the  strength 
of  that,  the  Court  would  hold  the  &tfaer- 
in-law  to  his  representations;  besides,  the 
Vice  Chancelior  himself  suggests  that  there 
may  be  a  difference  between  a  release  of 
principal  and  a  release  of  interest  I  think 
that  distinction  is  substantial,  because  if 
there  was  a  dispute  as  to  a  release  of  the 
principal,  the  question  would  be,  had  the 
creditor  delivered  up  the  security  or  not 
In  this  case  only  the  interest  was  released, 
and  the  decree  must  be  accordingly. 
iVore.~86e  Taylor  r.  ManiieES,  tmU,  p.  12& 

Soliciton— MetRt.  Wilkiiu  &  Bljth,  Agents  for 
MeMTB.  Hayes  k  Wright,  Hales  Ow«a^  for 
plaintiffik 


Lords  Justices.  ) 

J         16    17       f    WILLIAMS  V,  GLKNTON. 

Vendor  and  Purchaser  —  Cantraei  — 
Delay — Interett — Infant  Devisee  of  Vendor 
—Costs. 

A  contract  for  the  purchase  of  land 
contained  the  usual  clause  that,  if  from  any 
cause  whatever  the  purchase  should  not  be 
completed  by  the  day  therein  named,  interest 
should  be  paid  There  was  a  delay  of 
upwards  of  ten  yeare  in  consequence  of  the 
vendor  having  a  difficulty  in  estabUMsg  his 
title;  the  interval  was  occupied  by  consider^ 
able  litigationy  undertaken  with  the  know- 
ledge and  consent  of  the  purchaser  for  the 
purpose  of  establishing  the  title.  The  pur- 
chaser had  all  along  used  the  purchase-money 
in  his  trade: — Held,  that  no  relief  from  the 
strict  application  of  the  clause  as  to  interest 
could  be  given, 

A  suit  being  necessary  in  consequence  of 
the  vendor  having  died,  and  the  property 
becoming  vested  in  his  infant  children^  a 
sum  of  501.  was  on  this  account  allowed  to 
the  purchaser  for  costs  ;  but  he  was  ordered 
to  pay  all  the  rest  of  the  costs  of  suit. 

This  was  an  appeal  from  part  of  a  de- 
cree made  by  the  Master  of  the  BolU  in 
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a  suit  for  specific  performance  of  a  con- 
tract, dated  the    27th   of  March,   1854, 
entered  into  by  one  of  two  co-heirs  in 
gavelkind,  for   the  sale  to  the  defendant 
Glenton  of  an  undivided  moiety  of  certain 
lands  in  Kent  for  the  sum  of  9,000/.    The 
contract  contained  a  clause  that  "  if  from 
any  cause  whatever^'  the  purchase  should 
not  be  completed  on  the  24th  of  June 
then  next,  the  purchaser  should  pay  interest 
on  the  purchase-money  at  42.  per  cent  from 
that  day.    The  property  was  at  the  time 
let  on  an  agricultural  lease,  at  a  rent  of 
250L  for  the  whole,  for  a  term  expiring  in 
1865.  The  deeds  were  in  the  possession  of 
the  other  co-heir,  who  refused  to  allow  them 
to  be  seen  by  the  purchaser,  and  claimed 
the  whole  of  the  property  as  not  being 
gavelkind  land.    On  the  20th  of  June  the 
parchaser^s  solicitors  wrote  to  the  vendor's 
solicitor  a  letter,  referring  to  the  dispute 
abont  the  title,  and  the  non-inspection  of 
the  deeds,    and  concluding    as    follows : 
"  We  take  advantage  of  the  opportunity 
now  afforded  us  of  informing  you  that  as 
the  dehiy  which  is  likely  to  take  place  will 
not  rest  with  our  client,  who  is  prepared 
with  his  purchase-money,  he  will  decline  to 
pay  bterest  in  consequence  thereof"  Much 
litigation  took  place  in  reference  to  the 
dispute  between  the  vendor  and  his  co- 
hdr ;  and,  amongst  other  things,  a  partition 
suit  was  instituted,  to  which  the  purchaser 
was  made  a  party,  it  being  agreed  that  he 
should  take  the  land  to  be  allotted  in  the 
suit,  in    substitution    for   the   undivided 
moiety  contracted  for.    The  partition  was 
decreed  on  the  5th  of  July,    1862,  and 
the  certificate  was  made  on  the  11th  of 
July,     1863.     The   vendor   had    in    the 
mean  time,  in    1858,  died,   having  made 
a  will  in  1856,  the  effect  of  which  was  that 
the  l^al  estate  became  vested  in  his  in&nt 
children.    The  final  abstract  of  title  wasfur- 
nished  to  the  purchaser  on  the  2nd  of  May, 
1864.    Other  details  of  what  took  place 
Are  mentioned  in  Lord  Justice  Turner's 
judgment    The  present  bill  was  filed,  in 
June,   1864,   for  specific  performance  of 
the  contract,  and  for  payment  of  interest 
which  the  purchaser  had  resisted.     The 
principal  question   was   as    to   the    pay- 
ment of  interest  on   the  purchase-money. 
The  other  question  was  as  to  the  costs  of 
the  suit  His  Lordship  the  Master  of  the 


BoUs  decided,  on  the  1st  of  July,  1865, 
on  both  questions,  against  the  defendant 
Glenton,  the  purchaser.  From  this  part  of 
the  decree  he  now  appealed,  submitting, 
however,  to  specifically  perform  the  con- 
tract. 

Mr.  Southgate  and  Mr,  W.  Barber^  for 
the  appellant,  contended  that  this  long 
delay  having  occurred  through  the  wilfid 
default  of  the  vendor  in  not  taking  more 
active  steps  to  make  a  good  title,  he  ought 
not  to  take  advantage  of  his  own  wrong, 
and  receive  a  large  amount  for  interest, 
when  the  rents  were  so  small  They  re- 
marked that  if  the  purchaser  had  completed 
his  purchase  at  the  proper  time  he  would 
have  been  able  to  make  arrangements  with 
the  tenant  so  as  to  have  obtained  actual 
possession  of  the  properly — 

Shervnn  v.    Shakespeare    5    De   Gkz, 
M.  k  G.  517 ;  s.  c.  23  Law  J.  Bep. 
(n.s.)  Chanc.  898;  following 
De  Vieme  v.  De  Visme,  1  Mac.  <fc  Gor. 
336;  S.C   19  Law  J.  Hep.   (n.s.) 
Chanc  52. 
Darty  Vend,  ds  Fur.  417,  3rd  edit 
As  to  the  question  of  costs,  the  vendor's 
estate  ought  to  pay  them,  he  having  devised 
the  property  to  infimts — 

Woriham  v.  Lcrd  Dacre,  2  Kay  &  J. 

437. 
Purser  v.  Darby,  4  Ibid.  41. 
Sanderson  v.  Chadtvickj  2  New  Rep. 
414. 
Mr.  Hobhawe  and  Mr.  Dauney,  for  the 
plaintiffs,  who  were    the    widow  of  the 
vendor  and  her  co-executor,  contended  that 
the  delay  had  arisen  from  the  state  of  the 
title,  and  the  interval  had  been  occupied 
by  bona,  fide  and  successful  endeavours  to 
establish  that  title ;  that  there  was,  there- 
fore, no  case  for  relaxing  the  conditions  of 
the  contract,  as  in — 

Sherunn  v.  ShaJcespear,  ubi  supra. 
They  cited — 
Vtcker*  v.  Handy  26  Beav.  630. 
Lord  Palmerston  v.  Turner,  33  Beav. 
524;   S.C.    33  Law  J.   Rep.    (n.s.) 
Chanc.  457. 
Bannerman  v.  Clarke^  3  Drew.  632 ; 
s.  c.  26  Law  J.  Rep.  (n.b.)  Chanc.  77. 
The  purchase  was,  moreover,  regard  being 
had  to  the  lease,  of  a  reversionary  character, 
and  interest  was  therefore  only  equivalent 
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to  the  approach  of  the  period  of  poeses- 
aion — 

Bailey  v.  CoUeUy  18  Beav.  179 ;  s.  c 

23  Law  J.  Kep.  (n.8.)  Chanc  230. 
HutchvMon  V.  Cathcarty  1  Ir.  Eq.  Eep. 

452. 
^,  Vend.  &  Fur.  793,  14th  edit. 
Afl  to  costs,  if  the  appeal  should  be  dis- 
missed   in  reference  to  the   question  of 
interest,  the  rule  that  no  appeal  ought  to 
be  allowed  for  costs  only  would  apply — 
ChappeU  V.  Gregory y  2  De  Qex,  Ja  &  Sm. 
Ill; 
aud,  besides,  the  suit  was  necessary,  and 
for  the  benefit  of  the  purchaser,  as  weU  as 
of  the  vendor^s  estate.    The  l^al  estate 
would,    had  no    will  been    made,    have 
descended  to  an  infant  heir,  in  which  case 
the  rule  is  that  no  order  is  made  as  to 

costs 

Hanwn  v.  Lakey  2  You.  k  C.  C.C.  328. 
Hinder  v.  Streeten,  10  Hare,  18. 
Bannerman  v.  Clarkey  ubi  supra. 
Mr.  Baggallay  and  Mr.  G,  N.  CoU  ap- 
peared for    the    in&nt    children  of   the 
vendor,  and  asked  that  their  costs  should 
be  provided  for. 

Mr.  SotUhyatey  in  reply,  upon  the  ques- 
tion of  wilful  defeuilt  of  the  vendor,  said 
that  the  purchaser  had  been  desirous  to 
complete. 

[Lord  Justice  Turner.  —  Could  not 
Glenton  himself  have  filed  a  bill  against 
the  co-heirl] 

No.  The  litigation  between  the  brothers 
was  veiy  hostile,,  and  involved  questions 
of  partnership;  besides,  Glenton  knew  no- 
thing of  the  tide — 

Tasker  v.  Smally  3  MyL  &  Cr.  63. 
As  to  costs — 

The    Midland  Railway   Company  v. 

Wegtcomby  11  Sim.  57. 
The  Midland  Railway  Company  v.  Cal- 

decoUy  2  HaiL  Cas.  394. 
TheEojkem  Counties  Railway  Company 

V.  TufneUy  3  Ibid.  133. 
Hodsony.  Carter y  1  New  Hep.  179. 

Lord  Justice  Knight  Bruce. — The 
only  points  to  which  this  appeal  extends 
are  those  of  interest  and  costs,  and  subject 
to  any  objection  to  the  decree  that  may 
arise  upon  both  or  either  of  those  two 
heads,  the  appellant  submits  to  specific 
performance.    Now,  the  first  question   is 


that  of  interest,  and  it  is  material  in  point 
of  amount,  on  account  of  the  comparatively 
small  rent  that  the  property  produces,  and 
the  length  of  time  during  which  the  pro- 
ceedings respecting  the  title  havebeen  going 
on.    The  question  is  more  considerable, 
perhaps,  in  point  of  amount  than  usually 
occurs    with    respect    to    interest     The 
state  of  the  vendor's  title  was  such  that 
several  years  elapsed  before  the  title  could 
be  completed.    Several  years  passed  after 
the  time  which  had   been  fixed   by  the 
contract  for  completion ;  but  the  contract 
contained  a  clause,  not  of  late  years  by  any 
means  uncommon,  that  if  from  any  cause 
whatever  completion  of  the  purchase  should 
be  delayed  beyond  the  time  fixed,  interest 
should  run  upon  the  purchase-money.  It 
has  been  for  several  years  settled,  that  as  a 
general  rule  the  state  of  the  title  and  the 
difiiculties  respecting  the  title  do  not  exempt 
the  purchaser  from   liability  under  that 
clause.   It  may  in  a  sense  be  default  on  the 
part  of  the  seller  not  to  have  his  title  ready, 
and  the  purchaser  may  not  be  in  the  sh^t- 
est  d^ree  censurable  for  maintaining  the 
objection.    The  vendor  may  be  in  a  sense 
altogether  wrong  in  respect  of  not  having 
Ms  title  ready  at  the  time  specified;  but,  I 
repeat,  it  is,  notoriously,  long  settled  that 
the  mere  existence  of  difficulties  as  to  the 
title,  although  they  may  justify  the  pur- 
chaser in  refusing  to  complete,  does  not 
exempt  him  from  liability  under  that  clause 
relating  to  interest    if   he  do  complete. 
Several  cases  of  late  years  have  decided 
that.   I  may  mention  ^e  case  which  was 
before  us  of  Sherwiny.  Shakespeary  because 
it  has  been  adopted  and  approved  of  by 
other  Judges.   That  settles  what  has  been 
otherwise  settled,  that  mere  difficulties  as 
to  the  title,  although  involving  a  certain 
degree  of  default  on  the  part  of  the  vendor, 
are  not  sufficient  to  exempt  the  purdiaser 
from  liability  under  that  dausa    It  has 
been  so  laid  down  by  Lord  St.  Leonards, 
and  by  various  other  authorities.    There 
must  be  something  more  than  that  kind  of 
default  There  must  be  some  serious,  I  had 
almost  said,  misconduct  on  the  part  of  the 
vendor  to  exempt  the  purchaser  from  liabi- 
lity to  interest.    Here  there  is  nothing  of 
the  sort   The   purchaser  might    possibly 
have  exempted  himself  from   interest  by 
taking  the  course  which  he  did  not  take. 
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He  might  have  invested  thepuichase-money. 
He  migiit  have,  possibly  with  success,  re- 
fused specific  peifonnance ;  but  he  did 
neither  He  went  on  objecting  as  to  the 
title,  saying  once  or  twice  that  he  objected 
to  pay  interest;  but  as  I  have  said,  not 
setting  apart  or  appropriating  the  purchase- 
money,  nor  declining  specific  performance, 
of  which,  on  the  contrary,  he  appears  to 
have  been  unifonnly  desirous,  subject  only 
to  the  wish,  the  natural  wish,  to  escape 
interest,  if  he  could.  I  agree  with  the  Master 
of  the  Rolls  that,  according  to  the  authori- 
ties, and  according  to  what  must  now  be 
considered  the  settled  principle  and  course 
of  the  Court,  that  is  not  enough;  and, 
therefore,  although  several  years  elapsed 
after  the  time  fixed  for  the  completion  of 
the  purchase — a  lapse  of  time  occasioned 
merely  by  the  defect  of  the  vendor's  title  or 
of  proof  of  it — ^that  does  not  exempt  the 
purchaser  firom  paying  interest.  I  agree  in 
that  respect  with  the  Master  of  the  Rolls. 
Then  comes  the  question  of  costs.  The 
Master  of  the  Rolls  appears  to  have  been  of  - 
opinion  that  the  suit  related  mainly  or 
alone  to  that  question  of  interest  which  his 
Lordship  decided  against  the  purchaser, 
and  does  not  appear,  as  far  as  I  collect, 
to  have  adverted  expressly  to  the  fact  that 
a  anit  was  necessary  for  the  purpose  of 
obtaining  the  legal  estate  for  the  purchaser, 
which  the  vendor  was  bound  to  procure ; 
and  I  do  not  see  anything  which  should 
exempt  the  vendor  from  liability  to  the 
ooBts  of  the  suit  so  far. 

In  differing  from  his  Lordship  upon  the 
appeal  in  a  question  of  costs,  with  great 
deference  to  him,  I  think  that  we  do  not 
exceed  the  ordinary  course  of  the  Court, 
inasmuch  as  that  mode  of  disposing  of  the 
costs  as  to  the  question  of  obtaining  the 
I^al  estate  involves  a  question  of  principle. 
The  general  costs,  therefore,  ought  to  remain 
as  th^y  are  given,  but  subject  to  a  reduc- 
tion in  respect  of  the  costs  of  the  litigation, 
so  &r  as  it  related  to  attaining  the  legal 
estate  which  it  was  incumbent  on  the  ven- 
dors to  obtain.  What  I  mean  to  say  is,  that 
the  purchaser  should  be  allowed  a  certain 
sum  in  respect  of  the  costs  of  the  litigation, 
so  far  as  that  is  concerned,  and  as  my 
learned  Brother  considers  that  50/.  is  the 
proper  sum  to  be  allowed  for  that  purpose 
(I  ^ould  have  been  disposed  to  say  some- 


thing more),  I  accede  to  his  view  of  the 
case,  and  that  the  more  readily  because 
his  view  is,  there  should  be  no  costs 
of  the  appeal,  in  which  I  entirely  agree. 
That  may  maike  the  sum  of  50/.  a  very 
proper  sum  in  point  of  amount  With 
regard  to  the  costs  of  Mr.  Baggalla/s  clients, 
which  have  not  been  provided  for,  it  appears 
to  me  right  that  they  should  come  out  of 
the  purchase-money,  and  that  will  not  at 
all  affect  the  purchaser. 

LoBD  Justice  Turner. — Upon  care- 
fully looking  through  these  papers,  I 
have  come  to  the  same  conclusion  as  my 
learned  Brother  has  arrived  at  in  this  case. 
The  contract  contained  a  specific  term,  that 
if  from  any  cause  whatever  the  completion  of 
thepurchase  should  not  take  place  on  the  2  4th 
of  June  the  purchaser  was  to  pay  interest  No 
doubt,  therefore,  it  must  rest  upon  the  pur- 
chaser to  shew  a  sufficient  cause  to  take  him 
out  of  that  provision  contained  in  the  con- 
tract. In  all  these  cases  it  is  to  be  regarded 
what  is  really  the  position  of  the  parties. 
The  statement  that  is  made  on  the  part  of 
the  purchaser  is,  that  the  vendor,  at  the 
time  when  this  contract  was  entered  into, 
knew  that  the  title  was  under  dispute  with 
his  brother ;  but  I  am  satisfied  that  there  was 
no  such  knowledge  on  the  part  of  the  vendor 
as  can  sustain  that  statement  on  the  part 
of  the  purchaser.  The  vendor  enters  into 
the  contract  on  the  27th  of  March,  1854, 
supposing  that  the  property  is  undisputed 
gavelkind  property,  and  that  he  is  entitled 
to  a  moiety  of  it  The  contract  is,  that  the 
title  shall  be  completed  and  a  conveyance 
made  on  the  24th  of  June,  1854.  Long 
after  the  date  of  the  contract  of  the  27th  of 
March,  and  not  until  close  upon  the  24th  of 
June,  1854,  a  brother  of  the  vendor  sets  up 
a  claim  that  the  property  is  not  gavelkind, 
but  that  he  is  entitled,  as  heir-at-law,  to 
the  whole  of  it.  The  deeds  seem  to  have  got 
into  the  possession  of  a  gentleman  of  the 
name  of  Rose,  who  originsdly  held  the  deeds 
for  both  the  brothers,  but  for  some  reason  or 
other  he  seems  to  have  acted  with  the  elder 
brother  afterwards,  and  refused  to  produce 
the  deeds  to  the  younger  brother:  the  cons&> 
quenceof  which  was,  that  the  younger  brother 
became  unable  to  produce  the  deeds  to  the 
purchaser  in  order  to  be  compared  with  the 
abstract.  I  am  not  aware  of  any  casein  which 
the  Court  has  gone  the  length  of  saying, 
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that  a  vendor  shall  be  obliged  to  enter  into 
adverse  litigation  in  order  to  complete  the 
contract  which  has  been  entered  into  by 
him  for  sale.  Though  the  matter  really 
comes  to  very  much  fiie  same  thing,  because 
the  vendor  is  bound  to  complete  the  con- 
tract in  this  Court,  and  if  he  does  not  take 
the  steps  which  are  necessary  for  the  pur^ 
pose  of  enabling  him  to  do  so,  he  is  liable 
for  damages  upon  the  contract;  of  course 
very  heavy  damages  would  be  given  against 
him,  if  having  the  means  of  completing 
the  purchase  he  were  to  decline  to  take  the 
proceedings  which  are  necessary  for  that 
purpose.  That  I  take  to  be  the  exact  posi- 
tion of  this  case  as  it  stood  on  the  24th 
of  June,  1854.  The  abstract  it  appears 
was  to  have  been  delivered  within  fourteen 
days  from  the  date  of  the  contract ;  it  was 
not  delivered  until  the  18th  of  April, 
just  a  few  days  beyond  the  time  which  had 
been  fixed  for  its  delivery,  and  then  it  was 
not  perfect  On  the  22nd  of  April  the  pur- 
chaser made  an  application  for  a  further 
abstract,  and  on  the  9th  of  May  he  repeated 
that  application. 

On  the  31st  of  May  the  vendor  delivered 
a  further  abstract,  and  applications  were 
made  by  the  vendor  to  Mr.  Rose,  whom  I 
have  mentioned,  for  an  inspection  of  the 
deeds  on  the  part  of  the  purchaser,  in  order 
to  compare  them  with  the  abstract  Then, 
on  the  19th  of  June,  the  vendor  applied 
for  completion.  Of  course  this  was  absurd 
on  his  part  to  apply  for  completion  on  the 
19th  of  June,  when  the  purchaser  had  not 
had  the  opportunity  of  comparing  the  deeds 
with  the  abstract  The  answer,  on  the  20th 
of  June,  declining  to  complete,  contained 
this  very  remarkable  passage  :  "  We  take 
advantage  of  the  opportunity  now  afforded 
to  us  for  informing  you  that  as  the  delay 
which  is  likely  to  take  place  in  completing 
this  purchase  will  not  rest  with  our  client, 
who  is  prepared  with  his  purchase-money, 
he  will  decline  to  pay  interest  in  conse- 
quence thereof!'' 

Now,  anything  more  absurd  on  the  part 
of  a  purchaser,  who  has  entered  into  a  con- 
tract to  pay  interest,  if  from  any  cause 
whatever  the  contract  should  not  be  com- 
pleted on  the  24  th  of  June,  than  to  say 
that,  because  there  has  been  no  production 
of  the  deeds  to  be  compared  with  the 
abstract  four  days  before  the  time  fixed 


for  the  completion  of  the  contract,  he  will 
pay  no  interest  upon  his  purchase-money, 
I  cannot  conceive.  Nothing  more  absord  on 
the  part  of  the  purchaser  than  to  insist,  upon 
that  ground,  that  he  should  beabsolved  from 
the  express  contract  ever  came  before  us  in 
these  cases  for  specific  performance.  I  agree 
with  Mr.  Southgate,  upon  examining  these 
papers,  that  I  cannot  find  from  that  time 
until  the  year  1864  that  anything  more  is 
said  about  the  interest   But,  then,  if  no- 
thing more  was  said  about  the  interest  in 
the  way  of  claim  for  interest  on  the  part 
of  the  vendor,  equally  nothing  more  was 
said  in  ihe  way  of  repudiation  of  the  claim 
for  interest  on  the  part  of  the  purchaser. 
From  that  time  to  1864  the  matter  went 
on  without  the  purchaser  giving  any  inti- 
mation whatever  to  the  vendor  that  he  in 
any  way  disputed  his  liability  to  the  pay- 
ment of  interest,  and  without  cmy  step 
whatever  being  taken  on  the  part  of  the 
purchaser  to    appropriate    the    purchase- 
money;    he    all   that   time   remained  in 
possession  of  the  9,000^  purchase-money, 
and  used  it  in  his  trade   and   business. 
The  case  which  was  attempted  to  be  made 
on  the  part  of  the  purchaser  was  this:  that 
there  has  been  so  much  delay  on  the  part 
of  the  vendor  as  to  amount  to  wilful  default 
or  neglect,  which,  according  to  the  cases, 
would  absolve  him  from  l£e  consequence 
of  the  contract  into  which  he  has  entered. 
Now,  how  does  the  matter  stand?  Nothing 
was  done  frt>m  the  20th  of  June,  1854, 
till  the  1st  of  January,  1855,  when  the 
purchaser  wrote  to  know  when  the  vendor 
would  complete.   No  answer,  I  find,  was 
given  to  that;  and  the  matter  then  rested 
in  point  of  correspondence  until  February, 
1857.    But  it  did  not  altogether  rest  until 
Februaiy,  1857,  for  I  find  that  on  the  Ist 
of  May,  1856,  this  communication  took 
place  between  the  parties.    It  appears  in 
the  affidavit  of  Mr.  James:  "Lewis  Qlen- 
ton,  by  his  solicitor  Mr.  Lethbridge,  on  or 
about  the  1st  of  May,  1856,  stat^L  to  me, 
as  the  solicitor  of  Samuel  Williams,  that 
Lewis  Glenton  would  not  accept  from  Samuel 
Williams  less  than  the  sum  of  7,0002.  to  be 
off  his  bargain,  and  he  offered  to  purchase 
the  other  moiety  of  the  farm  for  16,000^, 
if  John  Williams  the  younger  could  make 
a  title  to  the  same."  So  that,  beyond  all 
question,  during  that  interval,  up  to  the  1st 
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of  May,  1856,  Mr.  Glenton,  was  adhering  to 
the  contract.  Then,  on  the  5th  of  February, 
1857,  we  have  another  application  for  in- 
spection of  the  deeds.  On  the  26th  of  that 
month,  that  application  was  answered  by 
the  vendor's  solicitors  saying  that  a  bill 
for  a  partition  had  been  filed,  in  order 
to  oonyert  this  undivided  moiety,  which 
the  purchaser  had  bought,  into  a  divided 
share,  namely,  into  a  distinct  and  inde- 
pendent estate.  The  purchaser  must  have 
been  aware  that  there  was  a  suit  pend- 
ing in  order  to  obtain  the  moiety  of  the 
estate.  He  surely  cannot  be  considered 
to  have  done  otherwise  than  acquiesce  in 
the  pendency  of  that  suit  when  he  took 
DO  step  whatever  to  determine  the  con- 
tract It  was  quite  within  his  power  to 
say,  '*If  you  do  not  complete  before  a 
certain  time,  I  shall  put  an  end  to  the  con- 
tract;" but  he  never  attempted  to  put  an 
end  to  the  contract,  but  allowed  the  suit  to 
go  on  by  the  vendor,  in  order  to  obtain  a 
division  of  the  estate  between  the  vendor 
and  his  brother,  the  effect  of  which  would 
be  to  give  him  an  entire  and  independent 
estate  at  the  expense  of  the  vendor.  The 
next  event  which  occurred  was,  on  the  24th 
of  March,  1858,  the  vendoi^s  death;  and 
then,  on  the  31st  of  June,  we  have  another 
application  on  the  part  of  the  purchaser,  to 
know  when  the  title  would  be  completed. 
On  the  2nd  of  January  there  was  another 
application  of  the  same  description.  On 
the  10th  of  August,  1860,  the  purchaser 
asked  for  a  further  abstract ;  adhering  there- 
fore again  to  the  contract  On  the  1st  of 
March,  1862,  a  bill  of  revivor  was  filed  in 
the  partition  suit,  and  on  the  20th  of  May, 
1861,  a  meeting  took  place  between  the 
solicitors  upon  the  subject,  and  ultimately  it 
was  arranged  that  this  purchaser  should  be 
made  a  party  to  the  suit  for  partition  at 
his  own  instance  and  on  the  demand  of  his 
own  solicitors.  Although  this  gentleman 
may  have  done  what  we  had  occasion  to . 
observe  upon  in  a  case  some  time  ago — 
made  a  continual  claim  and  expressed  a 
continual  desire  to  have  the  contract  com- 
pleted, yet  he  never  took  any  steps  whatever 
to  conclude  ^e  matter;  on  the  contrary,  he 
was  acquiescing  in  the  steps,  as  it  seems  to 
me,  for  the  purpose  of  completing  the  title, 
and  I  cannot  think  therefore  he  has  estab- 
lished a  case,  as  against  the  vendor,  which 


can  in  any  way  entitle  him  to  say  that  there 
was  any  want  of  bona  fides,  I  do  not  say 
that  there  was  not  casual  and  temporary 
delay  at  times;  but  that  all  that  delay  was 
cured  by  the  conduct  which  this  gentleman 
has  adopted  of  adhering  to  this  contract, 
and  acting  in  fact  with  the  vendor  in  the 
completion  of  that  contract  by  becoming  a 
party  to  the  partition  suit 

Upon  the  question  of  costs,  I  think  it 
quite  unnecessary  to  give  my  opinion  upon 
the  difference  which  appears  to  exist  between 
the  case  of  a  vendor  allowing  the  estate  to 
descend  and  the  case  of  a  vendor  devising 
the  estate  after  the  contract  to  purchase,  so 
that  it  comes  into  the  possession  of  an 
infant  I  think  it  is  unnecessary  to  do  so, 
because  I  consider  that  the  acquiescence 
in  the  postponement  of  the  purchase  tAkes 
the  case  out  of  the  general  rule  as  to  the 
completion  of  the  purchase.  I  think  the 
completion  of  the  purchase  was  postponed 
as  much  for  the  benefit  of  the  purchaser  as 
it  was  for  the  benefit  of  the  vendor.  But, 
then,  I  cannot  go  the  length  which  the 
Master  of  the  Rolls  has  gone,  and  say  that 
the  purchaser  ought  to  have  been  made  to 
pay  the  whole  costs  of  the  suit,  when  the 
suit  in  part  related  to  getting  in  the  legal 
estate  in  order  to  enable  the  vendor  to  be 
in  a  position  to  complete  the  purchase.  I 
think  these  are  costs  which  ought  not  to 
have  been  thrown  upon  the  purchaser.  I 
think  the  purchaser  has  been  rightly  charged 
with  the  costs  of  the  suit  so  far  as  respects 
the  interest;  but  I  think  he  has  been 
wrongfully  charged  with  the  costs  of  the 
suit  so  £ar  as  the  suit  relates  to  the  infants. 
I  think  rather  than  have  a  division  of  the 
costs,  the  better  course  vrill  be  to  say  that 
50^  is  to  be  deducted  from  the  costs  which 
the  purchaser  has  been  ordered  to  pay,  and 
dismiss  the  appeal  vrithout  costs. 


Solicitors— Mestn.  Kingsford  &  DomiMi,  for  ap- 
pellant; Menn.  Lethbridge  k  Mackrell,  for 
respondent 
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Feb.  16,  16. 


PRINCE  V.  PRINCE. 


Specific  Performance — Joint-Stock  Com- 
panies' Act,  1856  (19  <fc  20  VicU  c.  47), 
*.  W.—Chmpaniei  Act,  1862  (25  ik  26 
Vict.  c.  89),  *.  205,— Enabling  Clause- 
Repeal  by  Subsequent  Act — Contract  not 
under  SeaL 

A  personacting under  the  express  authority 
of  a  company  incorporated  under  the  Joint- 
Stock  Companies'  Ad,  1856,  in  the  year 
1865  entered  into  a  contract,  by  wriiing  not 
under  seal,  to  purchase  land  on  behalf  of  the 
company  ; — Held,  in  a  suit  for  specific  per- 
formance, that  the  ^Ist  section  of  the  above- 
mentioned  act  was  not  repealed  as  to  comr 
panics  incorporated  under  that  act  by  the 
20bth  section  of  the  Companies'  Act,  1862, 
and  the  company  was  bound  by  the  contract. 

This  suit  was  institnted  by  the  younger 
children  of  the  late  Samuel  Prince,  deceased, 
against  his  eldest  son  and  heir-at-law,  an 
infant,  for  the  purpose,  amongst  other 
things,  of  obtaining  a  declaration  that  a 
valid  contract,  for  the  sale  to  the  defendants, 
the  Manchester  Royal  Exchange  proprietors, 
of  certain  property  in  Market  Street,  Man- 
chester, for  22,000/.,  was  entered  into  be- 
tween the  said  Samuel  Prince  and  the  said 
proprietors,  in  the  lifetime  of  the  said  Samuel 
Prince,  and  that  the  same  ought  now  to  be 
specifically  performed.  The  defendants,  the 
Manchester  Royal  Exchange  proprietors, 
were  a  corporation  incorporated  and  regis- 
tered as  a  company  under  the  Joint-Stock 
Companies'  Acts,  1856  and  1857.  The 
rules  of  the  company  were  duly  registered 
under  the  above  acts;  by  one  of  these 
rules  (the  38th)  it  was  provided,  that  "  the 
committee  of  management  might  from  time 
to  time  purchase  additional  property  for 
the  purposes  of  the  institution,  and  might 
make  alterations  in  the  buildings  (the  pre- 
vious sanction  of  an  annual  or  special 
general  meeting  of  proprietors  being  ob- 
tained in  every  case  where  the  purchase- 
money  or  the  estimated  expense  of  the 
alterations  should  exceed  2,000/.),  and  make 
such  arrangements  as  to  the  stopping  up 
or  laying  out  of  streets,  and  otherwise 
relating  to  or  affecting  the  property  of  the 


proprietors  as  might  from  time  to  time 
be  deemed  by  them  expedient"  In  the  year 
1864  the  committee  of  management  came 
to  a  determination  to  build  a  new  Exchange, 
on  a  different  site  from  the  old  one,  and  oq 
the  23rd  of  December,  1864,  Mr.  Forth, 
the  father-in-law  of  S.  Prince,  who  acted  as 
his  agent,  wrote  to  the  committee  a  letter 
on  behalf  of  S.  Prince,  offering  to  sell  to 
the  company  the  property  which  was  the 
subject-matter  of   this  suit  for  22,0002.; 
the  letter  stated  that  if   this  offer  was 
accepted  as  to   price,    "  a  formal  contract 
would  have  to  be  prepared  by  Mr.  Prince's 
solicitors  and  yours."     On  the  29th  of  De- 
cember, 1864,  Mr.  Heelis,  of  the  firm  of 
Slater,  Heelis,  <k  Co.,  the  solicitors  of  the 
company,   laid  this  offer  before  the  com- 
mittee,  who   accepted   it    subject  to  the 
approval  of  a  general  meeting  of  the  pro- 
prietors.   A  special  general  meeting  of  the 
proprietors  was  held  on  the  1 1th  of  January, 
1865,  at  which  it  was  resolved  that  it  was 
desirable  to  erect  a  new  Exchange  on  a 
specified    piece   of   land,   which  included 
Mr.  Prince's  property ;  and  it  was  further 
resolved,   that   ''as  the    committee   have 
procured  offers    from  the  owners  of  the 
properties  not  already  belonging  to  the  Ex- 
change  proprietors,    or  included  in    the 
preceding  resolution,  which  will  be  required 
for  effecting  the  purposes  aforesaid,  they  be 
and  are  hereby  authorized  to  accept  such 
offers  respectively,  with  or  without  altera- 
tions or  modifications  as  they  may  find 
expedient"    And  it  was  further  resolved, 
that  "  the  committee  for  the  time  being  be 
and  they  are  hereby  authorized  to  take  and 
adopt  such   measures  as  they  may  deem 
necessary  in  relation  to  all  or  any  of  the 
matters  aforesaid."    And  at  a  committee 
meeting  held  immediately  after  the  special 
general  meeting,  it  was  resolved,  that  Mr. 
Heelis  be  instructed  to  take  such  steps  as 
he  might  think  desirable  for  carrying  oat 
the  resolutions  adopted  at  the  general  meet- 
ing.  Accordingly,  on  the  9th  of  Febraary, 
1865,   Mr.    Heelis  wrote  to  Mr.   Forth  a 
letter  in  these  terms  : — "  I  am  authorized 
by  the  committee  of  the  Manchester  Royal 
Exchange  to  accept  the  offer  which  you 
made  to  them  on  the  23rd  of  December 
of  Mr.  Prince's  property  in  Market  Street, 
which  I  accordingly  do.    Will  you  instruct 
his  solicitor  to  send  me  the  draft  of  the  for- 
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mal  contract"  Subsequently,  by  the  consent 
of  the  solicitors  on  both  sides,  the  stipulation 
tiiat  there  should  be  a  formal  contract 
entered  into  between  the  parties  was  waived. 
The  material  question  now  argued  was, 
whether  the  contract  entered  into  in  the 
above-mentioned  correspondence  could  be 
held  to  have  bound  the  company,  so  as  to 
be  a  complete  contract  whereby  the  land  in 
question  had  been  conyerted  into  per- 
sonalty. 

Mr,  W,  M.  James  and  Mr,  Bedwell,  for 
the  plaintiffs,  argued  that  the  contract  was 
binding  upon  the  company.  Mr.  Heelis  was 
the  authorized  agent  of  the  committee  of 
management,  who,  by  the  38th  rule  of  the 
company,  cited  above,  were  empowered  to 
purchase  property  for  the  company,  under 
certain  regulations,  which,  in  this  case,  they 
had  complied  with.  By  section  41.  of  the 
Joint-Stock  Companies*  Act,  1856,  under 
which  this  company  was  incorporated,  it  was 
enacted  that,  any  contract  which,  if  made 
between  private  persons,  would  be  by  law 
required  to  be  in  writing,  and  signed  by  the 
parties  to  be  charged  therewith,  might  bo 
made  on  behalf  of  a  company  in  writing, 
signed  by  any  person  acting  under  the 
express  or  implied  authority  of  the  com- 
pany, and  such  contract  might,  in  the  same 
manner,  be  varied  or  discharged.  Although 
this  provision  was  omitted  in  the  Companies' 
Act,  1862,  it  was  still  in  force  as  regards 
companies  incorporated  under  the  previous 
act 

Mr,  LdtiUj  for  the  defendant,  the  heir-at- 
law,  aigued  that  to  bind  the  company,  there 
should  have  been  a  contract  under  seal  The 
provisions  of  the  Joint-Stock  Companies' 
Act,  1856,  had  been  expressly  repealed  by 
the  205th  section  of  the  Companies'  Act, 
1862.  The  176th  section  of  the  same  last- 
mentioned  act  provided  that  that  act  should 
apply  to  companies  formed  under  the  Joint- 
Stock  Companies'  Acts,  and  it  contained  no 
snch  provision  as  that  contained  in  the  41st 
section  of  the  act  of  1856 — 

Wihon  ▼.  the  West  Hartlepool  Railway 

Company y  34   Law   J.    Rep.    (n.s.) 

Chanc.  241. 

Even  if  the  company  could  enter  into  a 

binding  contract  in  Uiis  way,  there  was  no 

power  to  vary  the  terms  of  such  a  contract; 

and  here,  one  of  the  material  terms,  the 

Nsw  SiRiis,  d$.— CHAva 


execution  of  a  formal  contract,  had  never 
been  complied  witL 

Mr,   Birleyy   for   the   Royal  Exchange 
Company. 

Mr,  JameSfin  reply. — The  176th  section 
of  the  Companies'  Act,  1862,  was  an  en-, 
abling,  and  not  a  restrictive  clause.  An 
enabUng  clause,  in  a  former  statute,  could 
not  be  altered,  except  by  express  words  in 
a  subsequent  statute.  The  execution  of  the 
formal  contract  might  be  waived  by  the 
vendor. 

The  Masteb  of  the  Rolls  said  he  was 
of  opinion  that  a  case  had  been  made  out 
for  the  specific  performance  of  the  contract 
It  was  to  be  regarded  in  what  the  contract 
consisted.  His  Lordship  then  read  Mr. 
Forth's  letter  of  the  23rd  of  December, 
1864,  containing  the  offer  to  sell  the  pro- 
perty, and  the  letter  from  Mr.  Heelis  of  the 
9th  of  February,  1865,  accepting  this  offer, 
and  said  that  as  between  Mr.  Prince  and 
A.  B,  a  private  person,  there  would  have 
been  a  complete  contract  constituted  by 
this  correspondence;  the  question  was 
whether  the  corporation  were  bound  by  it. 
He  would  first  consider  this  upon  the  as- 
sumption that  the  41st  section  of  the  Joint- 
Stock  Companies'  Act,  1856,  was  still  in 
force.  The  first  question  was,  whether  Mr. 
Heelis  was  a  person  acting  ''  under  the  ex- 
press or  implied  authority  of  the  company." 
His  Lordship  having  read  the  38th  rule  of 
the  company,  cited  above,  and  stated  the 
various  proceedings  and  resolutions  of  the 
committee  and  the  general  meeting,  said, 
that  he  was  of  opinion  that  Mr.  Heelis  was 
so  acting  under  the  express  authority  of  the 
company,  and  they  were  bound  by  the  letter 
written  by  him,  accepting  Mr.  Forth's  offer, 
which  completed  the  contract  between 
the  company  and  Mr.  Prince.  Then  came  the 
question  whether  the  powers  given  by  the 
41st  section  of  the  Joint-Stock  Companies' 
Act,  1856,  had  been  taken  away  by  the 
Companies'  Act,  1862.  He  admitted  that 
there  could  be  no  authority,  except  by 
legislative  enactment,  for  a  company  to 
enter  into  a  contract,  except  under  seal 
The  176th  section  of  the  Companies'  Act, 
1862,  which  enacted  that  that  act  should 
apply  to  companies  formed  under  the  Joint- 
Stock  Companies'  Act,  was  not  intended 
as  a  disabling  enactment,  but  merely  to 
2P 
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give  companies  so  fonned  the  benefit  of 
that  act.  The  205th  section  of  the  same 
act  indeed  repealed  certain  acts,  and  amongst 
them  the  Joint- Stock  Companies'  Act, 
1856;  but  the  20Gth  section  provided  that 
no  repeal  thereby  enacted  should  aflfect  any- 
thing duly  done  under  any  acts  thereby 
repealed,  or  any  right  or  privilege  acquired, 
or  liability  incurred,  under  any  act  thereby 
repealed.  He  thought  that  the  right  to  enter 
into  a  contract  through  an  authorized  person 
in  writing,  not  under  seal,  was  a  right  or 
privilege  which  this  company  had  acquired 
under  the  Joint-Stock  Companies'  Act, 
1856,  and,  that  being  so,  the  plaintiffs  were 
entitled  to  a  decree  for  specific  performance 
of  this  contract. 


Solicitors— Messrs.  Milne  ft  Co.,  agents  for  Messrs. 
Slater,  Heelis  &  Co.,  Manchester. 


CraN WORTH,  L.C, 

d2'4,^7!'8;         >       <^AT0Nr.CAT0N. 

Jan.  13. 

Baron  and  Feme  —  Agrefmrat  before 
Marriage — Statute  of  Frauds — Part  Per- 
formance, 

A  vei'hal  promise  by  a  Tnan  to  a  tooman 
before  their  inarriage  to  make  a  tail  I  leaving 
her  ovm  property  to  her^  followed  by  mar- 
riage and  the  making  of  such  a  will  (which 
was  afterwards  revoked)^  is  not  binding  on 
him,  even  though  the  intended  wife  on  the 
faith  of  svch  promise  waived  an  agreemefit 
for  a  settlement  which  was  in  the  intended 
husbajid's  handwriting,  and  contained  his 
name,  and  was  signed  with  his  initials. 

To  take  an  agreement  out  of  the  Statute 
of  Frauds,  the  part-performance  must  come 
frcmi  the  person  wlw  seeks  performance,  ojtd 
must  shew  his  position  altered  by  acts  on  the 
faith  of  t/ie  contract. 

Decision  of  V.C.  Stuart,  34  Law  J,  Rep, 
(n.s.)  Chauc.  56^,  i-eversed. 

This  was  an  appeal  from  a  decree  of  Vice 
Chancellor  Stuart,  by  which  he  declared 
that  the  plaintiff,  by  virtue  of  a  contract 
entered  into  by  her  late  husband,  the  Kev. 
Richard  Bewley  Caton,  upon  his  marriage 
with  her,  became  upon  his  decease  abso- 


lutely entitled  to  all  the  property  of  which 
she  was  possessed  at  the  time  of  her  mar- 
riage with  him,  and  to  all  such  property 
as  accrued  to  her  or  to  the  testator  in 
her  right  during  their  coverture,  and  gave 
consequential  relief. 

The  case  is  very  fully  reported  in 
34  Law  J,  Rep.  (n.s.)  Chanc.  564,  and 
the  facts  are  also  fully  stated  in  the  judg- 
ment of  the  Lord  Chancellor. 

Mr.  Malins  and  Mr,  Locock  Webb,  for 
the  plaintiff,  cited — 

Gregory  v.  MigheU,  18  Ves.  328. 
Stickland  v.  Aldridge,    9    Ibid.  616, 

519. 
Podmore    v.    Chinning,    7    Sim.   644; 

S.C.   5  Law  J.  Rep.    (n.s.)  Ghana 

266. 
Dixoti  ▼.  Olmius,  1  Cox,  414. 
Prole  V.  Soady,  2  Giff.  1 ;  s.  c.  29  Law 

J.  Rep.  (n.s.)  Chanc.  721. 
Hammersley  v.  De  BUI,  12  CI.  &  F. 

45. 
Viscountess  Montacute  v.    Maxwell,   1 

P.  Wms.  618;  8.  c.  1  Str.  236. 
Jorden  v.  Money,  5  H.L  Cas.  185;  8.c 

23  Law  J.  Rep.  (n.s.)  Chanc.  865. 
Bold  V.  Hutchinson,  20  Beav.  250;  s.  c, 

24  Law  J.  Rep.  (n.s.)  Chanc.  285. 
Walfordy,  Oray,  13  W.  Rep.  335,761. 
Ridley  v.  Ridley,  34  Law  J.  Rep.  (n.s.) 

Chanc.  462. 
Muckkston  v.  Brown,  6  Ves.  62, 
Nunn  V.  Fabian,  supra,  140. 
Chamherlaine  v.  Chamberlaine,  Freetn. 

Chanc.   Rep.    34 ;    a.  c.   2  Eq.  Cas. 

Abr.  43,  465. 
Loffus  V.  Maw,  3  Giff.  592;  s.  c  32 

Law  J.  Rep.  (n.s.)  Chanc.  49. 
Pickard  v.  Sears,  6  Ad.  <fe  K  469. 
Bracegirdle  v.  Heald,   1  B.  <&  A.  722. 
Boydell  v.  Drummond,   11  East,  142. 
Peter  v.  Compton,  Skin.   353 ;  s.  c.  1 

Smith,  L.C.  283,  5th  edit 
Fenton  v.  Emhlers,  3  Burr.  1281;  s.c. 

1  Bl.  333. 
Wells  V.   Jlorton,  4  Bing.   40;  8.  c  5 

Law  J.  Rep.  C.R  41. 
Sonch  V.  Strawbridge,  2  Com.  B.  Rep. 

808;   s.  c.    15   Law  J.    Rep.    (n.s.) 

C.R  170. 
Ogilvie  v.  Foljambe,  3  Mer.  53,  62. 
Stokes  V.  Moore,  1  Cox,  219. 
Sugd,  Veiid,  and  Pur.  150,  14th  edit. 
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In  the  coarse  of  the  argument  for  the  plain- 
tiff, the  Lord  Chancellor  referred  to 

Freetnan  v.   Cooke,  2  Exch.  Rep.  654; 
8.  c.  18  Law  J.  Rep.  (n.s.)  ExcL  114. 
Sir  Hugh  Cairns,  Mr.  Greene  and  Mr. 
Elderton,  for  the  defendants,  cited — 
Hawkins  v.  Holmes,  1  P.  Wnis.  770. 
Ij>rd  Glengal  v.  Barnard,  1  Keen,  769; 
a  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  25, 
nom.  Thynne  v.  the  Earl  of  Glengall, 
2  H.L,  Cas.  131. 
Lassence  v.   Ti^mey,  1  Mac.  <&  G.  551; 

8.  c  2  Hall&Tw.  115. 
Warden  v.  Jones,  2  De  Qex  <&  J.  76 ; 
s.  c.  27  Law  J.  Rep.  (n.s.)  Chanc.  190. 
Maunsell  v.  White,  4  H.L.  Cas.  1039. 
Bleakiey  v.  Smith,  11  Sim.  150. 
And  commented  on 

Jorden  v.  Money,  ubi  supra ; 
MontacuU  v.  McutweU,  ubi  supra ;  and 
Ckamberlaine    v.     Chamberlaine,     ubi 
supra, 
which  latter  case  was  probably  determined 
before  the   Statute  of  Frauds  came  into 
operation  (1). 
Mr.  Medina  replied. 

The  LoBi>  Chancellor  (Jan.  13). — 
This  was  a  bill  filed  for  relief  under  a  parol 
eontract,  in  consideration  of  marriage.  The 
£u:ts  stated  by  the  bill  are  as  follows :  In 
the  autumn  of  the  year  1852,  a  clergyman 
of  the  name  of  Richard  Bewley  Caton,  then 
a  widower,  and  since  deceased,  made  pro- 
posals of  marriage  to  the  plaintiff,  then  Mr& 
Harriet  Henley,  a  widow.  The  plaintiff, 
now  ^frs.  Caton,  had  a  life  interest  in 
certain  real  estates  in  Ireland,  and  she  was 
possessed  of  personal  estate,  consisting  of 
mortgages,  railway  debentures  and  some 
other  matters,  amounting  to  about  13,000ZL 
A  proposal  was  made  to  settle  the  whole  on 
Mr.  (}aton  for  his  life,  subject  to  the  payment 
of  an  annual  sum  of-  80/.  by  way  of  pin- 
money,  with  remainder  absolutely  to  Mrs. 
Henley,  afterwards  Mrs.  (Jaton,  with  power 
to  her  to  dispose  of  the  property  by  will; 
and  it  was  further  part  of  the  proposal 
that  a  leasehold  house  belonging  to  Mr. 
Caton  should  be  settled  on  him  for  his  life, 

U)  In  the  report  in  Frteman,  the  reference  is  to 
Btg.  Lib.  1677,  fol.  433;  but  according  to  the 
»wport  in  E^,  Cat.  Abr.  the  case  was  decided  in 
Ksster  Term,  1678.  The  Statute  of  Frauds  came 
into  operation  on  the  24th  of  June,  1677. 


and  after  his  death  it  was  to  go,  together 
with  the  furniture,  to  Mrs.  Henley  for  her 
life  There  was  also  a  further  proposal  that 
all  after-acquired  property  of  Mrs.  Henley, 
if  she  had  any,  should  be  settled  in  the  same 
way  as  that  which  she  then  had  in  possession. 
These  proposals  were  reduced  into  writing, 
and  were  signed  by  Mr.  Caton,  and,  indeed, 
by  Mrs.  Henley,  and  were  submitted  to 
Mr.  Emmet,  Mrs.  Henley's  solicitor,  with 
directions  to  prepare  the  necessary  docu- 
ments. A  draft  settlement  was  accordingly 
prepared  by  Mr.  Emmet,  and  sent  by  him 
to  Mrs.  Henley  on  the  5  th  of  January,  1853, 
and  Mrs.  Henley  handed  it  over  to  Mr.  Caton, 
her  then  intended  husband.  On  the  next 
day,  the  6th  of  January,  Mrs.  Henley  and 
Mr.  Caton  went  together  to  Mr.  Emmet  with 
the  draft  settlement,  and  expressed  their  ap- 
probation of  what  had  been  so  done.  A  fair 
copy  was  prepared  by  Mr.  Emmet  in  accord* 
ance  with  this  memorandum,  and  that  fair 
copy  included,  as  part  of  the  property  to  be 
settled,  the  Irish  property  in  which  Mrs. 
Henley  had  a  life  interest.  On  the  day  after, 
the  7th  of  January,  this  was  sent  back  by 
Mr.  Caton  and  Mrs.  Henley,  or  by  one  of 
them,  with  the  consent  of  the  other,  to  Mr. 
Emmet,  with  directions  to  strike  out  of  the 
settlement  all  that  related  to  the  Irish  pro- 
perty, and  also  to  make  certain  alterations 
as  to  the  mode  of  receiving  the  interest  The 
reason  for  that  was  said  to  be,  that  the  Irish 
property  was  already  so  settled  that  Mrs. 
Henley  would  have  it  for  her  life,  for  her 
separate  use,  and  that  it  was  unnecessary 
to  encumber  the  settlement  with  any 
mention  of  the  Irish  property.  Mr.  Emmet 
accordingly  got  the  alterations  made,  and 
sent  the  draft  so  altered  back  to  Mrs.  Henley 
on  the  10th  of  Januaxy,  and  on  the  same 
day  Mr.  Caton,  in  a  conference  which  he 
had  with  ^frs.  Henley,  his  intended  wife, 
proposed  to  her  that,  in  spite  of  all  that  had 
been  done,  they  should  give  up  all  notion 
of  having  any  settlement  at  all,  and  he 
promised  that  he  would  give  her,  by  his 
will,  all  of  her  property,  and  would  also 
give  her  the  leasehold  house  and '  the  fur- 
niture.  He  said  it  was  unnecessary  to  have 
any  settlement  made.  This  gentleman  was 
of  very  advanced  age,  and  the  lady  was  also 
advanced  in  life;  he  said  it  was  ridiculous 
their  having  any  settlement,  and  he  thought 
it  much  better  for  her  to  rely,  as  she  might 
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safely  do,  upon  his  promifle.  To  this  Mrs. 
Henley  assented,  and  on  the  next  day,  the 
12th,  Mr.  Caton  and  Mrs.  Henley  went  to 
Mr.  Emmet,  the  solicitor,  and  said  that  they 
had  given  up  all  notion  of  having  any  set- 
tlement, and  he  need  take  no  further  trouble 
on  the  subject.  Mr.  Emmet,  as  a  prudent 
man,  remonstrated  very  strongly  against 
this,  and  told  Mrs.  Henley  that  she  was 
doing  a  very  imprudent  thing,  and  strongly 
pressed  on  her  not  to  consent  to  anything 
of  the  sort  Mrs.  Henley  expressed  her 
perfect  confidence  in  Mr.  Caton,  who  re- 
peated his  promise,  and  finally  the  draft 
settlement  was  given  up  to  Mr.  Emmet, 
certain  parts  of  it  having  been  struck  out, 
by  whom,  or  when  exactly,  does  not,  to  my 
mind,  appear  very  clearly  upon  the  evidence. 
The  next  transaction  we  have  any  note 
of  was  on  the  4th  of  February,  on  which 
day,  Mrs.  Henley  having  in  the  mean  time 
gone  to  Bath  where  the  marriage  was  to  be 
solemnized,  Mr.  Emmet  wrote  strongly  to 
her  remonstrating  against  what  had  hap- 
pened, pointing  out  to  her  that  a  will  was 
always  revocable,  and  that  she  was  taking 
a  very  imprudent  step  in  not  requiring  the 
property  to  be  settled.  She  handed  his 
letter  over  to  her  intended  husband,  Mr. 
Caton,  who  was  very  angry  that  his  word 
should  be  doubted,  and  said  he  had  already 
prepared  his  will,  and  finally  they  agreed 
that  there  should  be  no  settlement,  and  that 
she  should  trust  to  his  promise.  On  the  7th 
of  Februaiy  the  marriage  took  place,  and 
took  place,  as  Mrn.  Caton  says,  on  the  faith 
of  the  promise.  Mr.  Caton  had,  it  appears, 
previous  to  the  marriage,  prepared  a  will, 
to  be  executed  immediately  after  the  mar- 
riage, and  I  suppose  being  aware  that  by 
law  the  marriage  would  be  a  revocation  of 
it,  it  was  merely  prepared,  and  then  imme- 
diately after  the  marriage  had  been  cele- 
brated the  husband  and  wife,  Mr.  and  Mrs. 
Caton,  as  she  states,  went  into  the  vestry 
and  there  he  executed  his  will.  Then,  it  is 
stated  that  immediately  after  the  execution 
he  read  out  the  bequests.  The  result  was, 
that  Mr.  Caton  not  improperly,  but  natu- 
rally and  properly,  got  possession  of  all  the 
property,  and  he  regularly  paid  to  Mrs. 
Caton  the  80/.  a  year  pin-money,  which  if 
the  settlement  had  been  executed  she  would 
have  been  entitled  to.  So  matters  went  on ; 
Mr.  Caton  lived  to  a  very  advanced  age,  and 


died  on  the  24th  of  January  1 864,  about 
eleven  years  after  the  marriage.    He  did 
not  by  his  will  leave  all  her  property  to 
Mrs.  Caton,  his  wife,  but  he  did  make  a 
will  by  which  he  constituted  her  and  his 
two  sons  by  his  former  marriage,  to  be  his 
executrix  and  executors;  and  substantially 
it  may  be  said  that  he  made  a  provision 
for  her  much  smaller  than  she  would  have 
been  entitled  to  if  she  had  had  the  whole  of 
her  property;  but  he  made  a  provision  for 
her,  and  gave  the  rest  of  his  property  to  his 
sons,  wit£  the  exception  of  some  l^acies 
and  an  annuity  of  60L    The  sons  alone 
proved   the  will.    Mrs.  Caton  refused  to 
prove  it   And,  on  the  15th  of  the  following 
month  of  April,  about  three  months  after 
the  death  of  her'  husband,  she  filed  the 
present  bill,  praying,  in  substance,  a  decla- 
ration that  she  was  absolutely  entitled  to 
all  the  property  which  had  belonged  to  her 
when  she  married,  and  also  to  the  furniture 
of  the  house ; — it  appears  that  during  the 
marriage  the  leasehold  house  in  question  had 
been   sold  with  the  concurrence  of  Mrs. 
Caton,  and  therefore  there  was  no  claim  for 
that ;  but  the  furniture  remained,  and  what 
she  claims  is  the  furniture  of  that  house; — 
and  then  it  was  prayed  that  the  defendants, 
the  sons,  who  were  the  executors,  might 
be  ordered  to  assign  that  over  to  her.    The 
bill  also   prays  a    number    of   accounts, 
which  it  is  unnecessary  to  consider  in  detail 
The  cause  came  to  issue,  witnesses  were 
examined,  and  I  do  not  think,  in  the  view  I 
take  of  the  case,  that  it  will  be  necessary  to 
consider  the  exact  evidence  given  by  each 
of  the  witnesses.  Substantially,  the  account 
that  I  have  read,  and  which  I  have  taken 
from  the  bill,  is  made  out    The  case  was 
argued  before  Vice  Chancellor  Stuart,  and 
he  made  a  decree  giving  the  plaintiff  sub- 
stantially the  relief  which  she  asked. 

The  defendants  by  their  answer  deny  that 
any  such  engagement  as  that  alleged  by  the 
plaintiff  to  have  been  entered  into  was  ever 
entered  into  by  the  testator.  Certainly  there 
was  no  contract  in  writing  signed  by  him ; 
and  they  insist  on  the  Statute  of  Frauds  as 
presenting  an  insuperable  bar  to  the  relief 
which  is  sought  by  the  bill.  The  Statute 
of  Frauds  prevents  the  bringing  of  any 
action  on  any  contract  entered  into  in  con- 
sideration of  marriage,  unless  it  has  been 
reduced  into  writing  and  signed  by  the 
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party  to  be  charged;  and  this  Court,  unless 
there  be  equitable  grounds  for  taking  a  case 
out  of  the  operation  of  the  statute,  has  al- 
ways held  itself  as  much  bound  by  its  pro- 
visions as  are  Courts  of  law.  That  no  action 
could  be  maintained  on  the  alleged  parol 
contract,  on  the  foundation  of  which  relief 
is  sought  in  this  suit,  is  a  proposition  which 
admits  of  no  doubt    Courts   of  law   are 
expressly  forbidden  to  entertain  any  such 
action.  Unless,  therefore,  something  can  be 
discoyered  in  the  conduct  of  the  parties 
Tarying  their  legal  rights,  no  suit  for  speci- 
6c  performance  of  the  same  alleged  contract 
can  be  entertained  in  this  Court    It  would 
be  a  scandal  to  suppose  that  when   the 
legislature  has  said  that  no  action  shall  be 
brought  on   a  parol   contract  of  a  parti- 
cular description,  it  should   be  open   to 
one  of  the  contracting  parties  to  escape 
from  the  enactment  by  simply  shifting  his 
sphere  of  operations  from  a  Court  of  law 
to  a  Court  of  equity.    This,  indeed,  was 
not  contended  for   on   the   part    of  the 
plaintiff ;  but  it  was  argued  that  there  are, 
in  this  case,  equitable  grounds  for  enabling 
the  Court  to  give  relief,  notwithstanding 
the  statute.  The  same  clause  of  the  statute 
which  forbids  the  bringing  of  an  action  on 
any  parol  contract  made  in  consideration- of 
marriage,  also  forbids  the  bringing  of  any 
action  on  any  parol  contract  for  the  sale  of 
lands.   But  though  Courts  of  equity  have 
held  themselves  bound  by  this  last  enact- 
ment, they  have  yet  in  many  cases  felt 
themselves  at  liberty  to  disregard  it,  when 
to  insist  on  it  would  be  to  make  it  the 
means  of  effecting,  instead  of  preventing, 
fraud.   This  is  the  ground  on  which  they 
decree  specific  performance  of  parol  con- 
tracts for  the  sale  or  purchase  of  land,  when 
the  contract  has  been  in  part  performed. 
The  right  to  relief  in  such  cases  rests,  not 
merely  on  the  contract,  but  on  what  has 
been  done  in  pursuance  of  the  contract. 

His  Honour,  according  to  the  report  of 
this  case,  appears  to  have  thought  that  the 
decisions  under  this  head  of  equity  (and 
they  are  very  numerous)  are  applicable  to 
the  present  case.  But,  with  all  deference 
to  the  Vice  Chancellor,  I  cannot  think  that 
this  is  a  correct  view  of  the  law.  That  mar- 
riage itself  is  no  part-performance  within 
the  rule  of  equity  is  certain.  Marriage  is 
necessary  in  order  to  bring  a  case  within 


the  statute,  and  to  hold  that  it  also  takes 
the  case  out  of  the  statute  would  be  a  pal- 
pable absurdity.  It  was  not,  however,  on 
the  mere  fact  of  marriage  that  the  Vice 
Chancellor  rested  his  judgment.  His  Honour 
relied  mainly  on  the  circumstance  (which 
he  considered  to  have  been  well  proved) 
that  previously  to  the  marriage  the  intended 
husband,  in  conformity  with  the  verbal 
promise  he  had  solemnly  made  to  his  wife, 
prepared  a  will,  whereby  he  gave  to  her  all 
he  had  agreed  to  give  her;  and,  further, 
that  he  had  executed  this  will  in  due  form 
of  law  immediately  after  the  solemniza- 
tion of  the  marriage.  I  do  not,  however, 
think,  even  if  all  this  is  clearly  made  out 
in  proof,  that  it  amounts  to  any  part- 
performance,  so  as  to  prevent  the  operar 
tion  of  the  statute.  The  ground  on  which 
the  Court  holds  that  part-performance 
takes  a  contract  out  of  the  purview  of  the 
Statute  of  Frauds,  is,  that  when  one  of  two 
contracting  parties  has  been  induced  or 
allowed  by  the  other  to  alter  his  position 
on  the  faith  of  the  contract ;  as,  for  instance, 
by  taking  possession  of  land,  expending 
money  in  building,  or  by  other  like  acts; 
there  it  would  be  a  fraud  in  the  other  party 
to  set  up  the  legal  invalidity  of  the  contract, 
on  the  faith  of  which  he  induced  or  allowed 
the  person  contracting  with  him  to  act 
But  such  cases  bear  no  resemblance  to 
that  now  under  consideration.  The  preparing 
and  executing  of  the  will  caused  no  altera- 
tion in  the  position  of  the  lady,  and  I  pre- 
sume it  will  not  be  argued  that  any  conse- 
quence can  be  attributed  to  acts  of  part- 
performance  by  the  party  sought  to  be 
charged.  If  I  agree  with  A,  by  parol,  with- 
out writing,  that  I  will  build  a  house  on 
my  land,  and  then  will  sell  it  to  him  at  a 
stipulated  price,  and  in  pursuance  of  that 
agreement  I  build  the  house,  this  may 
afford  me  ground  for  compelling  A.  to  com- 
plete his  purchase,  but  it  certainly  would 
afford  no  foundation  for  a  claim  by  A.  to 
compel  me  to  sell  on  the  ground  that  I  had 
partly  performed  the  contract.  The  circum- 
stance of  the  preparing  and  executing  of  the 
will  (supposing  it  to  be  satisfactorily  proved) 
might  afford  strong  evidence  of  the  existence 
of  the  parol  contract  insisted  on,  if  that 
were  a  matter  into  which  we  were  at  liberty 
to  inquire,  but  it  can  have  no  effect  as 
giving  validity  to  an  otherwise  invalid  con- 
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tract.  I  must  further  observe  that  the  nature 
of  the  alleged  agreement  was  such  as  hardly 
to  admit,  even  on  the  part  of  the  party  to 
be  charged,  of  anything  like  part-perform- 
ance. As  a  will  is  necessarily,  till  the  last 
moment  of  life,  revocable,  a  contract  to  make 
any  specified  bequest,  even  when  a  will 
having  that  effect  has  been  duly  prepared 
and  executed,  is,  in  truth,  a  contiivct  of  a 
negative  nature,  a  contract  not  to  vary  what 
has  been  so  prepared  and  executed.  I  own 
I  do  not  see  how  of  such  a  contract  there 
can  be  part-performance. 

It  was  contended  that  this  case  might  be 
likened  to  those  cases  where,  notwithstand- 
ing the  Statute  of  Wills  and  the  Statute  of 
Frauds,  it  has  been  held  that  when  a  person 
has  induced  another  to  make  or  abstain 
from  making  or  altering  a  will  on  the  assur- 
ance that  on  his  death  his  intentions  should 
be  carried  into  effect,  there  the  Court  has 
held  the  person,  who  has  so  engaged  to  be 
bound,  to  fulfil  his  engagement,  and  to 
take  whatever  has  passed  to  him  on  the 
faith  of  such  engagement,  merely  as  a 
trustee  for  the  purpose  of  fulfilling  his  en- 
gagement. I  do  not  feel  myself  called  upon 
to  discuss  the  principle  on  which  these  cases 
rested,  such,  for  instance,  as  ^Sf/ZacAr v.  HarrU 
(2)  and  Stickland  v.  Aldridge.  They  have 
no  application  to  the  present  case.  There 
is  no  question  here  as  to  whether  those  who 
derive  title  under  the  deceased  husband  are 
affected  by  any  personal  equity  arising  from 
any  assurance  given  by  them.  They  merely 
claim  what  the  law  gives  them.  If  there 
had  been  any  principle  which  would  inter- 
cept the  property  in  its  progress  from  the 
testator  to  them  as  legatees,  their  title,  no 
doubt,  might  have  been  defeated ;  but  there 
is  nothing,  when  the  property  has  reached 
them,  which  makes  it  inequitable  in  them 
to  insist  on  their  full  right  to  the  enjoy- 
ment of  what  has  been  so  bequeathed  to 
them.  I  am  of  opinion,  therefore,  that  there 
was  no  ground  for  this  bill,  and  thjit  it 
ought  to  have  been  dismissed  with  costs. 


Solicitors— MewrB.  Emmet  k  Son,   for  plaintiff; 
Mr.  T.  H.  DixoD,  for  defendants. 
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In  re  the  agricultu- 
rist CATTLE  INSUR- 
ANCE COMPAXY. 
stanhope's  CASE. 


(2)  5  Vin.  Abr.  pi.  81. 


Company —  Contributory — Forfeiturt  of 
Shares  by  Directors  ultra  vires — Laptt 
of  Time, 

jyirettors  entered  into  an  arrangement 
allowing  a  shareholder  to  retire.  The 
arrangement  was  not  within  their  powers: — 
Held,  reversing  the  decision  of  the  Master 
of  the  Rolls,  that  though  the  transaction 
appeared  in  the  share  registry-hook  and  in 
the  minutes  of  the  directors,  and  though 
twelve  years  had  passed  during  which  the 
shareholder  was  treated  as  having  retired, 
yet  his  executrix  was  a  contributory. 

It  is  no  part  of  the  duty  of  a  shareholder 
to  look  into  the  management,  nor  will  notice 
be  imputed  because  he  has  not  done  so, 

Spackman's  case  {\)  folloxoed. 

Lord  Belhaven's  case  (2)  dixtingtiished. 

This  was  an  appeal,  by  the  official  man- 
ager of  the  Agriculturist  Cattle  Insur- 
ance Company,  from  a  decision  of  the 
Master  of  the  Rolls,  reding  to  place  the 
name  of  Mrs.  Stanhope,  as  the  executrix  of 
her  deceased  husband,  the  Hon.  and  Rev. 
Fitzroy  Stanhope,  on  the  list  of  contrihu- 
tories  in  respect  of  100  shares  held  by  him. 

The  history  of  the  company  and  of  the 
Chippenham  arrangement,  by  which  it  was 
proposed  that  those  shareholders  who  were 
dissatisfied  with  the  management  should 
be  enabled  to  retire  from  the  company  by 
forfeiture  of  their  shares,  will  be  found  fully 
detailed  in  the  reports  of  Brotherhoods 
case  (3)  and  Spackman's  ease,  and  may  be 
shortly  stated  as  follows : 

The  company  was  formed  in  1845.  In 
1848  a  great  many  of  the  shareholders  were 
anxious,  if  possible,  to  retire  from  the  com- 
pany ;  and  a  general  meeting  of  the  share- 
holders was  called  and  held,  on  the  2nd  of 
November,  1848,  at  which  terms  were  dis- 
cussed as  to  how  those  shareholders  who 
wished  to  retire  should  be  enabled  to  do 
80,   and   a    certain    mode    was    proposed 

(1)  34  Law  J.  Rep.  (n.s.)  Chanc.  321. 

(2)  Ibid.  503. 

(3)  81  Beav.  865;  s.c.  81  Law  J.  Rep.  (N.s.) 
Chanc.  861. 
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the  substance  of  which  was,  that  a  call 
should  be  made  of  3/.  a  share  (or  Al. 
per  share  for  those  who  had  not  paid 
a  previous  call  of  1/.),  and  any  share- 
holder desiring  to  retire  was  to  be 
called  upon  to  pay  a  certain  portion  only 
of  that  call  in  proportion  to  the  number  of 
shares  held  by  him,  and  that  his  shares 
should  be  forfeited,  nominally  for  the  non- 
payment of  the  remainder  of  the  call,  and 
those  who  did  not  wish  to  retire  were  only 
to  pay  lOs,  instead  of  3/.,  and  to  continue 
in  the  company.  That  arrangement  was 
made  at  a  meeting  at  Chippenham,  and  it 
has  always  been  called  ^Hhe  Chippenham 
arrangement"  Circulars  were  sent  to  all 
the  shareholders  stating  those  terms,  and 
telling  them  that  they  might  retire  if  they 
accepted  them  on  or  before  the  13th  of 
November,  at  which  time  there  was  to  be 
an  adjourned  meeting. 

The  Hon.  and  Rev.  Fitzroy  Stanhope 
was  the  holder  of  100  201.  shares  in  the 
company.  He  did  not  retire  from  the  com- 
pany under  the  Chippenham  arrangement, 
bat  paid  the  10^.  per  share  call,  although 
it  appeared  that  as  early  as  October,  1848, 
he  was  desirous  of  transferring  his  shares 
to  another  person,  which,  however,  the 
directors  would  not  allow  him  to  do,  though 
there  was  then  nothing  due  in  respect  of 
the  shares. 

An  arrangement  was  subsequently  come 
to  between  Mr.  Stanhope  and  the  directors, 
under  wliich  he  was  to  be  allowed  to  retire 
on  payment  of  100^. ;  and  accordingly,  at  a 
meeting  of  the  directors,  held  on  the  15th 
of  August,  1849,  a  resolution  was  come  to 
in  these  words :  "  It  was  ordered  th«it,  on 
certain  arrangements  being  completed,  the 
shares  of  the  Hon.  and  Rev.  Fitzroy  Stan- 
hope be  cancelled,  the  calls  in  arrear  not 
being  paid" 

In  pursuance  of  this  arrangement  and 
resolution,  Mr.  Stanhope,  on  the  5th  of 
September,  1849,  paid  to  the  directors 
100/.;  an  entry  was  made  in  the  share 
registry  book  of  the  company  that  the  100 
shares  were  transferred  to  the  company  in 
August^  1849,  and  a  return  of  such  transfer 
was  made  to  the  Re^trar  of  Joint-Stock 
Companies  in  September,  1849,  and  no 
notice  of  any  meetings,  dividends  or  other 
matters  relating  to  the  company  appears  to 
have  been  afterwards  sent  to  Mr.  Stanhope; 


he  ceased  from  that  time  forward  to  be 
treated  as  a  shareholder,  and  his  name  never 
afterwards  appeared  in  any  list  of  the 
shareholders.  There  was,  however,  notliing 
in  the  minute-books  of  the  company  to  shew 
that  any  notice  of  this  transfer,  or  of  any 
arrangement  with  Mr.  Stanhope,  was  ever 
given  to  the  shareholders ;  and  the  circum- 
stances relating  to  his  retirement  from  the 
company  were  not  in  any  way  alluded  to 
in  the  minutes  of  any  meeting  of  share- 
holders. 

The  company  was  ordered  to  be  wound 
up  by  an  order  of  the  20th  of  April,  1861. 
In  the  mean  time  great  alterations  had 
been  made  in  the  company.  Objects  had 
been  included  different  from  those  which 
were  originally  contemplated,  and  the 
amount  of  the  shares  had  been  altered  No 
notice  was  ever  given  to  the  shareholders 
of  the  dealings  with  Mr.  Stanhope,  but  by 
examining  the  books  and  accounts  and  the 
Hsts  of  shareholders,  any  shareholder  might 
have  discovered  the  truth. 

Mr.  Stauhope  died  in  1864.  A  list  of  con- 
tributories  was  made  out,  not  including  his 
name  or  that  of  his  executrix,  Mrs.  Stan- 
hope. A  motion  was  then  made  before  the 
Master  of  the  RoUs,  on  the  part  of  the  official 
manager,  to  place  her  name  on  the  list.  That 
application  was  refused  by  the  Master  of 
the  Rolls,  who  considered  that  the  case  was 
not  distinguishable  from  Liord  Belkaveii's 
case,  decided  by  the  Lords  Justices,  and 
preferred  the  decision  in  that  case  to  the 
decision  of  Lord  Westbury  in  SpackmarCs 
case,  which  in  his  Honou/s  opinion  was  in 
conflict  with  it. 

From  this  decision  the  official  manager 
appealed 

Sir  Hugh  Cairns  and  Mr,  Bush^  for  the 
official  manager,  referred  to 

Brotherhood's  case,  ubi  supra. 
Spachman's  case,  ubi  supra. 
Lord  Belhaven's  case,  ubi  supra. 
Ex  parte  Lawes,  1  De  Gex,  M.  <k  Q. 

421;    s.  c    21   Law  J.   Rep   (n.s.) 

Chanc.  688. 
Ex  parte  Stanliope,  3  De  Gex  <fe  Sm. 

198;    8.C.    19  Law  J.    Rep.    (n.s.) 

Chanc.  389. 
Ex  parte  Bennett,  5  De  Gex,  M.  &  G. 

284;  S.C.  18  Beav.  339;  24  Law  J. 

Rep.  (N.s.)  Chanc.  130. 
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Ex  parte  Morgan,  1  Mac  <k  Qtox.  225 ; 
S.C.  1  I)e  Gex  k  Sm.  750;  18  Law 
J.  Rep.  (N.8.)  Chanc.  265. 

Ex  parte  Brown,  19  Beav.  97. 

Ex  parte  LongwortKa  ExectUora,  1  De 
Gex,  F.  <k  J.  17 ;  8.  c.  Johns.  461 ; 

29  Law  J.  Rep.  (n.s.)  Chanc.  55. 
Barton's  case,  4  De  Oex  &  Jo.  46 ;  s.  c. 

4  Drew.  535;  28  Law  J.  Rep.  (n.s.) 
Chanc.  637. 
Mr.  Hobkouae  and  Mr.  J.  Pearson,  for 
Mrs.  Stanhope.  ^- After  the  time  which  has 
elapsed  since  the  arrangement  was  come  to 
it  is  too  late  to  disturb  it.  It  was  a  bona  fide 
compromise,  and  comes  within  the  prin- 
ciple of  Lord  Belhaven'a  rasf;  nor  is  Spack- 
man'a  case  an  authority  against  us.  The 
list  of  shareholders  and  the  accounts  of  the 
company  were  always  open  to  inspection, 
and  it  cannot  be  said  that  the  shareholders 
had  no  notice  of  those  matters  of  which 
they  had  an  opportunity  of  informing  them- 
selves. Since  Mr.  Stanhope's  retirement  the 
constitution  and  objects  of  the  company 
have  been  considerably  changed. — 

Taylor  v.  Hughes,  2  Jo.  &  Lat.  24. 

Hunt's  case,  32  Beav.  387. 

Whitmore  v.  Tvrquand,  1  Jo.  &  H. 
444;  8.C.  3  De  Gex,  F.  &  J.  107; 

30  Law  J.  Rep.'  (n.s.)  Chanc  345. 
Mr,  Bush  replied. 

The  Lord  Chancellor  (Jan.  13). — 
Several  cases  have  arisen  under  the  wind- 
ing-up order  in  this  same  company.  The 
first  was  Brotherhoods  case;  Brotherhood 
and  several  others  accepted  the  terms  of 
the  Chippenham  arrangement,  and  made 
the  payments  accordingly,  and  were  never 
afterwards  treated  as  shareholders.  They 
had  no  notices,  they  received  no  dividends. 
Their  names  were  struck  out  of  the  list  of 
shareholders,  and  they  were  discontinued 
altogether.  In  order  to  make  the  arrange- 
ment complete,  and,  I  suppose,  legal,  their 
shares  were  declared  to  be  forfeited,  and 
were  assigned  to  paupers  in  fact,  in  order 
to  get  rid  of  them.  Tins  transaction  having 
taken  place  at  the  end  of  1848,  in  1862, 
after  the  winding-up  order,  a  motion  was 
made  to  place  the  names  of  Mr.  Brother- 
hood and  those  who  were  with  him  on  the 
list  In  the  mean  time  great  alterations 
had  been  made  in  the  company.  Different 
objects  were  included  from  those  which 


were  originally  contemplated,  and  the 
amount  of  the  shares  was  altered.  His 
Lordship  the  Master  of  the  Rolls  refused, 
after  such  a  lapse  of  time,  to  make  any 
order  for  placing  Mr.  Brotherhood  on  the 
list,  and  that  case  was  carried,  by  appeal, 
to  the  Lords  Justices,  who  concurred  with 
the  opinion  of  the  Master  of  the  Rolls.  I 
need  not  go  into  the  reasons  for  their  judg- 
ment Lord  Justice  Turner  made  an  obser- 
vation, which  I  think  is  entitled  to  great 
weight,  that  after  such  a  lapse  of  time,  the 
whole  of  the  circumstances  having  been  com- 
municated to  two  consecutive  meetings  of 
the  shareholders,  and  the  names  having 
been  all  struck  out,  he  should  have  no 
difficulty  as  a  juryman  in  inferring,  as  a 
matter  of  fact,  that  every  one  of  the  share- 
holders knew  of  it,  and  assented  to  it  But 
whatever  was  the  ground  of  their  decision, 
the  Lords  Justices  thought  that  the  Master 
of  the  RoUs  was  perfectly  right 

The  next  case  was  Spackmav^s  case. 
Spackman  was  also  one  of  the  original 
shareholders.  He  declined  to  come  in 
under  the  Chippenham  arrangement;  but 
still  thinking,  I  suppose,  that  the  company 
was  a  bubble,  and  ought  to  be  wound  up, 
he,  early  in  the  year  1849,  presented  a 
petition  for  winding  it  up,  on  the  ground 
that  that  which  had  taken  place  amounted 
to  what  I  may  call  an  act  of  bankruptcy; 
that  the  company  had  become  insolvent, 
and  therefore  ought  to  be  wound  up.  That 
petition  was  dismissed,  first  by  Vice  Chan- 
cellor Shadwell,  and  on  appeal  by  Lord 
Chancellor  Cottenham,  on  the  ground  that 
what  had  taken  place  did  not  come  within 
any  one  of  those  acts  which  were  quasi 
acts  of  bankruptcy,  on  which  the  Court  may 
order,  in  invitum,  that  the  company  should 
be  wound  up.  Spackman,  therefore,  failed 
in  getting  an  order  for  winding  up  the  com- 
pany; and  thereupon  he  and  six  other 
shareholders,  who  were  also  anxious  to  get 
out  of  the  company,  entered  into  a  nego- 
tiation with  the  directors,  in  order  to  try 
whether  they  could  not  get  released  upon 
terms  similar  in  character  to  those  which 
constituted  the  Chippenham  arrangement 
Eventually,  after  some  negotiation,  it  was 
stipulated  that  these  seven  shareholders 
should  pay  to  the  directors  a  sum  of  4,000/., 
and  that  thereupon  their  shares  should  be 
forfeited  as  for  failure  of  their  paying  ihe 
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Chippenham  call,  if  I  may  use  that  expres- 
sion, and  that  the  shares  should  be  then 
assigned  away,  and  that  they  should  be 
thereby  released  from  all  farther  connexion 
with  the  company.  Tfiat  was  carried  into 
effect ;  but  that  transaction,  unlike  the  trans- 
action with  Mr.  Brotherhood,  was  never 
brought  before  any  general  meeting,  and 
consequently  an  application  was  made  to 
the  Master  of  the  Rolls  in  the  summer  of 
1864  to  place  Mr.  Spackman's  name  on 
the  list  of  contributories,  on  the  ground 
that  he  had  never  validly  ceased  to  be  a 
shareholder.  The  Master  of  the  Rolls  heard 
the  subject  argued  at  great  length  ;  but  he 
refused  the  application,  as  I  collect  from 
his  judgment,  chiefly  in  consequence  of  the 
great  lapse  of  time,  the  alterations  that  had 
been  made  in  the  company  and  in  the  amount 
of  shares  after  Spackman  had  practically 
ceased  to  be  a  member,  and  thought  his 
name  ought  not  to  be  restored  to  the  list 
From  this  judgment  there  was  an  appeal  to 
my  predecessor,  the  late  Lord  Chancellor, 
Lord  Westbiiry,  who  reversed  the  order  of 
the  Master  of  the  Rolls,  and  placed  Spack- 
man on  the  list  The  ground  on  which  he 
did  this  I  shall  presently  advert  to. 

After  that  case  came  another  application 
to  place  on  the  list  the  name  of  Lord  Bel- 
haven  as  a  shareholder.  Now  Lord  Belhaven 
stood  in  a  different  position  from  either 
Brotherhood  and  those  who  were  with  him, 
or  Spackman  and  those  who  were  with  him, 
for  he  had  never  executed  the  deed.  Lord 
Belhaven  was  applied  to,  it  seems  (I  sup- 
pose to  give  a  sort  of  eclat  to  the  institu- 
tion), to  become  patron  or  vice  president, 
and,  under  the  notion  that  he  must  hold 
.shares  to  be  in  that  position,  he  wrote  a 
letter  saying  that  he  would  take  fifty  shares, 
in  order  that  he  might  be  validly  vice  pre- 
sident Afterwards  he  found  that  was  not 
necessary,  and  that  he  might  fill  the  cha- 
racter and  ])erform  the  duties,  whatever 
they  were,  of  vice  president  without  being 
a  holder  of  any  shares  ;  and  he  then  wrote 
to  say  he  countermanded  the  order,  and 
would  not  take  the  shares.  His  name,  how- 
ever, remained  as  vice  president,  and  in 
the  year  1853  he  was  told  by  the  directors 
that  he  must  pay  up  the  calls  that  were  due 
on  the  shares  which  he  had  agreed  to  take. 
He  repudiated  all  liability  on  this  ground  ; 
he  said  he  never  was  a  shareholder,  and 
Xew  Seriis,  35.— Chaxo. 


would  not  admit  that  there  was  any  liability 
at  all.  A  good  deal  of  discussion  seems  to 
have  taken  place  between  the  directors  and 
those  who  acted  for  Lord  Belhaven,  of  a 
somewhat  angry  character ;  but  finally  Lord 
Belhaven  stated,  if  it  would  satisfy  them, 
he  would  give  them  501.  to  be  released ;  and 
this  was  taken  into  consideration,  and  the 
directors  agreed  to  accept  the  50/.  That 
was  in  1855,  and  nothing  more  was  heard 
of  it  until  an  application  was  made,  after 
the  winding-up  order,  and  after  what  wtis 
decided  as  to  the  other  people,  to  place 
Lord  Belhaven  on  the  list  The  Master  of 
the  Rolls,  to  whom  the  application  was 
made,  considered  the  case,  and  said  he 
thought  he  ought  not  to  be  placed  on  the  list; 
but  as  Spackman  was  placed  on  the  list,  he 
did  noj  see  why  Lord  Belhaven  should  not. 
That  case  was  carried  by  way  of  appeal  to 
the  Lords  Justices,  who  heard  it  in  the 
month  of  June,  1865.  They  struck  him  off 
the  list,  not  because  they  thought  the  de- 
cision in  Spackman' 8  ea^e  was  wrong,  but 
because  they  consideted  that  Lord  Belhaven 
stood  on  a  totally  different  footing  from 
all  the  others.  Rightly  or  wrongly,  cer- 
tainly honestly,  thinking  himself  not  a 
shareholder,  Lord  Belhaven  denied  all 
liability.  It  may  be  that  his  having  written 
to  say  he  would  take  shares,  though  he 
never  acted  on  that  afterwards,  made  him 
liable  to  take  shares  and  liable  as  a  share- 
holder; but  he  disputed  all  that  He  de- 
clared he  had  nothing  to  do  with  it,  and  he 
declined  to  pay  one  farthing.  In  that  state 
of  things  the  compromise  was  entered  into, 
and  the  Lords  Justices  considered  that  by 
one  of  the  terms  of  the  deed  of  settlement 
there  was  an  express  power  given  to  the 
directors  to  compromise  any  suits  with 
persons  they  were  in  litigation  with,  if  they 
acted  bona  fide  and  did  what  they  thought 
was  for  the  benefit  of  the  company.  There 
is  no  question  that  they  acted  perfectly 
ho7ia  fide^  and  did  release  Lord  Belhaven, 
because  they  thought  it  was  doubtful  whe- 
ther they  had  any  claim  against  him.  They 
compromised  a  doubtful  right.  That  was 
the  ground  on  which  the  Lords  Justices 
acted  in  striking  off  Lord  Belhaveu's 
name. 

Then  came  the  present  case,  which  is 
now  before  me.     Mr.    Stanhope  was   an 
original  holder  of  100  shares,  and  he  refused 
2Q 
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to  retire  under  the  Chippenham  smAgp- 
ment ;  not  only  did  he  not  take  advantage 
of  the  compromise,  but  he  refused  to  do  it, 
and  paid  the  10«.  per  share  on  the  3/.  call, 
which  was  the  sum  to  be  paid  by  share- 
holders who  did  not  retire ;  but,  repenting 
of  what  he  had  done,  he  tried  in  the  course 
of  the  following  year  to  get  out  of  the 
concern,  and  in  August,  1849,  he  came  to 
an  arrangement  with  the  directors,  under 
which  it  was  provided  that  he  should  pay 
them  100^.  and  they  should  declare  his 
shares  to  be  forfeited,  so  that  he  might 
thus  be  released  from  all  connexion  with 
or  obligation  to  the  company.  This  was 
done,  and  he  never  afterwards  took  any 
part  in  or  appeared  on  the  list  of  the  share- 
holders of  the  company  afterwards  made 
out.  The  official  mana^r  sought  to  p]ace 
the  name  of  his  executrix  on  the  list  of 
contributories,  and  the  case  was  brought 
before  the  Master  of  the  Rolls.  His  Lord- 
ship considered  that  the  two  decisions  in 
Spachman^s  and  Lord  Belhaven's  cajtes  (the 
one  by  Lord  West  bury,  the  other  by  the 
Lords  Justices)  were  in  conflict  with  each 
other,  and,  preferring  the  latter,  refused 
the  application. 

The  case  then  came  before  me  by  way 
of  appeal,  and  was  very  fiilly  argued  shortly 
before  the  Christmas  holidays.  It  appears 
to  me  impossible  to  find  any  distinction 
between  this  case  and  that  of  Spackman. 
In  this  case,  as  in  that,  the  shareholders 
refused  to  retire  under  what  is  called  the 
Chippenham  arrangement,  supposing  that 
could  be  validly  dona  In  both  cases 
the  real  arrangement  was  a  release  by  the 
directors  in  consideration  of  a  sum  of  money 
paid  by  the  shareholders.  The  machinery 
used  in  both  cases  was  a  forfeiture,  which 
I  must  call  a  pretended  forfeiture,  of 
shares  on  account  of  non-payment  of  a 
call,  and  in  neither  case  w&<«  the  truth 
disclosed  to  the  body  of  shareholders  at 
large. 

Lord  Westbury  evidently  bestowed  great 
care  on  Spackman  s  case,  and  the  terms  of 
his  prepared  judgment  leave  no  doubt  as 
to  the  grounds  of  his  decision.  His  Lord- 
ship says  (4),  "  Upon  a  review  of  these  cir- 
cumstances'' (the  circunustances  being  such 
as  I  have  adverted  to),  '*  it  is  plain  that 
the  real  transaction  was  not  an  adverse 
(4)  34  Law  J.  Rep.  (k.r.)  ChaiiC.  329. 


sentence  of  forfeiture,  but  a  colluaive  con? 
tract  between  the  directors  and  the  share- 
holders that  in  consideration  of  a  sum 
of  4,000^  to  be  paid  by  them  to  the 
directors  they  should  be  released  from  all 
present  and  future  liabilities  and  from 
their  position  as  shareholders  in  the  com- 
pany. To  effect  this  object,  part  of  the 
provisions  of  the  clause  of  forfeiture  are 
the  machinery  resorted  to,  but  the  rest  of 
the  provisions,  which  would  be  inconsistent 
with  the  design,  the  directors  covenant  not 
to  use  or  apply.  That  the  shareholders 
baigained  with  the  directors  for  a  release 
from  the  company  and  aU  liabilities  as 
shareholders  is,  in  effect,  admitted  by  Mr. 
Clarkson  in  his  affidavit.  There  can  be  no 
doubt  that  the  actual  contract  was  one 
which  the  directors  had  no  power  to  make. 
The  transaction  was  an  abuse  of  the  power 
of  forfeiture,  even  if  it  had  (which  was  not 
the  case)  been  conducted  in  conformity 
with  the  provisions  of  that  power.  There 
can  also  be  no  doubt  that  it  was  the  duty 
of  both  parties  to  this  irregular  proceeding 
to  make  it  known  to  the  shareholders  of 
the  company.  If  it  had  been  immediately 
challenged,  the  validity  of  what  was  done 
could  not  have  been  maintained.  The  ques- 
tion theil  is,  whether  that  which  was  invalid 
and  improper  can  derive  validity  from  the 
fact  that  by  a  breach  -of  duty  it  has  been 
for  eleven  years  successfully  concealed? 
K  a  shareholder  collude  with  the  directors 
in  an  improper  transaction  to  the  prejudice 
of  the  other  shareholders,  the  shareholder 
and  the  directors  stand  on  an  equal  footing 
of  liability,  and  it  would  hardly  be  sug- 
gested, even  in  argument,  .that  directors 
can  in  an  irregular  transaction  derive  any 
benefit  from  their  own  suppression  of  the 
truth.  It  is  the  first  duty  of  this  Court  to 
require  perfect  truth  and  sincerity  from  all 
who  stand  in  a  fiduciary  capacity.  Con- 
cealment or  suppression  of  the  truth  by 
a  trustee  is  falsehood,  and  wherever  there 
is  fieilsehood  there  is  fraud.  The  case, 
therefore,  in  my  judgment,  depends  on  one 
inquiry  :  was  this  invalid  transaction  fuUy 
made  known  to  the  shareholders]  The 
answer  must  be,  that  it  was  concealed  from 
them.  If  so,  it  can  derive  no  confirmation 
from  lapse  of  time  during  such  conceal- 
ment" 

I  thought  it  better  to  read  that  passage 
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al  length  from  Lord  Westbury*8  judgment, 
for  I  am  quite  certain  that  I  could  not  put 
it  in  a  clearer  or  better  mode.  Now,  when 
the  present  case  came  before  the  Master  of 
the  Rolls,  I  think  I  may  assume  from  his 
Lordship's  language,  that  if  Lord  ^elhaveiCa 
case  had  not  been  decided  as  it  was  by  the 
Lords  Justices,  he  would  have  felt  bound 
by  the  decision  of  Lord  Westbuiy  in  Spaek- 
nuois  ease.  But  thinking  that  the  two  cases 
were  in  conflict,  his  Lordship  acted  on 
what  he  considered  the  sounder  view  of 
the  kw.  I  own,  however,  that  I  cannot 
think  there  is  any  such  conflict  In 
Lard  BelkaverCa  case  there  was  no  conceal- 
ment; there  was  not,  as  Lord  Westbury 
considered  there  was  in  8packman*s  case^ 
aiiud  simulatum  cdiud  actum.  There  was  a 
lona  fide  question  whether  Lord  Belhaven 
ever  was  liable  as  a  shareholder;  and  the 
Lords  Justices,  carefully  distinguishing 
his  case  from  Spackinan*s,  decided  that, 
imder  one  of  the  clauses  of  the  deed,  the 
directors  had  the  power  of  compromising 
dispnted  claims,  and  that,  acting  on  that 
power,  they  had  validly  compromised  the 
dispute  with  Lord  Belhaven,  and  so  that 
he  was  validly  released.  The  decision, 
therefore,  rested  on  grounds  which  are  al- 
together absent  in  the  present;  as  they  were 
in  Spachnan's  case ;  and  being  unable  to 
find  any  distinction  in  principle  between 
Spackmtm's  case  and  that  now  under 
appeal,  I  should  feel  myself  bound  by  that 
decision,  even  if  I  did  not  think  the  rea- 
soning on  which  it  rested  sound. 

But  it  is  due  to  the  parties  interested  in 
the  affidre  of  this  company  to  say,  that  my 
decision  in  the  present  case  would  have 
been  the  same,  even  if  I  had  not  felt  the 
decision  in  Spadbnan*s  case  to  be  a  binding 
anthority.  I  do  not  impute  to  Mr.  Stan- 
hope moral  fraud  in  the  course  he  took — 
an  imputation  from  which  it  is  less  easy  to 
exonerate  the  directors.  But  Mr.  Stanhope, 
by  executing  the  deed  of  settlement,  came 
under  obligations  to  all  his  fellow  share- 
holders, irom  which,  without  their  consent, 
he  could  not  be  relieved.  The  directors 
could  only  bind  the  shareholders  by  acts 
coming  within  the  scope  of  the  authority 
delegated  to  them  by  the  deed,  and  the' 
releasing  of  shareholders  was  not  within 
those  powers.  It  is  true,  that  by  one  of 
the  clauses  (the  125th)  the  directors  have 


the  power  of  declaring  forfeited  the  shares 
of  any  shareholder  neglecting  or  refusing 
to  pay  his  calls.  But  this  obviously,  look- 
ing to  the  context,  refers  to  a  case  in  which 
the  directors  are  unable  to  obtain  payment 
of  the  calls.  It  was  not  intended  to  supply 
them  with  machinery  whereby,  under  the 
pretence  of  forfeiture,  they  should  be  able 
to  deprive  the  continuing  shareholders  of 
the  protection  afforded  by  the  liability 
of  all  those  for  whose  joint  liability 
with  themselves  they  had  originally  stipu- 
lated. That  such  a  proceeding  could  not 
have  been  sup|)orted  if  questioned  at  the 
time  it  originally  took  place,  was  hardly 
contested.  But  if  so,  lapse  of  time  makes 
no  difference ;  for  there  is  nothing  to  shew 
that  any  of  the  other  shareholders,  still 
less  all  of  them,  were  aware  of  what  had 
been  done. 

It  is  said,  that  by  examining  books  and 
accounts  open  to  their  inspection,  and  con- 
sulting the  Usts  of  shareholders,  as  pub- 
lished from  time  to  time,  any  shareholder 
might  have  discovered  the  truth.  This  is 
not,  to  my  apprehension,  very  clear ;  but 
even  supposing  it  to  be  so,  that  is  not 
sufficient.  It  is  no  part  of  the  duty  of  a 
shareholder  to  look  into  the  management 
of  the  business.  He  has  a  right,  acting  on 
the  terms  of  the  deed,  to  leave  the  manage- 
ment in  the  hands  of  those  to  whom  he  has 
confided  it,  and  to  assume  that  they  are 
doing  their  duty.  It  is  not  enough  to  shew 
that  the  shareholders  might  have  become 
acquainted  with  the  management  of  their 
affairs;  it  must  be  shewn  that  they  did 
so. 

On  these  grounds,  fully  acting  on  and 
adopting  the  view  taken  by  Lord  Westbury 
in  8packman*s  case^  I  am  of  opinion  that 
the  order  of  Lord  Romilly  must  be  dis- 
charged, and  that  the  name  of  Mrs.  Stan- 
hope, as  executrix  of  her  la;e  husband, 
must  be  placed  on  the  list  of  contributories 
in  respect  of  100  shares  of  20/.  each.  Mrs. 
Stanhope  must  refund  any  costs  which  she 
has  received  under  Lord  Romilly's  order. 
The  official  manager  will  have  his  costs  out 
of  the  estate. 

Bolidtirs— Meanra.  Hum  ft  Momy,  f«r  officud 
manager;  Meaara.  Dobinaon  ft  Gaara,  for  Mza. 
Stanhope. 
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COURTS  OF  CHANCERY ; 


[N.  S. 


M.R.         ] 

LOBD  ROMILLT.  I     LOKD  LILFOBD  V,  KECK. 

Dec.  18.      j 

Administration  of  Estate — Assets — Mar- 
shalling  for  Vendor* s  Lien, 

Pecuniary  legatees  are  entitled  as  against 
residuary  devisees  to  stand  in  the  place  of 
an  unpaid  vendor  whose  purchase-money 
has  been  paid  out  of  the  testator's  personal 
estate. 

The  late  Lord  Lilford,  the  father  of  the 
plaiutiff,  being  seised  in  fee  of  certain  real 
estates,  by  his  will,  dated  the  24th  of 
February,  1841,  devised  all  manors,  lands 
and  hereditaments  of  or  to  which  he  was 
seised  or  entitled  in  fee  simple,  or  which 
he  had  power  to  dispose  of,  to  the  use  of 
the  plaintiff  for  life,  with  divers  remainders 
over  in  strict  settlement;  and  then,  after 
disposing  of  his  leasehold  and  copyhold 
hereditaments,  the  testator  gave  certain 
pecuniary  legacies,  and  then  gave  the  re- 
sidue of  his  personal  estate  to  such  of  his 
sons  as  should  first  attain  twenty-one 
years. 

The  testator  made  a  codicil  to  his  will, 
dated  the  23rd  of  May,  1860,  whereby, 
after  making  certain  dispositions  not  mate- 
rial to  be  stated,  he  gave  certain  annui- 
ties and  other  legacies,  and  then  gave  the 
residue  of  his  personal  estate  to  the  defen- 
dants H.  L.  Powys  and  William  Smyth, 
upon  certain  trusts  therein  mentioned,  and 
appointed  them  executors. 

On  the  15th  of  March,  1861,  the  testator 
died,  without  having  revoked  or  altered 
kis  will  and  codicil,  which  were  duly  proved 
by  the  above-named  executors.  Previously 
to  his  death  the  testator  had  entered  into 
a  valid  contract  (as  was  found  by  the  chief 
clerk's  certificate)  to  purchase  certain  estates 
for  the  sum  of  72,000/. 

The  suit  had  been  instituted  to  admin- 
ister the  testator's  real  and  personal  estates, 
and  in  the  course  thereof  the  above  con- 
tract was  completed;  and  the  Court  hold- 
ing that  the  estate  passed  under  the 
residuary  devise,  the  property  had  been 
settled  accordingly. 

The  purchase-money  had  been  paid  out 
of  the  testator's  personal  estate,  which 
thereby  became  insufficient  to  pay  the 
legacies. 


The  cause  now  came  on  upon  farther 
consideration,  the  question  submitted  to 
the  Court  being  as  to  the  right  of  the 
legatees  to  have  the  testator's  assets  mar- 
shalled so  as  to  give  them  the  benefit  as 
against  the  residuary  devisees  of  the  ven- 
dor's lien  on  the  estate  contracted  to  be 
purchased  by  the  testator. 

Mr.  Hobhouse,  for  the  plaintiff,  con- 
tended that  as  against  devisees  the  legatees 
were  not  entitled  to  stand  in  the  place  of 
the  unpaid  vendor;  as  against  the  heir-at- 
law  they  would  be  so  entitled — 

Sproule  V.  Prior,  8  Sim.  189;   s.c.  6 
Law  J.  Rep.  (n.s.)  Chanc  1; 
or  again,  as  against  devisees  in  respect  of 
a  mortgaged  estate — 

Wythe  V.  Henniker,  2  Myl.  &  K.  635; 
8.  c  3  Law  J.  Rep.  (n.s.)  Chanc 
221; 
but  in  respect  of  a  vendor's  lien  as  against 
specific  devisees,  they  are  not  entitled. 
Wythe  V.  Hennikeris  express  on  that  point 
He  also  cited 

Tombs  V.  Roch,  2  ColL  66,  490;  8.c.  15 

Law  J.  Rep.  (n.s.)  Chanc.  308. 
Birds  V.  Askey,  24  Beav.  615. 
He  also  referred  to 

Dady    v.*    Hartridge,    I   Dr.    &   Sm. 

236. 
Rotherliam   v.    Botherham,    26  Beav. 

465. 
Ikldels  V.  Johnson,   1  Giff.  22;  s.  c.  27 

Law  J.  Rep.  (n.s.)  Chanc  302. 
Pearmain  v.  Twiss,  2  Giff.  130;  8.C 

29  Law  J.  Rep,  (n.s.)  Chanc  802. 
Emuss  V.  Smith,  2  De  Gex  ife  Sm. 
722, 
and  contended  that  the  Wills  Act,  by 
giving  power  to  devise  after- acquired  real 
estate,  did  not  alter  the  law  as  it  before 
stood,  inasmuch  as  the  cited  cases  shewed 
that  there  was  a  conflict  of  authority  as  to 
whether  a  residuary  devise  of  real  estate 
since  the  statute  was  to  be  considered  as 
a  specific  or  general  gift. 

The  Master  of  the  Rolls,  without 
calling  upon  Mr,  Selwyn  and  Mr,  Cotton, 
who  appeared  for  the  legatees,  said — If  you 
admit,  Mr.  Hobhouse,  that  they  would  be 
entitled  to  marshal  in  respect  of  a  moti- 
gage,  1  think  they  must  be  allowed  to 
marshal  here.    I  do  not  think  you  can  dis- 
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tinguish  between  a  mortgage  and  a  vendor  8 
lien  in  that  respect. 

SoUcitora— Messn.  Frere,  Cholmeley  &  Fortter, 
fur  all  parties. 


HAYNES   V.    HAYNES. 


KiKDBBSLEY,  V.C. 

Feb.  9. 

Payjaent  (wt  of  Cmirt — Prentmption — 
Apr  of  Chiid-hearing. 

A  fund  in  court  paid  out  and  distributed 
upon  the  assumption  tliat  a  spinier,  aged 
fifty-thte  years  and  two  months,  would 
never  have  issue : — Qucere,  whether  this  age 
is  net  too  lots. 

This  was  a  petition  for  the  payment  out 
c»f  court  of  funds  representing  real  estate 
irhich  had  been  sold  in  an  administration 
suit;  one  fund  standing  to  the  account  of 
the  purchase-money  of  the  premises  devised 
to  Drusilla  Susannah  Haynes  and  Emma 
Haynes,  the  plaintiifs  in  the  suit,  for  their 
lives,  with  remainder  to  their  children,  and 
ultimate  remainder  to  Frederick  Haynes  in 
fee;  and  the  other  to  the  account  of  the 
purchase-money  of  the  premises  devised  to 
Emma  Haynes,  for  life,  with  remainder  to 
her  children  in  tail,  and  ultimate  remainder 
to  liaymond  Levi  Haynes  in  fee. 

The  tenants  for  life  and  ultimate  remain- 
dermen had  arranged  amongst  themselves 
to  take  the  funds  in  ceitain  shares,  and  now 
presented  this  petition,  upon  the  assumption 
that  the  two  ladies  had  arrived  at  that  age 
at  which  the  Court  would  assume  and  act 
upon  the  improbability  of  their  evtsr  having 
ittueL 

Drusilla  Susannah  Haynes  was  in  her 
sixtieth  year,  and  with  regard  to  her  there 
appeared  to  be  no  doubt ;  but  Emma  Haynes 
was  little  more  than  fifty-three  years  of  age. 
Neither  of  them  had  ever  been  married 

Mr,  Btgg,  in  support  of  the  petition, 
cited 

Price  V.  Boustead,  8  Law  Times,  N.S. 
565, 
where  the  Master  of  the  Rolls  had  ordered 
the  transfer  and  payment  of  trust-funds  to 
a  spinster  who  was  upwards  of  fifty-three. 
He  admitted  that  this  was  the  lowest  age 
to  be  found  in  the  books;   but  contended 


that  the  age  of  fifty  had  been  impliedly 
sanctioned  by  Wood,  V.C.  in 

Groves  v.  Groves,  12  W.  Rep.  45, 
and  that  of  fifty-one  by  Kinderaley,  V.C.  in 

Vidler  v.  Parratt,  12  W.  Rep.  976;  s.c. 
4  New  Rep.  392. 

KiKDKRSLEY,  V.C.  —  Vidler  v.  Parratt 
was  a  case  of  change  of  investment; 
there  is  a  great  difference  between  that 
and  payment  out  of  court;  and  I  must 
protest  against  that  case  being  used  as 
an  authority  to  shew  that  at  the  age 
of  fifty-one  I  thought  a  fund  should  be 
paid  out.  At  the  same  time,  the  Master 
of  the  Rolls  has  ordered  the  payment  out 
of  Court  in  a  similar  case  to  the  present  I 
am  somewhat  doubtful  whether  he  has  not 
brought  down  the  standard  too  low,  by 
having  considered  that  the  age  of  fifty-three 
is  sufficient:  still  I  do  not  think  that  I 
ought  to  set  up  a  different  rule,  and  there- 
fore I  will  make  the  order.  There  must  be 
the  usual  undertaking  to  refund,  in  the 
event  of  there  being  any  issue. 

Solicitor— Mr.  C.  M.  Stretton,  for  all  parties. 


Note. — The  Court  has  paid  out  trust- funds,  on  the 
presumption  of  females  being  past  child-bearing,  in 
the  following  cases :  Leng  ▼.  Uodyta  (1),  feme  covert, 
age  69  ;  Brown  v.  Pringle  (2),  feme  covert,  age  66 ; 
UamiUon  v.  Brickwood  (3),  widow,  age  65  ; 
Mackenzie  v.  King  (4),  widow,  age  64  ;  Davis  v. 
Bath  (5),  feme  covert,  age  b2\IUtke  Commissioners 
of  Wide  StrteU  (6),  widow,  age59 ;  Edwards  v.  Tuck 
(J\  spinster,  age  57 ;  Kennedy  v.  Sedgwick  (8;, 
widow,  age  57 ;  Lyddon  v.  Ellison  (9),  spinster, 
age  56 ;  Fraser  v.  Fraser  (10),  spinster,  age  55  ; 
Price  V.  Bouslead  (11),  spinster,  age  53. 

(1)  Jac.  585. 

(2)  4  Haz«,  124  ;  b.c.  14  Law  J.  Rep.  (v.b.) 
Cbanc.  121. 

(3)  5  Law  J.  R«p.  (er.s.)  Chanc.  144. 

(4)  17  Law  J.  Rep.  (n.s.)  Chano.  448. 

(5)  8  Jur.  1114,  note. 

(6)  7  Ir.  Eq.  Rt-p.  484. 

(7)  23  Beav.  268,  and  cases  there  noted. 

(8)  3  Kay  k  J.  540. 

(9)  19  Beav.  565. 

(10)  Jac.  586,  note. 

(11)  8  Law  Times,  N.S.  565. 
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COURTS  OF  CHANCERY: 


[N.S. 


Lord 
Feb. 


M.R.         ) 

,D  BOMILLT.   V 

a.  12,  19.   J 


In   re  THE'  hafod    lead 

MINING    COMPANY    (LIM- 
ITED). 


Joint  -  Stock  Company  —  Questionable 
Transfer — False  Consideration. 

A  transfer f  made  from  a  desire  on  the 
part  of  the  transferor  to  escape  from  lia- 
bility, is  not  bad  where  the  directors  have  no 
veto,  even  though  money  should  have  been 
paid  to  the  transferee  for  taking  the  shares, 
and  the  transfer  falsely  states  money  to  Itave 
been  paid  to  the  transferor. 

This  was  an  adjourned  summons,  wliich 
had  been  taken  out  by  the  officiid  liqui- 
dator of  the  above  company,  which  was 
being  wound  up,  to  have  Thomas  SUter 
placed  on  the  list  of  contributoiies  in  re- 
spect  of  100  shares,  which  had  been  trans- 
ferred by  him  to  one  Cassin  under  circum- 
stances which,  as  the  liquidator  alleged, 
rendered  the  transfer  void. 

In  and  previously  to  the  month  of  No- 
bember,  18G3,  T.  Slater  was  the  holder  of 
100  shares  in  the  above  company.  A  call 
of  lOs.  per  share  had  been  made  in  the 
previous  month  of  September,  and  the 
secretary  had  hinted  at  the  possibility  of 
the  company  being  wound  up.  Slater 
became  anxious  about  his  position,  and 
desirous  of  being  quit  of  any  further 
liability,  and  he  had  some  discussions  with 
one  Mr.  Cassin,  an  accountant,  as  to  the 
position  of  the  company  and  the  course  he 
ought  to  adopt  Cassin,  at  the  request  of 
Slater,  made  some  investigations  into  the 
affairs  of  the  company,  and  ultimately,  on 
the  12th  of  November,  Slater  executed  a 
transfer  of  the  100  shares  to  Cassin,  the 
consideration  expressed  in  the  transfer 
being  25/.  paid  from  C^issin  to  Slater. 

Cassin  was  at  that  time  indebted  to 
Slater  in  a  sum  of  229/.  on  a  bond,  and 
instead  of  paying  25/.  for  the  shares,  as 
stated  on  the  transfer,  he  received  5/.  in 
cash,  and  had  25/.  written  off  his  debt  to 
Slater. 

On  the  27th  of  November  the  traiu^er 
was  duly  registered. 

On  the  4th  of  November,  1864,  the 
com^uiny  was  ordered  to  bo  wound  up ;  but 
uo  objection  was  maile  to  the  validity  of 
the  trausfer  for  many  months  alter. 


The  evidence  as  to  the  circumstaooes 
under  which  the  transfer  was  executed  was 
conflicting,  Cassin  stating  that  he  took 
the  transfer  under  pressure,  and  through 
fear  of  being  sued  by  Slater  for  his  debt ; 
Slater,  on  the  contrary,  insisted  that  CassiD 
took  the  shares  in  the  hope  of  being  ap- 
pointed official  liquidator  in  the  event  of 
the  company  being  wound  up.  It  appeared 
that  Cassin  had  asked  for  an  indemnity, 
but  that  it  had  been  refused.  His  Lordship 
considered  that  on  the  evidence  there  was 
nothing  in  the  circumstances,  apart  from 
the  mis-statement  of  the  consideration,  to 
entitle  the  liquidator  to  set  aside  the 
transfer. 

It  did  not  appear  that,  by  the  articles  of 
association,  the  assent  of  the  directors  was 
necessary  to  a  valid  transfer  being  made. 

Mr.  Selwyn  and  Mr.  Roxburgh,  for  the 
official  liquidator,  argued  that  Cassin  was 
insolvent,  that  the  whole  transaction  was 
fraudulent  as  against  the  other  shareholders; 
the  arrangement  being,  that  Cassin  was  to 
be  the  l^al  owner,  in  order  that  better 
terms  might,  in  the  event  of  a  winding-up, 
be  made  with  the  company;  but  that  all 
liabilities  were  to  be  borne  by  Slater.  They 
also  insisted  that  the  mis-statement  d 
the  consideration  alone  rendered  the 
transfer  void,  being  made  to  conceal  the 
nature  of  the  transaction  from  the  directors. 
They  cited 

Bndd'scase,  30  Beav.  143;  8.C.  31  Law 

J.  Rep.  (n.s.)  Chanc  4, 
as  proving  tiiat  the  hx^  of  the  transfer  being 
made  so  long  before  the  winding-up  was 
immaterial.  They  also  cited 

Hyam'scase,  1  De  Gex,  F.  &  J.  75;  8,c. 

29  Law  J.  Rep.  (k.b.)  Clianc.  243. 
Lund's  case,  27  Beav.  465;  8.c  28  Law 

J.  Rep.  (N.a.)  Chanc  628. 
Costellos  case,  2  De  Gex,  F.  &  J.  302; 

s.  c.  30  Law  J.  Rep.  (n.s.)  Chanc.  1 13. 
They  urged  that 

De  Passes  case,  4  De  Grex  &  J.  544 ;  8.c. 

2S  Law  J.  Rep.  (n.s.)  Chanc.  769, 
was  the  only  one  against  them. 

Mr.  Southgate  and  Mr.  Crosdey,  for 
Slater,  opposed  the  application.  —  They 
ai^ed  that  even  i^  as  between  Cassin 
and  Slater,  the  circumstances  had  been 
such  as  to  entitle  Cassin  to  set  the  trans- 
action aside,  yet  that  would  not  entitle  the 
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liqaidator  to  intervene;  that  there  was,  in 
hot,  no  ground  for  saying  that  the  trans- 
action was  colourable,  and  that  the  mere 
hct  that  the  transferor  was  anxious  to  get 
oat  of  the  company  would  not  make  the 
transfer  bad.  On  the  last  point,  they  relied 
on 

Jt9M^9  casf^  2  De  Qex  k  J.  638 ;  s.  c. 
27  Law  J.  Rep.  (n.s.)  Chanc  757. 
They  also  cited  and  commented  on  the 
authorities  above  referred  to. 
Mr.  Selwyny  in  reply. 

The  Masteb  of  thb  Rolls  (Feb.  19), 
after  stating  the  facts,  said:  Unquestion- 
ably, where  a  shareholder  has  assigned  his 
shares  to  a  pauper,  or  a  servant,  to  avoid 
paying  his  share  of  the  debts  of  the  com- 
pany, so    as   to    throw  an  increased  lia- 
bility on   the  other  shareholders,    I   have 
always  held  the  transaction  void ;  but  1  do 
not  think  those  cases  prevent  a  bona  fidt 
sale  or  a  hona  fide  giving  of  money  to  a 
person  to  take  shares  off  one's  hands. — His 
Lordship  then  went  through  the  evidence 
in  detail,  and  said  there  was  nothing  to 
indace  hina  to  suppose  that  Cassin  was  not 
able  to  pay  any  calls  that  might  be  made, 
and,  after  pointing  out  that  no  indemnity 
had  been  ^ven  to  him  by  Slater,  said  that, 
apart  from  the  false  statement  of  the  con- 
sideration, there  was  no  ground  for  holding 
the  transfer   bad;  that  last  was   a  very 
serious  matter,  and  not  explained  on  either 
side,  and,  no  doubt,  it  would  deceive  the 
directors.     Still,  as  he  could  not  find  that 
the  directors  here  had,  by  the  nilcs  of  the 
company,  power  to  prevent  a  transfer  to 
any  particular  transferee  being  registered, 
he  could  not  hold  that  that  fact  alone,  though 
▼ery  objectionable,  was  sufficient  to  induce 
the  Court  to  set  the  transfer  aside  as  fraud- 
ulent :  it  would  be  too  much  to  lay  down 
as  a  rule  that,  whenever  the  consideration 
was  mis-stated,  the  transfer  would  be  void. 
The  summons  would  be  dismissed;  but  Mr. 
Slater  mut^t  pay  his  own  costs. 


SoHciton  —  MeMn.  ValUnce  It  ValUnce,  for 
official  liqaidator;  Menn.  Bailey  ft  Child,  fur 
Mr.  8Wier. 


KiNDEBSLET,  V.C. 

Jan.  29; 
Feb.  24. 


In 


re    wooTTON  s 

ESTATE. 


Lands  Clauses  Consolidation  Act,  8  Vict, 
c.  18.  *.  74. — Zxind  taken  subject  to  Building 
Lease  —  Income  of  Purchase  -  Money  — 
Tenant  for  Life — Remaindermen. 

Where  a  railway  company  take  lands, 
subject  to  a  lease  at  a  low  ground-rent,  the 
tenant  for  life  is  only  entitled  to  t/ie  amount 
of  the  ground-rent  out  of  the  income  of  the 
purchase-money,  and  the  excess  of  income 
must  be  accumulated  until  the  expiration  of 
the  leaaefor  the  benefit  of  the  estaie. 

This  was  a  petition  for  the  interim  in- 
vestment of  a  sum  of  4,840/.  paid  for  the 
purchase  of  some  land  by  the  Brighton  and 
South  Coast  Railway  Company,  under  the 
Lands'  Clauses  Consolidation  Act  The 
land  formed  part  of  a  freehold  estate  at 
Camberwell,  devised  by  the  will  of  Thomas 
Wootton  to  his  wife  for  life  or  during 
widowhood,  with  remainders  over. 

The  testator  at  the  time  of  his  death 
was  seised  in  fee  subject  to  a  long  build- 
ing lease  which  had  been  granted  in  1781, 
at  a  ground-rent  (considerably  less  than  a 
rack-rent)  of  40/.  per  annum,  in  considera- 
tion of  a  covenant  by  the  lessee  to  lay  out 
a  certain  sum  of  money  in  building  on  the 
estate.  The  devise  in  the  will  comprised  all 
the  testator's  real  estate,  with  a.  declaration 
that  the  tmstees  should  not  have  any  power 
to  sell  or  dispose  of  the  same. 

The  land  was  taken  by  the  company 
subject  to  the  lease,  nearly  twelve  years  of 
the  term  still  remaining  unexpired.  The 
lessee's  interest  was  dealt  with  sepa- 
rately. 

Some  dispute  having  arisen  between  the 
parties  ns  to  the  value  of  the  reversion,  the 
whole  price  had  been  assessed  by  a  jury  at 
4,840/. 

An  apportionment  had  been  made  of 
the  ground-rent,  leaving  10/.  a  year  pay- 
able to  the  company  in  respect  of  the  land 
taken  by  them. 

The  question  now  arose  whether  the 
petitioner,  Mra  Wootton,  as  tenant  for 
life,  was  entitled  to  the  whole  income  of 
the  4,840/.  (which  would  amount  to  about 
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160^.  per  annum)  or  whether  she  \ia8  only 
entitled  to  receive  10/.  a  year  in  respect  of 
the  rent  apportioned  on  the  laud  taken, 
the  remaindermen  contending  that  the 
excess  of  income  should  be  accumulated 
for  the  benefit  of  the  estate  untU  the  expira- 
tion of  the  lease. 

Mr,  Speedy  for  the  tenant  for  life. — The 
price  given  by  the  company  exactly  repre- 
sents the  value  of  that  which  was  devised 
by  the  testator,  namely,  his  estate  and 
interest  in  the  land  subject  to  the  lease, 
not  merely  the  rent  reserved  by  the  lease. 
Accordingly  the  petitioner  is  entitled 
to  the  whole  income  arising  from  the 
fund — 

Re  SiewarcTs  Estate,  1  Drew.  636. 

Mr,  Pitcaim,  for  the  remaindermen. — 
The  tenant  for  life  is  entitled  during  the 
lease  to  her  share  of  the  rent,  and  no  more. 
Subject  to  that,  the  whole  estate  is  in 
the  remaindermen.  The  declaration  in  the 
will  shews  the  intention  of  the  testator 
that  the  estate  should  not  be  enjoyed  to 
the  prejudice  of  those  entitled  in  re- 
mainder. The  sale  of  the  land  ought  not 
to  affect  the  position  of  the  parties.  The 
purchase-money  is  the  price  of  the  pre- 
sent rent  and  the  future  reversion.  The 
case  comes  within  the  74th  section  of 
the  act — 

Morgan's  Chancery   Acts,   p.    37,  and 

cases  there  cited. 
Compare  Jeffreys  v.  Conner,  28  Beav.  328. 
Be  Money's  Trusts,  2  Drew.  «fe  Sm.  94  ; 

s.  c.  31  Law  J.   Rep.   (n.s.)  Chanc. 

496. 

Mr,  J.  H,  Taylor,  for  the  company,  sub- 
mitted to  take  the  usual  order  to  pay  the 
costs  of  the  application,  "except  such,  if 
any,  as  were  occasioned  by  litigation  be- 
tween adverse  claimants" — 

lie  Cant's  Estate,   1  De  Gex,  F.  &  J. 
153. 

Mr.  Speed,  in  reply. — The  provisions  of 
the  74th  section  apply  to  a  tenant  for  life 
of  the  reversion,  a  contingent  interest 
which  may  never  be  enjoyed.  Here  the  life 
estate  is  immediate.  Jeffreys  v.  Conner 
was  a  case  of  specifically  devised  leaseholds. 
The  respondents  have  no  right  to  increase 


the  value  of  the  reversion  at  the  expense  of 
the  tenant  for  life. 

KiNDEBSLEY,  V.C.  (Feb.  24),  after  statiug 
the  case,  said — In  the  first  place,  I  must  va- 
sume  that  the  jury  put  a  fair  and  proper  value 
on  what  they  assessed,  and  it  must  also  be 
assumed  that  the  value  of  the  lei^see's  interest 
and  the  reversion  together  makeup  the  whole 
value  of  the  fee  simple  in  possession.    Now 
it  is  clear  that  if  a  rack-rent  had  been  pay- 
able by  the  lessee,  no  question  would  have 
arisen ;  the  tenant  for  life  would  have  been 
entitled  to  the  whole  income  :    and  it  is 
equally  clear  that  the  remaindermen  must 
be  entitled  at  the  end  of  the  term  to  the 
whole  value  of  the  fee  simple  in  possession. 
But  then,  why  should  this  lady  have  a  larger 
income  than  she  had  before  the  land  was 
taken?   She  was  not  in  possession  of  the 
property,  and  there  has  been  no  damage  to 
her  from  severance ;  she  is  simply  deprived 
of  that  portion  of  the  rent ;  and,  of  course, 
she  ought  to  be  compensated  to  that  extent, 
but  I  see  no  reason  for  her  receiving  more. 
Looking  at  the  interest  of  the  remainder- 
men in  the  reversion,  their  right  is  at  the 
expiration  of  the  lease,  whether  the  tenant 
for  life  shall  be  living  or  not,  to  have  the 
fund,  then  representing  the  purchase-money 
of  the  land,  equal  in  value  to  the  value  of 
the  fee  simple  in  possession.    It  is  clear 
that  if  the  tenant  for  life  takes  the  whole 
income,  there  will  not  be  such  a  fund.    I 
think,  therefore,  that  the  rule  of    equity 
applicable  to  this  case  is  that  which  has 
been  usually  adopted  in  cases  of  ecclesias- 
tical property  held  under  beneficial  leases. 
The  tenant  for  life  is  entitled  to  10/.  a  year 
out  of  the  income  arising  from  this  fund. 
The  income  in  excess  must  be  accumulated 
until  the  expiration  of  the  lease  for  the 
benefit  of  the  estate. 


Solicitors — MeBen.  Wootton  &  Son,  for  the  estate ; 
Messrs.  Faithful),  Son  &  Coode,  fur  the  railway 
company. 
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L0BD9  JvtmcKi. 
Dec.  15; 
Jan.  17. 


In  re  the  leeds  bank- 
tso  company. 

dobson's  case. 

feabnside's    and 
dean's  case. 


Ccmpany — Contributory — Executor. 

Certain  reserved  ehares  in  a  company 
were  allotted  inreepeetofthe  original  sharee^ 
and  the  executors  of  a  deceased  member  ac- 
cepted new  shares  allotted  in  respect  of  their 
testator's  shares,  though  they  had  no  power 
so  to  do  under  his  will : — Held  (reversing 
the  decision  of  Kindenley,  Y.C.^,  that  the 
executors  must  be  put  upon  the  list  of  eon- 
trihutoriss  in  their  individual  ampacity  in 
respect  of  the  new  shares.  Even  assuming 
tkatunder  the  deed  of  settlement  the  executors 
had  no  right  to  acquire  or  hold  the  shares 
M  their  own  right,  still  their  personal  lic^ 
bilHy  would  follow  on  acceptance  of  the 
shares  unless  the  contract  were  set  aside. 

These  were  appeals  from  decisions  of 
Vice  Chancellor  Kindenley,  which  are  re- 
ported antCy  p.  75,  where  the  facts  are  fully 
stated.  Tbs  appellant  in  each  case  was 
the  official  liquidator  of  the  bank,  who 
BOQ^t  to  have  Richard  Dobson  put  upon 
the  list  of  oontiibutories  in  his  individual 
capacity  in  respect  of  the  two  new  shares 
taken  by  him;  and  to  have  Sarah  Feam- 
nde  and  John  Dean  put  upon  the  same 
hst  in  their  individual  capacities  in  respect 
of  the  two  new  shares  taken  by  them. 

Mr.  Glasse  and  Mr.  Cotton  were  for  the 
appellant 

Mr.  Baily  and  Mr.  Wickens  were  for 
the  respondents  in  both  cases. 

The  arguments  and  cited  authorities 
were  the  same  as  in  Dobson' s  case  in  the 
Court  below. 

LoBD  Justice  Tubnbb  (after  stating  the 
facts  of  the  cases)  said — I  take  this  oppor- 
tunity of  observing  that  the  course  of  deal- 
ing with  companies'  cases  of  late  has  been 
veiy  satisfiactory,  the  cases  being  brought 
before  the  Court  upon  admissions  which 
contun  a  summary  of  the  facts  without 
there  being  that  long  discussion  upon  them 
which  we  used  to  have  on  the  affidavits. 
These  cases,  as  Vice  Chancellor  Kindersley 
Kcw  SsanSy  85. — Chako. 


has  justly  observed,  are  very  peculiar  in 
their  circumstances;  but  I  think  they  may 
well  be  decided  upon  principle.  It  will  be 
convenient,  first,  to  deal  with  the  case  of 
S.  Feamside  and  J.  Dean.  With  all  pos- 
sible respect  to  the  Vice  Chancellor,  fh)m 
whose  judgment  we  have  but  rarely  occa- 
sion to  differ,  I  have  been  unable  to  satisfy 
myself  that  the  order  putting  these  persons 
upon  the  list  of  contributories  as  executors 
can  be  correct  The  consequence  of  these 
persons  being  so  put  upon  that  Ust  must, 
as  it  seems  to  me,  be  to  render  the  estate 
of  their  testator  liable  in  respect  of  their 
shares.  So  long  as  they  stand  upon  the 
list  as  executors  it  would  not,  as  I  appre- 
hend, be  competent  to  them  to  dispute  the 
liability  of  their  testator's  estate  in  any 
proceedings  which  the  official  liquidator 
may  institute  against  them.  But  so  far  as 
anything  is  clear  in  this  case,  it  is  in  my 
opinion  qidte  dear  that  the  estate  of  the 
testator  is  in  no  way  liable  in  respect  of 
these  shares. 

It  is  not,  I  think,  any  answer  to  this 
view  of  the  case  that  these  persons  may  be 
bound  to  indemnify  the  testator's  estate,  for 
it  may  not  be  in  their  power  to  do  so ;  and 
the  question  whether  ijus  order  is  right  or 
not  cannot  depend  upon  their  capacity  in 
this  respect  I^  therefore,  these  persons 
ought  not  to  be  put  upon  the  list  in  their 
individual  character,  they  ought  not,  as  it 
seems  to  me,  to  be  put  upon  the  list 
at  all 

Ought  they,  then,  to  be  put  upon  the  Ust 
in  their  individual  character?  In  my  opin- 
ion, again  speaking  with  all  deference  and 
respect  to  the  Vice  Chancellor,  they  ought 
The  character  in  which  persons  ought  to 
stand  upon  a  list  of  contributories  depend- 
ed, as  I  think,  until  the  passing  of  the  late 
act,  upon  the  relation  in  which  they  stood 
to  other  contributories;  and  although  the 
late  act  may  have  extended  it,  it  does  not 
seem  to  me  to  have  otherwise  altered  the 
principle  upon  which  the  list  is  to  be  made 
up.  In  what  relation,  then,  did  these  per- 
sons stand  to  the  other  contributories  of 
this  company  when  the  order  for  winding  up 
the  company  was  made?  Plainly,  as  it  seems 
to  me,  upon  the  footing  of  equal  Mability 
with  those  of  other  contributories.  It  is  true 
that  they  acquired  the  shares  as  executors ; 
but  the  question  is,  not  in  what  character 
2R 
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they  acquired  the  ahares,  but  upon  what 
terms,  as  between  themselyes  and  the 
other  contributories,  they  held  them  when 
so  acquired ;  and  I  cannot  go  the  length  of 
holding  that  because  a  man  acquires  a  right 
to  shares  in  a  company  or  partnership,  as 
executor,  he  will  be  entitled  to  hold  them 
upon  any  other  than  the  ordinary  terms. 
An  executor  may  cany  on  a  trade  as  ex- 
ecutor; but  he  is  not  the  less  personally 
liable  for  all  the  debts  which  he  may  con- 
tract in  the  trade ;  and  so  I  take  it  to  be 
in  the  case  of  executors  entering  into  part- 
nership, both  as  to  their  liability  to  cre- 
ditors, and  as  to  the  relation  in  which  they 
stand  towards  their  partners.  To  put  a  case 
strictly  analogous  to  the  present:  three 
persons  enter  into  partnership  ;  they  agree 
that  each  shall  take  one-fourth  of  the  pro- 
fits, and  that  the  remaining  fourth  shall  not 
be  divided,  but  may  at  any  future  time  be 
taken  by  any  of  them  as  they  may  afterwards 
agree;  and,  further,  that  the  partnership 
shall  not  be  determined  by  the  death  of  any 
of  them.  One  of  the  partners  dies ;  the 
surviving  partners  offer  the  reserved  share 
to  his  executors,  and  the  executors,  with- 
out any  authority  under  the  will  to  do 
so,  accept  the  share :  could  it  be  contended 
that,  as  between  them  and  the  surviving 
partners,  they  would  be  liable  in  respect 
of  this  share  only  to  the  extent  of  the 
assets  of  the  deceased  partner)  I  think, 
very  clearly,  not;  and  so,  I  think,  it 
must  be  in  the  present  case.  I  do  not 
mean  to  say  that  the  liability  might  not  be 
so  restricted  by  express  provisions,  or  that 
in  this  case  it  might  not  have  been  so  re- 
stricted ;  but  I  think  that  something  much 
more  strong  than  is  to  be  found  in  this  case 
would  be  necessary  so  to  restrict  it  It 
was  argued  in  support  of  this  order  that 
these  ^bares  were  a  mere  accretion  to  the 
original  shares,  to  be  held  as  the  original 
shares  were  held ;  and  that  to  make  ^ese 
executors  personally  liable  in  respect  of 
them  would  be  to  alter  the  contract  upon 
which  the  shares  were  taken.  But  if,  as 
has  seemed  to  me  to  be  the  case,  these 
shares,  although  acquired  by  these  persons 
as  executors,  ought  to  be  taken  to  be  held 
by  them  in  their  own  right,  this  argument 
does  not  affect  the  case.  It  was  further 
argued,  in  support  of  the  order,  that  these 
shares,  being  less  in  number  than  five,  could 


not  be  held  by  these  executors  in  their  omi 
right,  by  reason  of  the  seventh  clause  of 
the  deed,  which  provides  that  nobody  ahsll 
hold  less  than  five  shares  in  his  own  right 
But  this  argument  again  points  to  the  right 
to  acquire  the  shares,  and  not  to  the  con- 
sequences resulting  from  the  acquisition  of 
them.     The  fourteenth  and  eighteenth  arti- 
cles of  the  deed  were  also  relied  upon  to  shew 
that  these  persons  never  became  members 
of  the  company ;  but  there  was  a  complete 
contract  by  them  to  take  the  shares,  as  it 
was  held  in  Barretts  caw  (1)  ;  and  if  it  was 
necessary  to  decide  the  question,  the  four- 
teenth article  of  the  deed  seems  to  me  to 
apply  only  to  shares  devolving  upon  execu- 
tors ;  and  the  eighteenth  article,  whatevw 
its  effect  may  be  as  to  creating  a  ri^t 
to  forfeit  the  shares,  or  neglect  or  refusal  to 
execute  the  deed,  does  not,  as  I  think,  pre- 
vent the  acquisition  of  the  shares.     Assum- 
ing that  these  executors  acquired  no  tiUe  to 
hold  the  shares  in  their  own  rights  or  that 
they  were  misled  into  supposing  they  could 
hold  them  as  executors,  these  are  facts  which 
would  go  no  further  than  to  give  them  a 
right  to  set  aside  the  purchase  on  taking 
proper  proceedings  for  that  purpose;  but 
no  such  proceedings  have  been  taken,  and 
we  can  oidy  deal  with  the  case  as  it  stands. 
I  desire,  however,  not  to  be  understood  as 
intending  to  give  the  least  encouragement 
to  any  such  proceedings. 

The  observations  I  have  made  in  the 
case  of  Feamside  and  Dean  apply  no  less 
to  the  case  of  Dobion;  and  in  my  opinion, 
therefore,  both  these  orders  ought  to  be 
discharged,  and  both  these  parties  must  be 
put  upon  the  list  in  their  individual  cha- 
racter; but  having  regard  to  the  opinion 
of  the  Vice  Chancellor,  and  to  these  being 
cases,  as  we  understand  them  to  be,  selected 
for  the  purpose  of  settling  the  general  prin- 
ciple, I  think  we  may  properly  allow  the 
costs  of  the  appeal  to  be  paid  out  of 
the  estate. 

LoBD  Justice  Enioht  Bbuck — I  agree 

SolidtorB  —  MeiRv.  Freshfidd  k  KewmAo,  for 
official  liquidator;  Mmtn,  Toit  k  Co.,  agents 
for  Mr.  J.  M.  Banet  i|nd  Mr.  J.  ThM^nh, 
Leedfl,  for  oontribotoriea. 


(1)  84  Law  J.  Rep.  (k.b.)  Chane.  Md. 
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Wood,  V.C.  )      edwabds  v,  wkjkwab 
Jan.  13,  22.  /  (No.  2). 

Vendor  and  Purchcuer — Underlease — 
Surrender — Attommmt, 

A  leasehold  house  was  underlet  for  twenty- 
out  years  to  P.  by  trustees.  The  trustees 
afterwards  granted  afresh  underlease  to  K, 
for  twenty '<mie  yearSy  and  sold  the  property 
by  auction  to  a  purchaser,  who  had  no  notice 
of  the  ftrst  underlease,  P,  after  the  sale, 
by  deed  purported  to  surrender  his  interest 
to  Ike  trustees : — Held,  that  as  the  first  lessee 
had  not  eUtomed  to  the  second,  the  surrender 
was  rightly  made^  and  the  purchaser  must 
complete. 

In  this  administration  snit  a  sale  had 
been  directed  of  a  leasehold  house  of  the 
testator.  The  house  was  accordingly  put 
up  to  auction,  and  Mr.  Brayne  was  the 
highest  bidder  and  declared  the  purchaser. 
The  particulars  of  sale  stated  that  the  house 
was  subject  to  an  underlease  to  Eitson  for 
twenty-one  years  granted  in  1864,  but  an 
underlease  had  be^  previously  granted  by 
the  trustees  of  the  will  to  Messrs.  Palmer,* 
also  for  twenty-one  years,  and  this  was  not 
disclosed  by  the  particulars  of  sal&  The 
underlease  to  Eitson  was  for  twenty-one 
years  from  Michaehnas,  1861,  and  the 
underlease  to  the  Palmers  was  for  twenty- 
one  yean  from  Michaelmas,  1863,  both  at 
a  rent  of  50/L  Messrs.  Palmer  had  sent 
back  the  key,  which  was  accepted  by  the 
trustees,  and  had  ceased  to  pay  rent 

Hie  purchaser  objected  to  the  title  on 
account  of  the  lease  to  Messrs.  Palmer. 
A  sommons  was  adjourned  into  Court  to 
settle  this  objection,  and  on  the  16th  of 
November,  1865,  the  objection  being 
allowed  (1),  the  summons  watf  directed  to 
stand  oyer  for  a  month,  to  enable  the  plain- 
tift  to  obtain  a  surrender  of  the  under- 
lease to  Messrs.  Palmer. 

Messrs.  Palmer  executed  a  deed,  which 
purported  to  be  a  surrender  of  their  under- 
lease to  the  trustees  of  the  will. 

The  purchaser  still  objected  to  the  title, 
on  the  ground  that  the  surrender  ought  to 
hare  been  made  to  the  inmiediate  rever- 
noner,  Kitson,  and  that  the  alleged  sur- 


render operated  as  an  assignment,  and  that 
if  he  took  an  assignment  of  that  under- 
lease, he  would  be  liable  at  the  suit  of 
Kitson  or  his  assigns  to  pay  and  perform 
the  rent  and  covenants  of  Palmer's  lease, 
and  if  he  did  not  take  such  assignment 
the  title  would  be  in  the  same  state  as 
when  the  objection  had  been  allowed. 

The  summons  was  again  adjourned  into 
Court 

Mr,  C,  Brown  appeared  for  the  pur^ 
chaser. 

Mr.  Oiffard  and  Mr,  W,  Forster,  for  tibe 
trustees. 

Mr,  G,  Brown,  in  reply. 

Wood,  V.C.  (Jan.  22)  said  Rawlyns's 
ease  (2)  governed  the  present,  and  t^ere 
not  having  been  an  attornment  by  Messrs. 
Palmer  to  Kitson,  Kitson's  interest  had 
been,  till  the  surrender  a  mere  interesse 
termini,  and  not  a  lease  of  the  reversion,  as 
contended  by  the  purchaser.  The  trustees 
were  therefore  the  proper  persons  to  take 
the  surrender.  The  title  was  good,  and  the 
purchaser  must  now  complete. 

Note. — The  point  as  to  the  interesse  termim  does 
not  appear  to  have  been  the  subject  of  argumentir 
nor  waa  the  statute  4  Ann.  c.  16.  s.  9,  as  to  attorn- 
ment, refeired  to. 

SoUdton — Messrs.  VaUanoe  h  Vallanoe^  for  par- 
chaser;  Mr.  J.  Andrew,  for  tnisteea. 


WOODS  V.  LAMB. 


Wood,  V.C. 
Jan.  22. 

Partnership  —  Effect  of  Articles  after 
Term  expired. 

At  the  expiration  of  articles  of  partner- 
ship the  partnership  was  carried  on  unthout 
new  articles,  A  particular  mode  of  sale  of 
the  partnership  assets  had  been  provided 
by  the  articles  at  the  expiration  of  the  term, 
or  upon  notice  of  dissolution  by  any  of  the 
partners: — Held,  ^lat  such  mode  of  sale 
was  not  applicaJble  to  tJie  determination  of 
the  continuing  partnership  at  wilL 

In  1850  the  plaintiffs  J.  and  T. 
Woods  entered  into  a  partnership  with 


(1)  AnU,  48. 


(2)  4  Bep.  52,  a. 
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the  defendant  as  cotton-spinners,  mann- 
facturers  and  merchants,  under  an  agree- 
ment dated  the  12th  of  June,  1850.  The 
plaintiffs  advanced  half  the  capital,  and 
managed  the  business  upon  salaries,  and 
were  to  receive  half  the  profits.  The  part- 
nership was  to  terminate  on  the  1st  of 
Januaiy,  1857,  unless  otherwise  deter- 
mined. There  was  contained  in  the  agree- 
ment a  provision  for  the  determination  of 
the  partnership  at  the  desire  of  any  two 
of  the  parties,  upon  their  giving  notice 
thereof  in  a  particular  manner. 

The  agreement  also  contained  a  clause 
whereby,  so  far  as  is  material,  it  was 
provided  as  follows : 

"That  unless  the  said  several  parties 
thereto,  or  the  survivors  of  them,  should, 
three  months  previous  to  the  1st  of 
January,  1857,  mutually  agree  to  cany  on 
the  partnership  concern  at  the  expiration 
of  the  said  term  of  six  years  then,  at  the 
expiration  of  such  term,  and  also  if  the 
said  co-partnership  should  be  dissolved  by 
notice,  as  thereinbefore  was  mentioned, 
then  on  such  dissolution,  a  statement  or 
balance-sheet  of  all  debts,  goods,  &c.  and 
effects  should  be  taken  similar  to  the 
annual  stock-taking  account,  and  that  such 
stock,  &c,  subject  to  the  debts,  &c,  of  the 
concern,  should  be  put  up  for  sale  among 
the  parties,  and  that  the  highest  bidder  or 
bidders  should  be  entitled  to  retain  the 
same,  and  pay  the  retiring  partner  or 
partners  the  balance  of  their  or  his  accounts 
or  account"  And  there  were  also  contained 
further  provisions  for  carrying  out  the  sale 
impartially. 

By  an  agreement  indorsed  on  the  former 
agreement,  it  was  contracted  by  the 
parties  to  carry  on  the  business  upon 
similar  terms  up  to  the  Ist  of  January, 
1862. 

Subsequently  to  the  Ist  of  January,  1862, 
the  partnership  business  was  carried  on 
without  any  fresh  agreement.  The  parties 
being  desirous  of  dissolving  partnership, 
the  plaintiffs  and  the  defendant  entered  into 
negotiations  for  the  sale  and  purchase  of 
the  business.  Failing,  however,  to  come  to 
any  arrangement  as  to  this,  the  plaintiffs 
filed,  on  the  30th  of  January,  1865,  a  bill 
for  the  dissolution  of  the  partnership  and 
a  sale  of  the  assets  in  the  manner  pro- 
vided by  the  agreement 


Mr.  RoU  and  Mr,  De  QtXy  for  the  plain- 
ti£^  cited — 

King  v.  Ghvck,  17  Beav.  325. 
LindUey  mi  PartnerBhip,  678. 
Mr.  Daniel  and  Mr.  Birley,  for  the  de- 
fendant, were  not  called  on. 

Wood,  Y.C.  said,  he  did  not  think  he 
ought  to  introduce  ike  declaration  asked  for 
by  the  plaintiffs.  Everybody  admitted  the 
common  principle  that  when  a  partnership 
goes  on  as  between  partners  who  hav»  been 
bound  by  articles,  it  is  assumed  that  that 
partnershipcontinues  on  the  principles  which 
the  articles  have  laid  down.  That  was  a  very 
convenient  assumption :  without  it  nobody 
would  know  how  the  accounts  were  to  be 
taken,  or  what  directions  to  give  with  re- 
ference to  a  great  number  of  material  points 
in  which  the  parties  might  be  concerned,  even 
in  carrying  on  their  business.  Itseemedtohim 
there  was  a  considerable  difference  between 
the  determination  of  a  partnership  by  will 
at  any  moment,  and  a  determination  at  the 
expiration  of  the  term.    If  it  was  expressed 
in  the  articles  that  it  was  to  be  d^erained 
at  the  expiration  of  a  term,  that  was  a  thii^ 
which  was  known,  and  for  which  prepara- 
tion could  be  made,  and  the  parties  could 
prepare  for  a  sale.  If  it  was  a  determination 
on  a  particular  notice,  that  also  was  a  thing 
which  was  known ;  when  notice  was  given, 
it  would  inform  the  parties  what  were  the 
right  steps  to  be  taken  with  reference  to  it 
But  if  tiie  partners  were  reduced  to  the 
condition  that   the  partnership  might  be 
dissolved  at  will,  or  in  fact  was  dissolved 
at  will,  as  was  then  the  case,  so  that,  with- 
out the  least  notice,  they  were  called  on  to 
make  preparations  for  a  sale  before  they  could 
make  any  previous  arrangement  between 
them,  at  twenty-four  hours'  notice  or  less, 
he  thought  it  was  too  much  to  say  that  the 
provisions,  which  were  carefully  made  for 
the  expiration  of  the  partnership  in  a  par- 
ticular manner,  could  be  carried  on  for  dis- 
posing of  the  property  after  the  partnership 
had  terminated  otherwise.  It  seemed  to  him 
that  it  would  be  carrying  the  principle  be- 
yond anything  to  which  it  had  been  carried 
before,  to  say,  that  because  the  business  was 
carried  on  in  the  same  way  as  it  was  before, 
that  therefore,  after  it  was  over,  the  same  sti- 
pulation as  to  the  mode  of  realization  should 
be  followed.  He  knew  of  no  authority  for 
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saeh  a  proposition :  none  had  been  cited ; 
and,  as  far  as  common  sense  went,  he 
thought  it  would  be  unjnst  to  import  that 
condition. 

The  ordinary  order  for  dissolution,  ao- 
counts  and  sale  was  made. 


SoHdton— Mr.  £.  Atkinson,  agent  for  Messrs. 
Atkinson,  Saunders  ft  Co.,  Manchester,  for 
pUintifF ;  Mr.  J.  Elliott  Fox,  agent  for  Messrs. 
Earle,  Son,  Hopps,  Orf ord  ft  Earle,  Manchester, 
fer^fendaat. 


Cbanworth,  L.C.  )  Inre  the  lsedb  bank- 
Jan.  15,  23,  25.    j      ino  company. 

Practice — Enforcement  of  Orders — Con- 
mlidated  Order  29,  Rule  ^.—Winding- 
%p^CaU—Writ  of  /,  feu 

An  order  for  the  papment  of  money  into 
the  bank  to  an  account  w  not  an  order  to 
pay  money  to  any  person  which  can  be  en- 
forced  by  writ  of  fi.  fa.  under  the  ^th  Rule 
of  the  29th  Consolidated  Order. 

Wherein  thecourse  of  winding-up  anorder 
has  been  made  on  a  contributory  for  payment 
of  money  into  the  bank  to  the  account  of  the 
official  liquidator^  and  it  is  desired  to  en- 
JoTce  that  order  by  issuing  a  writ  of  fi.  fa.^ 
ike  course  prescribed  by  the  S8th  Order  of 
the  llth  of  November,  1862,  must  be  foir 
Ifnjoed^  and  an  order  obtained  for  payment 
of  the  sum  in  question  to  the  official  liqui- 
dator himself. 

This  was  an  application  on  behalf  of  the 
official  liquidator  of  the  Leeds  Banking 
Company  for  an  order  authorizing  the  clerk 
of  records  and  writs  to  issue  a  writ  of 
A  /<>•  against  a  contributory  under  the 
29th  Consolidated  Order,  rule  6. 

In  the  course  of  winding-up  the  com- 
pany a  call  had  been  made,  and  ordered  to 
be  |Mud  into  the  bank  to  the  account  of  the 
official  liquidator,  in  accordance  with  the 
36th  Form  in  the  3rd  Schedule  to  the  Order 
of  the  1 1th  of  November,  1862.  The  contri- 
butory had  been  duly  served  with  the  order, 
bat  fidled  to  pay  the  money  into  the  bank, 
and  the  mondi  allowed  by  the  Consolidated 
Order  above  referred  to  having  elapsed,  the 
derk  of  records  and  writs  was  applied  to, 
to  issue  a  writ  of  fi.  fa.    He,  however,  de- 


clined to  do  so,  on  the  ground  that  an  order 
to  pay  money  "  to  the  account"  of  a  person 
was  not  an  order  for  payment "  to  a  person" 
within  the  meaning  of  the  6th  Rula  An 
application  to  Vice  Chancellor  Kindersley 
to  direct  the  issuing  of  the  writ  was  refused, 
and  was  now  renewed  before  the  Lord 
Chancellor. 

Mr.  Cotton,  in  support  of  the  applica- 
tion, admitted  that  the  38th  Order  of  the 
llth  of  November,  1862,  appeared  to  make 
a  second  order  for  payment  to  the  official 
liquidator  personally  necessary ;  but  as  this 
would  involve  the  delay  of  a  month  before 
the  writ  could  be  issued,  he  relied  on  the 
103rd  section  of  the  Companies'  Act,  1862, 
giving  power  to  the  Court  to  order  pay- 
ment into  the  bank  instead  of  to  the  official 
liquidator,  and  on  the  120th  section  of 
the  same  act,  relating  to  the  enforcement 
of  the  orders  of  the  Court    He  also  cited — 

Oibbs  V.  Pike,  8  Mee.  <fe  W.  223;  s.  c. 
10  Law  J.  Rep.  (n.b.)  ExcL  309. 

Ward  V.  Shakeshaft,  8  W.  Rep.  336. 

Ex  parte  Thomas,  9  Com.  B.  Rep.  740. 

In  re  Waterloo,  M.R.,  27th  May,  1864 
(not  reported). 

The  Lord  Chancsllob  (Jan.  25)  said, 
that  where  there  had  been  an  order  on  a 
contributory  to  pay  money  into  the  bank 
to  the  account  of  the  official  liquidator, 
and  it  was  desired  to  enforce  that  order  by 
issuing  a  writ  of  fi.  fa.,  the  official  liqui- 
dator or  other  person  seeking  to  enforce 
the  order  must  follow  the  course  prescribed 
by  the  38th  Order  of  the  1 1th  of  November, 
1862,  that  is,  he  must  obtain  an  order  for 
payment  of  the  sum  in  question  to  the 
official  liquidator  himself.  The  order  might 
be  obtained  without  notice  at  any  time 
after  the  order  had  been  made  for  payment 
of  the  money  into  the  bank;  and  there 
seemed  no  reason  why,  if  before  any  order 
had  been  made  for  payment  into  the  bank 
the  Court  was  satisfied  that  the  issuing  of 
a  writ  of  fi.  fa.  must  eventually  be  resorted 
to,  the  Court  should  not  at  once  and  in  the 
first  instance  make  an  order  for  payment 
to  the  official  liquidator. 

Solicitors— Messrs.   Freshfield  k  NewmaD,  for 
official  liquidator. 
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Wood,  V. CI 
tt.  23, 29./ 


Jan. 


MTT.TfAR-n  V,  BAILBT. 


Will — Extrinsic  Evidence — Afnbigtdty 
— Election. 

A  tettcUrix  was  possessed  of  original 
shares  in  a  company  fully  paid  up,  and  of 
the  same  number  of  shares  not  fully  paid  up, 
which  had  been  issued  one  for  every  original 
share.  She  bequeathed  specifically  cer- 
tain of  her  '^  shares  ^^  in  the  company : — 
Held,  that  evidence  could  not  be  admitted 
to  shew  that  the  testatrix  intended  by  each 
specifically  bequeathed  share  a  double  share^ 
consisting  of  one  of  each  class. 

Held,  also,  that  the  legatees  were  entitled 
to  choose  which  single  shares  they  would 
take. 

John  Bailey,  late  of  Epsom,  was  entitled 
to  and  registered  as  owner  of  thirty-seven 
shares,  of  251.  each,  fiiUy  paid  np,  in  the 
Epsom  and  Ewell  Oas  Company.  In  the 
year  1851,  the  directors  having  expended 
divers  sums  out  of  money  which  would 
have  been  divisible  among  the  shareholders, 
issued  new  shares  to  the  old  shareholders, 
one  for  each  old  share,  the  new  shares  being 
taken  as  25/.  shares  paid  up  to  the  extent 
of  15/.  All  dividends  were  thenceforward 
paid  upon  or  in  respect  of  the  new  shares, 
as  on  the  old,  without  distinction.  John 
Bailey  received  and  was  registered  as  owner 
of  thuty-seven  new  shares. 

At  the  death  of  John  Bailey,  in  1861, 
his  widow  became  entitled  to  the  whole  of 
the  seventy-four  shares  as  specific  legatee 
under  his  wilL 

Mrs.  Bailey  died  in  1864,  having  made 
a  will,  which  was,  so  far  as  is  material,  as 
follows  :  ''  I,  Rebecca  Bailey,  leave  and  be- 
queath the  shares  in  the  Epsom  and  Ewell 
Gas  Company  as  follows — fifteen  shares  to 
my  eldest  son  John  Bailey,  six  shares  to 
my  son  James  Bailey,  six  diares  to  my  son 
Edwin  Warde  Bailey,  six  shares  to  my 
daughter  Anne  Baker  Bailey,  respectively." 
After  a  provision  as  to  the  mode  of  enjoy- 
ment of  "these  thirty-three  shares,"  the 
will  proceeded — "The  remaining  shares 
I  leave  to  my  god-daughter  Maiy  Bailey 
Millard." 

The  question  raised  in  this  suit  was,  what 
shares  tiie  specific  legatees  were  entitled  to, 


the  bill  having  been  filed  by  the  le^^atee  of 
the  residue  of  the  shares. 

Evidence  was  put  in,  on  the  part  of  the 
defendants,  to  shew  that  the  shares  were 
usually  treated  as  double  shares,  one  new 
and  one  old  going  together ;  and  that  the 
testatrix  always  treated  a  double  share  as 
one  share  of  the  value  of  401.,  and  intended 
by  her  will  to  leave  the  plaintifT  only  four 
shares. 

Mr.  Prendergast,  for  the  plaintiff,  con- 
tended that  the  specific  legatees  were  en- 
titled to  single  shares,  and  were  to  take  new 
and  old  shares  pari  passu — 
Digest,  Book  30,  tit  1 ; 
or  at  any  rate  could  only  take  their 
choice-— 

Jacques  v.    Chambers,     2  ColL    435; 

s.  c.    15  Law  J.  Rep.  (n.b.)  Chan& 

225; 

and  evidence  would'  not  be  admitted  to 

shew  that  the  testatrix  meant  to  give  double 

shares. 

Mr.  Fischer,  for  the  defendant,  said  that 
the  double  shares  were  always  treated  as 
one  share,  and  asked  that  evidence  might  be 
admitted  to  shew  that  the  testatrix  so  con- 
sidered them — 

1  Jarman  on  Wills,  413. 
Richardson  v.  Wattion,  1  Nev.  h  M.  575 ; 
s.  c  4  B.  ik  Ad.  787  ;  2  Law  J.  Rep. 
(n.8.)  K.B.  134. 
Miller  v.  Travers,  8  Bing.  244. 
Shore  V.  WUson,  9  Q.  &  F.  655,  556. 
Clayton  v.  Gregson,  5  Ad.  <k  R  302. 
Smith  V.   Wilson,    3   B.    <k  Ad.   728; 
S.C    1    Law  J.   Rep.    (N.a)    KB. 
194. 
Knight  v.  Knight,  2  Sim.  &  S.  490. 
Mr.  Prendergast,  in  reply,  referred  to — 
Brown  v.  Selwyn,  Cas.  temp.  Talbot, 
240. 

Wood,  V.C.  (Jan.  29)  said— The  word 
"  share,"  the  meaning  of  which  was  in  dis- 
pute, at  first  sight  seemed  plain  enough; 
however,  in  fact  there  was  an  ambiguity. 
It  appeared  from  the  books  of  the  company 
that  the  shares  bore  independent  numbers, 
and  were  transferred  as  separate  shares, 
and  one  proprietor  had  in  fkct  transfened 
his  new  shares  and  retained  his  old  shares. 
It  was,  however,  stated  in  the  affidavit  of 
the  secretaiy  of  the  company,  th»t  the 
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Bfaueholdera  iiiYariably  treated  and  dealt 
with  each  pair  as  one  entire  share  of  40/. 
Bat,  lookiiig  at  the  books  of  the  company, 
it  was  dear  that  the  shares  were  in  fiaict 
separate;  and  he  therefore  could  not  treat 
the  two  as  one  only.  Evidence  might  in 
certain  cases  be  admitted  as  to  the  meaning 
attached  by  a  certain  class  of  personft— dea- 
lers, or  others  to  certain  words;  that  ip  one 
conoty,  for  instance,  the  acre  is  larger  than 
the  statute  acre.  But  evidence  was  not 
admissible  to  shew  the  custom  of  a  parti- 
cokr  testator  or  his  peculiar  modes  of 
dealing.  The  specific  legatees  were  there- 
fore not  entitled  to  both  sets  of  shares. 
But,  according  to  a  case  before  Lord  Justice 
Knight  Bruce,  when  he  was  Vice  Chancel- 
lor, which  he  gladly  followed,  the  legatees 
had  an  option  which  shares  they  would 
take. 

SdicHor— Bfr.  0«oi^  White,  70,  Runell  Sqnaie, 
feraapwtiM. 


Ckanwobth,  L.C. 


LOBD 

Jan. 


FOBTH,  L.C.  ^ 

M.R.  (      In 

D  ROMILLT.         r 

27,  29,  30.   ; 


re  TtmNLBY's 

TKU8T8. 


CotU—TrtuUe  Relief  Act,  10  <£r  11 
Via.  c  96. 

The  eosU  of  all  parties  on  a  petition 
^CT  payment  to  a  tenant  for  life  of  the 
dimdendi  of  a  fund  paid  in  under  the 
ohove  act  are  payable  out  of  the  eorpne 
o/thefmuL 

In  thia  case  a  trust  fimd  which  was  sub- 
ject to  sucoeasive  interests  had  been  paid 
into  court,  and  invested  under  the  Trustee 
Rehef  Act 

The  present  petition  had  been  presented 
to  the  Master  of  the  Rolls  by  the  tenant  for 
life,  and  prayed  for  an  order  that  the  divi- 
dends might  be  paid  to  him  during  his 
life.  The  trustees  had  been  served,  and 
appeared. 

Mr.  J,  W.  Chittjfy  for  the  petitioner, 
asked  that  his  costs,  as  well  as  those  of  the 
tmstees,  might  be  ordered  to  be  paid  out  of 
the  corpus. 


He  cited — 
In  re  Boss's  Trusts,  1  Sim.  N.S.  196; 

S.C.   20  Law  J.  Rep.  (n.s.)  Chanc. 

293. 
In  re  Leake's  Trusts,  32  Beav.  135. 
In  re  FiekTs  Trusts,  16  Beav.  146. 
EadifY.  Watson,  33  Beav.  481,  and  the 

other  cases  cited  in  Morgan's  Acts  and 

Orders,  62. 

The  Master  of  the  Rolls  said  that  the 
authorities  did  not  seem  all  to  be  consistent ; 
but  his  present  opinion  was  that  the  costs 
of  the  tenant  for  life  ought  to  come  out  of 
the  income ;  the  matter,  however,  might  be 
mentioned  to  the  Lord  Chancellor  for  his 
opinion. 

Mr.  J.  W.  ChiUy  (Jan.  29)  mentioned 
the  matter  to  the  Lord  Chancellor,  and  re- 
ferred to  the  above  authorities. 

The  Lord  Chancellor  said  he  would 
compare  the  authorities. 

The  Lord  CHANCfELLOR  (Jan.  30)  said 
that  the  matter  was  not  before  him  in  quite 
a  regular  manner,  but  that  he  had  examined 
the  various  cases  in  point,  and  that  he  was 
of  opinion  that  the  decision  he  had  made  in 
Eos^s  Trusts  was  correct,  and  that  in  such 
cases  all  the  costs  ought  to  be  paid  out  of 
the  corpus.  The  proceedings  under  the 
Trustee  Relief  Act  were  in  substitution  for 
a  suit  which  was  necessary  before  the  act 
If  the  act  had  not  been  passed  and  a  bill 
had  been  filed,  the  costs  must  have  been 
borne  by  the  corpus,  and  he  did  not  think 
it  was  the  intention  of  the  act  to  alter 
the  rule.  His  Lordship  added,  that  that 
expression  of  his  opinion  might  be  con- 
veyed to  the  Master  of  the  Rolls. 

Mr,  J.  W.  ChUty  accordingly  mentioned 
the  matter  to  the  Master  of  the  Rolls, 
who  made  the  order  accordingly,  and  said 
that  he  should  for  the  future  follow  the 
opinion  of  the  Lord  Chancellor. 

Solieitor— Mr.  WeUboine,  for  petitioner. 
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Feb.  9. 


}    " 


re  CLARK. 


Infant — Mining  Lease — 11   Geo.    4.  de 

I  WUL  4.  c.  65.  *.  17. 

Where  an  infant  vfcu  seised  of  land  in 
fee,  defeasible  in  the  event  of  his  dying  under 
twenty-one  without  issue,  and  all  the  persons 
who  in  any  event  would  be  entitled  in 
defeasance  of  his  estate  joined  with  him  in 
a  petition  for  the  sanction  of  the  Court  to 
a  mining  lease  under  the  \lth  section  of  the 

II  Geo.  4.  d&  1  WUL  4.  c.  65,  the  Court, 
distinguishing  the  case  of  In  re  Ey&ns  (1), 
made  the  order. 

This  was  a  petition^  presented  under  the 
17th  section  of  the  above  statute  for 
the  sanction  of  the  Court  to  a  mining  lease 
of  property  of  which  the  infant  petitioner 
was  seised  in  fee  simple  under  the  will  of 
his  grandfather  W.  Handley,  subject  to  an 
executory  devise  over  in  case  he  should 
die  under  the  age  of  twenty-one  years 
without  leaving  any  child. 

The  17th  section  of  the  above  statute 
enacts  that,  *'  Where  any  person,  being  an 
in&nt  under  the  age  of  twenty-one  years, 
is  or  shall  be  seised  or  possessed  of  or 
entitled  to  any  land  in  fee  or  in  tail^  or  to 
any  leasehold  land  for  an  absolute  interest, 
and  it  shall  appear  to  the  Court  of  Chan- 
cery to  be  for  the  benefit  of  such  person 
that  a  lease  or  underleasa  should  be  made 
of  such  estates  for  terms  of  years  for  encou- 
raging the  erection  of  buildings  thereon, 
or  for  repairing  buildings  actually  being 
thereon,  or  the  working  of  mines,  or  othei^ 
wise  improving  the  same,  or  for  &rming 
or  other  purposes,  it  shall  be  lawful  for 
such  infant,  or  his  guardian  in  the  name 
of  such  infant,  by  the  direction  of  the  Court 
of  Chancery,  to  be  signified  by  an  order  to 
be  made  in  a  summaiy  way  upon  the 
petition  of  such  infant  or  his  guardian,  to 
make  such  lease  of  the  land  of  such  persons 
respectively  or  any  part  thereof,  according 
to  his  or  her  interest  therein  respectively 
and  to  the  nature  of  the  tenure  of  such 
estates  respectively,  for  such  term  or  terms 
of  years  and  subject  to  such  rents  and 
covenants  as  the  said  Court  of  Chanceiy 
shaU  direct" 

(1)  2  MyL  &  K.  818. 


The  infant  petitioner,  W.  H.  L.  Chuk, 
was  entitled  under  the  will  of  his  grand- 
father William  Handley,  vdiereby  he  de- 
vised the  estate  to  trustees  in  trust  for  his 
grandson  W.  H.  L.  Clark,  his  hein  and 
assigns,  for  ever,  with  a  limitation  over 
in  certain  events,  the  only  one  of  which 
now  possible  was  the  death  of  the  in&nt 
under  the  age  of  twenty-one  yean  without 
leaving  any  child,  in  which  case  the  estate 
was  devised  over  to  the  use  of  J.  S.  F. 
Clark  in  fee,  with  a  similar  limitation  over 
in  the  event  of  his  death  under  twenty-one 
without  issue  to  the  use  of  all  and  eveiy 
the  daughters  of  the  testator^s  deceased 
daughter  Caroline  CLurk  and  the  issue  of 
any  deceased  daughter,  if  and  when  they 
respectively  should  attain  the  age  of  twenty- 
one  years,  their  and  each  of  their  heirs  and 
assigns,  as  tenants  in  common. 

W.  H.  L.  Clark,  J.  S.  F.  Clark  and  four 
daughters  of  Caroline  Clark  survived  the 
testator,  and  were  all  infants  and  unmar- 
ried. They  all  joined  in  the  petition,  as  did 
also  the  residuaiy  devisee  and  heir-at-law 
of  the  testator. 

The  petition  was  heard  in  the  first  in- 
stance by  Wood,  y.C,  who  felt  some  di£S- 
culty  about  it,  and  desired  that  it  might 
be  mentioned  to  the  Lords  Justices,  which 
was  done,  and  on  the  recommendation  of 
Lord  Justice  Knight  Bruce,  the  application 
was  now  made  to  the  Lord  Chanodlor. 

Mr,  Begg,  for  the  petitioners,  urged 
that  the  infant  W.  H.  L.  Clark  was  seised 
^'  in  fee''  within  the  meaning  of  the  section 
above  referred  to ;  but  if  not,  then  as  all 
the  persons  who  could  by  possibility  be 
entitled  in  defeasance  of  his  estate  were 
oo-petitioners,  and  the  whole  fee  simple 
was  represented  amongst  them,  they  con- 
stituted together  a  person  seised  or  entitled 
in  fee.  It  was  true  that  ia  In  re  JSwans, 
where  the  estate  of  coparceners  was  liable 
to  be  defeated  by  the  birth  of  a  brother, 
Lord  Cottenham,  M.R.  thought  they  were 
not  entitled  in  fee  within  the  meaning  of 
the  act ;  but  there  the  person  who  would 
be  entitled  in  defeasance  of  their  estate 
was  not  in  esse.  Here  eveiy  person  who 
could  be  entitled  in  any  event  was  before 
the  Court     In  Ex  parte  Legh  (2)  the  in- 

(2)  15  Sim.  445. 
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font  was  not  in  possession.  The  Leases  and 
Sales  of  Settled  Estates  Act  (19  <fe  20  Vict, 
c.  120.)  did  not  apply,  as  the  estate  was 
not  limited  by  way  of  "  succession" — 
In  re  Bardin's  Will,  7  W.  Rep.  711. 

The  Lord  Chancellor  thought  the 
words  of  the  section  ought  to  be  construed 
liberally,  and  it  was  clear  that  the  word 
"person"  must  extend  to  persons,  other- 
wise the  act  would  have  no  operation  where 
two  or  more  infants  were  seised  as  joint 
tenants  or  coparceners.  He  had  no  hesita- 
tion, therefore,  in  holding  that  the  petitioners, 
representing  among  them  the  whole  fee, 
jointly  made  up  the  description  of  "  a  per- 
son" seised  in  fee  within  the  meaning  of 
the  statute.  He  was  not  prepared  to  say 
that  in  his  opinion  the  judgment  of  Lord 
Cottenham  was  wrong  in  In  re  Evans,  but 
that  case  was  different  from  the  present 
inasmuch  as  the  estate  of  the  petitioners 
might  at  any  time  be  defeated  by  the  birth 
of  a  brother.  They  had  not  an  indefeasible 
estate,  and  did  not  represent  the  whole  fee; 
bat  that  could  not  be  said  here,  because  in 
any  event  the  whole  fee  simple  was  before 
the  Court.  He  was  of  opinion  therefore 
that  the  Court  might  make  the  order. 

Solicitor — ICr.  J.  6.  Fox,  for  petitioners. 


i\ 


M.R 

Lord  Roxillt.  }.        laLBS  v,  milbs. 
Jan.  13,  15. 

WUl — Cotistmctum — Specific  Bequest  of 
Leasehold — Subsequent  Purchase  of  Rever- 
sion in  Fee — Wills  Act,  1  Vict.  c.  26.  *.  24. 

I%e  testator  being  entiUed  to  a  house,  as  to 
part  in  fee,  and  as  to  the  residue  for  a  term 
of  years,  gave  the  same,  by  the  description  of 
"  all  that  my  messuage,  partly  freehold  and 
partly  leoMehold,  No,  3,  C.  Street,  together 
vUh  other  egtaies,  to  trustees,  their  heirs,  exe- 
cutors, administrators  and  assigns,  upon 
certain  trusts  for  his  wife  for  her  life,  and 
then  for  his  son  H,  H,  and  his  issue  in 
strict  settlement.  The  testator,  after  direct- 
ing that  the  above  estates,  hereditaments  and 
premises  should  not  be  sold,  gave  the  residue 
of  his  estate  and  effects  upon  trust  for  sale 
and  division  among  his  wife  and  Mldren, 

5kw  Skries,  35.~Chanc. 


After  the  date  of  the  will  the  testator  pur- 
chased the  reversion  in  fee  of  the  leasehold 
portion  of  No,  3,  C.  Street,  and  took  a  con- 
veyance thereof,  whereby  the  term  became 
merged : — Held,  that  the  whole  of  the  testa- 
tor^s  interest  in  the  house  passed  under  the 
specific  devise,  the  description  being  sufficient, 
and  the  wUl  affording  evidence  that  the  tes- 
tator did  not  intend  that  the  freehold  and 
leasehold  portions  of  the  house  should  be 
divided; 

Henry  Miles,  the  testator  in  this  cause, 
by  his  will,  dated  the  10th  of  March,  1862, 
gave  ^'  all  that  my  messuage,  partly  freehold 
and  partly  leasehold.  No.  3,  Cannon  Street, 
in  the  city  of  London,  being  erected  partly 
on  my  freehold  ground  there,  and  on 
ground  held  by  me  of  the  Treasurer  and 
Governors  of  St.  Thomas's  Hospital,"  to- 
gether with  certain  other  freehold  estates, 
with  their  respective  appurtenances,  unto 
and  to  the  use  of  certain  trustees,  and  their 
heirs,  executors  and  administrators,  accord- 
ing to  the  nature  and  tenure  thereof  respec- 
tively, upon  trust  during  the  life  of  his  wife, 
the  defendant  Anne  Eliza  Miles,  to  permit 
her  to  receive  the  rents  and  profits  thereof 
during  her  life,  or  as  to  the  leasehold  pre- 
mises for  so  long  as  the  term  and  interest 
in  the  same  should  exist,  but  subject  to 
keeping  down  the  ground-rents  and  other 
outgoings  incident  thereto,  in  the  mean 
time  to  and  for  her  own  absolute  use  and 
benefit,  but  with  power  to  cut  timber,  with 
remainder  to  the  use  of  his  son,  the  defen- 
dant Henry  Hugh  Miles,  and  his  assigns, 
during  his  life,  without  impeachment  of 
waste,  with  remainder  to  the  use  of  his  first 
and  other  sons  successively  in  tail,  with 
divers  remainders  over;  and  he  declared  it 
to  be  his  wish  that  the  above  estates,  here- 
ditaments and  premises  should  not  be  sold. 

The  testator  then  made  certain  other 
specific  devises  for  the  benefit  of  his  daugh- 
ters Marianne  Miles  and  Georgina  Hay- 
cock and  their  respective  issue,  which  in- 
cluded a  devise  of  a  house  No.  4,  Cannon 
Street,  by  a  description  precisely  similar 
to  that  of  No.  3;  and  then  as  to  all 
the  rest,  residue  and  remainder  of  his 
estate  and  effects  whatsoever  and  where- 
soever, as  well  real  as  personal,  not  therein- 
before disposed  of,  and  all  such  parts  of  his 
estate  and  effects  as  might  by  events  fall 
2S 
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into  or  form  put  of  his  residuary  estate,  he 
gave  and  bequeathed  the  same  unto  his 
trustees,  their  heirs,  executors,  administra- 
tors and  assigns,  according  to  the  nature 
thereof  respectiYely,  upon  trust  with  all 
convenient  speed  after  his  decease  to  sell 
and  dispose  of,  and  convert  into  money  all 
such  part  and  parts  thereof  as  should  not 
consist  of  money,  and  as  were  in  their 
nature  saleable,  and  to  get  in  and  re- 
ceive all  such  parts  thereof  as  should  con- 
sLst  of  money,  debts,  securities  for  money, 
or  otherwise  not  in  their  nature  saleable; 
and  he  directed  the  net  proceeds  of  such 
sale  and  conversion  to  be  divided  between 
his  wife  and  his  three  children  in  equal 
shares. 

At  the  dato  of  his  will  the  testator  was 
entitled  to  the  house  No.  3»  Cannon  Street, 
as  to  a  portion  thereof  in  fee,  and  as  to  the 
residue  thereof  under  a  lease  from  the 
Governors  of  St  Thomas's  Hospital,  dated 
the  28th  of  March,  1855,  for  the  residue  of  a 
term  of  eighty  years  from  the  29th  of  Sep- 
tember, 1851,  at  the  yearly  ground-rent  of 
100/.,  and  he  was  likewise  entitled  to  the 
house  No.  4,  Cannon  Street,  as  to  a  portion 
thereof  in  fee,  and  as  to  the  residue  thereof 
under  another  lease  from  the  governors  of 
the  hospital,  also  dated  the  28th  of  March, 
1855,  for  the  residue  of  a  term  of  eighty 
years,  from  the  25th  of  December,  1851,  at 
the  yearly  rent  of  150/. 

In  the  month  of  February,  1865,  the 
testator  purchased,  for  the  sum  of  10,000/., 
the  reversion  of  the  premises  comprised  in 
the  above  leases,  and  the  same  premises 
were  by  an  indenture,  dated  the  23rd  of 
February,  1865,  and  made  between  the 
governors  of  the  first  part,  the  testator  of 
tiie  second  part,  and  a  trustee  of  the  third 
part,  duly  conveyed  to  him  in  fee,  whereby 
the  leasehold  interests  therein  held  by  him 
at  the  date  of  his  will  became  merged  in 
the  inheritance.  The  suit  was  instituted  to 
ascertain  the  true  construction  of  the  above 
specific  devises. 

Mr,  WhaJtelyy  for  the  plaintiff,  a  trustee 
under  the  wiU,  stated  the  facts. 

Mr,  Hobhouse  and  Mr.  Blctclcmore,  for 
the  defendants,  Ann  Eliza  Miles  and 
Marianne  Miles,  contended  that  the  pre- 
mises comprised  in  the  conveyance  of  the 
23rd  of  February,  1865,  did  not  pass  under 


the  specific  devises,  but  that  they  passed 
under  the  residuaiy  devise.   They  dtod— 
EmuM  V.  SnUih,  2  De  Qex  &  Sm.  722. 
Douglas  v.  Douglas^   Kay,  400;  8.C. 

23  Law  J.  Rep.  (n.s.)  Chanc.  732. 
Gaodlad  v.  Burnett,  1  Kay  <fe  J.  341. 
Blagrove  v.  Coore,  27  Beav.  138. 
Sugden's  Real  PropeHy  SiatuUs,  364. 
Capel  V.  Oirdler,  9  Ves.  509. 
Mr.  Selwyn  and  Mr.  Chapman  Barber, 
for  the  defendants  H.  H.  Miles  and  Geor- 
gina  Haycock,  submitted  that  the  premises 
comprised  in  the  conveyance  passed  under 
the  specific  devise.   They  dted — 
1  Vict.  c.  26.  «.  24. 
Hibon  V.  Hibon,  11  W.  Rep.  455;  8.C 
9  Jur.  N.S.  511;  32Law  J.  Rep.  (k.s.) 
Chanc.  374. 
In  re  the  Oti^  Railway  Company,  13 

W.  Rep.  851. 
StnUhers  v.  Struthers,  5  W.  Rep.  809. 
His  Lordship  reserved  judgment. 

The  Master  of  the  Rolls  (Jan.  15), 
after   stating  the   specific    devise  of  the 
house  Na    3,   Cannon    Street,   as  given 
above,   and   remarking  that  the    gift  of 
No.  4.  was  in  substance  exactly  the  same, 
said :  It  is,  in  the  first  place,  material  to 
observe  that  the  house  is  given  together 
with  other  property.    After  the   date  of 
the  will,  the  testator  bought  the  revision 
in  fee,  whereby  the  term  [was  merged. 
The  question  then  arises  whether  the  be- 
quest of  the  leasehold  portion  was  revoked. 
Upon  this  question  the  24th  section  of  the 
New  Wills  Act  has  an  important  bearing. — 
[His  Lordship  then  read  the  section.] — ^If 
the  words  in  which  the  specific  devise  is 
couched  had  been  written  after  the  purchase 
of  the  reversion,  it  is  quite  dear  that  there 
would  have  been  a  gift  of  the  whole  of  the 
testator^s  interest  in  the  messuage,  though  it 
had  been  misdescribed.  Am  I  to  hold  that 
the  words  have  a  different  effect  because 
some  interest  was  subsequently  acquired 
by  the  purchase  of  the  reversion  and  the 
merger  of  the  term?  I  am  of  opinion  that 
what  is  given  is  the  messuage  itself^  and 
that  all  the  rest  is  mere  description — "  My 
messuage,  that  is  partly  freehold  and  partly 
leasehold.'*  That  he  leaves  to  his  w^e  for 
so  long  as  the  term  and  interest  shall  con- 
tinue, and  the  subsequent  purchase  of  the 
reversion  operates  simply  as  an  addition 
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to  what  was  given  before.  So  I  held  in 
the  case  that  was  cited  —  Be  the  OUey 
RaUway  Company,  This  view  is  confirmed 
also  by  the  argoment  that  it  is  impossible 
that  the  testator  could  have  intended  to 
devise  the  freehold  portion  only,  and  not 
the  leasehold,  because  a  little  fiirther  on 
he  declares  his  wish  to  be  that  ''  the 
said  estates  and  premises,''  which  include 
the  messuage  in  question,  should  not  be 
sold,  while  by  the  residuary  gift  he  gives  to 
hiB  trnstees  all  the  real  and  personal  estate 
not  before  disposed  of^  upon  trust  to  sell 
and  convert  the  same  with  all  convenient 
speed.  Now,  it  is  scarcely  possible  that 
the  testator  could  have  intended  the  free- 
hold part  of  the  house  to  go  one  way  and 
the  leasehold  portion  another  way.  I  think 
Uiat  aigument  conclusive,  and  that  the 
testator  undoubtedly  intended  the  whole 
messuage  to  go  together.  I  think  that  what 
we  have  is  merely  a  description  which  was 
applicable  when  the  will  was  made,  but 
which  was  not  quite  accurate  at  the  testa- 
toi^s  death,  but  which  he  did  not  think 
worth  altering.  The  only  case  which  is  at 
all  near  is  that  of  Emms  v.  Smithy  but  the 
&ct8  here  are  distinguishable.  Here,  I  con- 
sider, there  ia  distinct  evidence  on  the  will 
that  the  property  was  not  intended  to  be 
divided,  and  so  I  hold,  on  the  mere  con- 
stroction  of  the  will,  that  the  whole  of  the 
houses  passed  under  the  specific  devises. 

Soliciton—MeHn.  Meredith  k  Lucm;  agents  for 
MeMis.  BodenhamaiTemple,  Kington,  Hereford. 


} 


Wood,  V.C. 

1866.  >-  SMITH  V.  OWEN. 

Jan.  29. 

Ancient  Lights — Injunction — Shop-front. 

The  Court  will  not  restrain  the  erection 
of  buildings  which  merely  prevent  goods 
displayed  in  a  shop  from  being  seen  from 
places  whence  they  laould  previously  have 
beenseen. 

The  plaintiff  Smith  was  owner  of  a  shop 
in  Bond  Street.  The  defendant  Owen  was 
owner  of  the  house  in  that  street  next  to  the 
shop  of  the  plaintiff,  and  he  had  commenced 
certain  alterations  in  his  premises  which 


would  throw  the  front  somewhat  further 
into  the  street  than  before  the  alterations. 
The  plaintiff  complained  that  these  altera- 
tions interfered  with  his  ancient  lights,  and 
filed  a  bill  for  an  injunction.  It  appeared 
from  the  evidence  that  the  alterations  pre- 
vented the  plaintiff's  shop  from  being  seen 
so  &r  down  the  street  as  before,  but  did 
not  interfere  with  the  light  within  the  shop 
or  the  light  on  the  goods  displayed  in  the 
window. 

Mr.  R6U  and  Mr.  Freelvng^  for  the  plain- 
tiff, said  that  they  were  entitled  to  the  same 
protection  in  respect  to  obstructions  to 
the  view  of  the  public  of  the  goods  they 
exhibited  as  in  respect  to  the  obstruction 
of  the  access  of  light;  that  here  there  were 
all  the  circumstances  which  enabled  the 
Court  to  grant  an  iigunction,  that  was  to 
say,  a  case  for  damages  at  law  and  perma- 
nence of  injury — 

Riviere  v.  Bower^  Ry.  &  M.  24. 
The  Attorney  General  v.  Nichol^  16  Yes. 
338. 
They  also  cited — 

Clarke  v.  Clarky  ante,  151. 
Yaies  v.  Jack,  13 Law  Times,  17;  b.c. 
Notes  of  Cases,  L.J.  117. 
Mr.  Qiffard  and  Mr.  Begg^  for  the  de- 
fendant, were  not  called  on. 

Wood,  V.C.  said — Upon  the  facts  of 
the  case,  there  was  not  such  amount  of 
injury  as  would  induce  the  Court  to  grant 
an  injunction.  The  case  of  Clarke  v. 
Clark  depended  on  its  particular  facts. 
The  judgment  of  the  superior  Court  dif- 
fered only  from  his  own  judgment  in  the 
view  taken  of  the  facts;  that  case  was  an 
important  lesson  to  the  Court  to  tiy  all 
similar  cases  with  the  aid  of  a  jury.  This, 
however,  was  clear  without  such  assistance. 
So  far  as  a  person  standing  outside  the 
window  would  be  prevented  from  getting 
a  view  of  the  goods  there  exhibited,  the 
case  would  stand  on  the  same  footing  as 
an  obstruction  to  light;  a  person  must  not 
commit  an  injury  in  creating  such  an 
obstruction.  If  a  shopkeeper  wished  to 
shew  his  goods  within  the  shop,  he  had  a 
right  to  the  free  access  of  light  for  that 
purpose,  and  he  apprehended  it  was  the 
same  if  he  wished  to  shew  the  goods  out- 
side by  means  of  a  transparent  medium. 
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That,  however,  did  not  apply  to.  the  pre- 
sent case;  all  that  could  be  complained  of 
was,  that  persons  could  not  see  the  goods 
so  soon  as  they  might  if  the  alterations 
objected  to  had  not  been  mada  When  they 
came  in  front  of  the  shop  the  goods  would 
be  seen  just  as  well  as  before.  So  if  a  sign 
were  hung  up  in  front  of  a  shop,  such  as 
pawnbrokers'  balls,  which  could  be  seen 
for  a  long  distance;  there  was  nothing  to 
prevent  a  neighbour  building  on  his  own 
ground  in  such  a  way  as  to  obstruct  the 
distant  view  of  such  a  sign.  The  bill  must 
be  dismissed,  with  costs. 


Sulioiion — Mewn.  Fairfoot,  Webb  ft  DeaUi,  for 
plaintiff;  Meura.  Mackeflon  k  Goldring,  for 
defendant. 


Lord 
Feb, 


M.R.  ( 

>  ROMILLT.    J 

.  10,  12.    I 


THE  ATTORNEY-GENERAL 
V,  THE  8ITTINGB0URNE 
AND  SHEERNES8  RAIL- 
WAY COMPANY. 


Railtoay  Company  —  Vendor^ 8  Lien  — 
Petition  to  Enforce, 

Where  the  Crown  as  vendor  in  a  suit  for 
specific  performance  against  a  railway  com- 
pany as  sole  defendants  had  obtained  a 
decree  directing  payment  by  the  company 
of  a  sum  of  money  due  by  way  of  purchase- 
money,  compensation^  damages  and  costs,  in 
respect  of  Croum  land  taken  by  the  company, 
but  not  declaring  any  lien  in  favour  of  the 
Croum  upon  the  land,  and  in  another  suit 
by  incumbrancers  against  the  company,  a 
receiver  of  the  tolls,  i;c.  had  been  appointed, 
a  petition  presented  on  behalf  of  the  Crown 
in  the  first-mefitioned  suit,  for  the  purpose 
of  enforcing  a  lien  upon  the  land,  was  dis- 
missed, and  with  costs  as  against  the  incum- 
brancers. 

This  was  a  petition  presented  by  the 
Attorney  General,  seeking  to  enforce  a  lien 
in  favour  of  the  Crown  upon  certain  lands, 
containing  6  acres  3  roods  9  poles,  which 
in  1858  had  been  taken  from  the  Commis- 
sioners of  Woods  and  Forests  by  the  defen- 
dants, the  Sittingboume  and  Sheemess 
Railway  Company,  for  the  purposes  of  their 
railway. 

The  company  had  taken  possession  of 


this  land  under  an  indenture  of  agreement 
dated  the  19th  of  March,  1858,  and  entered 
into  by  them  with  Her  Majesty  and  the 
Commissioners  of  Woods  and  Foresta    By 
this  deed  the  company  were  bound  to  pur- 
chase another  specified  piece  of  land,  con- 
taining eight  acres,  and  to  shew  a  good 
title  thereto,  and  convey  the  same  to  the 
Crown* in  fee,  in  exchange  for  the  6  acres 
3  roods  9  poles  which  they  took ;  they  were 
also  bound  to  procure  a   specified   road- 
way to  be  stopped  up,  and.  to  release  the 
right  of  way  to  Her  Majesty ;  and  in  case 
from   any  cause  the  above-mentioned  ex- 
change was    not  completed  within    nine 
calendar  months  from  the  date  of  the  agree- 
ment,  the  company  were  to  pay  to  the 
Crown  the  sum  of  2,000/.  as  the  conmder- 
ation  for  the  Crown's  interest  in  the  laud 
taken  by  them,  and  for  severance  ;  and  in 
case  the  right  of  road  should  not  be  stopped 
up  within  the  same  period  they  were  to  pay 
to  the  Crown  the  further  sum  of  500/.  for 
liquidated  damages  ;  and  they  were  also  to 
pay  all  the  costs,  charges  and  expenses  of 
the  Crown  in  the  matter. 

In  July,  1862,  the  information  was  filed 
by  the  Attorney  General  to  enforce  specific 
performance,  but  was  not  registered  as  a 
lis  pendens. 

By  an  agreement  dated  the  12th  of 
January,  1863,  the  Sittingboume  and 
Sheemess  Railway  was  leased  to  the  London, 
Chatham  and  Dover  Railway  Company, 
who  thereupon  entered  into  possession  of 
the  line  of  railway,  and  continued  to 
conduct  the  traffic  up  to  the  time  of 
presenting  this  petition.  In  July,  1863, 
a  suit  was  instituted  against  the  railway 
company  by  R.  M.  Skinner  and  another, 
on  behalf  of  themselves  and  all  the  other 
debenture  holders  of  the  company,  aU  of 
whose  debentures  were  dated  before  the 
information  was  filed ;  and  under  an  order 
made  in  this  last-mentioned  suit  by  the 
Master  of  the  Rolls  on  the  12th  of  Novem- 
ber, 1863,  a  receiver  was  appointed  of 
the  rents,  monies  and  other  property  and 
effects  of  the  company,  and  such  receiver 
was  continued  by  a  decree  in  the  same 
suit,  dated  the  8th  of  June,  1864. 

By  a  decree  dated  the  16th  of  Jannary, 
1864,  and  made  by  Vice  Chancellor  Wood 
in  the  cause  of  I%e  Attorney  General  v. 
the  Sittingboume  and  Sheemess  RaUway 
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Company,  it  was  declared  that  the  agree- 
ment of  the  19th  of  March,  1858,  ought  to 
be  specificaUy  performed,  and  that  the  com> 
pany  should  pay  to  Her  Majesty  the  sum  of 
2,000/.  as  the  consideration  for  the  interest 
of  the  Crown  in  the  6  acres  3  roods  9  poles 
taken  by  them,  and  the  further  sum  of  500/. 
as  such  liquidated  damages  as  above  men- 
tioned ;  and  certain  inquiries  were  directed 
as  to  what  was  due  to  the  Crown  for  in- 
terest on  the  same  two  sums,  and  by  way  of 
compensation  for  executed  works,  and  for 
costs,  charges  and  expenses  under  the 
agreement ;  and  it  was  ordered  that  what 
was  due  to  the  Crown  in  respect  of  the 
above-mentioned  sums,  and  for  interest  and 
compensation  and  costs,  should  be  certified, 
and  that  the  company  should  within  six 
calendar  months  fix)m  the  date  of  the  chief 
clerk's  certificate  pay  to  the  Commissioners 
of  Woods  and  Forests  what  should  be  cer- 
tified to  be  due  to  the  Crown  in  respect  of 
the  above  matters,  and  should  also  pay  the 
taxed  costs  of  the  cause.  The  chief  derk 
by  his  certificate,  dated  the  25th  of  No- 
vember, 1864,  found  the  amount  due  to 
the  Crown  to  be  3,482/.  Os.  5(1,  and  the 
costs  of  the  cause  were  taxed  at  256/. 
15a  lOd. 

Upon  default  being  made  by  the  com- 
pany in  paying  to  the  Crown  within  the 
time  specified  in  the  said  decree  of  the  16th 
of  January,  1864,  the  amount  certified  to 
be  due  from  them  and  the  costs  of  the 
cause,  the  Attorney  General  presented  a 
petition  to  be  heard  before  Wood,  V.C., 
praying  that  the  defendants,  the  railway 
company,  might  be  ordered  to  pay  the  same, 
or  that  in  d^ault  the  land  taken  by  them 
might  be  sold,  and  the  proceeds  thereof 
applied  in  payment  of  what  was  due  to  the 
Crown.  Difiiculty  having  arisen  from  the 
pendency  of  the  suit  at  the  Rolls,  the  cause 
of  Tke  Attorney  Chneral  v.  the  Sitting- 
hdume  €tnd  Skeemeas  Railway  Company 
was  transferred  to  the  RoUs,  and  a  similar 
petition  again  presented  to  be  heard  by  the 
Master  of  the  Rolls.  The  Sittingboume 
and  Sheemess  Railway  Company,  the  plain- 
tiffs in  the  suit  of  Skinner  v.  the  Sitting- 
boume and  Sheemess  Railway  Campanyy 
and  the  London,  Chatham  and  Dover  Rail- 
way Company  were  made  respondents.  The 
Sittingboume  Company  were  the  only 
defendants  on  the  record 


Mr.  W,  M.  James  and  Mr.  Pemherton^ 
in  support  of  the  petition,  cited 

Walker  v.  Ware,  d:c.  Railway  Com- 
pany,  1  Law  Rep.  Eq.  195;  s.  c. 
ante,  94. 

Mr.  F.  H.  Colt,  for  the  plaintiffs  in 
SH^nner  v.  the  Sittingboume  and  Sheemess 
Railway  Company,  contended  that  the 
Court  must  refuse  this  application.  The 
Crown  must  file  an  information  to  enforce 
its  claim,  and  could  not  do  so  on  petition. 
The  incumbrancers  must  have  an  oppor- 
tunity of  disputing  the  title  of  the  Crown. 
No  incumbrancer  had  been  made  a  party 
to  the  suit  in  Vice  ChanceUor  Wood's  Court. 
The  order  now  asked  for  was  inconsistent 
with  the  terms  of  the  decree  in  the  specific 
performance  suit,  which  merely  directed 
payment  of  what  was  due  to  the  Crown, 
and  did  not  declare  any  lien  or  direct  a 
sale,  and  it  was  incompetent  for  the  peti- 
tioner to  come  here '  under  the  decree  in 
that  suit  and  ask  for  another  decree  incon- 
sistent with  it  Walker  v.  the  Ware,  d:c. 
Railway  Company  was  different;  that  was 
an  ordinary  foreclosure  suit.  In  the  present 
case,  the  debenture  holders  should  have  an 
opportunity  to  redeem. 

Mr.  Bevir,  for  the  Sittingboume  and 
Sheemess  Railway  Company. 

Mr.  BaggaMay  and  Mr.  Kekewich,  for 
the  London,  Chatham  and  Dover  Railway 
Company. — There  ought  to  be  a  supple- 
mental information  filed  against  the  com- 
pany as  they  have  a  clear  right  to  redeem, 
and  the  priorities  between  them  and  the 
Crown  had  not  been  settled. 

Mr.  James,  in  reply. 

The  Master  of  the  Rolls  said  that  the 
petition  was  misconceived.  The  petitioner 
had  a  lien,  but  he  must  institute  a  suit  to 
establish  it.  Thedecreein  the  suit  before  Vice 
Chancellor  Wood  was  simply  for  the  specific 
performance  of  an'  agreement  and  for  pay- 
ment of  the  sum  to  be  ascertained,  and  it 
declared  no  lien  upon  the  land.  Besides, 
the  plaintiffs  in  the  mortgagees'  suit  and 
the  London,  Chatham  and  Dover  Railway 
Company  were  not  parties  to  the  suit  for 
specific  performance,  and  he  could  not  give 
the  lien  against  parties  who  were  not  before 
the  Court  in  that  suit ;  moreover,  that  part 
which  consisted  of  damages  was  a  debt 
and  not  a  charge  upon  the  land.    The  re- 
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spondentB  were  not  properly  instructed  to 
meet  the  case,  for  the  amount  of  the  lien 
had  not  been  declared.  He  could  not  give 
the  Crown  priority  and  foreclosure  on  this 
petition. 

The  petitioner  might  enforce  his  decree 
by  writ  of  sequestration,  and  did  not  want 
the  aid  of  the  Court  to  do  so;  but  to 
enforce  any  further  remedy  he  must  file  an 
information.  The  petition  must  be  dis- 
missed, and  as  to  the  incumbrancers  and  the 
London,  Chatham  and  Dover  Company 
with  costs  against  the  Crown  so  fEur  as 
that  was  possible. 

Mr.  James  said  there  was  a  particular 
form  for  giving  costs  against  the  Crown, 
which  should  be  adopted  (1). 


Solidton  —  Bfr.  Hoiaoe  Watoon,  for  plaintiff; 
Meatn.  Eyre  &  Lawkkd,  for  defendanU;  Mr. 
B.  H.  Peaoock,  for  the  incombrukoen ;  Meesn. 
Fredifield  h  Newman,  for  London,  Chatham 
and  Dover  Railway  Company ;  Meean.  fiaven 
&  Bradley,  for  the  Attorney  GeneraL 


MR         tBlxpartevBiooSyinrtTii^ 

LoRDioMILLTJ  HOP  AND  MALT  EXCHANOK 
IT  k  Q  14  I  -AJ^^  WABKH0U8B  OOM- 
JJeb.  8,  I^.      ^    p^^NY  (LiMlTBD). 

Companies  Act,  1862,  s.  35. — Rectificatum 
of  Register — Misrepreseniaiuma  in  Pro- 
spectus— A  cquiescence, 

A  person  induced  to  take  shares  hy  mis- 
representation  cannot  repudiate  the  shares 
if  he  has  attempted  to  sell  them  after  fuU 
knowledge  of  the  facts. 

Semhlo— Where  the  prospectus  of  a  com- 
pany states  that  the  articles  of  association 
may  be  seen^  a  person  taking  shares  will  be 
fixed  with  knowledge  of  ike  contents  of  the 
articles^  so  far  as  they  are  not  incompatible 
with  the  prospectus. 

This  was  an  application,  under  the  35th 
section  of  the  Companies'  Act,  1862,  that 
the  register  of  shareholders  in  the  above 
company  might  be  rectified  by  striking  out 


(1)  See  The  Attorney  General  vr  Hanmer,  4 
Be  6ex  &  J.  207;  b.o.  27  Law  J.  Bep.  (s.b.) 
Chaiio.837;  28  Ibid.  511. 


therefirom  the  name  of  Martin  Joseph 
Briggs,  upon  the  ground  that  Mr.  Briggs 
had  been  induced  to  become  a  shareholder 
in  the  company  upon  false  lepresentatioiu 
contained  in  the  prospectus,  which  was 
alleged  to  be  at  variance  with  the  articles 
of  association. 

The  company  was,  in  July,  1865,  incor- 
porated under  the  Companies'  Act,  1862. 
The  prospectus  issued  by  the  company 
stated  the  object  of  the  undertaking  to  be 
to  provide  a  suitable  exchange  for  persons 
engaged  in  the  hop  and  malt  trades,  to 
construct  warehouses  for  the  stowage  of 
hops,  malt,  kc^  and  for  that  purpose  a  piece 
of  land  was  to  be  purchased  and  buildings 
erected  in  which  ample  space  would  be 
provided  for  private  and  general  offices, 
stowage  of  stock  and  samples,  and  shew- 
rooms,  together  with  every  requisite  for 
the  complete  accommodation  of  tenants 
and  shareholders;  it  was  also  proposed 
to  establish  a  club,  together  with  subscrip- 
tion and  refreshment  rooms,  for  the  con- 
venience of  hop-merchants  and  persons  of 
that  description. 

The  last  clause  of  the  prospectus  also 
stated  where  the  articles  of  association 
^  might  be  seen,  but  there  was  nothing 
in  the  prospectus  to  shew  that  the  com- 
pany had  any  other  objects  than  those 
above  mentioned.  The  memorandum  of 
association,  amongst  the  objects  for  which 
the  company  was  established,  stated  the 
following :  "  And  also  for  advancing  money 
to  growers,  merchants  or  fitctors,  upon  the 
security  of  their  crops  and  produce,  whether 
growing  or  stored  in  the  company*s  ware- 
houses or  in  bond,  or  upon  the  security  of 
dock  or  other  warrants  or  property  of  a  like 
description,  and  otherwise  for  the  accom- 
modation of  hop  and  other  merchants, 
maltsters,  factors,  brewers  and  others  con- 
nected with  the  hop  and  malt  trades."  And 
by  the  69th  article  of  association,  it  was 
declared  that  "It  shall  be  lawful  for  the 
directors  from  time  to  time  to  make  ad- 
vances of  money  upon  hops,  malt  or  other 
produce  to  the  growers,  producers  or  sellers 
thereof,  and  to  such  other  persons  and  as 
they  shall  think  fit,  and  upon  such  security, 
negotiable  or  otherwise,  as  they  shall  deem 
expedient,  and  to  grant  warrants,  to  such 
growers,  producers  and  others,  representing 
hops,  malt  and  other  produce  stored  in  the 
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warehoiue  of  the  company,  tinder  such 
regulations  and  upon  such  tenns  as  the 
directors  may  fix." 

In  July,  1865,  Mr.  Briggs,  upon  the 
fidth  of  the  representations  in  the  pro- 
spectus, applied  for  some  of  the  shares 
in  the  company,  and  eight  shares  were 
thereupon  allotted  to  him,  and  he  paid 
the  deposit  thereon.  He  did  not  see 
the  memorandum  or  articles  of  asso- 
ciation until  about  the  third  week  in 
August  After  he  had  seen  them,  he  in- 
stracted  his  brokers  to  sell  his  shares  for 
the  account  on  the  Stock  Exchange,  but 
the  committee  of  the  Stock  Exchange 
having  refused  to  fix  a  settling  day  for  the 
company,  the  sale  could  not  be  carried 
out  Mr.  Briggs  thereupon  applied  to  the 
secretary  of  the  company  to  have  his  shares 
taken  back,  and  failing  in  that  application, 
he  took  these  proceedings  under  the  35th 
section  of  the  Companies*  Act,  1862. 

Mr,  SouihgaU  and  Mr,  Broohhanky  in 
support  of  the  motion,  cited — 

Skip's  case,  13  W.  Hep.  450,  599. 
If  the  objects  of  the  company  go  beyond 
the  prospectus,  the  applicant  must  be  re- 
leased:   there  is  no  power  to  alter  the 
objects. — 

HutUm  v.  the  Scarborough  Hotel  Comr 
pony,  13  W.  Hep.  631 ;  s.  c.  34  Law 
J.  Rep.  (n.s.)  Chanc.  643.  * 
Kieek  v.  me  Venezuela  RaUway  Connr 
pany^  34  Law  J.  Bep.  (n.8.)  Chanc. 
545. 
Bawluu  y.  Wiehham,  3  De  Qex  <fe  J. 
304;    &  c.  28  Law  J.  Bep.   (n.s.) 
Chanc  18a 
[The  Mastxr  of  the  Rolls  referred  to 
J(m€9  y.  Smith  (1).] 

Mr.  Seltoyn  and  Mr,  Roxburgh  opposed 
the  application,  and  referred  to— • 

BelTe  case,  22  Beav.  35 ;  s.  a  26  Law 

J.  Rep.  (n.8.)  Chanc.  137. 
Holfs  ease,  Ibid.  48. 
Parbuf^scose,  3  De  Qex  t  Sm.  43. 
Ayr^s  case,  25  Beay.  513;  s.  c  27  Law 

J.  Bep.  (n.s.)  Chanc  579. 
Mr,  Southgate,  in  reply,  read  passages 
from  Lindley    on  Partnership,    pp.    23, 
1107. 


The  Mastsb  of  the  Rolls  (after  reading 
the  prospectus,  the  memorandum  of  asso- 
ciation and  the  69th  article  above  stated) 
said,  that  under  the  last  two  of  these  the 
company  might  certainly  become  a  mere 
bill-discounting  company,  and  it  was  cer- 
tain there  was  nothing  in  the  prospectus 
to  lead  to  such  an  expectation.  However, 
he  thought  that  under  the  last  claus^  in 
the  prospectus  any  person  applying  for 
shares  must  be  held  to  have  notice  of  the 
contents  of  the  articles  of  association.  If 
the  prospectus  had  contained  a  clause 
negativing  the  69th  clause  of  the  articles 
or  the  corresponding  clause  in  the  memo- 
randum of  association,  he  would  not  have 
held  that  any  person  taking  shares  would 
have  been  fixed  with  knowledge  of  that 
which  was  diametrically  contradicted  by 
the  prospectus.  But  in  all  cases  where  the 
articles  were  not  incompatible  with  the 
prospectus,  the  applicant  for  shares  could 
not  plead  ignorance  of  the  articles,  although 
they  went  somewhat  beyond  the  prospectus. 
However,  in  this  case,  it  was  not  necessary 
to  express  an  opinion  whether  the  articles 
went  so  far  beyond  the  prospectus  as  to  be 
inconsistent  with  it,  for  it  was  clearly 
established  by  the  evidence  that  after  Mr. 
Briggs  was  acquainted  with  the  provisions 
of  the  articles  of  association  he  consented 
to  keep  the  shares  and  exercised  acts  of 
ownerc^p  which  were  inconsistent  with 
any  idea  of  repudiation,  as  by  giving  his 
broker  instructions  to  sell  his  shares.  It 
was  l^e  refusal  of  the  committee  of  the 
Stock  Exchange  to  fix  a  settling  day  for 
the  company  which  opened  his  eyes  to 
the  injurious  eflSect  of  the  articles;  and  it 
was  this  decision,  and  not  the  contents  of 
the  articles,  which  induced  him  to  apply  to 
have  his  shares  taken  back.  His  Lordship 
thought  that  his  acting  as  owner  of  the 
shares  and  endeavouring  to  sell  them  after 
he  knew  the  contents  of  the  articles  was 
an  acquiescence  therein,  and  this  application 
must  be  refused,  with  costs. 


SoUciton— Mfl«n.  Thompwm  k  Bebenbim,  for 
the  oompany;  Mr.  A.  Pollbrook,  for  Mr. 
BriggB. 


a)  1  Hm«.  48;  1.0. 1  Fhin.  244;  11  Law  J. 
Bep.  (S.S.)  Chano.  88;  12  Il»d.  881. 
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M.R         ]  JOHirooir  v.  the  edowabb, 

LOBD  ROMILLT.  \    HIOHGATE    AND    LOin>OV 

Feb.  16,  23.   )    railway  company. 

Lease — Power  to  resume  Land  demised, 

A  proviso  in  a  lease,  empowering  the 
lessor  to  resume  any  portion  of  the  demised 
land  which  might  he  required  for  the  pur- 
pose of  "  building,  planting,  accommodation 
or  othertoise,**  unll  not  enable  the  lessor  to 
resume  a  portion  of  the  land  for  the  pur- 
pose of  conveying  it  to  a  railway  company 
discharged  from  the  lease. 

The  above  company  was  incorporated  by 
an  act  passed  in  the  session  of  1862,  which 
incorporated  the  Lands  Clauses  Act. 

Shortly  after  the  passing  of  the  act,  a 
certain  farm  at  Finchley,  called  the  Manor 
Farm,  was  demised  to  the  plaintiff,  by  the 
Rev.  K  P.  Cooper,  for  the  term  of  twenty- 
one  years,  from  the  29th  of  September, 
1862,  at  the  yearly  rent  of  600/. 

Among  other  provisos,  the  lease  con- 
tained the  following :  "  Provided  always, 
and  it  is  hereby  agreed,  that  in  case  any 
portion  or  portions  of  the  said  demised 
lands  shall  be  required  for  the  purpose  of 
building,  planting,  accommodation  or  other- 
wise, or  for  the  purpose  of  working  the 
clay,  sand  or  gravel  in,  under  or  upon  the 
same,  by  the  said  Edward  Philip  Cooper, 
his  heirs  or  assigns,  or  his  and  their  tenants, 
before  the  expiration  of  this  demise,  it  shall 
be  lawful  for  the  said  Edward  Philip 
Cooper,  his  heirs  or  assigns,  to  resume  and 
take  any  such  portion  or  portions  accord- 
ingly, on  giving  to  the  said  Bruce  Johnson, 
his  executors  or  administrators,  three 
calendar  months'  previous  notice  of  his 
intention  so  to  do,  such  notice  to  expire 
at  any  time  during  the  year ;  and  the  said 
E.  P.  Cooper  is  thenceforth  during  the 
term  hereby  granted  to  allow  to  the  said 
Bruce  Johnson,  his  executors  or  admi- 
nistrators, out  of  the  said  rent  hereby 
reserved,  3/.'  10«.  per  acre,  and  so  in  pro- 
portion for  a  greater  or  less  proportion  Uian 
an  acre,  for  so  much  of  the  said  land  as 
shall  be  so  resumed  and  taken  under  the 
present  proviso." 

The  lease  also  contained  a  proviso  en- 
abling either  the  lessor  or  the  lessee  to 
determine  the  lease  at  the  end  of  the  first 
fourteen  years  of  the  term. 


Part  of  the  plaintiff's  £um  was  scheduled 
in  the  company's  deposited  plan ;  and  on 
the  23rd  of  April,  1863,  he  was  serred 
with  the  usual  written  notice  to  treat, 
signed  by  the  secretary  of  the  company, 
in  respect  of  2a.  3r.  6p.  of  his  £um,  being 
part  of  the  scheduled  land. 

Certain  negotiations  then  took  place 
between  the  company  and  the  plaintiff,  in 
the  course  of  whidi  the  plaintiff  represented 
himself  as  being  entitled  for  an  absolute 
term  of  twenty-one  years ;  and  eventually 
an  agreement  was  entered  into  between 
them,  which  was  dated  the  17th  of  Sep- 
tember, 1863,  and  the  material  part  of 
which  was  as  follows :     « 

"Purchase -money,  including  compensa- 
tion for  severance,  accommodation  works 
and  damage  during  the  construction  of  the 
railway,  agreed  at  the  sum  of  270iL  for 
estate  specified  below. 

"  The  claimant  is  lessee  for  a  term,  of  which 
twenty  years  are  unexpired  at  Michaelmas, 
1863,  of  certain  lands  in  the  parish  of 
Finchley,  held  of  the  Rev.  K  P.  Cooper, 
and  the  lessor  has  no  power  to  determine 
the  same  at  the  end  of  the  first,  seven  or 
fourteen  years. 

*'The  quantity  taken  for  the  works  is 
2  a.  3  r.  6  p.,  possession  of  which  is  to  be 
given  to  the  company  on  the  29th  of  Sep- 
tember, 1863,  up  to  which  time  all  oat- 
goings  are  to  be  paid  by  the  claimant'' 

The  company  proceeded  in  like  manner 
to  treat  with  Mr.  Cooper  for  his  interest  in 
the  lands  taken  by  them,  and  in  the  course 
of  such  treaty  his  solicitors  informed  the 
company's  solicitors  that  the  plaintiff  had  in 
fact  no  interest  in  the  land,  as  the  landlord 
could  resume  the  land  at  any  time,  and  that 
he  intended  doing  so.  The  company  then 
refused  to  pay  any  compensation  to  the 
plaintiff,  or  in  any  way  to  recognize  the 
agreement  of  the  17th  of  September, 
1863. 

On  the  4th  of  March,  1864,  Mr.  Cooper 
served  the  plaintiff  with*  a  notice  that 
it  was  his  intention  to  resume  and  take  such 
portions  of  the  demised  lands  as  the  railway 
company  had  required  on  or  after  the  5th 
day  of  June  next. 

Mr.  Cooper,  being  unable  to  come  to 
terms  with  the  company,  went  before  a 
jury,  and  they  assessed  the  sums  to  be  paid 
by  the  company  for  the  land  taken  by 
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them,  inclading  the  land  in  the  plaintiff's 
lease,  and  for  damages  at  3,000^.  U. 

EiB  Lordship  held,  on  the  evidence,  that 
this  assessment  was  made  on  the  footing 
that  Mr.  Cooper  was  entitled  to  the  land 
held  by  the  plaintiff  for  an  estate  in  fee 
simple  in  possession. 

The  solicitors  of  the  company  had  invited 
the  plaintiff  to  attend  on  the  inquisition  for 
the  above  assessment^  but  he  had  declined. 

Mr.  Cooper  died  on  the  29th  of  Novem- 
ber, 1864,  having,  by  his  will,  devised  the 
hrm  in  question  to  the  defendants  Herrick, 
Cooper  andPeake  in  fee,  upon  certain  trusts, 
and  having  also  appointed  them  and  the 
defendant  Fitzgerald  executors.  The  com- 
pany had  taken  possession  of  the  plaintiff's 
land,  and  had,  as  above  stated,  refused  to 
pay  him  anything. 

The  bill,  whi(£  was  filed  in  December, 
1864,  prayed  for  an  injunction,  and  that 
fiur  compensation  might  be  paid  to  the 
plaintiff  for  his  interest  in  the  land  taken 
by  the  company,  and  for  the  damage  sus- 
tained by  the  company's  acts,  or  otherwise 
that  the  agreement  of  the  17th  of  Septem- 
ber, 1863,  might  be  specifically  performed 
on  sach  terms  as  to  the  Court  should  ap- 
pear just,  notwithstanding  the  error  in  the 
sgrsement  as  to  the  plaintiff's  interest  in 
the  Hum. 

Mr,  Sdwyn  and  Mr.  Bagshawey  for  the 
plaintiff,  argued,  first,  that  under  no  cir- 
comstances  ootdd .  Mr.  Cooper  have  re- 
somed  the  land  for  the  purposes  which 
he  did;  the  proviso  was  only  applicable 
to  purposes  connected  with  the  personal 
enjoyment  of  the  estate,  and  not  to  en- 
able him  to  obtain  a  larger  amount  of 
compensation  in  dealing  with  a  railway. 
The  words  "other  purposes"  were  simply 
ejutdem  generis.  Secondly,  they  also  argued 
that  even  if  he  could  otherwise  have  resumed 
the  land,  he  could  not  have  done  so  after 
the  notices  to  treat  had  been  served  on 
him  and  the  plaintiffl  They  cited,  as  to 
words  efugdem  gerieria — 

WUliams  ▼.  Ooldtng,  1  L.  Rep.  C.P. 

73;  8.  a  35  Law  J.  Rep.  (n.s.)  C.P.  1. 

Sandiman  v.  Breach,  7  K  ^  C.  96;  s.c. 

5  Law  J.  Rep.  KK  298. 
Harrigan  ▼.  BlaeJAurny   17  Com.  B. 
Rep.  N.S.  678;  s.  c.  34  Law  J.  Rep. 
(N.B.)  C.P.  109. 
Haw  8iBi»,  85.— Chaho. 


As  to  the  effect  of  the  notice  to  treat — 
The  Metropolitan  RaUtoay  Company  v. 
Woodhouse,   34  Law  J.  Rep.  (n.s.) 
Chanc.  297;  8.c  11  Jur.  N.S.  296. 
Hayne»  v.  Haynes,  1  Dm.  k  S.  426, 
443;    s.  c.   30  Law  J.   Rep.  (k.s.) 
Chanc.  578. 
Mr.  Bristowej  for  the  trustees  of  the  will, 
ai^ed  that  railway  works  were  included 
under  the  word  "  accommodation," — a  rail- 
way with  a  station  being  the  greatest  pos- 
sible convenience  and  benefit  to  an  estate. 

Mr.  Daniel  and  Mr.  T,  Stevens  said  they 
had  been  misled  by  Mr.  Cooper,  and  that 
they  would  be  willing  to  carry  out  the 
agreement  of  the  17th  of  September,  1863, 
with  an  abatement,  as  the  agreement 
went  on  the  ground  that  the  plaintiff  was 
entitled  for  twenty-one  years,  whereas  he 
had,  in  fact,  only  a  thirteen  years'  lease. 
Mr.  Bagshawe,  in  reply. 

The  Masteb  of  the  Rolls  (Feb.  23). 
— ^After  stating  the  facts,  and  remarking 
that  the  plaintiff  was  clearly  wrong  in  say- 
ing that  he  was  entitled  for  an  absolute 
term  of  twenty-one  years,  as  the  landlord 
had  power  to  resume  at  the  end  of  fourteen 
years,  said — "  A  good  deal  might  turn  on 
the  validity  of  Uie  notice  given  by  Mr. 
Cooper,  with  regard  to  the  time  when  he 
intended  to  resume  the  lands ;  but  I  think 
it  imnecessaiy  to  decide  that,  as  I  am  of 
opinion  that  the  purposes  were  not  within 
the  proviso. 

In  the  first  place,  as  to  the  proviso 
itself  that  must  clearly  be  construed  most 
strongly  against  the  grantor.  In  the  next 
place,  Uie  company  bad,  at  the  date  of  the 
lease,  just  obtained  their  act,  so  that  both 
the  lessor  and  the  lessee  must  have  known 
that  the  railway  would  pass  through  the 
farm;  knowing  that,  Mr.  Cooper  demised 
the  land. — [His  Lordship  read  the  proviso 
again.] — Now  it  is  plain  that  the  railway 
works  are  not  building  nor  planting,  nor  do 
I  think  that  they  come  under  the  term 
"accommodation"  —  that  means  such  a 
case  as  if  the  lessor  had  built  a  new  house, 
and  wanted  land  for  a  road  up  to  the  house, 
or  for  a  garden ;  in  short,  it  means  some- 
thing conducive  to  the  more  commodious 
or  useful  enjoyment  of  the  estate  by  Mr. 
Cooper,  his  heirs  or  assigns,  or  his  or  their 
tenants,  but  it  does  not  extend  to  enable 
2T 
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him  to  sell  the  land  to  a  ndlway  diBcharged 
from  the  plaintiff's  lease.  Besides,  the 
railway,  by  taking  the  land,  causes  more 
damage  to  the  farm  than  the  landlord 
would  by  taking  the  same  land  for  building 
or  planting.  The  words  in  the  proviso, 
"  or  otherwise,'*  are  clearly  ejuadem 
generis  with  those  that  precede — ^bnild- 
ing  or  planting,  or  the  like;  they  must 
be  held  to  r^er  to  some  purposes  of 
the  same  character,  though  not,  perhaps, 
coming  within  the  strict  definition.  Mr. 
Cooper  wanted  to  resume  the  lands  that  he 
might  receive  from  the  railway  that  amount 
of  compensation  which,  but  for  the  notice 
he  served  on  the  plaintiff,  would  have  been 
received  by  the  latter  from  the  company. 
The  proviso  was  clearly  never  intended 
to  include  such  a  case  as  that'* 

His  Lordship  then  referred  to  the  previous 
proceedings  in  the  case,  and  said  that  an 
injunction  was  out  of  the  question,  and  the 
only  question  would  be  as  to  compensation : 
he  had  determined  that  the  company  had 
taken  land  of  which  the  plaintiff  was  tenant 
for  fourteen  years  certain;  he  would  be 
clearly  entitled  to  compensation  for  that, 
but  luB  Lordship  could  not  take  upon  him< 
self  to  divide  the  compensation  paid  to 
Mr.  Cooper  so  as  to  determine  how  much  of 
that  ought  to  be  paid  over  to  the  plaintiff. 
If  the  company  were  willing  to  stand  by 
the  agreement  of  the  17th  of  September, 
with  an  abatement,  there  might  be  a  refer- 
ence to  chambers  to  determine  the  amount 
of  that  The  plaintiff  could  not  claim  any- 
thing beyond  what  he  got  by  that  agree- 
ment, and  would  be  bound  thereby;  but  as 
between  the  landlord  and  the  company  hia 
Lordship  could  determine  nothing  except 
by  consent.  The  plaintiff  would  be  entitled 
to  his  costs  from  the  company;  they  had 
chosen  to  adopt  the  landlord's  view,  and  he 
was  mistaken.  The  defendants,  the  trustees 
and  executors,  were  clearly  necessary  par- 
ties, but  they  could  have  no  costs. 

8oliciton~Mr.  C.  Y.  Field,  for  plaintiff;  Metm. 
Fuquliar  k  Leech,  for  company ;  Meem.  Barker, 
Bowker  k  Tetke,  for  trustee!  of  Mr,  Cooper. 


Specific  Performance — Award — Mutwtl 
Relief  —  Practice  —  Appeal  —  Eight  to 
begin. 

An  award  directed  the  execuHom  of  a 
lease  to  the  plaintiff  of  certain  portions  of  a 
railway  running  over  the  defendant i  kmd. 
and  further  provided  that  the  lessor  might 
from   time   to   time  require  the  lessee   to 
supply  engine-power  during  such  time  as 
he  should  keep  an  engine  or  engines  for  tue. 
Twelve  months  after  the  date  of  the  awardy 
the  plaintiff  filed  a  hill  for  specific  per- 
formance^  and  the  Vice  Chancellor  Wood 
decreed  spedfU  performanee  of  so  msuk  of 
the  award  as  related  to  the  execution  of 
the  lease;  and,  by  the  same  decree^  after 
declaring  that  the  defendant  was  entitled 
during  the  continuance  of  the  lease,  and 
during  such  time  as  the  lessee  should  keep 
an  engine  or  engines  for  use^  but  not  other- 
wise,  to  require  the  lessee  to  supply  engine- 
power,  awarded  an  injunction  to  restrain  the 
plaintiff  from  interfering  with  the  defendant 
inthe  enjoyment  of  his  rights  and  privileget. 
But  upon  appeal  to  the  Lord  Chancellor, 
Ms  decree  was  reversed,  on  the  ground  that 
the  relief  was  not   mutuaU,   inasmuch  as 
specific  performanee  could  not  be  granted  of 
the  portion  of  the  award  which  required  the 
plaintiff  to  supply  engine-power. 

Semble— TA«  delay  of  the  plaintiff  in 
fiUng  his  bill  having  been  caused  by  his  own 
proceedings  at  law  to  set  aside  the  award 
would  have  been  fated  to  his  success,  if  there 
had  been  no  other  objection. 

Upon  an  appeal,  by  the  defendasU,  from 
a  decision  overruling  a  demurrer,  and  also 
from  the  whole  decree,  the  plaintiff  is  entitled 
to  begin. 

The  bill  in  this  case  was  filed  for  spedfie 
performance  of  an  award.  The  defendant 
demurred,  and  Wood,  Y.C.  overruled  the 
demurrer  (1). 

The  case  afterwards  coming  on  for  argu- 
ment, on  motion  for  a  decree,  his  Honour 
decreed  specific  performance  of  a  portion 
of  the  award,  and  after  declaring  that  the 
defendant  Tjras  entitled  under  the  award  to 


(1)  2  Hem.  k  M.  270. 
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certain  privileges,  of  wHch  specific  perfonn- 
ance  coald  not  be  enforced  against  the 
plaintifl^  awarded  an  injunction  to  restrain 
the  htter  from  interfering  with  those 
pririleges. 

(The  case  will  be  found  reported  in  34 
Law  J.  Rep.  (n.s.)  Chana  515),  and  the 
material  fiacts  are  stated  in  the  judgment 
of  the  Lord  Chancellor. 

The  defendant  appealed  against  the  over- 
ruling of  the  demurrer,  and  abo  against  the 
whole  decree. 

Upon  the  question  which  side  was  en- 
titled to  begin  under  these  circumstances, 
the  Lord  Chancellor  held  that  the  plaintiff 
must  begin. 

Mr.  Willcoek  and  Mr.  Faber,  for  the 
plainti£^  cited 

Siorer  v.  the  Great  Wettem  Railway 

Company,  2  You.  k  C.  C.C.  248 ; 

&c.  12  Law  J.  Rep.  (n.s.)  Chanc. 

65. 
Sanderson    v.    the    CockemunUh    and 

Worlangton  Railway  Company,   11 

Beav.  497. 
LyttoH  V.  the  Great  Northern  Railway 

Company,  2  Kay  <fe  J.  394. 
Ogden  v.  Fosnek,  32  Law  J.  Hep.  (n.b.) 

Chanc  73. 
Gervaia  v.  Edwards,  2  Dru.  &  W.  80. 
Nickels  V. Hancock,  7  De  Gex,  M.  AG. 

300. 
Wood  V.  Griffith,  1  Swanst  43. 
Hawkeworth  v.  Brammall,  5  Myl.  &  Cr. 

281. 
Parker  v.   TasweU,  2   De  Gex  &  J. 

559;   &c  27   Law  J.    Rep.   (n.s.) 

Chanc.  812. 

Mr.  RoU  and  Mr.  Batten,  for  the  defen- 
dant, did  not  aigue  the  question  which  was 
argued  in  the  Court  below,  as  to  the  juris- 
diction of  the  Court  of  Chancery  to  grant 
specific  performance  of  awards  in  cases  where 
the  submission  to  arbitration  had  been 
made  a  rule  of  a  Court  of  Common  Law, 
but  reUed  upon  the  objection  that,  there 
being  duties  to  be  performed  by  the  plain- 
til^  of  which  the  Court  could  not  decree 
specific  performance,  specific  performance 
of  the  rest  of  the  award  could  not  be  de- 
creed. They  also  aigued  that  the  right 
to  relief  was  barred  by  the  delay  in  filing 
the  bill 


They  dted 
Drummand  v.   Pigou,   2   MyL  k  K. 
168;  s.  c.  4  Law  J.    Rep.    (n.s.) 
Chanc.  24. 
Blakemore  v.  the  Glamorganshire  Canal 
Navigation,  1  MyL  <fe  K.  154;  s.c 
2  Law  J.  Rep.  (n.s.)  Chanc.  95. 
Mr,  Willcoek  replied. 

The  Lord  Chancellor  (Dec  21). — 
This  case  of  Blackett  v.  Bates  is  a  suit  for 
the  specific  performance  of  an  award ;  or 
rather,  I  should  perhaps  say,  for  the  specific 
performance  of  an  agreement  embodied  in 
the  award. 

It  appears  that  the  arbitrator  awarded 
that  a  lease  should  be  executed  from  the 
defendant  to  the  plaintiff  for  twenty- 
one  years ;  and  he  directed  also  that  the 
defendant  should  have  a  wayleave  over 
the  lands  of  the  plaintiff  and  over  certain 
other  lands,  which  may  be  also  said  to  be 
lands  of  the  plaintiff,  with  carriages  pro- 
perly constructed  for  the  purpose,  paying 
certain  rent,  and  with  the  right  to  use  the 
plaintiff's  engines  so  long  as  the  plaintiff 
had  an  engine  to  work ;  and  that  the  plain- 
tiff should  be  bound  at  all  times  to  keep 
the  way  in  good  repair. 

As  much  turns  upon  this,  perhaps  it  is 
better  that  I  should  state  the  terms  of  the 
award  more  fully.  The  arbitrator  awarded 
that  the  defendant  should,  within  twenty- 
one  days  after  the  deliveiy  of  his  award, 
execute  and  deliver  to  the  plaintiff  a  lease 
in  the  form  and  words  s^  out  in  the  sche- 
dule, to  be  dated  the  day  of  the  sealing 
and  delivery  thereof,  and  that  the  plaintiff 
should  execute  and  deliver  to  the  defendant 
a  counterpart  of  such  lease.  Then  he  fur- 
ther awarded  that  in  addition  and  without 
prejudice  to  the  exceptions  and  reservations 
in  favour  of  the  defendant,  the  lessor,  his 
heirs  and  assigns,  and  his  or  their  grantees, 
lessees  and  tenants,  agents  and  servants, 
in  and  by  the  said  lease  provided  and  con- 
tained, the  lessor,  his  heirs  and  assigns, 
and  his  and-  their  grantees,  lessees  and 
tenants,  agents  and  servants,  should  be 
deemed  to  have  had  and  should  have  as 
from  and  after  the  said  31st  of  March  then 
last,  and  thenceforth  during  the  continu- 
ance of  the  lease,  full  power  and  liberty, 
not  only  upon  and  along  the  portion  of  the 
lessee's  waggon-way  which  passed  over  the 
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lands  of  the  said  lessor,  and  demised  or 
intended  so  to  be  by  the  lease,  but  also  upon 
and  along  any  other  portion  of  the  lessee's 
waggon-way  and  sidings,  present  or  future, 
of  the  said  lessee  between  Wylam  and  Lea- 
mington, made  or  laid,  or  to  be  made  or 
laid  upon  the  lands  of  any  person  or  per- 
sons whomsoever,  from  whom  the  lessor,  his 
heirs  or  assigns,  or  his  or  their  grantees, 
lessees  or  tenants,  at  his  or  their  own 
expense,  had  obtained,  or  should  or  might 
obtain,  the  right  or  privilege  of  way-leave 
for  such  purposes,  and  over  the  lands  of  the 
lessee,  to  pass  and  repass,  with  all  or  any 
waggons,  trucks  or  other  carriages  what- 
soever, laden  or  unladen,  whether  drawn 
by  steam  or  other  engines,  for  the  canying 
of  coals,  &c.,"  and  so  on,  saying  what  are 
the  articles  to  be  carried ;  and  then  it  goes 
on  to  provide  that  the  lessor,  his  heirs  or 
assigns,  might  from  time  to  time  require  the 
lessee,  his  heirs,  executors,  administrators 
or  assigns,  to  supply  engine-power  for  all 
or  any  such  leadings  as  aforesaid,  including 
the  leading  of  empty  waggons  and  trucks, 
if  and  during  such  time  or  times  as  he,  the 
said  lessee,  his  heirs,  executors,  adminis- 
trators or  assigns,  should  keep  an  engine 
or  engines  for  use  on  the  said  waggon-way, 
but  not  otherwise.  And  he  also  awarded 
that  in  respect  of  the  powers  and  privileges 
thereby  awarded  to  the  lessor,  his  heirs 
and  assigns,  and  his  and  their  grantees 
and  lessees  and  tenants,  he  or  they  using 
or  exercising  such  powers  and  privil^es, 
should  pay  to  the  said  lessee,  his  heirs,  ex- 
ecutors, administrators  or  assigns,  remunera- 
tion or  compensation  afterthefollowingrates, 
— ^that  is  to  say,  for  or  in  respect  of  the  use 
of  the  said  waggon-way  and  the  rails  thereof 
the  sum  of  ^d,  per  ton  per  mile,  and  for  or 
in  respect  of  way-leave  over  such  part  of  the 
said  waggon-way  as  passed  over,  or  might 
thereafter  pass  over  the  lands  of  the  said 
lessee,  his  heirs  or  assigns,  the  like  rate  or 
sum  of  ^d.  per  ton  per  mile,  and  for 
and  in  respect  of  haulage  by  the  engine  or 
engines  of  the  said  lessee  the  rate  or  sum 
of  2d.  per  ton  per  mile,  and  that  a  propor- 
tionate part  of  the  said  rates  or  sums  should 
be  paid  for  any  fractional  part  of  a  mile,  and 
so  on.  And  then  it  states  that  he  should 
keep  certain  accounts,  which  I  do  not  think 
it  necessary  to  go  into. 

This,  however,  is  more  important :  ''And 


he  also  awarded  and  directed  that  the  said 
lessee,  his  executors,  administrators  and 
assigns,  and  his  and  their  agents,  might 
frx>m  time  to  time  stop  any  waggons,  tracks 
or  other  carriages  used  in  the  exercise  of 
the  powers  or  privileges  thereby  awarded, 
and  weigh  the  same,  and  the  contents 
thereof,  tibereby  causing  as  little  hindrance 
or  interruption  as  reasonably  might  be  to 
the  use,  exercise  and  enjoyment  of  the  said 
powers  and  privileges,  or  any  of  them. 
And  that  the  said  lessee,  his  heirs,  executors, 
administrators  or  assigns,  should  during  the 
continuation  of  the  said  lease,  keep  the  said 
waggon-way  bett^een  Wylam  and  Leaming- 
ton in  good  repair  and  condition  for  the 
use  and  exercise  of  the  liberties  and  privi- 
leges thereby  awarded.*' 

Now,  I  conceive  it  to  be  clear  that 
both  parties  to  the  award  obtained  the 
same  right  to  specific  performance  as 
they  would  have  had  if  this  had  been, 
not  an  award  resulting  frt>m  an  agree- 
ment, but  simply  an  agreement  entered  into 
between  the  parties.  The  question  is,  sup- 
posing this  to  have  been,  not  an  award, 
but  an  agreement  signed  by  the  parties, 
is  this  a  case  for  specific  performance  ?  I 
have  fully  consid^^  the  case,  and  not- 
withstanding the  opinion  expressed  by  the 
Vice  Chancellor,  I  am  of  opiidon  that  it 
is  not ;  and  I  come  to  that  conclusion  on 
a  very  short  and  simple  groimd,  which  is, 
that  specific  performance  can  never  be 
granted  unless  the  Court  can  give  relief  to 
both  parties;  and  I  think  the  Court  cannot 
do  so  in  this  case.  Here  the  plaintiff  gets 
what  he  seeks,  a  lease,  as  to  the  terms  of 
which  there  is  no  doubt;  it  is  for  a  term 
embodied  in  the  award.  But  the  defendant 
cannot  get  what  he  is  entitled  ta  His 
right  is  not  to  have  anything  performed  at 
once,  or  at  any  specified  time ;  it  is  only 
to  make  the  plaintiff  pay  certain  sums 
during  the  whole  term  of  the  lease,  and 
there  are  no  means  of  enforcing  the  per- 
formance of  such  an  agreement  The  Vice 
Chancellor  has  endeavoured  to  get  over 
the  difficulty  by  giving,  not  specific  relief^ 
but  rather  something  in  the  nature  of  a 
substitute  for  relief,  which  amounts  to  « 
punishment  of  the  plaintiff  if  he  does  not 
do  that  which  he  ought  to  do.  The  terms 
of  the  decree  are  these :  The  Vice  Chan- 
cellor first  of  all  decrees  specific  perfonn* 
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anoe  of  so  mnch  of  the  award  as  relates 
to  the  execution  of  the  lease :  as  to  that 
no  difficulty  arises.  Then  he  declares 
that  the  defendant^  his  heirs  and  assigns 
are  entitled  as  from  and  after  the  31st 
of  March,  1863,  being  the  date  of  the 
sward  mentioned,  and  during  the  continu- 
ance of  the  lease,  to  the  full  enjoyment  of 
the  full  power  and  liberty  of  passing  and 
repassing  with  all  or  any  waggons,  trucks, 
or  other  carriages  whatsoever,  laden  or  un- 
hiden,  and  drawn  or  propelled  by  horses 
or  steam,  or  other  engines  of  present  use  or 
fhture  invention,  over  the  lands  in  the  said 
award  mentioned,  and  for  the  purposes  and 
sabject  to  the  provisions  and  restrictions 
in  die  said  awaid  mentioned.  Then  he  de- 
clares that  the  defendant,  his  heirs,  <&c.  are 
also  entitled  during  the  continuance  of  the 
said  lease,  and  during  such  time  or  times 
as  the  lessee,  his  heirs,  executors,  adminis- 
trators and  assigns,  shall  keep  an  engine 
or  engines  for  use  on  the  said  waggon-way, 
but  not  otherwise,  to  require  the  lessee, 
his  heirs,  executors,  administrators  or  as- 
signs, to  supply  engine-power  for  all  or 
any  such  leadings  as  in  the  said  award  in 
that  behalf  mentioned,  the  lessor,  his  heirs 
and  assigns,  and  his  and  their  grantees, 
lessees  and  tenants,  paying  unto  the  lessee, 
his  heirs,  &c.,  for  the  aforesaid  privileges 
in  manner  and  to  the  amount  provided  in 
that  behalf  in  the  said  award,  and  also 
keeping  such  full,  correct  and  detailed  ao- 
counts  as  in  the  said  award  in  that  behalf 
mentioned.  Then  he  directs  that  a  copy 
of  such  accounts  is  to  be  delivered  to  the 
lessee,  which  I  need  not  read  at  large,  and 
he  then  goes  on  to  declare,  or  rather,  I 
ought  to  say,  to  order  that  an  iigunction 
be  awarded  to  restrain  the  plaintiff,  his 
servants  and  agents,  and  all  persons  claim- 
ing under  him  by  virtue  of  the  said  lease, 
until  further  order,  from  in  any  way  hinder- 
ing or  interfering  with  the  defendant  or 
those  claiming  under  him,  from  or  in  respect 
of  the  full  enjoyment  of  aU  such  rights  and 
privileges  as  aforesaid;  but  such  injunction 
is  not  to  prevent  the  plaintiff  or  those 
claiming  under  him  from  stopping  any 
waggons,  trucks  or  other  carriages  used  by 
the  defendant,  or  those  chuming  under  him, 
in  the  exercise  of  such  privileges  as  afore- 
said, and  weighing  the  same  and  the  con- 
tents thereof   causing    thereby  as    little 


hindrance  or  interruption  as  reasonably 
may  be  in  or  to  the  use  of  the  said  powers 
and  privileges,  or  any  of  theuL  And  the 
decree  further  declares  that  the  plaintiff 
and  those  claiming  under  him  are  bound 
during  the  continuance  of  the  lease  to  keep 
the  waggon-way  between  Wylam  and  Lea- 
mington in  good  repair  and  condition  for 
use  by  the  defendant  and  those  claiming 
under  him. 

That  is  the  form  of  the  decree,  which 
I  conceive  to  be  perfectly  novel  It  is 
an  injunction  granted,  not  at  the  instance 
of  any  party  who  has  asked  for  it,  but 
at  the  instance  of  the  defendant,  putting 
into  the  hands  of  the  defendant  what  was 
considered  to  be  machinery  that  would 
enable  him  to  force  the  phuntiff  to  do 
justice.  I  conceive  that  to  be  a  course  of 
proceeding  quite  unwarranted  by  any  pre- 
vious authority,  or  by  any  previous  practice 
of  the  Court,  and  which  ought  not  to  be 
introduced.  If,  however,  the  difficulty  had 
simply  arisen  i^m  the  form  in  which  this 
was  done,  I  should  have  endeavoured  to 
get  over  it ;  but  this  is  not  a  matter  of 
^rm.  Suppose,  instead  of  an  injunction, 
this  had  been  done  in  the  form  of  an  un- 
dertaking on  the  part  of  the  plaintiff,  I 
should  have  thought  that  equally  objec- 
tionable, because  that  is  not  a  decree  for 
specific  performance  at  all.  That  would  be 
an  undertaking  by  the  plaintiff  to  do  some- 
thing which  if  he  does  not  do,  of  course,  he 
would  be  liable  to  be  attached  or  dealt  with 
as  the  Court  might  think  fit,  as  a  defaulting 
party. 

It  appears  to  me  that  this  is  perfectly 
novel,  and  very  objectionable  on  the  prin- 
ciple that  it  does  not  give  corresponding 
relief  to  the  defendant  equivalent  to  that 
which  is  given  to  the  plaintiff. 

I  think  also  with  reference  to  the  other 
part  of  this  award  there  is  an  objection 
more  forcible,  which  is  this :  that  the 
decree  goes  on  to  declare  that  the  plaintiff, 
or  those  claiming  under  him,  are  botmd 
during  the  continuance  of  the  lease  to  keep 
the  waggon- way  in  good  repair  and  condi- 
tion for  the  use  and  exercise  by  the  defen- 
dant, and  those  claiming  under  him,  of  the 
liberties  and  privileges*  aforesaid.  Now, 
how  does  the  Vice  Chancellor  deal  with 
that?  He  does  not  pretend  to  decree 
specific  performance  of  that    He  could 
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not  But  he  merely  sajB  there  is  Buch  a 
right,  and  then  saye  that  if  that  right  is 
not  attended  to,  or  is  violated,  then  the  de- 
fendant shall  haye  liberty  to  apply.  That  is 
not  giving  any  relief  at  all  It  is  merely 
saying  that  which  it  was  not  necessaiy  to 
say,  namely,  that  under  the  award  he  has 
got  a  right,  and  that  if  that  is  interfered 
with  or  violated  he  is  enabled  to  come  to 
this  Court  for  relief  instead  of  having  re- 
course to  the  ordinaiy  remedy.  That  is  not 
specific  performance. 

On  the  ground,  therefore,  that  specific 
performance  can  only  be  granted  where  the 
relief  is  mutual  and  joint,  I  think  this 
decree  must  be  reversed.  I  ought  to  say 
I  should  have  come  to  this  conclusion  with- 
out any  hesitation,  even  if  there  had  been 
no  authority  for  it;  but  I  think  upon 
looking  at  the  authorities,  and  the  cases  Uiat 
were  cited,  and  some  others  that  I  have  had 
my  attention  directed  to,  that  there  is  no 
doubt  that  this  point  has  been  frequently 
before  the  Court,  and  always  decided  in 
the  same  way.  I  do  not  think  it  necessaiy 
to  go  through  many  of  the  cases,  or  to  read 
those  I  advert  to.  There  is  the  case  before 
Sir  Edward  Sugden  in  2  Dru,  A  War,,, 
which  laid  down  the  principle  correctly. 
In  that  case  there  was  a  dispute  between 
two  adjoining  proprietors  on  the  opposite 
banks  of  the  river  at  Tyrone,  in  Ireland, 
and  an  agreement  was  come  to  that  each 
party  was  to  do  certain  acts  in  order  to 
protect  the  other  from  the  overflow  of  the 
river.  They  were,  among  other  things,  to 
divide  a  piece  of  land,  and  alter  the  course 
of  the  river,  and  to  take  certain  other  steps ; 
and  there  was  a  provision  which  Sir  E. 
Sugden  called  the  sixth  provision,  that  if 
any  damage  afterwards  arose  to  the  land  of 
the  defendant,  the  plaintiff  should  give  an 
equivalent  compensation  to  be  ascertained 
in  a  particular  mode  by  the  arbitrator. 
Sir  R  Sugden  said  no  award  could  be 
made  giving  that  sort  of  relief;  that  it  was 
impossible  to  award  what  relief  should  be 
given  at  a  future  time  to  be  ascertained  by 
the  arbitrator ;  and  inasmuch  as  he  could 
not  do  that,  the  whole  agreement  must  fall 
to  jthe  ground,  so  far  as  this  Court  is  con- 
cerned, and  the  parties  must  be  left  to 
their  respective  remedies  elsewhere,  and  in 
another  form.  Exactly  the  same  principle 
was  decided  by  Lord  Lyndhurst  in  HUIb  v. 


CroU  (2).  It  was  a  contract  between  two 
manufiicturers,  one  that  he  would  supply  a 
certain  chemical  product,  an  add,  for  Uie  use 
of  the  other,  and  he  covenanted  that  he  would 
always  supply  him  with  a  proper  quantity, 
and  the  other  agreed  that  he  would  not 
take  it  from  any  other  manufftctorer  than 
the  plaintiff  The  question  was,  whether 
such  a  contract  could  be  specifically  per- 
formed, and  it  was  said  and  argued  tiiat 
you  might  by  injunction  prevent  the  defen- 
dant from  taking  any  acid  from  other 
persons  than  the  plaintiff,  and  that  no 
difficulty  could  exist  on  that  ground ;  but 
Sir  James  Wigram  first  held,  and  Lord 
Lyndhurst  concurred  with  him  in  saying 
that  it  was  impossible  to  compel  a  person 
to  go  on  supplying  anything  that  might  be 
required  by  another. 

There  are  many  other  authorities  on  that 
point,  but  I  should  be  wasting  time  if  I 
were  to  refer  to  them.  I  think  it  right  to 
add,  that  I  would  not  be  supposed  to  think 
that,  were  there  no  other  difficulty  in  this 
ease,  I  should  not  have  differed  from  the 
Vice  Chaneellor.  I  should  have  differed 
from  him  if  there  had  not  been  this  ground, 
because  the  award  here  was  made  in  the 
month  of  June,  1863,  and  the  bill  was  not 
filed  till  July,  1864,  rather  more  than  a  year 
afterwards.  I  am  aware  of  what  has  been 
said  on  behalf  of  the  plaintiff,  that  Uie  in- 
terval has  been  filled  up  by  the  legal  pro- 
ceedings which  the  j>laintiff  says  he  could 
not  accelerate.  That  may  be  true  enough, 
but  what  were  those  legal  proceedings  t 
They  were  legal  proceedings  during  which 
he  was  contending  that  this  was  not  an 
award  that  ought  to  be  carried  into 
effect  That  awud  was  objectionable  on 
various  grounds;  and  I  think  it  would 
be  a  strong  thing  indeed,  after  he  has 
held  the  other  party  at  arms  length  for 
nearly  twelve  months,  if  he  is  to  be 
allowed  to  turn  round  and  say,  now  if 
this  is  a  valid  agreement  you  are  to  specifi- 
cally perform  it  It  is  not  necessary  for  the 
purposes  of  this  decision  to  go  into  that 
part  of  the  case,  and  I  only  just  allude  to 
it  lest  I  should  be  imagined  to  have  over- 
looked it,  or  to  sanction  the  notion  that  in 
these  circumstances  specific  performance 


(2)  2  Ph.  60;    8.C.  14  Law   J.  Rep.    (k.s.) 
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oonldhaYe  been  decreed  if  there  had  been  no 
other  objection. 

Here  the  decree  is  in  one  sense  a  double 
decree,  for  it  is  an  oyemiling  of  the  de- 
murrer and  the  subsequent  decree.  The 
view  I  take  of  the  case  goes  as  well  to  the 
demurrer  as  to  the  decree,  and  in  my 
opinion  the  demurrer  ought  to  have  been 
^owed,  and  the  decree  ought  to  have 
dismissed  the  bill  with  costs.  My  opinion 
therefore  is,  that  this  appeal  must  succeed, 
and  that  the  demurrer  must  be  allowed 
and  the  decree  reversed.  The  defendant 
will  have  the  costs  of  the  Court  below 
throughout.  I  do  not  think  that  because  he 
did  not  appeal  inmiediately  against  the 
judgment  on  the  demurrer  he  ought  to  lose 
the  costs  of  the  decree. 

Solichon— Meam.  Harle  k  Co.,  for  pUuntiff; 
Mr.  J.  Grotbj,  for  defendant 


Wood,  V.C. 
Jan.  19. 


JENKEB  V,  JEKKEB. 


Form  of  Decree  under  25  <i&  26  Vict 
e.  42.  #.  \.— Deed— General  Words— Re- 
cUaU, 

A  bill  prayed  for  a  deelaratwn  (u  to  the 
ctnutructum  of  a  settlement  at  law^  or  in  the 
alternative  to  have  the  settlement  rectified: — 
Held,  that  the  Court  being  of  opinion  thai 
the  plaintiff  had  a  legal  tUU^  the  proper 
form  of  decree  was  to  dismiss  the  biU  wiUi- 
out  eostSy  prefacing  the  decree  with  the  words 
"  the  Court  being  of  opinion^**  dec. 

The  rule  that  recilcds  may  control  general 
tsordSf  is  applicable  to  aU  deeds,  and  not 
only  to  releases. 

On  the  8th  and  9th  of  August,  1824,  in 
contemplation  of  the  marriage  of  Bobert 
Francis  Jenner,  indentures  of  lease  and 
release  and  settlement  were  executed. 

By  the  indenture  of  release  and  settle- 
ment^ after  reciting  that  under  the  will  of 
one  Peter  Birt,  deceased,  and  certain  other 
indentures  and  a  recovery  which  had  been 
suffered,  Robert  Francis  Jenner  had  a  power 
to  appoint  the  shares  "late  of  the  said 
Peter  Birt,  deceased,  of  and  in  the  naviga- 
tion of  the  rivers  Aire  and  Calder,  and  of 
and  in  all  the  freehold  messuages,  mills, 
warehouses^  ^,  and  hereditaments  belong- 


ing thereto,  and  aU  other  the  freehold  here- 
ditaments in  the  county  of  York  here« 
inafter  expressed  to  be  herebjr  appointed 
and  released;"  and  also  reciting  that  E. 
F.  Jenner  had  agreed  to  settle  "  tihe  several 
hereditaments  and  estates  in  the  county  of 
York  thereinafter  mentioned,  and  intended 
to  be  thereby  conveyed,"  Robert  Francis 
Jenner  directed  and  appointed  that  the 
tenth  part  of  the  hereditaments  in  the 
county  of  York  thereinafter  expressed  to  be 
released  should  remain  to  the  uses  there- 
inafter declared;  and  he  released  the 
shares  in  the  navigation  of  the  rivers  Aire 
and  Calder  by  a  particular  description, 
'^and  all  other  the  freehold  hereditaments 
(if  any)  in  the  county  of  York  of  or  to 
which  the  said  R  F.  Jeimer  is  now  seised 
or  entitled,  <fec,"  to  the  uses  therein  de- 
clared. 

At  the  time  of  executing  his  marriage 
settlement,  R  F.  Jenner  was  entitled  to 
certain  premises  in  the  county  of  York, 
called  the  Loft  House  Oate  Estate,  which 
had  come  to  him  by  inheritance,  but 
which  were  not  mentioned  in  the  settle- 
ment 

Doubts  having  arisen  as  to  whether  the 
Loft  House  Gate  Estate  was  included  in. 
the  marriage  settlement,  a  bill  was  filed, 
which  asked  that  it  might  be  declared  that 
the  Loft  House  Gate  Estate  was  not  included 
in  the  indentures  of  the  8th  and  9th  of 
August,  1824,  or  that,  if  necessary,  the 
indentures  might  be  rectified  and  reformed 
so  as  not  to  include  it. 

Mr.  Kay  {Mr.  BoU  with  him),  for  the 
plaintiffs,  contended  that  the  estate  in 
question  was  not  included  in  the  settle- 
ment, and  cited — 

Moore  v.  Magrathy  1  Cowp.  9. 
WaUhy.  Trevanum,  15  Q.B.  Rep.  733; 
s.  c.  16  Sim.  178;    19  Law  J.  Rep. 
(N.8.)  Q.B.  458. 
Gray  v.  the  Earl  of  Limerick,  2  De 
Gex  <fe  Sm.  370;  s.  a  17  Law  J. 
Rep.  (k.s.)  Chano.  444. 
Hopkinsan  v.  Lush,  12  W.  Rep.  392. 
Rooke  V.  Lord  Kensington,  2  E.  &  J. 
753;    s.  c  25  Law  J.  Rep.  (N.a) 
Chanc.  795; 
and  asked  for  a  declaration,  under  Rolfs 
Act  (25  <fe  26  Vict  c.  42),  that  the  Loft 
House  Gate  Estate  was  not  included. 
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Mr,  E,  Turnery  oontra^  contended,  that 
though  in  ft  deed  of  release  the  estate 
would  not  have  been  included,  it  would  be 
in  a  settlement — 

Sheppard^B  TauchsUmej  79,  n.  n. 
Hogget  T.  Oile$,  2  RoL  Abr.  49. 
BMUffer  Y.  Conn,  3  Mee.  <fe  W.  343 ; 
s.  c.  7  Law  J.  Bep.  (n.&)  Exch.  108. 
The  Marquis  of  Eaceter  t.  the  Mar- 
chianees  of  Exeter^  3  MyL  A  Cr.  321; 
B.  c.  7  Law  J.  Bep.  (k.s.)    Ghanc 
240. 
Mr,  Kay,  in  reply. 

Wood,  Y.C.  said  that  the  question  was, 
whether  an  estate  passed  under  general 
words  which  would  include  it»  although 
it  was  dear  from  the  recitals  that  the  estate 
was  not  intended  to  be  comprised.  He 
had  considered  the  same  point  in  Booke 
y.  Lord  Kensington^  and  had  concluded 
that  where  there  was  so  abundantly  dear 
a  discrepancy  between  the  recitak  and 
conveyance,  the  general  words  of  convey- 
ance would  have  to  be  restricted  This 
prindple  was  more  usually  applied  to  re- 
leases; not  that  it  was  mor  eapplicable  to 
them,  but  the  point  more  frequently  had 
arisen  with  respect  to  them. 

After  referring  to  the  cases  dted  in  argu- 
ment, his  Honour  said  that  in  the  deed  now 
before  him  the  recitals  shewed  such  a  clear 
intention  to  exclude  the  property  in  ques- 
tion that  they  must  be  hdd  to  prevail  over 
the  general  words.  That  was  in  accordance 
with  what  Lord  St  Leonards  said  in  Alex- 
ander V.  Croshie  (1),  though  the  decision 
there  was  that  the  property  passed.  The 
intention  was  there  redted  to  except  from 
the  grant  all  property  situated  in  a  parti- 
cular locality,  while  in  the  operative  part 
there  was  a  description  of  some  property 
in  that  locality.  It  was  dedded  that  the 
property  passed,  not  because  it  was  com- 
prised in  the  operative  part,  but  because  a 
specific  description  prevails  over  a  general 
.  It  only  remained  to  consider  what  was 
the  proper  decree  to  be  made.  Since 
the  case  of  Roohe  v.  Lord  Kensington  the 
act  25  &  26  Vict,  a  42.  had  been  passed, 
and  he  was  asked  to  make  a  declaration 
under  that  act  as  incidental  to  the  relief 
prayed;  but  if  such  a  dedaration  could  be 

(1)  1  Lloyd  k  6. 145. 


made,  any  possible  legal  question  mi^ 
be  brought  within  the  jurisdictioa  of  the 
Court  of  Chancery.  He  should  make  a 
similar  decree  to  that  in  Roohe  v.  Lord 
Kensington;  namdy,  that  the  Court  beiiig 
of  opinion  that  the  estate  called  the  Loft 
House  Qate  Estate  did  not  pass  by  the 
indentures  of  lease  and  rdease^  dated  k^ 
dismiss  the  bill,  without  costs. 

Solidton— Mens.  Soolt  &  Co.,  liiiooln*!  Im 
Field!,  lor  pbmtiff ;  Mr.  E.  O.  Baddiih,  27, 
Gteat  James  Stnek,  lor  dsfandMit. 


Lords  Jdstiobs.  )  ,         .   .    ^ 

T       31         >  -*»  ''^  NKWBKBY,  xnfants. 

Infant — Religious  Education, 

The  general  nUe  is  that  an  in/ant  is  to  he 
brought  up  in  the  religion  of  the  father. 

The  mother  of  two  infants^  aged  fifteen 
and  eleven  years  respectively ,  became  a  mem- 
ber of  the  sect  called  "  Plymouth  Brethreny"" 
and  endeavoured  to  bring  the  infants  up 
in  the  tenets  of  that  secL  The  father  of 
the  children  was  at  the  time  of  his  death 
a  beneficed  clergyman  of  the  Estaldished 
Church  Shortly  before  his  death  he  pro- 
fessed some  doubts,  but  died  without  any 
public  renunciation  of  the  doctrines  of  that 
Church  By  his  will  he  appointed  his  widow 
and  a  clergyman  guardians  of  his  children. 
On  the  application  of  her  co-guardian  the 
Court  restrained  the  mother  from  educating 
the  children  in  the  doctrines  and  from 
taking  them  to  the  chapel  of  the  "  Plymouth 
Brethren.**  The  Court  refused  to  examine 
the  infants  personally. 

The  facts  in  this  case  may  be  shortly 
stated  as  follows  :  The  Rev.  Thomas  New- 
beiy  was  originally  a  Wesleyan  minister ; 
he  afterwards  became  a  member  of  the  Es- 
tablished Church,  and  died,  in  1861,  a 
beneficed  clergyman  of  that  Church.  It 
appeared,  by  the  evidence,  that  shortly 
before  his  death  he  expressed  doubts  in 
reference  to  some  of  the  doctrines  of  the 
Church  of  England,  and  did  not  apply 
the  income  of  his  preferment  to  his  own 
enjoyment,  but  made  use  of  it  for  Churdi 
objects.  He  made  no  public  renunciation 
of  the  doctrines  of  that  Churdu  By  his 
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will  he  appointed  his  widow  and  the  Kev. 
H.  Caddell,  vicar  of  St.  Peter's^  Colchester, 
goardians  of  his  children.  Shortly  after  his 
death  Mm.  Newbery  joined  the  sect  of 
**  Plymouth  Brethren,"  and  endeavoured  to 
bring  the  children  up  as  members  of  that, 
sect,  taking  them  to  their  public  worship 
in  chapel.  The  eider  of  the  children,  a  boy, 
was  about  fifteen  years  of  age;  the  younger, 
a  girl,  was  eleven  years  of  age.  The  boy 
was  much  influenced  in  &vour  of  the 
"Plymouth  Brethren,"  and  made  an  affidavit 
stating  his  desire  to  belong  to  that  com- 
munity. The  application  was  made  to  the 
Court  by  Mr.  Caddell  for  a  scheme  for  the 
education  of  the  children,  and  a  declaration 
that  they  ought  to  be  brought  up  members 
of  the  Established  Church,  with  consequent 
directioiis. 

The  Report  on  Religious  Worship  by  the 
Registrar  General  in  1851  was  read  in 
reference  to  the  peculiar  tenets  of  the  ^'  Ply- 
mouth Brethren."  It  states  (p.  42) :  "All 
believers  are,  it  is  affirmed,  true  spiritual 
priests,  capacitated  for  worship ;  and  any 
who  possess  the  qualifications  from  the 
Lord  are  authorized  to  evangelize  the  world 
or  instruct  the  Church  ;  and  such  have  not 
alone  the  liberty,  but  idso  an  obligation,  to 
employ  whatever  gift  may  be  entrusted  to 
their  keeping.  Hence,  in  their  assemblies, 
brethren  have  no  pie-appointed  person  to 
conductor  share  in  the  proceedings ;  all  is 
open  to  the  guidance  of  the  Holy  Ghost  at 
the  time,  so  that  he  who  believes  himself 
to  be  so  led  of  the  Spirit  may  address  the 
meeting.  The  brethren,  therefore,  recognize 
no  separate  orders  of  <  dergy*  and  '  laity* 
—all  are  looked  upon  as  equal  in  position, 
differing  only  as  to  gifts  of  ruling,  teach- 
ing, preaching,  and  the  like.  The  ordinances 
consequently,  of  Baptism,  when  adminis- 
tered, and  the  Lord's  Supper,  which  is 
celebrated  weekly,  need  no  special  person 
to  administer  or  preside." 

Vice  Chancellor  Stuart  made  an  order, 
deckring  that  the  children  ought  to  be 
educated  aa  members  of  the  Established 
Church,  and  restraining  Mrs.  Newbery 
from  taking  them  to  places  of  public  wor- 
ship where  the  worship  was  performed 
otherwise  than  according  to  the  rites  of 
the  Established  Church,  and  referred  the 
matter  to  chambers  to  settle  a  scheme. 
From  this  order  Mrs.  Newbery  appealed. 
New  Ssaiss,  35.— Chako. 


Mr.  McUins  and  Mr,  Graham  Hastingij 
for  the  appellant.— The  mother  believes 
she  is  acting  in  accordance  with  the  last 
wishes  of  the  father.  The  general  rule  is,  that 
children  are  to  be  brought  up  in  the  reli- 
gion of  their  father — 

Stourton  v.  Stourton,  8  De  Gex,  M.  & 
G.  760 ;  s.  c  26  Law  J.  Bep.  (n.s.) 
Chanc.  354. 
But  where  that  religion  is  doubtful,  this 
rule  cannot  apply.  The  children  have  already 
formed  opinions,  and  it  will  be  very  dan- 
gerous to  remove  them,  as,  perhaps,  the 
effect  will  be,  that  they  will  have  no  reli- 
gious opinions  at  alL  It  is  desirable  that 
the  Court  should  examine  them  personally 
upon  the  matter — 

Witty  V.  MarshoUl,  I  You,  &  a  C.Q 

68. 
Lyons  v.  Blenkinj  Jac.  245. 
Mr.  Bacon  and  Mn  C.  Hall^  for  Mr. 
Caddell,  were  not  called  upon. 

LoKD  Justice  Knight  Brtjob.  —  We 
both  think  that  this  order  is  right.  The 
only  form  of  religion  which  we  can  ascribe 
to  the  father  is  that  of  the  Church  of 
England,  of  which  he  was  a  beneficed 
minister  until  the  time  of  his  death.  The 
form  of  religion  (if  religion  it  can  be  called, 
which,  respectfully,  I  doubt)  which  it  is 
proposed  by  the  mother  to  ascribe  to  the 
children  and  in  which  to  educate  them,  is 
without  minister  or  government,  or  any 
fixed  mode  of  ascertaining  who  form  the 
community,  or  are  entitled  to  the  denomi* 
nation  they  assume,  or  what  are  the  doc- 
trines professed  by  them.  They  appear  to 
be  a  collection  of  professing  Christians 
without  any  settled  form  of  worship.  What 
is  asked  amounts,  in  fact — I  do  not  wish 
to  speak  disrespectfully — to  bringing  up 
the  children  without  any  form  of  religion 
at  alL  The  religion  of  the  father  was  that 
of  the  Church  of  Enghind,  and  this  is  the 
only  guide  which  the  Court  has.  I  do  not 
see  what  benefit  could  arise  from  our  seeing 
the  young  man,  as  it  was  suggested  we 
should.  Even  if  he  or  the  young  lady 
expressed  a  preference  for  this  form  of 
religion,  it  would  not  induce  me  to  consent 
to  their  being  allowed  to  adopt  it. 

Lord  JusticeTurnee. — I  entirely  agree. 
The  general  doctrine  of  the  Court,  that 
2U 
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children  ought  to  be  brought  up  in  the 
religion  of  t£eir  father,  cannot  be  disputed. 
There  is  nothing  in  this  case  to  shew  that 
the  father  was  not  a  member  of  the  Church 
of  England  at  the  time  of  his  death.  It  is 
no  proof  that  he,  a  minister  of  the  Estab- 
lished Church,  believed  in  dissenting  tenets 
because  he  associated  at  times  with,  and 
shewed  kindnesses  to,  dissenting  ministers. 
He  might  have  done  so,  as  many  others 
have  done,  without  approving  their  teneta 
In  especial,  there  is  no  proof  that  he  enter- 
tained any  fiivourable  opinion  of  the  tenets 
of  the  Plymouth  Brethren  in  particular.  No 
benefit  could  be  derived  from  our  seeing  the 
children  ;  for  it  would  be  a  gross  breach  of 
duty  on  our  part,  whatever  might  be  their 
sentiments,  to  sanction  their  being  received 
into  the  community  of  Plymouth  Brethren, 
which  has  not,  so  far  as  I  can  see,  any 
special  persons  authorized  to  teach  the  doc- 
trines of  the  society.  The  account  of  the 
Registrar  Qeneral  (which  his  Lordship  here 
read)  shews  that  any  one  who  may  feel 
moved  by  the  Spirit  at  the  moment  is  enti- 
tled to  preach.  Nothing  could  be  more  pre- 
judicial to  the  interests  of  the  children  than 
to  place  them  in  a  community  where  there 
would  be  no  one  to  instruct  them  in  their 
religious  duties.  In  a  case  before  Lord 
Langdale  (1)  the  mother  was  restrained  by 
ii\junction  from  taking  children  to  a  dis- 
senting chapel :  a  similar  order  should  be 
made  here  ;  and  if  the  children  are  not  to 
be  taken  to  the  chapel  of  the  Plymouth 
Brethren,  they  ought  to  be  taken  to  the 
Church  of  England.  I  am  of  opinion  that 
the  Vice  Chancellor's  order  is  right  I 
hope  that  it  may  not  be  necessary  to  sepa- 
rate the  children  from  their  mother.  That 
question  is  not  now  before  us,  and  I  hope 
that  it  will  not  arise.  But  if  this  lady  should 
refuse  to  comply  with  the  order  of  the 
Court,  or  encourage  the  children  to  attend 
meetings  of  this  community,  it  may  be 
necessary  to  remove  her  from  the  guardian- 
shipu  I  hope,  however,  that  nothing  will 
render  that  result  necessary.  The  appeal 
must  be  dismissed,  with  costs. 

Solieiton — Mr.  .1.  E.  Vining  for  infimts  and  Mn. 
Newbery;  Mr.  B.  St  Sladen,  for  defendaat 


[IN  THE  HOUSE  OF  LORDS.] 
1866.      ) 

^       •    ,       V       DE  WINDT  V,  DK  WINDT. 

Will  —  Ler/al  Devise  —  Construction  — 
Succession  in  Order  of  Age, 

A  testatoTy  by  his  will,  devised  asfoQxnas: 
*'^  All  my  freehold  property  to  my  nephew 
J.  C.  /,  <tnd  after  his  death  to  his  sons  in  tail 
lawfully  begotten,  and  in  the  event  of  his  or 
their  death  without  sons  lawfully  begotten, 
then  I  leave  the  said  estates  to  my  cousin  J. 
H,  H,  and  after  his  death  to  his  sons  law- 
fully begotten,  beginning  with  the  elder": — 
Held  {affirming  a  decision  of  Wood,  V.C.), 
that  the  aJbove  devise  created  estates  tail  in 
remainder  in  the  sons  of  J.  C,  J,  but,  quaere, 
whether  as  tenants  in  common  in  tail,  or  as 
joint  tenants  for  life  with  several  inheritances 
in  tail. 

This  was  an  appeal  from  part  of  a  de- 
cretal order,  made  in  1864,  by  his  H<Miour 
the  Vice  Chancellor  Wood  in  a  cause  of 
De  Windt  v.  De  Windt  (1),  which  was 
instituted  by  the  appellant  for  the  admin- 
istration of  the  real  and  personal  estate  of 
Qeorge  Bray,  deceased;  and  the  question 
in  the  appeal  arose  upon  the  will  of  the 
said  Qeorge  Bray,  and  depended  upon 
the  construction  of  a  devise  of  real  estate 
therein  contained  to  the  sons  of  the  tes- 
tator's nephew,  Joseph  Clayton  Jennyns, 
afterwards  Joseph  Clayton  De  Windt. 

The  will  of  the  said  testator,  which  was 
dated  the  6th  of  November,  1849,  was,  so 
far  as  is  material,  as  follows :  "  I  hereby 
give  and  bequeath  all  my  freehold  property 
in  Northumberland  to  my  nephew  Joseph 
Clayton  Jennyns,  and  after  his  death,  to 
his  sous  in  tail  lawfully  begotten,  and  in 
the  event  of  his  or  their  death  without  sons 
lawfully  begotten,  then  I  leave  the  said 
estates  to  my  cousin  James  Haydock  Hay- 
dock,  and  after  his  death  to  his  sons  law- 
fully begotten,  beginning  with  the  elder." 

The  said  Joseph  Clayton  Jennyns,  in 
the  month  of  March,  1852,  assumed,  by 
royal  licence,  the  sole  surname  of  De 
Windt 

The  said  testator  died  in  1852. 

In  March,  1853,  the  appellant,  who  was 
then  the  only  son  of  the  said  Joseph  Clay> 


(1) 


V.  Bligh,  2  Seton  on  Decrees,  715. 


(1)  4  New  Bep.  185. 


Vol.35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


333 


ton  De  Windty  filed  his  bill  of  complaint 
in  the  High  Court  of  Chancery  against 
the  said  Joseph  Clayton  De  Windt  and 
others,  for  the  administration  of  the  estate 
of  the  testator,  and  a  decree  was -made  on 
the  hearing  of  the  said  cause  in  June,  1853. 
The  respondent  Harry  WiUes  Darell  De 
Windt  is  die  second  son  of  Joseph  Clayton 
De  Windt,  and  was  bom  in  1866. 

The  said  Joseph  Clayton  De  Windt  died 
in  August,  1863,  having  had  no  other  sons 
than  the  appellant  and  the  respondent 

In  consequence  of  the  birth  of  the  re- 
spondent and  the  death  of  his  father  the 
said  Joseph  Clayton  De  Windt,  it  became 
necessary  that  the  rights  of  the  appellant 
snd  the  respondent  respectively,  as  the  sons 
of  the  said  Joseph  Clayton  De  Windt,  in 
the  real  estate  so  devised  to  them  as  afore- 
said by  the  will  of  the  said  testator  should 
be  determined,  and  upon  the  said  cause 
coming  on  again  for  further  consideration, 
on  the  4th  of  May,  1864,  the  question  was 
signed  before  his  Honour  the  Vice  Chan- 
cellor Wood,  who  delivered  judgment  in  the 
following  terms : 

^  I  will  at  once  dispose  of  this  case,  be- 
canae  I  have  had  it  very  fully  discussed, 
and  I  think  there  can  be  very  little  doubt 
about  it  I  say  *  very  little  doubt,'  because 
certain  rules  of  construction  have  been  set- 
tled, which,  in  the  absence  of  anything  to 
control  them,  m\wt  guide  the  Court  with 
regard  to  a  limitation  to  a  man  for  life  and  to 
his  sons.  If  it  were  not  for  WtlcTs  ease  (2), 
]>erfaap3  it  might  be  more  open  to  argument 
on  the  present  occasion  than  it  is  with  re- 
ference to  the  question  whether  or  not  the 
father  would  himself  take  an  estate  tail? 
Bat  Wiid*s  ease  has   conclusively   settled 
tliat,  unless  you  find  something  to  the  con- 
trary in  the  testator's  will  to  control  it,  it 
most  be  taken  to  be  as  much  a  settled  rule 
of  construction  as  if  the  limitations  were  in 
the  ordinary  form,  the  ordinary  legal  lan- 
guage which  is  the  customary,  proper,  and 
appropriate  language  to  use  on  the  part  of 
the  lawyer  who  frames  the  instrument    It 
u  now  determined  that  an  estate  to  A.  and 
to  his  sons  is  an  estate  for  life  to  him  with 
remainder  to  his  sons  as  purchasers,  they 
being  m  esse  at  the  date  of  the  will,  and 
that  if  they  bad  not  been  in  esse  it  would 

i'i)  Tador*B   LeMlioff   Cams  in  Conveyancing, 
$42,  edit.  1856. 


have  been  an  estate  tail,  that  is  clearly 
settled. 

"  That  being  so,  I  find  this  wiU  begins  in 
a  manner  which  would  be  beyond  all  doubt, 
except  for  the  subsequent  words.  The  tes- 
tator says,  *  I  give  all  my  freehold  property 
to  my  nephew,  Joseph  Clayton  Jennyns, 
and  after  his  death  to  Ms  sons  in  "  tail," 
lawfully  begotten.'  Proceeding  as  far  as 
that,  I  presume  the  clear  course  would  be, 
to  his  sons  in  tail  lawfully  begotten,  and 
that  would  give  an  estate  tail  general  to 
his  sons  as  purchasers,  there  being  two. 
Then  he  says,  ^  And  in  the  event  of  his  or 
their  death  without  sons  lawfully  begot- 
ten,' and  the  next  words  are,  '  then  I  leave 
the  said  estates  to  my  cousin  James  Hay- 
dock  Haydock,  and  after  his  death  to  his 
sons  lawfully  begotten,  beginning  with  the 
elder.'  The  first  portion  I  read,  '  and  after 
his  death  to  his  sons  in  tail  lawfully  begot- 
ten,' I  apprehend,  is  a  sufficiently  clear 
indication  of  the  testator  that  that  estate  in 
tail  general  was  an  estate  in  tail  male. 
He  does  not  give  it  to  the  daughters  at  all 
He  gives  it  over  in  the  event  of  their  dying 
without  sons  lawfully  begotten.  If  the  gift 
had  been  of  the  estate  en  masse  to  James 
Haydock  Haydock,  or  an  estate  in  entirety, 
I  do  not  think  I  should  have  found  suffi- 
cient indication  there  to  affect  the  rule  in 
WilcTs  case,  or  to  say  I  could  give  to  the 
elder  child,  without  any  words  indicating 
succession,  an  estate  in  tail  male  with 
remainder  to  the  brothers  successively,  be- 
cause in  that  case  (in  which  I  thought  I 
went  rather  far)  of  Webb  v.  Byng  (3),  there 
were  very  strong  indications  throughout  that 
the  estate  was  to  be  taken  as  a  whole ;  there 
were  heirlooms  and  pictures  which  were  to 
be  taken  care  of,  and  the  whole  thing  was 
arranged  in  such  a  way  that  any  notion 
that  the  estate  was  to  be  split  into  tenancies 
in  common  in  remainder  was  quite  out  of 
the  question.  But,  certainly,  I  do  not  find 
here  throughout  the  will — I  have  read  the 
whole  of  the  will  respecting  this  property, 
and  I  do  not  find  a  word  that  indicates  any 
intention  of  the  estate  being  enjoyed  as  a 
whole  rather  than  in  separate  portions, 
though  there  is  an  indication  of  intention 
of  ito  going  over  as  a  whole  from  members 
of  one  family  to  the  other.    That  might  be 

(3)  2  Kay  k  J.  678 ;  s.  c.  26  Uw  J.  Rep.  (n.s.) 
Chuic.  107. 
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perfectly  consisteiit  with  its  being  eigoyed 
by  members  of  the  family  as  tenants  in 
common  with  crosa-remainders,  going  oyer 
as  a  whole.  The  only  indication  is,  that  it 
shall  not  pass  from  one  fiunily  to  the  other 
without  passing  over  as  an  entirety,  and, 
therefore,  that  you  are  to  imply  cross-re- 
mainders in  order  to  exhaust  that  family 
before  you  pass  it  over.  But  there  is  nothing 
on  the  face  of  the  will  to  indicate  anything 
in  the  nature  of  succession  by  the  brothers 
of  the  first  family  unless  (and  that  is  really 
the  whole  contest  in  the  case)  I  can  draw 
back  those  words,  'beginning  with  the 
elder,'  which  are  grammatically  limited  to 
the  description  of  what  he  wishes  to  be 
done  with  the  estate  when  it  reaches  the 
second  family,  to  the  limitation  he  has 
created  as  to  the  first.  As  to  grammatical 
construction  there  can  be  no  doubt,  because 
it  is  *  after  the  death  of  the  father  and  the 
sons  lawfully  begotten,  then  I  leave  the 
estate  to  my  cousin,  James  Haydock  Hay* 
dock  (a  different  family  altogether),  and 
after  his  death  to  his  sons  lawfully  begot- 
ten, beginning  with  the  elder.'  I  do  not 
see  any  cause  by  which  I  can,  without  pro- 
digiously forcing  the  grammar,  draw  back 
those  words,  'beginning  with  the  elder' 
(which  naturally  and  legitimately  apply 
only  to  the  sons  who  are  to  take  in  the 
limitation  to  James  Haydock  Haydock)  so 
as  to  apply  them  also  to  the  previous  limit- 
ation to  the  sons  of  his  nephew,  Joseph 
Clayton  Jennyns.  The  grammatical  con- 
struction must  prevail,  unless  there  is  some- 
thing so  obviously  absurd  on  the  face  of  the 
will,  that  the  two  things  are  inconsistent 

''I  am  not  at  liberty  to  conjecture  what 
the  testator's  meaning  may  have  been  if  he 
had  used  words  more  adequately  expressing 
his  intention.  We  are  obliged  to  take  the 
words  he  uses  as  expressing  his  intention, 
and  are  obliged  to  take  that  intention  as 
grammatically  expressed,  unless  there  is 
something  that  plainly  contravenes  that 
rule  and  forces  you  into  some  apprehension 
that  the  language  which  he  had  used  has  a 
sense  different  from  its  ordinary  gramma- 
tical meaning. 

*'  If  I  cannot  draw  them  back,  of  course 
then,  as  Mr.  Millar  very  properly  observed, 
there  is  all  the  more  reason  to  construe 
them  as  implying  a  tenancy  in  common 
to  the  first  fi^mily,  because,  when  he  in- 


tended to  give  the  property  in  a  different 
way  he  expressed  that  difference,  and  when 
he  intended  to  give  it  as  a  joint  tenancy  he 
expressed  no  such  difference  (1).  I  cannot, 
therefore,  without  resorting  to  conjecture, 
for  which  there  is  nothing  on  the  &oe  of 
the  will,  no  such  words  ^as  '  first  and  other 
sons,'  no  such  word  as  '  succession '  after 
you  have  struck  out '  beginning  with  the 
elder,' as  applicable  to  the  first  clause  of 
devise,  no  such  words  as  indicate  an  absur- 
dity in  '  splitting '  the  estate  into  portions 
on  account  of  his  intending  it  to  be  held 
as  a  whole,  or  on  account  of  numerous 
jointures  or  portions  charged  on  the  estate; 
nothing  of  that  sort  arises ;  it  is  simply  a 
bequest  to  A  ;  after  his  death  to  his  sons  in 
tail  lawfully  begotten,  and  in  the  event  of 
their  deaths  without  sons  over.     I  think 
that  is  sufficient  to  imply  cross-remainders 
so  as    carry  over   the  whole,  having  ex- 
hausted his  nephew's  family  before  it  passed 
to  his  cousin's  family,  who  were  more  remote 
from  him.     I  think  that  gives  a  rational 
and  intelligent  construction  of  the  wilL 

"  The  proper  form  of  declaration  will  be  to 
declare  that  according  to  the  true  construc- 
tion of  the  testator's  will,  the  two  sons 
took  estates  tail  in  remainder  in  his  real 
estates,  and  therefore  the  younger  son  (this 
will  shew  how  I  came  to  decide  it)  is  en- 
titled to  maintenance  out  of  the  income 
arising  from  the  said  estates,  say  nothing 
about  moieties.  I  presume  the  costs  are  all 
arranged." 

By  a  decretal  order,  dated  the  4th  of 
May,  1864,  and  made  after  such  judgment 
as  aforesaid,  after  reciting  that  the  guardian 
of  the  infant  plaintiff  (the  appellant)  and 
of  the  infant  defendant,  Harry  Willes 
Darell  de  Windt  (the  respondent),  required 
the  direction  of  the  Court  as  to  the  i^pU- 
cation  of  the  rents  of  the  real  estates  de- 
vised by  the  will  of  George  Bray,  the 
testator  in  the  pleading  named,  it  was 
declared  that,  according  to  the  true  con- 
struction of  the  said  wUl  of  the  said  George 
Bray,  the  plaintiff  and  the  infant  defen- 
dant, Harry  WiUes  Darell  De  Windt  took 
estates  in  tail  male  in  remainder  in  the 
said  real  estates,  and  that  the  said  infant 

(1)  Not4. — His  Honour  did  not  think  it  proper 
to  decide  between  Joint-tenancy  and  tenancy  in 
oommon,  and  tboee  words  in  this  Mction  appear 
to  be  used  interchangeably. 
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defendant  was  entitled  to  maintenance  out 
of  the  inoome  arising  from  the  said  estates. 
And  by  the  said  decretal  order,  after  the 
aforesaid  declaration,  it  was  ordered  that  a 
receiver  should  be  appointed  of  the  said 
real  estate,  with  the  usual  directions,  and 
certain  other  directions  were  given  in  regard 
to  the  personal  estate  of  the  said  testator. 

The  appellant  appealed  against  the  said 
decretal  order,  so  &r  as  regards  the  de- 
claration therein  contained  as  aforesaid, 
on  the  ground  that  the  sons  of  the  said 
Joseph  Clayton  De  Windt  were  intended, 
and  entitled  by  the  said  will,  to  take  the 
said  real  estate,  not  concurrently,  but  in 
socoession,  in  order  of  priority  of  birth, 
and  that  he,  as  the  elder  son,  was  solely 
entitled  thereto  as  tenant  in  tail,  and  that 
the  words,  "  beginning  with  the  elder," 
appearing  in  the  said  will  at  the  end  of  the 
devise  to  the  testator's  cousin,  James  Hay- 
dock  Haydock,  and  his  sons  were  to  be 
referred  back,  and  defined  or  qualified  not 
only  the  last-mentioned  devise,  but  also 
the  previous  devise  to  the  sons  of  the  said 
Joseph  Clayton  Jennyns,  afterwards  Joseph 
Clayton  de  Windt. 

Mr,  Wilcock  and  Mr,  PreTidergasty  for 
the  appellant. — This  must  be  construed 
as  creating  a  limitation  in  tail  male  to 
Jennyns,  in  which  case  the  appellant  takes 
as  issue  mala  The  words  *Mn  tail"  may 
be  applied  to  Jennyns  as  well  as  to  lus  sons, 
if  the  words  '*  after  his  death"  are  read  as  if 
written  in  a  parenthesis.  They  may  have 
been  introduced  to  prevent  any  danger  of 
conflict  with  WilcPs  case^  as  here  was  a 
son  living  at  the  date  of  the  wiU,  and 
greater  difficulties  have  been  overcome  than 
that  which  this  reading  would  occasion — 

Robinson  v.  Robinsony  1  Burr.  38. 
The  word  "  sons"  taken  in  combination  with 
the  words  "  in  tail"  merely  express  an  estate 
in  tail  male.  It  is  a  word  of  limitation,  and 
not  of  purchase.  In  the  devise  to  Haydock 
and  Ms  sons,  if  read  as  a  word  of  purchase, 
it  would  create  an  estate  in  fee  simple;  but 
the  words  "beginning  with  the  elder" 
imply  an  intention  to  create  successive 
estates,  and  there  cannot  be  successive 
estates  in  fee  simple.  As  the  word  is  used 
as  a  word  of  limitation  in  the  one  devise, 
it  should  be  so  construed  in  the  other.  If 
not  so  construed  the  sons  of  Jennyns  would 


take  estates  for  life,  and  likewise  their  sons, 
because  there  is  a  limitation  over  in  the 
event  of  their  dying  without  lawful  issue. 
But  the  testator  intended  to  create  an  estate 
tail,  and  the  words  "beginning  with  the 
elder"  shew  his  intention  to  establish  an  or- 
dinary and  regular  course  of  succession.  If 
read  otherwise,  an  estate  of  a  very  extraor- 
dinary, unusual  and  inconvenient  descrip- 
tion would  be  created ;  and  where  there  is 
ambiguity  the  leaning  should  be  towards 
that  construction  which  should  create  a 
limitation  of  the  usual  character — 

Jenkins  v.  Hughes,  8  H.L.  Cas.  571 ; 
S.C.  30  Law  J.  Rep.  (n.b.)  Chanc.  370. 
There  are  no  words  here  to  create  an  estate 
in  common  in  taiL  The  only  alternative 
would  be  to  resort  to  that  peculiar  sort  of 
estate  known  as  a  joint  tenancy  for  life 
with  several  inheritances — 

LiUleton,  283 ;  Coke  uponLittleton,  882. 
The  only  instances  of  this  kind  of  limitation 
which  occur  in  the  books  are — 

Huntley's  case,  Dyer,  326,  a. 

Cook  V.  Cook,  2  Ver.  545. 

Edwards  v.  Champion,  3  De  Gex,  M.  k 
G.  202;  s.c.  23  Law  J.  Rep.  (n.s.) 
Chanc.  123. 

Forrestv.  Whiteway,  3  Exch.  Rep.  367; 
s.  c.  18  Law  J.  Rep.  (n.s.)  ExcL  207. 
Where  the  word  "heirs"  manifested  an  in- 
tention that  there  should  be  a  succession 
in  tail,  those  words  have  given  way  in  a 
veiy  great  number  of  cases — 

Roe  V.  Grew,  2  Wils.  322. 

Poole  V.  PooU,  3  Bos.  <k  P.  620. 

Doe  V.  Applin,  4  Term  Rep.  82. 

Doe  V.  Cooper,  1  East,  229. 

Doe  V.  Harvey,  4  B.  &  C.  610. 

Jesson  V.  Wright,  2  Bligh,  49. 
As  to  sons — 

Robinson  v.  Robinson,  1  Burr.  38. 

Hellish  V.  Hellish,  2  B.  &  C.  520;  s.c 
2  Law  J.  Rep.  K.B.  45. 

Doe  V.  Garrod,  2  B.  &  Ad.  87;  s.  c. 
9  Law  J.  Rep.  K.B.  149. 

Parker  y,  Tootal,  IIH.L.  Cas.  143;  s.c, 
34  Law  J.  Rep.  (n.s.)  Exch.  198. 
As  to  children — 

Broadhurst  v.  Morris,  2  B.  &  Ad.  1; 
S.C.  9  Law  J.  Rep.  K.B.  27. 

Trash  V.  Wood,  4MyL  &Cr.  328;  s.c 

9  Law  J.  Rep.  (n.s.)  Chanc.  105. 

Webb  V.  Byng,  2  Kay  &  J.  673;  s.c. 

26  Law  J.  Rep.  (n.s.)  Chanc.  107. 
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As  to  children,  the  case  of 

Earl  TyroM  v.  tke  Marquis  of  Water- 
ford,  1  De  Gex,  F.  <k  J.  613;  s-c. 
29  Law  J.  Rep.  (n.s.)  Chanc.  486, 
goes  to  establish  that  if  the  father  took 
an  estate  tail,  the  sons  might  take  estates 
tail  in  remainder  in  succession.  Very  slight 
expressions  are  sufficient  to  indicate  an  in- 
tention to  create  an  estate  tail  in  saccession — 

Evans  v.  Astley,  3  Burr.  1570. 
The  words  **  beginning  with  the  elder"  must 
be  held  to  apply  to  the  devise  in  favour  of 
the  sons  of  Joseph  Clayton  Jennyns,  as 
well  as  to  the  sons  of  James  Haydock  Hay- 
dock  The  whole  sentence  is  a  short  one, 
and  if  a  hyphen  appeared  in  the  will  before 
these  words,  or  "provided  always,"  or  even 
a  capital  letter,  there  would  be  small  diffi- 
culty in  applying  the  words  to  both  the 
devises.  No  reason  can  be  assigned  why 
the  testator  should  have  intended  their 
import  to  be  confined  to  the  children  of 
James  Haydock  Haydock ;  but  if  this  is  so, 
then  an  unusual  kind  of  estate  would 
be  created  in  the  sons  of  Joseph  Clayton 
Jenn3ms,  not  strictly  speaking  an  estate  tail, 
such  as  the  testator  intends,  but  a  joint 
tenancy  for  life,  with  several  inheritances ; 
a  limitation  under  which,  if  there  had  been 
many  sons,  the  children,  if  any,  who  should 
die  in  the  lifetime  of  the  others,  must  wait 
till  aU  the  sons  should  be  dead  before 
they  could  inherit;  or  if  it  be  construed  as 
creating  a  tenancy  in  common  in  tail,  this 
construction  would  lead  to  the  probable 
breaking  up  of  the  property  into  a  vast 
number  of  small  possessions,  which  is 
equally  repugnant  to  what  appears  to  have 
been  the  testator's  real  intention.  Therefore 
the  words  "  beginning  with  the  elder"  must 
be  held  to  pervade  the  whole  will  The 
testator  must  be  regarded  as  itvops  consilii. 
The  will  must  be  taken  as  if  it  were  only 
instructions  for  a  will,  and,  having  regard  to 
the  general  intention  manifested  in  it,  and 
to  the  prevalent  custom  of  the  country,  any 
conveyancer,  from  such  instructions  would 
have  prepared  a  settlement  on  Joseph 
Clayton  Jennyns,  with  remainder  to  his 
first  and  other  sons  in  tail. 

Mr,  Roll  and  Mr,  F.  C,  J,  Millar 
appeared  for  the  respondent,  but  were  not 
called  upon. 

The  LoKD  Chancellor. — My  Lords,  I 


think  your  Lordships  cannot  have  any 
doubt  that  this  decree  of  the  Vice  Chan- 
cellor is  perfectly  correct.  It  is  just  one  of 
those  cases  on  which  all  the  learning  in  all 
the  books  can  throw  little  light,  except  for 
the  purpose  of  seeing  what  has  been  the 
rule  of  construction  in  similar  cases.  Here 
the  gift  is  this:  "I  give  all  my  freehold 
property  to  my  nephew  Joseph  Clayton 
Jennyns."  No  doubt,  as  has  been  said,  if 
it  stopped  there,  Joseph  Clayton  Jennyns 
would  have  taken  an  estate  in  fee  simple, 
but  it  does  not  stop  there,  for  it  goes  on — 
"  and  after  his  death  to  his  sons  in  tail  law- 
fully begotten  "  The  first  suggestion  of  Mr. 
Wilcock  was,  that  this  might  create  an 
estate  tail  in  the  father.  If  there  had  not 
been  the  words  "  in  tail,"  then  it  might  be 
so,  that  is,  if  the  words  had  been,  *'  To  my 
nephew  Joseph  Cla3rton  Jennyns,  and  after 
his  death  to  his  sons  lawfully  begotten." 
It  is  unnecessary  to  speculate  whether  that 
would  have  been  the  case,  because  there 
are  the  words,  **  after  his  death  to  his  sons 
in  tail  lawfully  begotten,  and  in  the  event 
of  his  or  their  death  without  sons  lawfully 
begotten,"  then  over  to  his  cousin  James 
Haydock  Haydock,  *^  and  after  his  death  to 
his  sons  lawifuUy  begotten,  beginning  with 
the  elder."  Now,  in  the  first  place,  with 
regard  to  these  words  "  beginning  with  the 
elder,"  it  is  hardly  insisted  upon,  and  it  is 
preposterous  to  say,  that  there  is  any  doubt 
about  the  construction,  though  the  words 
clearly  apply  only  to  the  latter  limitation. 
Why  it  was  the  testator's  intent  to  give 
a  different  sort  of  estate  tail  to  the  sons  of 
his  cousin  than  that  which  he  had  given 
to  the  sons  of  his  nephew  I  do  not  know. 
It  might  have  been  that  he  did  it  pfr  incu- 
riam,  or  it  might  have  been  that  he  had 
some  motive  which  we  cannot  now  fathom. 
But,  as  far  as  the  words  are  concerned,  he 
has  clearly  not  given  to  the  sons  of  Joseph 
Clayton  Jenn3ms  anything  with  regard  to 
which  he  has  said  they  should  begin  with 
the  elder. 

Now,  what  has  he  given  1  Why,  after 
the  death  of  Joseph  Clayton  Jennyns,  he 
has  given  the  estate  to  his  sons  in  tail 
lawfully  begotten.  What  does  that  mean! 
There  are  but  two  meanings  that  can  be 
put  on  those  words.  It  means  either  to  his 
sons,  however  numerous,  as  joint  tenants 
for  life,  with  several  limitations  in  tail  after 
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the  determination  of  the  life  estates,  or  that 
he  gives  it  to  them  all  as  tenants  in  com- 
mon.  The  Vice  Chancellor  has  abstained 
from  giving  any  opinion  as  to  which  of 
those  two  constructions  is  right,  and,  I 
think,  very  properly.     I    do    not   know 
what  pressed  on  the  mind  of  the  Vice 
Chancellor,   bnt  it   occurred    to    me   the 
moment  I  read  this  case,  what  jurisdiction 
had  the  Court  to  decide  between  these  two 
persons,  each  claiming  the  estate?  When 
the  suit  was  instituted,  there  was  but  one 
infant^  and  he  very  properly,  by  his  next 
friend,  instituted  a  suit  against  the  trustee 
and  his  guardian,  his  father,  to  have  the 
trusts  of  the  will  carried  into  execution. 
Afterwards  another  son  was  bom,  and  a 
purely  legal  question  arose  between  the 
first  bom  son  and  the  second  bom  son. 
The  suit  was  revived  and  prosecuted,  neces- 
sarily and  properly.  Then,  being  before  the 
Court,  the  guardians  of  these  two  children 
said,  we  do  not  know  how  to  dispose  of  the 
neots,  and  therefore  the  Vice  Chancellor 
properly  prefaced  the  declaration  by  saying, 
the  guardians,  desiring  to  know  how  to  dis- 
pose of  the  rents,  declare  so  and  so.  I  think 
that  was  necessary  to  shew  the  jurisdiction, 
and  the  Vice  Ch^cellor  very  properly  ab- 
stained from  giving  any  opinion  as  to  what 
would  be  the  legal  rights  of  these  parties 
after  they  should  come  of  age,  when,  inde- 
pendently of  the  jurisdiction  of  the  Court  of 
Chancery,  they  may  claim  to  be  joint  tenants 
or  tenants  in  common  as  they  may  think 
fit  or  should  be  advised.    Upon  the  whole, 
1  think  the  judgment  of  the  Vice  Chancellor 
was  perfectly  correct    The  decree,  limited 
as  it  was,  was  perfectly  within  the  province 
of  the  Court,  and  was  quite  right ;  and  my 
advice  to  year  Lordships  is,  that  the  decree 
of  the  Vice  Chancellor  should  be  affirmed. 
Lo&D  Chblmsford. — My  Lords,  I  en- 
tirely agree  with  the  observation  that,  in 
constroing  wills,  the  ordinary  meaning  of 
words  is  to  be  adopted,  unless  it  appears 
that  the  testator  used  them  in  a  different 
Reuse.   There  is  nothing  irrational  or  im- 
proper   in    supposing    that    the    testator 
intended  that  the  sons  of  George  Clayton 
Jennyns  shotdd  take  estates  in  common. 
This  is  the  primary  meaning  of  the  expres- 
sions used;  and  to  make  them  create  an 
estate  tail  in  succession  would  be  constru- 
ing the  will  by  conjecture.  Mr.  Frendergast 


says  the  words  "beginning  with  the  elder" 
penetrate  and  pervade  the  whole  meaning 
of  the  testator.  But  if  those  words  were 
in  his  mind  and  he  did  not  apply  them  to 
the  sons  of  Joseph  Clayton  Jennyns,  that 
is  very  strong  to  shew  that  was  not  his 
meaning.  The  thing  is  perfectly  clear,  and 
I  have  no  doubt  whatever  that  the  Vice 
Chancellor  was  right 

Decree  affirmed  and  appeal  dis- 
missed.    Costs  out  of  the  estate. 

Solicitors — Meaan.  Tompson,  Pickering  k  Styan,  for 
appellant  and  respondent. 


Lords  Justicis. 
Jan.  22; 
•  March  8. 


BELL  V.  WILSON. 


Mines  and  Minerals — Freestone — Excep- 
tion— Conveyance, 

Upon,  a  saJe,  in  1801,  of  lands  in  North 
umherlandy  the  conveyance^  after  reciting 
that  the  royalty  was  reserved  to  the  vendor^ 
reserved  to  him  "  all  mines  and  seams  of 
coaly  and  other  mines,  metals  or  minerals^ 
as  well  opened  as  not  opened,  within  and 
under  the  closes  or  parcels  of  ground-  hereby 
granted  and  released,  unth  full  liberty  to 
search  for,  dig,  bore,  sink,  win,  work,  lead 
and  carry  away  the  same'*: — Held,  by  the 
Lords  Justices,  in  opposition  to  Vice  Chan- 
cellor Kindersley,  that  freestone  was  in- 
cluded in  this  reservation;  but,  in  accord- 
ance unth  his  Honour,  that,  under  the 
reservation,  the  stone  could  not  be  worked 
except  by  means  of  underground  workings. 

By  Lord  Justice  Turner — A  mine  is  a 
way  or  passage  under  ground  ;  a  quarry  is 
a  stone-pit,  a  place  upon  or  above,  and  not 
under  ^  ground. 

This  was  an  ^appeal  from  a  decision  of 
Vice  Chancellor  Kindersley  on  the  9th  of 
May,  1865—34  Law  J,  Rep,  (n.s.)  Chanc. 
672;  8,c,2Dr.d:Sm,  395. 

The  question  was,  whether  the  right  of 
working  freestone  by  an  open  quarry  was 
within  a  reservation  in  an  indenture  of  the 
10th  of  February,  1801,  by  which  two 
closes  of  land  at  Long  Benton,  in  Northum- 
berland, were  conveyed  in  fee  to  the  late 
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Heniy  Ulrick  Reay,  through  whom  the 
plaintiff,  a  married  woman,  claimed. 

The  indenture  of  February,  1801,  recited 
that  the  vendor,  Richard  WOson,  reserved 
to  himself  the  royalty  of  these  lands;  and 
in  the  operative  part  there  was  an  excep- 
tion, in  favour  of  him  and  of  all  persons 
seised  or  entitled  either  at  law  or  in  equity 
of  or  to  the  same  lands,  of  "  all  mines  and 
seams  of  coal,  and  other  mines,  metals  or 
minerals,  as  well  opened  as  not  opened, 
within  and  under  the  said  closes  or  parcels 
of  ground  mentioned  and  intended  to  be 
hereby  granted  and  released,  with  full 
liberty  to  search  for,  dig,  bore,  sink,  win, 
work,  take,  lead  and  carry  away  the  same, 
and  to  dig,  bore,  sink,  win,  work  and  make 
pit  and  pits,  trench  and  trenches,  groove 
and  grooves,  and  to  drive  and  make  drifts, 
drains,  levels,  staples,  water-gates  and  water- 
courses of  any  kind  in,  over,  under,  through 
or  along  all  or  any  part  of  the  said  closes 
or  parcels  of  ground,  with  sufficient  ground 
room  and  heap  room,  and  to  erect  fire- 
engines  and  other  buildings,  and  to  exer- 
cise, do  and  perform  every  other  liberty, 
matter  and  thing  necessary  for  digging, 
sinking,  winning  and  working  the  said 
collieries,  mines  and  minerals,  and  free  way- 
leave  and  passage  to  and  from  the  same 
collieries,  mines  and  minerals,  in,  through 
and  over  the  same  closes  or  parcels  of 
ground,  or  any  of  them,  or  any  part  thereof 
respectively,  with  agents,  workmen,  horses, 
waggons,  carts  and  carriages,  with  liberty 
to  make  all  such  waggon-ways  and  other 
ways  as  shall  be  necessary  and  convenient 
for  that  purpose,  and  according  to  the 
usage  or  custom  of  the  country,  paying 
a  reasonable  satisfaction  for  all  damage 
or  spoil  of  ground  to  be  occasioned 
thereby." 

The  closes  of  land  conveyed  by  this  deed 
had  become  vested  in  the  plaintiff  Eliza- 
beth Ann  Bell,  a  married  woman,  for  her 
life  for  her  separate  use,  with  limitations 
in  remainder  to  several  other  persons  for 
their  lives,  with  remainders  to  their  issue, 
and  an  ultimate  remainder,  which  had 
become  vested  in  the  plaintiff  E.  A.  Bell. 
The  interest  excepted  and  reserved  by  the 
deed  had  become  vested  in  the  defendant 
Frederick  William  Wilson,  who,  by  an 
indenture  bearing  date  the  2nd  of  October, 
1858,  demised  the  quarries  and  beds  of 


stones  under  some  of  the  closes,  which  were 
alleged  to  have  been  part  of  the  excepted 
property,  for  a  term  of  ninety-nine  years, 
to  his  son,  the  defendant  George  Besley 
Wilson,  who,  by  an  agreement  dated  the 
4th  of  December,  1862,  demised  the  same 
quarries  and  beds  of  stone  to  the  defendant 
John  Simpson. 

The  closes  of  land  comprised  in  the  deed 
of  the  10th  of  February,  1801,  were  on  the 
8ur£Eice  of  the  clay  and  shale  formation, 
overlying  a  bed  of  freestone,  beneath  which 
there  was  a  seam  of  coal,  under  which 
there  was  another  bed  of  freestone.  The 
first-mentioned  bed  of  freestone  was  at  a 
depth  varying  from  about  6  feet  to  about 
40  feet  below  the  surface  of  the  closes;  and 
it  varied  in  depth  or  thickness  from  about 
36  feet  to  about  70  feet. 

In  or  about  1855  the  defendant  F.  W. 
Wilson  began  to  work  the  stone  under 
the  surface  of  the  closes  by  open  quar- 
rying, that  is,  by  first  removing  the  soil 
overlying  the  stone,    and    then    digging 
out  the  stone;   but  these  workings,  not 
being  then  found    profitable,   were  soon 
afterwaixls  abandoned.  In  December,  1862, 
however,  the  defendant  J.  Simpson  b^an 
again  to  work  the  stone  under  some  of  the 
closes,  by  the  same  process  of  removing 
the  soil  to  a  depth  varying  from  6  feet  to 
20  feet  below  the  surface,  for  the  purpose 
of  quarrying  the  bed  of  freestone;   and 
thereupon,  id%er  some  previous  correspon- 
dence in  which  objections  were  made  to 
this  course  of  proceeding,  the  bill  in  this 
cause  was  filed,  on  the  24th  of  June,  1863, 
by  E  A.  Bell,  by  her  next  friend  N.  Ellison, 
and  by  Mr.  Ellison  as  her  trustee,  against 
F.  W.  Wilson,  G.  B.  Wilson,  J.  Simpson 
and  the  plaintiff's  husband,  Matthew  Bell, 
praying  an  account  of  the  stone  got  from 
the  land,  an  assessment  of  the  damages 
sustained  by   Mrs.    Bell,   and  an    injunc- 
tion. 

The  defendant  F.  W.  Wilson,  by  his 
answer  to  the  bill,  insisted  that  the  bed  of 
freestone  was  within  the  exception  con- 
tained in  the  deed  of  the  10th  of  February, 
1801 ;  and  he  set  up  a  case  of  knowledge 
and  acquiescence  on  the  part  of  the  plain- 
tiff E  A.  BelL 

Certain  admissions  were  agreed  to  be- 
tween the  parties,  to  the  dffect,  among 
other  things,  that    the    estate    at    Long 
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Benton  was  of  the  sandstone  formation, 
that  part  of  the  bed  of  sandstone  or  free- 
stone in  the  pleadings  mentioned  was  about 
6  feet  below  the  surface  of  the  said  estate, 
and  that  a  portion  of  the  said  bed  was  of 
sofficient  tluckness  to  be  capable  of  being 
worked  by  means  of  underground  work- 
ings, yet,  that  there  had  been  up  to  that 
time  no  instance  of  any  underground  work- 
ings of  freestone  in  the  county  of  North- 
umberhmd.  That,  by  means  of  the  work- 
ings of  stone  in  the  pleadings  in  the  cause 
mentioned,  a  space  containing  446  square 
yards,  measured  on  the  surfiEkce  of  the  field 
called  the  Lodge  Field,  in  the  pleadings 
mentioned,  had  been  excavated  to  ^e  depth 
of  19  feet  by  the  removal  of  soil  and  stone, 
and  that  there  was  at  the  bottom  of  this 
excsTation  a  platform  of  stone  on  which 
water  rested;  and  that  a  space  of  2,291 
sqnaie  yards,  measured  on  the  surface  of 
the  said  field  called  the  Lodge  Field,  had 
been  rendered  unproductive  for  the  time 
being,  by  the  deposit  upon  it  of  the  soil 
and  rubbish  taken  out  of  the  said  excava- 
tion. 

The  Yloe  Chancellor  granted  the  relief 
piayed  by  the  bilL  By  his  decree  of  the  9th 
of  May,  1865,  he  declared  that  the  phuntiff 
Ellison,  as  trustee  for  the  plaintiff  E.  A. 
Bell,  was,  according  to  the  true  construc- 
tion of  the  indenture  of  the  10th  of  Febru- 
ary, 1801,  entitled  to  the  bed  of  freestone  in 
question,  upon  the  same  trusts  as  those  on 
which  the  surface  of  the  land  was  held  under 
which  the  bed  lay.  An  account  was  ordered 
of  the  stone  got  by  the  defendant  Simpson, 
and  of  the  proceeds  of  the  sale  thereoi^  and 
an  inquiry  aa  to  the  damages  sustained  by 
Mrs.  Bell  by  the  working  of  the  stone, 
the  amount  found  due  by  tihe  chief  clerk  to 
be  paid  by  Simpson  to  the  plaintiff  Ellison, 
as  Mrs.  Bell's  trustee;  and  a  perpetual  in- 
junction was  awarded  against  the  defen- 
dants F.  W.  Wilson,  a.  B.  Wilson  and 
Simpson,  who  were  also  ordered  to  pay  the 
costs  of  the  suit 

F.  W.  Wilson  and  G.  B.  Wilson  appealed. 
The  defendant  Simpson,  who  had  been 
served  and  had  appeared  on  the  hearing 
before  the  Vice  Chancellor,  was  not  served. 
It  was  arranged,  during  the  hearing  of  the 
appeal,  that  the  case  Should  continue,  and 
that,  if  it  appeared  to  be  necessary,  Simpson 
should  be  served  and  be  heard. 
New  Sebiu,  85.— CHAira 


Mr,  Baily  and  Mr.  Burdon,  for  the 
plaintiff. — Freestone  was  not,  in  fact,  with- 
in the  intention  of  the  reservation.  But 
the  question  was  mainly  one  of  construction. 
A  mine  and  a  quarry  were  different  things; 
the  distinction  between  them  resting  on 
the  difference,  not  so  much  in  the  thing 
extracted,  as  in  the  way  of  working.  The 
explanation  in  Jacob*s  Law  Dictionary,  ed. 
Tomlins,  in  which  mines  were  stated  to  be 
"  quarries  or  places  whereout  anything  is 
dug,"  was  clearly  wrong,  and  opposed  to 
the  decisions. — 

DarviU  v.  Roper,  3  Drew.  294 ;  s.  c. 
sub  nom  Davvell  v.  Roper,  24  Law 
J.  Bep.  (k.s.)  Chanc.  779. 
Broum  v.  Ghadwick,  7  Ir.  Com.  Law, 

lOL 
The  Counten  of  Listowel  v.  Qibhings^ 

9  Ibid.  223. 
Harris  v,  Ryding,  5  Mee,  <k  W.  60 ; 
s,  c.  8  Law  J.  Rep.  (n.s.)  Exch.  181. 
The  King  v.  Dunsford,  2  Ad.  ds  R  568 ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  M.C.  59. 

Mr.  Giffard  and  Mr.  T.  Sievene,  for  the 
defendants,  the  appellants. — ^The  estate  was 
sold  subject  to  a  royalty ;  and  everything 
lying  below  the  surface  was  included  under 
a  royalty.  The  word  "  mine  "  by  no  means 
appUed  exclusively  to  undeiground  works, 
for  the  works  of  the  Carclaze  tin-mine  in 
Cornwall  were  open  ones ;  and  the  Rail- 
way Clauses  Consolidation  Act  (8  &  9 
Vict.  c.  20),  s.  77,  used  the  word  "mine"  in 
reference  to  slate.  The  only  real  difference 
between  a  mine  and  a  quarry  was,  that  the 
latter  was  a  mine  worked  in  a  special  man- 
ner, that  is,  by  open  workings.  The  defi- 
nition in  Johnson*^  Dictionary,  which  ex- 
plained a  quarry  as  equivalent  to  a  stone- 
mine,  that  in  Jacobus  Law  Dictionary, 
already  referred  to,  and  Bainbridge  on 
Mines,  tit  *  Quarry,'  495,  all  agreed  with 
the  defendants'  contention,  that  the  right  to 
work  stone  might  pass  under  a  reservation 
of  mines.  The  probable  etymology  of  the 
word,  which  was  the  Celtic  maen,  a  stone, 
was  also  in  their  favour.  In  Brown  v. 
Ghadiaick  the  quarries  were  open  at  the 
time,  which  explained  the  decision.  In 
DarviU  v.  Roper,  on  which  case  the  Vice 
Chancellor,  indeed,  admitted  that  he  did 
not  rest  his  judgment  in  the  present  in- 
stance, the  quarries  in  dispute  were  actually 
2X 
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being  worked  at  the  time  of  the  partitaon. 
The  present  case  was  governed  bj 

The  Earl  of  Roue  v.    WainnuM^    14 

Mee.  k  W.  869  ;  a.  c.  15  Law  J.  Rep. 

(n.s.)  Ezch.  67  :  aflinned,  2  Exch. 

Rep.  800. 
Mickleikwait  v.  Winter^  6  ExcL  Rep. 

644 ;   B.  c.  20  Law  J.  Rep.   (k.b.) 

Exch.  313. 
The  Earl  of  Cardigan  v.  Armitage^  2 

B.  k  C.  197. 
The  plaintiffs,  moreover,  were  precluded 
from  any  relief  by  their  long  acquiescence 
since  the  stone  began  first  to  be  quarried. 
Even  if  the  plaintiffs  were  not  absolutely 
barred  by  sudi  acquiescence,  at  all  events 
the  decree  was  wrong  in  giving  them 
costs. 

Lord  Justice  Turnkb  (March  8),  after 
stating  the  facts,  proceeded  as  follows — 
The  questions  upon  this  appeal  are,  whe- 
ther, under  the  exception  contained  in  the 
deed,  the  defendants  are  entitled  to  the 
upper  bed  of  fireestone,  and  whether,  if  they 
are  so  entitled,  they  are  entitled  to  get  the 
stone  by  the  mode  of  open  quarrying  which 
they  have  adopted.  Upon  tiie  first  of  these 
questions  I  regret  to  say  that  I  find  myself 
unable  to  agree  in  the  conclusion  at  which 
the  Vice  Chancellor  has  arrived.  The  words 
of  this  exception  are  most  general  and 
comprehensive ;  and  if  it  can  be  held  that 
the  freestone  is  not  included  in  these  words, 
it  can  only  be,  as  it  seems  to  me,  ,upon  one 
or  other  of  these  grounds, — either  that  the 
freestone  is  not  a  mineral,  or  that,  being  a 
mineral,  the  nature  or  context  of  the  deed 
shews  ^at  it  was  not  intended  to  be  in- 
cluded. But  the  cases  are,  I  think,  decisive 
upon  this  point,  that  freestone  is  a  mineral; 
and  I  can  find  nothing  in  the  nature  or 
context  of  this  deed  to  shew  that  it  was 
not  intended  to  be  included  in  the  excep- 
tion. The  Vice  Chancellor  appears  to  have 
considered  that  the  intention  was  to  reserve 
only  that  which  was  ordinarily  gotten  by 
mines  in  the  county  of  Northumberland  at 
the  time  of  the  execution  of  the  deed.  But 
the  deed  does  not  refer  to  what  is  ordinarily 
gotten,  and  I  think  this  construction  goes 
too  far  in  cutting  down  the  effect  of  the 
general  words,  which,  as  I  take  it,  in  the 
absence  of  manifest  intention  or  context  to 
the  contrary,  ought  to  have  their  fiill  effect 


This  oonstraction  would  probably  operate 
to  prevent  the  general  words  extending  to 
many  other  subjects  than  freestone.  1^ 
indeed,  effect  could  not  be  given  to  the  ex- 
ception without  destroying  the  previous 
grant,  thb  might  be  considered  to  shew  an 
intention  that  the  exception  should  not 
include  the  freestone ;  but  I  do  not  think 
this  would  be  the  case.  It  is  argued  for 
the  plaintiff,  that  it  appears  from  the  deed 
that  the  parties  must  have  known  the  posi- 
tion of  the  different  strata  in  these  closes  of 
land.  But  this  argument  cuts  both  ways; 
for  it  may  well  be  that  the  general  words 
were  inserted  in  consequence  of  that  know- 
ledge. Upon  the  first  question,  therefore, 
I  respectfully  differ  from  the  Vice  Chan- 
cellor. 

But  upon  the  othor  question,  I  entirely 
agree  in  his  opinion.  I  am  satisfied  that 
it  was  not  intended  by  this  deed  that  the 
freestone  should  be  worked  by  the  means 
which  the  defendants  have  adopted,  or 
otherwise  than  by  underground  mining. 
The  language  of  the  exception  points,  I 
think,  to  this  conclusion ;  it  is  an  exception 
of  mines  within  and  under  the  lands,  whe- 
ther opened  or  unopened,  words  which  are 
ordinurily  used  with  reference  to  under- 
ground workings;  and  although,  perhaps, 
it  cannot  be  said  that  there  are  not  words 
in  the  clause  which  might  be  construed  to 
extend  to  and  authorize  workings  upon  the  ^ 
sur&ce  of  the  closes,  it  cannot,  I  think,  be 
denied  that  the  clause,  taken  as  a  whole, 
points  much  more  strongly  to  underground 
workings. 

Some  question  was  made  in  the  cooise 
of  the  argument  as  to  the  meaning  of  the 
words  in  the  deed,  ''mines,  metals  or  mine- 
rals," and  I  am  much  disposed  to  agree 
with  the  construction  which  Mr.  Burdon 
put  upon  these  words,  that  they  mean 
mines  whether  of  metals  or  minerals.  Tlien, 
what  is  a  mine)  Upon  reference  to  the 
lexicographical  part  of  the  Eneydopcedia 
Metropoliiana,  I  find  it  there  said  that 
the  word  "  mine"  is  derived  from  the  Latin 
word  of  the  lower  ages  "mtnare"  signifying 
du€ere,  ''to  lead,"  and  the  interpretation  of 
the  word  is  "  to  draw  or  lead,"  that  is  to  say, 
a  way  or  passage  underground,  a  subter- 
raneous duct,  cross  or  passage,  whether  in 
search  of  metals  or  to  destroy  fortifications, 
kc.  The  ca&eaoi  The  King  Y,  the  Inkabitants 
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0/  Sedgky  (1)  and  The  King  v.  BreUel  (2) 
seem  to  me  to  support  this  definition,  to 
this  extent  at  least,  that  mines  are  under- 
groand  workings ;  and  that  this  is  so  is, 
I  think,  much  confirmed  by  the  definition 
of  the  word  "quarries,"  which  is  to  be 
found  in  the  same  dictionary.  The  word 
"  qnarry ''  is  there  stated  to  be  derived  from 
the  French  word  "  quarri^re,"  and  the  deri- 
vation is  followed  by  this  description :  "  In 
the  Latin  of  the  lower  ages  quadratariua 
was  a  stone-cutter,  qui  marmora  quadratj 
and  hence  *  quarril^re,'  the  place  where  he 
quadrates  or  cuts  the  stone  in  squares,  the 
place  where  the  stone  ia  cut  in  squares, 
generally  a  stone-pit,"  clearly  therefore  re- 
ferring to  a  pkce  upon  or  above,  and  not 
under  the  g;round. 

My  opinion,  therefore  on  this   second 
point  entirely  agrees  with  that  of  the  Vice 
Chancellor.     The    case,    then,   is  in  this 
singular  position,  that  the  defendants  were 
entitled  to  this  stone,  working  it  by  under- 
gnmnd  mining,  but  were  not  entitled  to 
work  it  from  the  surface.  The  consequence, 
as  I  think,  must  be  that  the  plaintiffs  are 
entitled  to  the  account  directed  by  the  de- 
cree of  what  has  been  got  by  the  improper 
working.    There  is  not,  I  suppose,  any  dis- 
pute between  the  plaintiff  and  her  husband 
the  defendant  Matthew  Bell,  and  it  is  not 
therefore  material  to  consider  whether  the 
plaintiff  E.  A.  Bell  is  entitled  to  the  money 
which  may  be  found  due  upon  the  account 
hy  virtue  of  her  separate  estate  for  life,  or 
ci  the  remainder  in  fee  which  is  vested  in 
her.   The  only  question  as  to  these  monies 
can  be,  whether  the  plaintiff  K  A.  Bell 
is  entitled  to  them  as  against  the  persons 
having  estates  in  remainder  prior  to  the 
oltimate  limitation  in  fee  vested  in  her; 
and  I  think,  upon  the  authority  of  the  case 
of  Bewick  v.  Whitfield  (3),  that  she  is  so 
entitled.    It  was  objected,  on  the  part  of 
the  defendants  the  Wilsons,  that  they  had 
heen  improperly  saddled  with  the  costs  of 
the  suit;  but  I  think  that  no  decree  could 
have  been  bad  against  the  defendant  Simp- 
son in  their  absence,  and,  that  they  were, 
therefore,  proper  parties  to  the  suit ;  and, 
as  they  have  contested  the  rights  of  the 

(1)  1  B.  &  Ad.  65;  s.  c.  9  Law  J.  Rep.  M.C.  61. 
<2)  9  B.  &  Ad.  424;  s.  c.  1  Law  J.  Bep.  (k.b.) 
M.C.  46. 
(8)  8  P.  Wmt.  267. 


plaintiff,  I  think  they  have  been  properly 
charged  with  the  costs.  In  the  result,  the 
declaration  contained  in  the  decree  must 
be  altered  (4)  to  meet  the  view  which  I 
have  above  expressed;  but  in  other  respects 
the  decree  will  stand. 

Lord  Justiob  Kniqht  Bruob. — My 
view  of  the  case  is  the  same  as  that  of  my 
learned  Brother. 


Solioiton— Ml 
T.  G.  Gibson. 


Wood,  V.C. 
Jan.  20. 


Gookion  &  Wainewright ;  Mr. 


PROUD  V.  BATES. 


Practice — Apportionment  of  Costs. 

A  bill  was  filed  for  ttoo  distinct  ohjecU. 
The  decree  ordered  that  the  plaiwtiffU  hill^ 
90  far  as  it  related  to  one  of  the  objects,  should 
stand  dismissed  unth  costs,  and,  after  grant- 
ing the  relief  sought  in  respect  of  the  other 
obfect,  ordered  that  "  the  costs  of  the  plaintiff 
of  this  suit  up  to  and  including  the  hearing, 
other  than  such  costs  as  have  been  occasioned 
by  so  much  of  the  bill  as  is  hereby  dismissed, 
and  the  costs  of  the  defendant  of  so  much  of 
the  bill  as  is  hereby  dismissed,  be  taxed,"  dsc : 
— Held,  thai  the  defendant  was  pitied  to 
an  apportionment  of  the  general  costs. 

The  plaintiff,  the  surface-oivner  of  a  farm 
in  Durham,  by  his  bill,  complained  that  the 
defendants,  who  owned  the  subjacent  coal, 
and  also  the  coal  under  land  adjoining  the 
plaintiff's  farm,  cairied  coal  from  these  ad- 
joining mines  through  drifts  and  tramways 
under  his  farm,  and  also  that  they  were 
working  the  coal  under  the  farm  in  such  a 
way  as  to  damage  the  surfaca  The  plainti£^ 
therefore,  prayed — 

1.  That  the  defendants  might  be  charged 
with  a  wayleave  rent  in  respect  of  carrying 
coal  not  found  under  the  plaintiff's  land 
through  the  drifts  and  tramways,  and  for 
an  account  accordingly. 

2.  For  an  injunction  against  such  user  of 
the  drifts  and  tramways  in  future. 

(4)  It  was  arranged  that  the  dedaration  should 
be  struck  oat,  or  be  amended  to  the  effect  that  the 
defendants  were  not  entitled  to  work  the  bed  of 
freestone  mentioned  in  the  bill  except  by  means 
of  underground  workings. 
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3.  For  an  injimction  against  working  the 
ooal  nnder  the  furm,  so  as  to  cause  fiirther 
injniy  to  the  saAce. 

4.  For  an  inquiry  as  to  damages  in  re- 
spect of  the  subfiidenoe  already  occasioned. 

5.  For  general  relief 

By  the  decree  made  at  the  hearing  it 
was  ordered  that  '*  the  plaintiff's  hiily  so  &r 
as  it  sought  the  relief  contained  in  the  first 
and  second  paragraphs  of  the  prayer  thereof, 
should  stand  dismissed,  with  costs."  On  the 
other  hand,  the  plaintiff  obtained  an  injunc- 
tion and  inquiry  as  to  damages,  according 
to  the  3rd  and  4th  paragraphs  of  the 
prayer.  The  decree  then  directed,'  that  the 
costs  of  the  plaintiff  of  this  ntit  up  to  and 
including  the  hearing,  other  than  such  costs 
as  had  been  occasioned  by  so  much  of  the 
bill  as  was  thereby  dismissed,  and  the  costs 
of  the  defendant  of  so  much  of  the  hill  as 
was  thereby  dismissed,  should  be  taxed  by 
the  Taxing  Master,  who  was  to  set  off  the 
said  costs  of  the  defendants  from  those  of 
the  plaintiffs,  and  certify  the  balance,  and 
the  excess  of  such  costs  was  to  be  paid  by 
the  party  found  liable  to  bear  them. 

In  proceeding  under  this  order,  the  Tax- 
ing Master  came  to  the  conclusion  that  the 
suit  was  substantially  for  two  objects.  He, 
therefore,  allowed  to  the  plaintiff  the  costs 
of  such  parts  of  the  proceedings  as  related 
exclusively  to  the  relief  sought  by  the  3nl 
and  4th  paragraphs  of  the  prayer.  On  the 
other  hand  he  allowed  to  the  defendants 
the  costs  of  such  parts  of  the  proceedings 
as  related  exdusively  to  the  relief  sought 
by  the  1st  and  2nd  paragraphs. 

The  oosts  of  the  proceedings  common 
to  the  two  were  equally  divided.  Thus,  37 
folios  of  the  bill  were  decided  to  relate  ex- 
clusively to  the  former  relief,  22  to  relate 
exclusively  to  the  latter,  and  the  remaining 
39  to  be  common  to  the  two.  The  plaintiff 
was  therefore  allowed  the  costs  of  37 -hi 9^ 
=  56^  folios,  and  the  defendants  the  costs  as 
to  22+19^=41^  folios,  which  numbers  are 
nearly  in  the  proportion  of  4  to  3.  The  inter- 
rogatories, answers,  ko.  were  similarly  an-' 
alyzed,  and  the  costs  of  attendances,  <fec., 
where  both  objects  w^re  in  view,  were  like^ 
wise  equally  divided.  The  result  of  this 
course  was  that  the  plaintiff's  costs  were 
taxed  at  286^  0#.  Id,,  and  the  defendants' 
at  108/.  6s.  lOcf.,  leaving  a  net  balance  of 
177/.  ISs.  dd.  due  to  the  phiintiff. 


It  was  contended  by  the  plaintii!^  that 
under  the  terms  of  the  decree,  the  defen- 
dants  ou^t  to  have  been  allowed  no  more 
than  the  costs  of  so  much  of  the  proceed- 
ings as  related  exclusively  to  the  relief 
sought  by  the  1st  and  2nd  pangn^>hs  of 
the  prayer;  in  other  words,  that  Uiey  were 
merely  entitled  to  the  excess  of  actnal 
expense  over  what  would  have  been  the 
expense  had  the  suit  been  confined  to  the 
relief  specified  in  the  3ni  and  4th  para- 
graphs. The  plaintiff's  taxed  costs,  esti- 
mated on  this  principle,  were  352/L  14«.  2dL, 
and  the  defendants',  38/.  13f.  9d 

The  question  now  came  on  upon  an  ad- 
journed summons  taken  out  by  the  plaintiff 
for  the  Master  to  review  his  taxation. 

Mr.  WUlcock  and  Mr.  Faber^  in  support 
of  the  summons,  cited — 

The  Attorney  Otntrcd  v.  Lord  Carrinff- 
toH,  6  Beav.  454;  s.  c.   13  Law  J. 
Rep.  (n.s.)  Chanc  453. 
Seton  on  Decrees,  94  (3rd  edit) ; 
and  distinguished — 

Heighington  v.  Grant,  1  Beav.  %^i%. 
Hardy  v.  Hull,  17  Beav.  355. 
Mr.  Amphlett  and  Mr.  Dickinson^  on  the 
other  side,  were  not  called  upon. 

Wood,  Y.C— I  think  that  the  case  of 
Hardy  v.  Hull  is  conclusive  on  this  ques- 
tion. If  in  the  present  case  the  word  *'  suit" 
were  substituted  for  "biU,"  wherever  the 
latter  term  is  used,  the  orders  would  be 
almost  verbally  identical  But  the  word 
"  bill"  in  the  present  case  has  reference  to 
the  introductory  part  of  the  order,  whidi 
directs  that  the  plaintiff's  hiU,  so  far  as 
it  seeks  a  portion  of  the  relief^  be  disnussed 
with  costs.  The  common  order,  that  the 
plaintiff's  bill  stand  dismissed  with  costs, 
carries  the  costs  of  the  whole  suit ;  and 
here  it  is  evident  that  the  words  "  costs 
of  the  bill"  must  in  like  manner  be  con- 
sidered as  equivalent  to  ''costs  of  suit."  The 
Taxing  Master  was  quite  right,  and  I  dis- 
miss the  summons  with  costs. 


Solidton — Mevn.  Rogenon  k  Ford,  for  plaintiflr; 
Mean.  Broolubank  k  GallAnd,  •gents  for  Bir. 
J.  Q.  Brown,  NewcaflUe-npon-Tyne^  fur  defen- 
dant. 
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Wood,  V.C.  ) 
Jan.  24,  25.  / 


WHITB  V,  OHITTY. 


WUl — Cofutruetion — Forfeiture  on  Bank- 
mptqf — Bankruptcy  Annulled — Effect  of 
Annulment. 

An  ettate  wa*  dein»ed  to  A,  for  lifey  de- 
terminable in  case  he  should  be  declared 
hankrupty  or  do  or  suffer  anything  where- 
by the  estate  unuldy  if  belonging  to  him 
absolutely y  pass  to  any  other  person.  At  the 
ime  of  the  testator^s  death  there  uku  an 
adjudieationof  bankruptcy  subsisting  against 
A;  hut  before  any  rent  accrued  due  in  re- 
spect of  the  devised  estatCy  it  was  annulled 
with  the  consent  of  creditors: — Held,  that 
the  douse  of  forfeiture  did  not  take 
ffect 

Richaid  Chitty,  by  his  will,  dated  the 
Ist  of  July,  1864,  devised  certain  heredita- 
ments to  the  use  of  Charles  Chitty  for  life, 
with  divers  remainders  over.  Life  estates  in 
other  property  were  given  to  the  testator^s 
two  other  sons,  and  the  will  contained  a 
proviso  in  the  following  words : 

"  Provided  always,  and  I  hereby  declare 
that  if  my  said  sons,  or  any  or  either  of 
them,  shaJl  respectively  be  outlawed  or 
declared  bankmpt,  or  shall  assign,  charge 
or  mcamber,  or  attempt  or  affect  to  assign, 
diarge  or  incumber  his  or  their  respective 
life  interest  or  life  interests  in  the  said 
trnst  premises  respectively,  or  any  part  or 
parts  thereof  respectively,  or  shall  do  or 
safer  anything  whereby  the  same  or  any 
part  thereof  respectively  would  through  hu 
or  their  act  or  default,  or  by  operation  or 
process  of  law  or  otherwise,  if  belonging 
absolutely  to  him  or  them,  become  vested 
in  or  payable  to  some  other  person  or  per- 
sons, then  and  thenceforth  the  rents  to 
which,  but  for  this  provision,  he  or  they 
respectively  would  be  entitled,  shall  during 
the  remainder  of  his,  or  their  life  interests 
therdn  respectively  from  time  to  time  sink 
into  and  be  added  to  and  form  part  of  my 
general  personal  estate." 

The  residuaiy  personal  estate  was  to  be 
accumulated,  and  ultimately  divided  among 
all  the  testator's  grandchildren  who  attained 
twenty-one. 

The  plaintifEB  were  the  executors  and 
troBtees  of  the  will 


The  testator  died  on  the  18th  of  Novem- 
ber, 1864. 

Charles  Chitty  had  been  duly  abjudicated 
a  bankrupt  before  the  date  of  the  will,  and 
he  had  never  obtained  a  discharge  under 
the  bankruptcy.  No  creditors'  assignee, 
however,  had  been  appointed ;  and  after  the 
testator's  death,  on  the  22nd  of  March, 
1865,  the  bankruptcy  was  annulled  with 
the  consent  of  the  creditors. 

The  bill  prayed  that  the  rights  of  Charles 
Chitty  and  other  parties  interested  as  above 
might  be  determined 

Mr.  Haddany  for  the  plaintiffs. — ^The 
clause  of  forfeiture  applies,  notwithstanding 
the  bankruptcy  took  place  before  the  will 
came  into  operation — 

Manning  v.  ChamberSy  1  De  Gfez  &  Sm. 

282;    8.  c.    16  Law  J.   Rep.  (n.b.) 

Chanc  245. 
Seymour  v.  Lucas,  1  Dr.  dc  Sm.  177;  &  c. 

29  Law  J.  Rep.  (k.b.)  Chanc.  841. 
It  is  contended  that  the  subsequent  annul- 
ling of  the  bankruptcy  prevents  the  opera- 
tion of  the  clause.  But  the  annulment  was 
by  consent  of  creditors,  and  therefore  a  sub- 
stantive proceeding,  not  a  mere  judicial 
declaration  of  invididity  ab  initio.  What- 
ever its  effect  upon  the  rights  of  creditors 
and  others  within  the  scope  of  the  admi- 
nistration in  bankruptcy,  it  cannot  have  a 
retrospective  operation  so  as  to  prejudice 
the  rights  of  third  persons,  who  are  neither 
directly  nor  indirectly  parties  to  the  bank- 
ruptcy— 

JShnallcombe  v.  Oliviery  13  Mee.  h  W. 

67;  8.  a  13  Law  J.  Rep.  (N.a)  EzcL 

305. 
Mr,  Dauneyy  for  one  of  the  residuary 
legatees,  supported  this  contention. 

Mr,  Swanstouy  for  Charles  Chitty. — In 
the  present  case  the  estates  are  legal  Man- 
ning V.  Chambers  was  a  case  of  a  settle- 
ment of  personalty;  and  in  Seymour  v. 
LucaSy  which  reluctantly  followed  it,  the 
estates  were  equitable.  At  law,  clauses  of 
forfeiture  are  strictly  construed — 

The  King  v.  ChiUy,  5  Ad.  &  E.  609; 

S.C.  6  Law  J.  Rep.  (n.b.)  K.B.  12. 
But  even  admitting  that  the  language  of  the 
will  is  applicable  to  a  future  as  well  as  past 
bankruptcy,  I  contend  that  the  annulling 
put  the  devisee  in  the  same  position  as  if 
no  adjudication  had  ever  bc^n  made  as 
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between  biniBelf  and  all  the  world — ^see  Ex 
parte  Edwards  (1), — bearing  in  mind  tbat 
annulling  now  indndes  saperoeding  (24  &  25 
Vict  c.  134.  8.  229).  If  this  were  not  so, 
the  provision  contained  in  the  155th  sec- 
tion of  the  act  of  1849  (12  &  13  Vict, 
c.  106),  which  expressly  indemnifies  the 
debtors,  <fec.,  in  cases  of  annulment,  from 
all  demands  in  respect  of  acts  completed, 
would  be  mere  surplusage,  'pie  liberal  con- 
struction adopted  in  Mannikg  v.  Chambers 
was  in  order  to  effectuate  the  evident  intent 
of  these  provisions,  namely,  to  prevent  the 
settlor's  bounty  being  diverted  to  any  other 
channel  than  .Uie  one  recipient  designated. 
Here,  however,  no  such  result  could  have 
occurred,  as  no  creditors'  assignee  was  ever 
appointed.  Indeed,  no  rent  had  accrued 
due  before  the  adjudication  was  annulled. 

Mr,  HaddaUy  in  reply. — ^Immediately  on 
the  adjudication,  all  the  property  of  the 
bankrupt  vested  in  the  official  assignee — 

1  db  2  WilL  4.  c.  56.  *.  22. 

12  ik  13  Vict,  c.  106.  ss.  40,  102,  141, 
142. 

24  ik  25  Vict  c.  134.  *.  108. 

Wood,  V.C. — ^The  present  case  is  novel 
in  its  circumstances,  and,  owing  to  the 
estates  being  legal,  presents  some  difficulty 
as  to  the  order  that  should  be  made.  I 
think,  however,  that  the  trustees  are  en- 
titled to  the  direction  of  the  Court  as  to 
whether  they  ought  to  bring  ejectment  to 
recover  the  rents. — {His  Honour  here  stated 
the  facts  and  read  tne  forfeiture  clause.] — 
Now  as  to  this  clause  being  applicable  to  a 
past  bankruptcy,  I  am  bound  by  the  cases 
cited,  and,  indeed,  here  the  language  may 
be  considered  as  even  grammatically  appro- 
priate to  a  bankruptcy  subsisting  at  the 
time  of  the  testator's  death. 

But  the  basis  of  the  construction  to 
which  I  have  just  referred  is  the  donor's 
intention  that  his  bounty  should  not  enrich 
creditors  or  other  strangers,  and  the  Court 
has  therefore  somewhat  stretched  the  words 
to  give  effect  to  this  object 

The  facts  in  the  present  case  are  singular. 
The  devisee  had  been  adjudicated  a 
bankrupt;  and  things  had  gone  so  far  as 
that  the  property  vested  in  the  official 
assignee,   but  no  creditors'  assignee  was 

(1)  10Ve».  103. 


chosen.  In  fact,  before  any  rent  either 
did  accrue,  or,  considering  that  the  hoase 
was  in  the  testator's  own  occupation  at  his 
death,  could  reasonably  be  expected  to  have 
accrued,  and  before  any  steps  had  been 
taken  by  the  official  assignee,  the  bank- 
ruptcy was  annulled,  so  Uiat  by  the  de- 
visee's diligence,  when  the  first  rent  was  pay- 
able, his  was  the  only  proper  hand  to  receive 
it  That  will  not  affect  the  rights  of  the 
plaintiffs,  if  a  forfeiture  has  actually  taken 
place.  But  the  question  is,  has  a  forfei- 
ture taken  place  f  That  depends  upon  the 
answer  to  the  question,  what  is  the  effect  of 
annulling?  Down  to  SmaUcombe  v.  Olivier 
it  was  thought  wholly  to  set  aside  all  pro- 
ceedings founded  on  the  bankruptcy.  Bnt 
in  that  case,  the  Court  of  Exchequer  held, 
that  up  to  the  time  of  the  annulling  or  super- 
seding everything  done,  even  although  the 
bankruptcy  were  most  improper,  remained 
unaltered.  Then  came  the  act  of  1849, 
which  merely  said  (section  155),  We  pro- 
tect debtors  to  the  estate,  &c,y  in  respect 
of  payments  made,  or  other  acts  done  in  a 
bona  fide  belief  of  the  validity  of  the  bank- 
ruptcy, leaving  the  question  as  to  the  rela- 
tion of  annulling  open. 

Now,  here,  if  the  plaintiffs  had  brought 
ejectment  and  recovered  the  property,  it 
would  be  difficult  to  say  that  they  were 
not  protected.  But  no  such  thing  has 
occurred.  Am  I,  then,  merely  on  the 
ground  of  an  a4judication  and  nothing 
more,  to  say  that  the  forfeiture  has  taken 
place?  If  so,  I  should  be  bound  to 
extend  the  clause  to  a  case  where  the 
bankruptcy  was  ab  initio  wholly  irregular 
and  unjust.  Here,  undoubtedly,  the  annul- 
ling  is  with  consent  of  creditors.  But  when 
the  devisee  has  been  diligent  to  put  things 
right  before  anything  was  or,  perhaps,  could 
have  been  done  to  defeat  his  interest, 
am  I  to  say,  merely  on  the  ground  that  an 
adjudication  was  in  existence,  that  the 
forfeiture  operated?  I  think  that  on  the 
principle  of  supporting  the  general  intent 
of  the  testator,  I  am  bound  to  hold  that 
the  forfeiture  has  never  accrued.  I  shall 
therefore  make  a  declaration  to  the  follow- 
ing effect:  That  the  Court, being  of  opinion 
that  the  forfeiture  of  the  life  interest  has 
not  accrued,  does  not  think  proper  to  give 
any  direction  to  the  trustees  as  to  proceed- 
ings being  taken,  by  way  of  ejectment  or 
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otherwise,  to  recover  the  rents  on  behalf  of 
the  residuary  legatees.  The  costs  of  all 
putieB  to  come  out  of  the  estate. 

Soliciton— Mr.  Kajb,  for  pUintiffii ;  Mr.  Sluera, 
tot  defendant. 


StatuU  43  Eltz.  c.  i.  —  Charitahle  Be- 
gvett  —  Perpetuity  —  Vault — Monument — 
Windote  in  Church — Chancel — Repairs, 

A  testatrix  directed  her  trustees  to  invest 
600/.  tit  consols  upon  trust  to  authorize  the 
minister  and  churchwardens  of  the  parish 
of  H.  to  receive  the  dividends  thereon  and 
apply  them  in  keeping  in  good  repair^  order 
mul  eondiHon  for  ever  her  modier's  monu- 
ment in  H,  churchy  the  vault  in  which  her 
mother  was  interred,  and  a  memorial  with- 
dow  (to  be  erected  in  the  same  church  under 
the  provisions  of  the  wiU),  the  surplus  of  the 
dvridendSy  if  any,  to  he  applied  "  towards 
keeping  in  repair  and  ornamenting  the 
chcmtd^: — Held,  a  good  charitable  bequest 
as  to  the  monument  and  the  window  and  the 
application  of  the  surplus,  but  void  as  to 
ike  repair  of  the  vault,  upon  the  principle 
of  Fowler  v.  Fowler  (I).  The  fund,  after 
payment  of  costs,  to  be  divided  into  equal 
thirds,  one-third  to  go  to  the  residuary  estate 
of  the  testatrix,  the  income  of  the  remaining 
two-thirds  to  be  applied  in  repair  of  the 
window  and  monument,  and  the  surplus  of 
that  income  **  towards  keeping  in  repair  and 
ornamenting  the  chanceV* 

The  above  suit  was  instituted  for  the 
administration  of  the  estate  of  the  late 
Mrs.  Freeman,  questions  of  construction 
Laving  arisen  on  various  parts  of  her  will — 
see  33  Law  J.  Rqo.  (n.s.)  Chanc.  586. 

This  was  a  petition  entitled  in  the  suit, 
and  presented  by  the  trustees  for  the 
porpoee  of  determining  the  validity  of  the 
fallowing  gift  contained  in  the  wilL  After 
providing  for  the  erection  of  an  ornamental 
painted  window  in  Hungarton  church,  the 
design  and  cost  of  which  was  to  be  at 
the  discretion  of  her  trustees^  the  testatrix 

(1)  88  Beav.  616. 


continued  in  these  words:  ''Also  I  direct 
that  my  said  trustees  or  trustee  for  the 
time  being  shall  invest  the  sum  of  600/.  in 
the  purchase  of  3/.  per  cent.  Consolidated 
Bank  Annuities,  in  their  or  his  names  or 
name,  upon  trust  to  authorize  and  empower 
the  minister  and  churchwardens  for  the 
time  being  of  the  parish  of  Hungarton 
aforesaid  to  receive  the  dividends  thereon 
from  time  to  time  and  apply  the  same  in 
keeping  in  good  repair,  order  and  condition 
for  ever  the  monument  of  my  dear  mother 
in  Hungarton  church,  the  vault  in  Hun- 
garton aforesaid  in  which  she  is  interred, 
and  the  said  ornamental  painted  window; 
and  if  any  surplus  of  such  dividends  should 
at  any  time  remain,  to  apply  the  same 
towards  the  keeping  in  repair  and  orna- 
menting the  chancel  of  the  said  church." 

The  trustees  had  erected  the  window 
with  the  sanction  of  the  Court 

There  was  no  evidence  as  to  the  exact 
site  of  the  vault  or  of  the  monument;  but 
it  was  admitted  by  aU  parties,  for  the  sake 
of  the  argument,  that  the  vault  was  in 
the  churchyard  without  the  walls  of  the 
church,  and  that  the  monument  was  in  the 
nature  of  a  mural  tablet  within  the  church. 

Mr,  Toller  and  Mr.  Barber,  for  the  trus- 
tees, submitted  the  case  for  the  decision  of 
the  Court 

Mr,  Schomherg,  for  benefidaries  under 
the  will,  contended  that  the  gift  was 
totally  void  for  perpetuity  and  for  uncer- 
tainty. As  to  the  repair  of  the  vault,  the 
bequest  was  void  upon  the  principle  of — 
Rickard  v.  Robson,  31  Beav.  244;  s.  c. 

31  Law  J.  Rep.  (n.s.)  Chanc.  897. 
Fowler  v.  Fowler,  33  Beav.  616;  s.  c. 
33  Law  J.  Rep.  (n.s.)  Chanc.  674. 
Mr.  Bazalgette  and  Mr,  C.  Hall,  in  the 
same  interest,  for  the  husband  of  the  tes- 
tatrix, cited — 

Lloyd  V.  Lloyd,  2  Sim.  N.S.  266;  s.c. 
21  Law  J.  Rep.  (x.a)  Chanc  696. 
Mr,  W.  Pearson,  for  the  impropriate 
rector,  argued  in  support  of  the  gift. — The 
cases  cited  refer  only  to  gifts  for  repair  of 
tombs.  Here  there  are  many  other  objects. 
The  window  is  finished,  and  is  part  of  the 
fabric  of  the  church — 

Lingwood  Canon,  86 ; 
and  gifts  to  repair  churches  are  expressly 
within  the  statute  43  Eliz.  c.  4.  The  equit- 
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able  constniction  of  the  statute  has  been 
extended  to  include  various  gifts  of  a 
charitable  nature,  e.g.  a  gift  for  keeping 
chimes  in  repair — 

Turner  v.  Ogdetiy  1  Cox,  316; 
for  building  an  organ  gallery — 

Adnam  v.  GoU,  6  Beav.  353; 
for  improving  and  adorning  a  church — 

The  Attorney  General  v.  Super,  2  P. 
Wms.  125. 
This  will  include  the  repair  of  a  monument 
As  to  the  repair  of  tombs  or  vaults,  the 
principle  of  the  decided  cases  is  not 
dear — 

See  Tudof's  Charitable  TruHs,  p.  11. 
The  case  of  Lloydy.  Lloyd  (which  has  been 
cited  contra)  refers  to  real  estate,  and  does 
not  apply  here.  Again,  in  Richard  v.  Rob- 
eon  ^e  parties  beneficially  interested  did 
not  ai^e  the  case,  and  the  decision  only 
followed  Lloyd  v.  Lloyd,  And  in  Fowler  v. 
FowUt  the  argument  proceeded  upon  the 
assiunption  that  the  gCft  was  bad,  and  the 
only  question  raised  was  the  uncertainty. 
But  the  case  of  Doe  d.  Thompeony.  Pitcher 
(2)  is  in  point  There  Lord  £llenborough 
held  a  grant  for  keeping  up  a  tomb  to  be 
a  charitable  use.  The  duty  of  maintaining 
a  family  tomb  or  vault,  whether  in  the 
chiuxdi  or  churchyard,  belongs  to  the  chiuxdi- 
wardens  in  behalf  of  the  parishioners — 

1  Bum's  Eccleeiastical  Law,  357. 
Therefore,  the  whole  gift  is  good,  all  its 
objects  being  within  the  equitable  construc- 
tion of  the  statute. 

[EiKDEBSLET,  V.C. — With  regard  to 
the  repair  of  the  vault,  the  matter  is  not 
res  integra,  I  think  that  the  tenor  of  the 
authorities  is  against  you.1 

If  the  gift  is  partly  good  and  partly  bad, 
the  Court  will  distribute  the  fund  equally, 
following  the  principle  of — 

The    Attorn^     General   v.    UOyley, 
7  Ves.  58,  n. 

Adnam  v.  Cole,  6  Beav.  353. 

Salusbury  v.  Denton,  3  Kay  &  J.  529  ; 
s.  a  26  Law  J.  Rep.  (k.s.)  Chana 
851. 
Then  as  to  the  surplus,  whether  or  not  the 
other  objects  of  tiie  gift  are  wholly  or 
partly  bad,  a  gift  for  tibe  repair  and  orna- 
mentation of  the  chancel  is  good  as  a 
charity,  and  not  voidable  for  uncertainty, 

(2)  8  M.  ft  S.  407. 


because  the  Court  can  direct  an  inquiry  to 
ascertain  what  the  surplus  will  be — 
Mitford  V.  Reynolds,  I  PhilL  185;  a  a 

12  Law  J.  Rep.  (n.8.)  Chanc.  40. 
Mr.  Schombery,  in  reply. 
The  cases  of — 

The  Attorney  General  v.  Oakaver  (dted), 

1  Yes.  sen.  536. 
Chapman  v.  Browti,  6  Yes.  404. 
Cramp  v.  Playfoot,  4  Kay  A  J.  479. 
Thomson  v.  Skakespear,  1  De  Qex,  F. 
&  G.  399, 
were  also  referred  to  in  the  argument 

KiNDEBSLBT,  Y.C. — ^I  Cannot  say  that 
the  general  principle  of  the  law  appli- 
cable to  this  class  of  cases  is  new 
in  itself;  but  I  feel  considerable  difficulty 
in  applying  that  principle  to  the  directions 
contained  in  this  wilL  It  is  dear,  I  think, 
that  the  testatrix  herself  had  no  idea  of 
constituting  a  charitable  trust, — she  only 
had  regard  to  the  memory  of  her  mother ; 
but  the  Court  cannot  take  upon  itself  to 
inquire  into  the  motives  of  the  donor,  if 
these  gifts  or  any  of  them  fsarlj  come 
within  the  definition  of  charitable  bequests, 
according  to  the  equitable  construction  of 
the  statute  of  Elizabeth.  I  have  then  to 
consider  whether  this  bequest  of  6001, 
upon  trust  to  apply  the  income  in  the  pel^ 
petual  repair  of  the  vault,  the  monument 
and  the  window,  severally  mentioned  in 
the  will,  is  valid  as  to  all  or  any,  and  if 
any,  as  to  which  of  those  several  objects, 
and  then,  further,  I  have  to  consider  the 
e£Eect  of  the  gift  of  the  surplus  for  the 
reparation  of  ^e  chancel. 

Now,  as  to  the  first  of  these  objects,  I 
cannot,  in  my  own  mind,  distinguish  the 
maintenance  of  a  vault,  whether  in  a  church 
or  in  a  churchyard,  from  the  maintenance 
and  repair  of  a  tomb  or  gravestone,  and 
therefore  I  shall  not  deviate  from  the  au- 
thority of  those  decisions,  in  which  the 
dedication  of  a  fund  in  perpetuum  to  the 
repair  of  tombs  or  gravestones  has  been 
declared  void.  I  thmk  that  part  of  the 
gift  is  bad. 

As  to  the  repair  of  the  window,  I  am 
disposed  to  adopt  Mr.  Pearson's  view.  In- 
deed, it  is  impossible  to  avoid  the  condu- 
don,  that  if  a  gift  for  the  repair  of  a  church 
is  good  by  the  very  terms  of  the  statate,  a 
gift  for  keeping  in  repair  a  window,  which 
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ins  become  part  of  the  fabric  of  the  church, 
most  also  be  good ;  therefore,  in  the  absence 
of  authority  to  the  contrary,  I  shall  hold 
that  part  of  the  bequest  good. 

Then  we  come   to  the  monument,  the 
repair  of  which  I  must  regard  as  pertaining 
to  the  ornamentation  of  the  church, — al- 
thoagfa,  possibly,  as  a  matter  oT  taste,  if  the 
Court  could  look  at  what  is  ornamental,  I 
should  be  disposed  rather  to  order  its  re- 
moTal.    Now  I  apprehend  that  the  dedica- 
tion of  personalty  to  the  Dean  and  Chapter 
of  Westminster,  in  trust  to  apply  the  income 
forever  in  the  reparation  of  the  monuments 
in  the  Abbey,  would  be  a  perfectly  good 
diaiity,    and   none    the  less    so  because 
among  those  monuments  there  might  be 
8ome  belonging  to  the  donor's  own  family. 
A  gift  of  that  kind  would  be  for  the  public 
benefit ;  and,  applying  the  same  principle  to 
the  case  of  a  parish  church,  it  must  be  re- 
garded as  a  matter  of  interest  to  the  public, 
that  is,  to  the   parishioners,  to  have  the 
monuments  in  their  church  kept,  at  any 
rate,  in  decent  condition,  and  not  suffered 
to  fall  into  dilapidation  and  decay.    There- 
fore, in  the  absence  of  authority  to  the  con- 
trary, I  shall  hold  this  part  of  the  gift  also 
good. 

We  next  have  to  consider  the  proper 
mode  of  dividing  this  fund,  so  as  to  assign 
to  each  object  of  the  gift  its  proper  share. 
Now  it  might  be  easy  to  ascertain  the 
prime  cost  of  erecting  a  church  window  or 
a  monument ;  but  I  do  not  see  how  the 
Court  can  undertake  to  ascertain  what  will 
be  the  expense  of  keeping  them  in  perpetual 
repair,  or  direct  any  inquiry  for  that  purpose. 
In  such  a  case  I  think  that  equality  is 
equity,  and  I  must  therefore  order  the 
fund  to  be  divided  into  ei^ual  thirds.  One 
third  will  go  to  the  residuary  estate  of  the 
testatrix  in  respect  of  that  portion  of  the 
gift  which  I  have  declared  to  be  bad; 
the  remaining  two-thirds  will  be  held  on 
the  trusts  of  the  will,  and  the  income 
applied  in  the  repair  of  the  window  and 
the  monument. 

Lastly,  I  have  to  deal  with  the  gift 
over  of  the  surplus  income.  Now,  although 
it  is  true  that  there  is  the  difficulty 
which  has  been  suggested,  namely,  that 
the  maintenance  of  the  chancel  is  the 
duty  of  the  rector,  whether  impropriate  or 
ecclesiastical,  and  therefore  is  not  in  the 


same  respect  a  matter  of  public  interest, 
still  I  do  not  think  that  that  circumstance 
should  preclude  a  gift  of  this  kind  from 
taking  effect,  there  being  no  distinction 
drawn  in  the  statute  between  the  chancel 
and  the  rest  of  the  church,  and  I  have 
no  hesitation  in  regarding  tJie  repair  and 
ornamentation  of  the  chancel  as  a  good 
charitable  object  I  think,  therefore,  that 
the  surplus,  if  any,  of  the  income  arising 
from  the  two-thirds  should  be  applied  ac- 
cording to  the  directions  in  the  will  *^  towards 
keeping  in  repair  and  ornamenting  the 
chancel." 

Costs  of  all  parties  to  come  out  of  the 
whole  fund.  The  trustees'  costs  as  between 
solicitor  and  client;  the  remaining  costs  as 
between  party  and  party. 

Solicitors  —  Messrs.  Wilde  ft  Markby,  for  peti- 
tioners ;  Messrs.  Gregory  ft  Bowdiffe  ;  Messrs. 
Boath,  Bowden  ft  Stacy;  Messrs.  Skilbeck  & 
Griffith,  for  respondents. 


M.R. 

LOBD  BOXILLT, 

Feb.  9 


■I 


In  re  tayloil 

DAUBNEY  v.  LEAKE. 


GosU — Liberty  to  attend  Proceedings — 
Attending  Accounts  be/ore  the  Chief  Clerk. 

Residtuiry  legatees^  being  numerous^  will 
be  allowed  their  costs  of  proving  their  title, 
but  they  mil  not  be  allowed  the  costs  of 
attending  the  taking  of  the  accounts^  unless 
the  plaintiff  and  the  defendant  appear  by 
one  solicitor  J  in  which  case  one  set  of  costs  of 
attending  the  taking  of  the  accounts  may  be 
allowed  to  the  residuary  legatees. 

This  was  a  suit  commenced  by  a  sum- 
mons for  the  administration  of  the  estate 
of  one  Frances  Taylor,  who  died  in  July, 
1859,  having  by  her  will  bequeathed  her 
residuary  personal  estate  among  her  first 
cousins. 

By  the  order  made  on  the  summons 
various  accounts  and  inquiries  were  directed, 
and  among  others  an  inquiry  as  to  who 
were  the  first  cousins  of  the  testatrix  living 
at  her  death. 

The  first  cousins  of  the  testatrix  were 
many;  they  had  been  served  with  the 
2Y 
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order  made  on  the  summons,  and  having 
obtained  liberty  to  attend  the  proceedings, 
had  appeared  and  proved  their  relationship, 
and  had  also  attended  the  taking  of  the 
accounts.  The  cause  now  came  on  on  further 
consideration,  the  only  question  being  as  to 
the  costs. 

Mr,  Elderton,  for  the  plaintiff,  a  resi- 
duary legatee. 

JUr,  Speed,  Mr,  E,  K.  Karslake  and 
Mr,  F.  T.  White,  for  different  residuary 
legatees. 

Mr,  NdtdeTy  for  the  defendant,  the  per- 
sonal representative. 

The  Mastsb  op  the  Rolls  said  that 
the  residuary  legatees  were  clearly  entitled 
to  their  costs  of  proving  their  title,  but 
that  he  was  not  in  the  habit  of  allowing 
persons  in  their  case  any  costs  of  attending 
the  taking  of  the  accounts.  As,  however, 
the  plaintiff  and  defendant  were  represented 
by  one  solicitor,  and  the  interest  of  the 
residuary  legatees  might  not  be  sufficiently 
represented,  he  would  allow  them  one  set 
of  costs  of  attending  the  taking  of  the  ac- 
counts, to  be  divided  between  ^em. 

Solioiton — Mr.  ThomM  Henry  Dixon,  for  plam- 
tiff;  Mem*.  Coverdale  &  Co.,  for  defendant. 


1 


MtTLLINS  V,  HUaSST. 


M.R. 

LOBD  ROMILLT. 

Feb.  12. 

VeT^or  and  Purchaser — CosU — Abortive 
Sale — No  Funds  in  Court, 

Where  a  purchase  under  a  decree,  goes 
off  on  account  of  defects  in  the  title,  a  defen- 
dant having  the  conduct  of  the  cause  vfill 
not  he  ordered  personally  to  pay  the  pur- 
chaser's costs  of  investigating  the  title,  though 
there  are  no  funds  in  court,  and  the  plain- 
tiff is  insolvent. 

This  was  an  adjourned  summons  in  an 
administration  suit,  the  conduct  of  which 
had  been  given  to  a  defendant,  by  whom  in 
pursuance  of  the  decree,  certain  real  estate 
had  been  put  up  for  sale  by  auction.  The 
property  had  been  duly  knocked  down  at 
the  auction,  and  a  contract  signed,  but 
eventually  the  sale  went  off  on  account  of 


defects  in  the  title,  the  Appeal  Court  hold- 
ing, in  opposition  to  the  Master  of  the 
Rolls's  decision,  that  the  purchaser  could 
not  be  compelled  to  complete^  The  plaintiff 
was  insolvent,  and  there  were  no  fonds  in 
court  to  the  credit  of  the  cause,  nor  any 
prospect  of  any. 

Mr.  Hobhouse  and  Mr.  Surrage,  for  the 
purchaser  at  the  auction,  asked  that  the  de- 
fendant, having  the  conduct  of  the  cause, 
might  be  directed  to  pay  him  his  costs  and 
expenses  of  investigating  the  title  and  of 
the  other  proceedings  with  reference  to  the 
sale.     They  cited 

Smith  T.  Nelson,  2  S.  d^  S.  557 ;  s.  c. 
4  Law  J.  Rep.  Chanc.  175. 

Berry  v.  Johnson,  2  You.  d^  C.  Ex.  564. 

Perkins  v.  Ede,  16  Beav.  268. 
Mr.  Jessel  and  Mr.  Rawlinson,  for  the 
defendant  with  the  conduct  of  the  cause, 
insisted  that  such  an  order  could  not  be 
made.  The  defendant^  under  the  circum- 
stances, was  not  in  the  position  of  a  plain- 
tifT,  but  only  a  sort  of  attorn^  for  him  for 
certain  purposes.  But  even  a  plaintiff  could 
not  in  such  a  case  be  ordered  to  pay  such 
costs  personally ;  the  utmost  that  he  could 
be  ordered  to  do  was,  where  there  were  no 
funds  actually  in  court,  but  a  prospect  of 
ftinds  shortly  coming  in,  then  he  m^t  be 
ordered  to  pay  the  costs  at  onoe,  and  to  re- 
oover  them  afterwards  out  of  the  funds 
when  they  came  in.  They  dted 

Seton  on  Decrees,  1210,  3rd  edit. 

Sugd.Vend,  ^  Pur.  107,  14th  edit 

Mr,  BedUs,  for  the  plaintiff! 

The  M  ASTBR  OF  THB  RoLLS  Said  he  could 
not  make  the  defendant  pay  the  costs,  but 
that  he  would  reserve  liberty  to  the  pur- 
chaser in  the  event  of  funds  coming  into 
court,  to  make  such  application  as  he  might 
be  advised  in  respect  of  such  costs  as  he 
might  think  himself  entitled  to,  and  that 
he  should  not  allow  any  funds  to  be  paid 
out  without  notice  to  the  purchaser. 


Solioiton— Mean.  Walter  k  Moojen,  for  plaintiff; 
MesirB.  Hicks  k  Son,  agenta  for  Messrs.  AUiBon 
ft  Son,  Louth,  for  applicants;  Menn.  B.  ft  F. 
Bannister  ft  Fache ;  Messn.  Pkirk  Kelson  * 
W.  B.  Ndsoa;  Messn.  RIsley  ft  Stoker,  for 
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CHiLDWICK  V.  TXTELSTEBL 


Prwrity  —  Registration,  Act^  6  Ann. 
c  Z5.^WiU--M9rtffaqe. 

Under  the  Eatt  Riding  Registration  Aetj 
(6  Ann.  e.  35),  wdees  a  vnU  he  registered 
tsitkin  six  months  from  the  testator's  deaths 
the  registration  is  not  valid,  as  against  prior 
purchasers  or  mortgagees,  claiming  under 
the  heirs,  except  where  the  case  falls  under 
ike  15(4  secUon. 

A,  died  in  1854,  equitably  entitled  in  fee 
to  land  m  Hull,  and  her  heir  took  pos- 
session. In  1861  a  unU  of  A,  dealing  with 
the  land,  was  found;  hut  the  henefieiaries 
under  the  will  and  the  heir  were  not  inr 
formed  of  the  fact.  In  1862  the  heir  mort- 
gaged the  land,  and  the  mortgage  was  regiS" 
tend  in  the  East  Riding  Registry.  In 
1863  a  codicil  wa»  discovered  hg  the  person 
uho  had  previously  discovered  the  will,  and 
uho  took  benefits  under  the  codicil;  the  will 
and  codicil  were  then  made  known,  and 
vere  registered  in  1864  ; — Held,  affirming 
the  deeuion  of  the  Master  of  the  Rolls,  that 
under  the  East  Riding  Registration  Act, 
6  Ann.  c.  35,  the  mortgetgee  had  priority 
over  the  devisees. 

This  was  a  foreclosure  suit. 

The  question  was  as  to  the  validity  of  a 
mortgage,  made  by  the  heir-at-law  of  a  tes- 
tatrix, in  ignorance  of  the  existence  of  any 
will 

The  mortgage  was  of  a  freehold  house  in 
Hull,  and  was  duly  registered  under  the 
East  Biding  Registration  Act  (6  Ann. 
c  35X  before  the  will  was  discovered  by 
the  persons  interested  under  it 

The  futs  are  fully  stated  in  the  former 
report  of  the  case,  when  before  the  Master 
of  the  Rolls  (1). 

The  Master  of  the  Rolls  made  a  decree 
eatabliahing  the  mortgage  in  priority  to  the 
ehums  of  devisees  under  the  will. 

From  this  decree  the  defendants  now 
appealed. 

Jfr.  Hohhouse  and  Mr.  Kay,  for  the 
plaintiff. — We  daim  under  the  act^  6  Ann. 

0)  M  Urn  J.  Rep.  (K.B.)  ChaDc.  856. 


c.  35,  upon  the  ground  that  the  memorial 
of  a  will  must  be  on  the  Registry  within  six 
months  from  thedateof  the  death,  or,  at  all 
events,  a  notice  must  be  roistered  under 
section  15.  The  preamble  states  the  object  of 
the  act  to  be  the  prevention  of  fraudulent 
secret  transfers,  which  cause  ruin  to  those 
who  invest  their  money  in  the  purchase  or 
mortgage  of  lands.  The  1st  section  enacts, 
that  wills  may  be  registered,  and  a  devise 
by  will  shaU  be  adjudged  fraudulent  and 
void  unless  a  memorial  be  registered.  Our 
case  is  within  the  mischief  mentioned  in 
the  act,  and  falls  under  the  operation  of  the 
Ist  section.  The  14th  section  shews  that 
the  registration  must  be  within  six  months 
after  ^e  death.  The  15th  section  cannot 
be  of  use  to  the  defendants,  because  a 
memorial  of  the  ''impediment"  must  be 
registered,  which  was  not  done  here ;  and, 
moreover,  the  will  must  be  registered  with- 
in six  months  after  the  attainment  of  the 
will,  or  removal  of  the  impediment,  i.  e.  the 
finding  of  the  will  if  it  be  lost  Here 
the  will  was  found  in  1861,  and  was  not 
registered  till  1864.  The  will  and  codicils 
were  always  in  the  possession  of  those 
who  ought  to  have  roistered  them.  — 
fThey  also  contended  that  the  points  of 
defence  raised  by  the  defendants  upon  the 
ground  of  notice  were  not  sustainable. 
This  part  of  the  case  being  of  a  special 
nature  does  not  call  for  a  report] — The 
arguments  and  authorities  cited  were  the 
same  as  in  the  Court  below.] 

Mr.  Cole  and  Mr.  Inee,  for  the  devisees. 
— The  construction  put  upon  the  act  by 
the  plaintiff  is  unreasonabla  How  could 
any  notice  of  a  mere  suspicion  of  a  will  be 
put  upon  the  registry)  The  first  part  of 
the  15th  section  refers  to  an  ''inevitable 
difficulty,"  whilst  the  second  part,  which 
requires  the  registry  of  a  memorial,  only 
says  a  memorial  of  "  such  contest  or  other 
impediment,"  clearly  meaning,  therefore,  a 
memorial  of  some  kind  of  difficulty  which 
is  capable  of  being  registered;  consequently, 
where,  as  in  this  case,  no  such  memorial  of 
the  difficulty  can  be  registered,  the  clause 
must  be  read  as  if  the  second  part  were 
omitted,  and  the  provision  of  it  will  be, 
that  where  there  is  an  "inevitable  diffi- 
culty," the  registry  of  the  will  within  six 
months  after  the  removal  of  that  difficulty 
will  be  a  sufficient  registration  within  the 
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meaning  of  the  act.  Compare  this  act  with 
other  Registration  Acts — 

2  tk  3 Ann.  c.  4.  (West  Riding  Regis- 
try). 

7  Ann.  c.  20.  (Middlesex  Registry). 

8  Geo.  2.  c.  6.  (North  Riding  Registry). 
The  wiU  and  codicils  were  registered  within 
six  months  after  their  discovery,  by  the 
devisees,  who  were  the  only  persons  who 
could  register  them  (see  section  10);  there- 
fore this  registry  was  sufficient  Besides, 
the  act  nowhere  says  that  wills  must  be 
registered  within  six  months  after  the  death 
of  the  testator;  it  says  (section  14.)  that 
wills  if  registered  within  six  months  shall 
be  considered  to  be  duly  registered;  but 
does  this  necessarily  imply  the  negative 
proposition?  We  submit  not.  The  1st  sec- 
tion does  not  say  that  wills  must  be  regis- 
tered immediately  after  the  death. 

Mr.  Kay,  in  reply. 

Lord  Justice  Txtrner,  after  stating  the 
facts  of  the  case,  and  the  decree  of  the 
Master  of  the  Rolls,  said, — It  is  insisted 
upon  by  the  ap{)ellants  that  the  will  and 
codicils  are  valid  against  the  mortgage 
under  the  provisions  of  the  Registration  Act. 
This  depends  upon  the  construction  of  that 
act.  The  preamble  of  the  act  recites  the 
mischief  arising  from  frauds,  whereby 
^*  several  persons  have  been  undone  in 
their  purchases  and  mortgages  by  prior  and 
secret  conveyances  and  fraudulent  incum- 
brances ;"  and  the  Ist  section  enacts,  that 
memorials  of  all  deeds  and  conveyances, 
and  of  all  wills  and  devises  in  writing  may 
be  registered ;  and,  unless  they  be  so  regis- 
tered, that  the  conveyance  or  devise  by  will 
shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser  or  mort- 
gagee for  valuable  consideration.  It  is 
clear,  therefore,  that  wills  were  regarded 
in  the  act  as  secret  transfers  and  convey- 
ances, and  the  purpose  of  the  act  was  to 
prevent  bona  fide  titles  being  disturbed  by 
such  transfers  and  conveyances  when  not 
registered  under  the  act  This  brings  us 
to  the  question,  whether  the  will  and 
codicils  of  Sarah  Gk)oddy  were  or  were  not 
so  registered  ?  It  was  argued  for  the  api>el- 
lant  that  they  were,  because  the  manner  of 
registering  pointed  out  by  the  10th  and 
1 1th  sections  of  the  act  was,  as  it  was  said, 
observed,  and  the  Ist  section  of  the  act 


does  not,  it  was  said,  refer  to  the  time,  but 
only  to  the  manner  of  registration;  hat, 
then,  the  14th  section  of  the  act  provides 
that  a  memorial  of  a  will,  registered  within 
six  months  after  the  death  of  a  testator, 
dying  in  any  part  of  Great  Britain,  should 
be  as  valid  against  subsequent  purchasers 
as  if  the  same  had  been  registered  imme- 
diately iifter  the  death  of  the  testator  so 
dying  as  aforesaid;   and  this  section,  al- 
though, as  was  pointed  out  in  the  argument, 
it  is  expressed  in  the  affirmative  Huit  wills 
shall  be  valid  if  registered  within  the  spe- 
cified periods,  seems  to  me  to   import  a 
negative  also,  namely,  that  they  shall  not 
be  valid  unless  registered  within  the  period, 
a  conclusion  which  there  is  less  difficulty 
in  arriving  at,  as  this  section  points  not 
merely  to  ^e  10th  and  1 1th  sections  but  to 
the  1st  section  also,   thus  treating  these 
three  sections   as  one  enactment,  and  as 
if  the  10th  and  11th  sections  had  been  in 
terms,  as  they  are  in  substance,  embodied 
in  the  1st  section.  It  would,  as  it  seems  to 
me,  have  been  clear  that  no  case  could  by 
the  14th  section  have  been  taken  out  of  the 
1st  section,   unless  the  registration   was 
within  the  prescribed  period.     The  appel- 
lant's case,  upon  the  construction  of  the 
act,  if  it  can  be  maintained  at  all,  must, 
therefore,  as  it  seems  to  me,  stand  upon  the 
15th  section,  which  is  as  follows :     "  That 
in  case  the  devisee,  or  person  or  persons 
interested  in  the  honours,  manors,  lands, 
hereditaments  devised  by  any  such  wiU  as 
aforesaid,  by  reason  of  the  contesting  such 
will,  or  other  instable  difficulty,  without 
his  or  her  or  their  wilful  neglect  or  default, 
shall  be  disabled  to  exhibit  a  memorial  for 
the  registry  thereof  within  the  respective 
times  hereinbefore    limited,   and    that   a 
memorial  shall  be  entered  in  the  said  office 
of  such  contest  or  other  impediment  within 
the  space  of  six  months  alter  the  decease 
of  such  devisor  or  testatrix,  who  shall  die 
within  the  kingdom  of  Great  Britain,  or 
within  the  space  of  six  years  next  after  the 
decease  of  such  person  as  shall  die  upon  or 
beyond  the  seas ;  then  and  in  such  caae  the 
registry  of  the  memorial  of  such  will  within 
the  space  of  six  months  next  after  his,  her 
or  their  attainment  of  such  will,  or  a  pro- 
bate thereof,  or  the  removal  of  the  impedi- 
ment whereby  he,  she  or  they  was  or  were 
disabled  from  or   hindered  in  exhibiting 
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such  memorial,  shall  be  a  sufficient  re- 
gistiy  within  the  meaning  of  this  act" 

It  was  argued,  for  the  appellant,  that 
the  words,  "  other  inevitable  difficulty,"  in 
this  section,  must  be  construed  to  mean 
inevitable  difficulty  of  such  a  nature  as 
would  admit  of  a  memorial  of  it  being 
entered  on  the  register,  and  can  have  no 
reference,  therefore,  to  cases  in  which  wills 
mxy  be  not  forthcoming;  but  this  argu- 
ment does  not  seem  to  me  to  assist  the 
appellant's  case,  for  if  it  be  well  founded, 
the  consequence  must  be  that  the  section 
will  have  no  operation  in  such  cases,  and 
there  would  be  nothing  to  limit  the  opera- 
tion of  the  1st  section.  Much  was  said,  in 
the  course  of  the  argument  before  us,  of 
what  ought  to  be  considered  as  wilful  neg- 
lect or  default  within  the  meaning  of  this 
15th  section,  and  also  as  to  the  meaning  of 
the  words  ^'attainment  of  the  will"  con- 
tained in  that  section ;  but  I  do  not  think 
it  necessary  for  us  to  give  any  opinion  on 
those  points.  It  may,  however,  be  well  to 
observe,  that  it  would  obviously  be  repug- 
nant to  the  provisions  of  the  act  to  hold 
this  15th  section  to  extend  to  cases  of 
devisees  knowing  the  contents  of  a  will, 
which  was  not  forthcoming,  and  that  the 
section  makes  no  distinction  between  de- 
visees who  know  and  devisees  who  are 
ignorant  of  the  contents  of  a  will.  Eeli- 
ance  was  placed,  on  the  part  of  the  appel- 
lants, upon  the  case  of  suppression  or 
concealment  of  a  will  not  being  referred  to 
in  this  section ;  but  what  has  been  already 
said  as  to  the  1st  section  being  left  in 
operation  in  all  cases  which  are  not  reached 
by  the  15th  section,  meets  this  argument; 
and  it  may  be  added  that  the  obvious  pur- 
pose of  the  act  was  to  protect  purchasers 
and  mortgagees,  and  that  the  legislature 
may  well  have  thought  that  in  case  of 
suppression  or  concealment  it  would  be 
more  just  to  leave  the  persons,  who  might 
be  injured  by  the  suppression  or  conceal- 
ment, to  any  remedy  which  they  might 
have  against  the  person  who  had  suppressed 
or  concealed  the  will,  than  to  throw  that 
burden  upon  purchasers  or  mortgagees.  So 
far,  therefore,  as  this  act  is  concerned,  it 
seems  to  me  that  the  construction  put  upon 
it  by  the  Master  of  the  Rolls  is  correct. 

With  respect  to  the  other  acts  which  were 
referred  to  in  the  course  of  the  arguments. 


I  think  that  they  are  rather  favourable 
than  unfavourable  to  this  construction.  On 
referring  to  the  West  Riding  Registration 
Act  (2  &  3  Ann.  a  4),  it  will  be  seen  that 
it  is  silent  as  to  any  memorial  of  any  con- 
test or  impediment  as  to  the  registration  of 
wills,  and  that,  according  to  the  provisions 
of  it,  the  titles  of  purchasers  and  mort- 
gagees were  liable  to  be  defeated  upon  wills 
being  registered  within  six  months  after 
(to  use  the  expression  of  the  act)  "the 
attainment  of  them";  and  it  may,  I  think, 
reasonably  be  supposed  that  the  incon- 
venience arising  from  this  state  of  circum- 
stances led  to  the  introduction  into  the 
East  Riding  Act  of  the  provision  requiring 
a  memorial  to  be  registered  of  any  "  con- 
test or  other  impediment"  to  the  registrar 
tion  of  a  will;  and  as  to  the  Middlesex 
Act,  7  Ann.  c.  20.  and  the  North  Riding 
Act,  8  Geo.  2.  c.  6,  it  is  to  be  observed  that 
they  contain  provisions  that  the  titles  of 
purchasers  and  mortgagees  shall  not  in  case 
of  concealment  or  suppression  be  disturbed 
after  the  expiration  of  certain  periods  men- 
tioned in  the  acts;  in  the  one  case  five 
years  and  in  the  other  three.  After  the 
lapse  of  these  periods,  devisees,  however 
innocent  they  might  be,  were  to  be  the 
suflferers,  and  if  they  were  to  be  the  suf- 
ferers after  the  expiration  of  the  limited 
periods  in  cases  in  which  periods  were 
.  limited,  I  cannot  see  my  way  to  hold  that 
they  were  not  to  be  the  sufferers  in  cases 
where  no  periods  were  limited.  For  these 
reasons,  my  opinion  upon  the  construction 
of  this  act  accords  with  that  of  the  Master 
of  the  RoUs. — [His  Lordship  then  referred 
to  the  other  points  raised  by  the  defence, 
and  arrived  at  the  same  conclusion  as  the 
Master  of  the  Rolls.]— I  think  that  the 
appeal  must  be  dismissed  with  costs. 

Lord  Justice  Knight  Bruce. — After 
much  reflection,  I  think  that  the  opinion 
of  the  Master  of  the  Rolls  and  my  learned 
Brother  is  the  safer  and  better  course  to 
be  adopted,  and  therefore  it  is  right  that 
the  decree  below  should  be  afl&rmed. 

Soliciton— Messn.  Tlzard,  Crowder  ft  Amtie, 
agents  for  Meisn.  L.  ft  W.  Thompaon,  Tork, 
for  plaintiff;  Mr.  Frtukcb  WiUiam  BUke^  agent 
for  MeairB.  England,  Saxelbye  ft  Robert^  Hull; 
Mr.  £.  Boyle,  agent  for  Mr.  J.  Maaon,  York, 
for  defendants. 
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Wood,  V.C.  *) 
Jan.  20, 22, 24.  f 


AIN8 WOETH  V.  WALME9- 
LEY. 


Injunction  —  Trade-  Mark  —  Qualified 
Misrepresewtatum, 

The  defendants  Ixmght  a  quantity  of 
thread  which  had  been  spooled  by  W,  i 
Co,,  and  bore  the  name  "/.  W,  d:  Co:' 
upon  the  tpoolsy  but  which,  as  they  alleged, 
they  believed  to  have  been  manufactured  by 
the  plaintiff;  and  upon  a  subsequent  sale  of 
the  thread  they  positively  represented  to  the 
purchaser  that  the  thread  was  of  the  plain- 
tiffs manufacture  and  described  it  in  the 
invoice  by  certain  numbers  peculiar  to  the 
plaintiff^s  goods,  but  at  the  same  time  inr 
formed  the  purchaser  that  their  immediate 
vendors  were  J.  W.  ds  Co,,  whose  names  the 
spools  stiU  bore.  The  purchaser  afterwards 


substituted  on  the  spools  the  plaintiff* s  \ 
and  marks  for  the  name  J,  W,  dt  Co,,  and 
packed  and  sold  the  spools  so  altered  in  old 
boxes  of  a  peculiar  character,  in  tohdeh  the 
plaintiffs  thread  had  been  sold:  —  Held, 
that  the  representation  of  the  defendants  was 
not  sfich  as  would  justify  the  Court  m 
granting  an  injunction  against  them,  and 
the  bill  was  dismissed,  without  costs. 

The  plaintiff  was  an  eztenaiye  nmnnfac- 
tnrer  of  sewing-thiead,  and  his  goods  weie 
well  known  in  the  market  as  ''Ainsworih's 
thread."  It  was  usnally  sold  wound  on 
spools  bearing  at  each  end  his  name  and 
numbers,  which  differed  £rom  the  numbos 
adopted  by  the  generality  of  manufiBu^tnren. 
The  spools  of  3-cord  thread  were  packed 
in  boxes,  to  each  of  which  was  attached  a 
fly-leaf  similar  to  the  following: 


"AINSWORTH'S    MACHINE  LINEN  THREAD  u  iiiAiiiifiM;tured  ezpreBdy  to  meet  On 
reqmrementB  of  SiwiNO  Machinib,  to  which  end  it  is  aU  8-OOrd. 


15 
10 

18     21 
12    14 

24 
16 

27     80 

1  

18    20 

88 
22 

88 
26 

45 
SO 

58 
86 

60 
40 

75 
60 

90 
60 

105 
70 

Ainsworth'B  TXos. 

47 

56 

65 

75 

84 

98 

108 

117 

140 

164 

187 

234 

281 

328 

No.  of  yardi  per  (  os. 

"  The  above  Tables  shew  the  Nunber  and  Size  of  AINSWORTH'S  8-oobd  Machivx  Thbiass 
as  compared  with  other  manafacturers ;  also  the  number  of  yards  per  ^  os.  which  eaoh  Number  should 
contain.  Thus  Ain8WOBTH*8  No.  40  ia  tiie  same  size  as  other  manufacturers*  No.  60,  and  all  other 
Numbers  in  proportion,  as  shewn  abore. 

"  Made  iir  ant  Colob  ahd  Sizb." 


The  plaintiff's  system  of  numbers  is 
explained  by  the  following  paragraph  of 
the  bill :  "The  difference  between  the  num- 
bers of  the  plaintiff  and  of  other  manufac- 
turers arises  in  the  following  manner.  The 
linen-yam  from  which  thread  is  made  is 
distinguished  by  numbers,  which  represent 
the  number  of  leas  or  skeins  of  300 
yards  of  yam  each  which  go  to  the  pound 
weight,  which  consequently  represent  the 
fineness  of  the  yam.  These  numbers  are 
used  by  all  manufacturers.  The  2^cord 
thread  of  all  manufacturers,  including  the 
plaintiff,  is  distinguished  as  to  fineness  by 
the  same  number  as  the  yam  from  which 
it    is    made.     The    thread    of   manufac- 


turers, other  than  the  plaintiff,  made  of 
three  or  more  cords,  is  also  distinguished 
as  to  fineness  by  the  same  numbers  as  the 
yam  from  which  it  is  made,  whereas,  on 
the  contrary,  the  thread  of  the  plaintiff  made 
of  three  or  more  cords  is  distinguished  as 
to  fineness  by  the  same  numb^  as  the 
2-cord  thread  of  similar  fineness,  thua 
keeping  the  fineness  of  all  threads  of  Uie 
same  numbers  a  constant  In  consequenee 
the  three-cord  thread  of  any  manufacturer, 
other  than  the  plaintiff,  is  one-third  thicker 
and  one-third  shorter  for  a  given  weight 
than  the  2-cord  thread  of  the  same  number, 
whereas,  the  3-cord  thread  of  the  pUdntifr 
is  of  the  same  thickness  and  of  the  ( 
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hfflgtii  for  a  given  weight  as  his  2-cord 
thread  of  the  same  number." 

The  bulk  of  the  plaintiff's  thread  was 
thus  marked  and  authenticated,  but  he  also 
sold  goods  without  his  name  or  marks  upon 
them  to  oertain  wholesale  houses,  who  de- 
aired  to  purchase  them  in  that  form.  These 
goods  were  of  equal  quality  with  those 
bearing  his  name  and  marks,  but  they  did 
not  reach  the  hands  of  retailers  as  of  the 
plaintiff's  manufacture.  Among  such  pur- 
chasers was  a  firm  of  Wreford  &  Co.,  who 
had  an  extensive  business  as  winders.  The 
thread  was  delivered  to  them  unwound,  and 
they  wound  it  on  spools  labelled  with  their 
own  name,  and  whidi  they  marked,  not  with 
numbers  according  to  the  usual  course,  but 
with  letters  of  the  alphabet  Thus,  Wre- 
ford's  letters  D.  £.  F.  were  equivalent  to 
the  pkintiff's  numbers  35.  40.  50.  re- 
spectively. 

In  September,  1862,  the  defendants  pur- 
chased a  quantity  of  thread  which  had  come 
from  Wr^ord's  stock,  and  was  wound  on 
spools  labeUed  <<  John  Wreford  &  Co."  The 
defendants  at  the  time  of  this  purchase 
were  assured  by  the  vendors  that  the 
thread  was  of  the  plaintiff's  manufacture, 
and  one  of  them  stated  in  his  affidavit,  that 
the  result  of  some  further  inquiries  which 
he  made,  was  to  induce  him  to  believe  that 
the  thread  really  was  of  the  plaintiff's  ma- 
nafsctnre.  The  Court,  however,  did  not 
think  that  the  facts  were  such  as  would 
natoraily  lead  him  to  that  conclusion. 

ShorUy  after  this,  John  Harris,  the  de- 
fendants' traveller,  offered  some  of  this 
thread  for  sale  by  sample,  to  Mrs.  Fell 
The  sample  was  wound  on  one  of  Wre- 
ford's  spools.  Mrs.  Fell  inquired  if  it  was 
Ainsworth's  thread,  and  Harris  said  that  he 
did  not  know.  Mrs.  Fell  then  said,  that 
she  could  sell  no  other  thread  than  that  of 
Ainsworth's  make.  Upon  this  Harris  re- 
tomed  to  the  defendants  and  told  Walms- 
ley  that  he  could  seU  the  thread  if  it  was 
'*  Ainsworth's."  Walmsley  (according  to 
Harris's  affidavit)  went  out  with  a  spool, 
and  in  a  short  time  returned  with  one  un- 
wound, and  he  then  said,  *'  Harris,  this  is 
Ainsworth's  thread ;  you  had  better  go  to 
MrH.FellandtellheritisAin8worth'sthread." 
lUs  Harris  did,  and  Mrs.  Fell  accordingly 
bonght  a  quantity  of  the  thread  of  the  qua- 
lities denoted  by  Wreford's  letters  D.  K  F. 


The  thread  was  delivered  on  Wreford's 
spools,  but  was  invoiced  as  machine  thread 
of  the  Nos.  35.  40.  50,  the  equivalents  in 
Ainsworth's  system  of  Wreford's  letters. 

Trusting  to  the  representations  made  to 
her,  Mrs.  Fell  remov^  Wreford's  labels  and 
substituted  for  them  others  which  she  pro- 
cured to  be  made,  and  which  were  nearly 
£ac-similes  of  Ainsworth's,  and  she  then  put 
the  spools  up  in  old  boxes  which  had  con- 
tained Ainsworth's  genuine  thread. 

The  plaintiff,  satisfied  that  Mrs.  Fell  had 
acted  innocently  in  the  matter,  thought  it 
unnecessary  now  to  proceed  against  her; 
but  he  charged  that  the  defendants  well 
knew  the  falsity  of  the  representation  which 
they  instructed  Harris  to  make ;  and  after 
alleging  that  he  was  sustaining  great  dam- 
age in  his  business  and  reputation  in  con- 
sequence thereof,  prayed  that  they  might 
be  enjoined  from  selling  or  exposing  for 
sale  or  procuring  to  be  sold  as  thread  manu- 
factured by  him  any  thread  not  so  manu- 
factured. 

The  Attorney  General  and  Mr.  Fry^  for 
the  plaintiff,  stated  the  facts,  and  submitted 
that  their  title  to  the  relief  prayed  was 
dear.  The  defendant,  when  he  sold  the 
thread  to  Mrs.  Fell  knew,  or,  at  all  events, 
might  have  known,  that  it  was  not  the 
plaintiff's  thread — 

Higgint  v.  Samels,  2  Jo.  <b  H.  460. 
Mr,  Bolt  and  Mr,  Bagshawe,  for  the 
defendant. — The  plaintiff  admits  that  the 
thread  which  he  sold  to  Wreford  &  Co.  did 
not  bear  his  name.  He  therefore  autho- 
rized Wreford  &  Co.  to  sell  their  thread  as 
being  of  his  manufacture ;  and  the  defendant 
was  not  bound  to  know  that  this  particular 
thread  was  not  made  by  the  plaintiff.  He 
did,  however,  institute  inquiries ;  and  the 
result  was  such  as  to  induce  him  to  believe 
that  it  was  of  the  plaintiff's  make.  The 
case  has  been  argued  as  if  it  was  a  cose  of 
infringing  a  trade-mark.  But  a  trade-mark 
is  property ;  and  the  right  is  invaded,  what- 
ever be  the  animus  of  the  party — 

MUlingUm  v.  Fox,  3  MyL  k  Cr.  338. 

Hall  V.  Barrowsy  33  Law  J.  Rep.  (n.s.) 
Chanc.  204. 

Welch  V.  Knotty  4  Kay  &  J.  747. 

M'Andrew  v.  Baseetty  33  Law  J.  Rep. 
(n.b.)  Chana  561. 
Here,  however,  all  that  the  defendant  has 
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done  is  to  pass  off  goods  as  made  by  the 
plaintiff.  Possibly  Mrs.  Fell  might  have  a 
right  of  action  against  him  on  the  ground 
of  warranty ;  bat  the  plaintiff  can  have  no 
right,  either  at  law  or  here,  except  on  the 
ground  of  fraud,  and  in  order  to  that  he 
must  prove  that  the  defendant  made  a  false 
representation  scienter — 

Pauley  ▼.  Freeman,  3  Term  Rep.  54; 

8.C  2  Smith's  Lead.  Cas.  68. 
Baycraft  v.  Creaxy,  2  East,  92. 
PolhUl  V.  Walter,  3  B.  &  Ad.  114. 
Langridge  ▼.  Levy,  2  Mee.  <kW.  519  ; 
s.  c.  4  Ibid.  337  ;  8.  c  6  Law  J.  Rep. 
(N.S.)  ExcL  137. 
RawlingB  v.  Bell,  1  Com.  B.  Rep.  51  ; 
B.C.  14  Law  J.  Rep.  (n.s.)  C.P.  265. 
Evans  v.  GoUins,  5  Q.B.  Rep.  804 ;  see 
p.  826  ;  s.  c.  14  Law  J.  Rep.  (n.s.) 
Q.B.  259. 
Barley  v.  Walford,  9  Q.B.  Rep.   197  ; 
8.  c.  15  Law  J.  Rep.  (n.s.)  Q.B.  369. 
Tayl&r  v.  Ashton,   11  Mee.  &  W.  401  ; 
s.  c.  12  Law  J.  Rep.  (n.s.)  Exch.  363. 
Jennings  v.  Broughtmi,  5  D.  M.  <k  Q. 
126 ',  s.  c.    23  Law  J.   Rep.   (n.s.) 
Chanc.  999. 
Evans  v.  Edmonds,  13  Com.   B.  Rep. 
777;    8.C.    22   Law  J.    Rep.  (n.s.) 
C.P.  211. 
But  not  only  was  the  defendant  unaware 
that  the  goods  were  not  of  the  plaintiff's 
manufacture ;  but  what  passed  between  his 
agent  and  Mrs.  Fell  did  not  even  amount 
to  an  unqualified  representation  that  they 
were.    She  was,  indeed,  told  that  the  plain- 
tiff was  satisfied  that  the  thread  was  Ains- 
worth's ;  but  she  was  abo  told  that  it  had 
come  from  Wreford's  stock,  and  she  saw 
Wreford's  name  on  the  spools.    Even  if  the 
plaintiff  is  considered  entitled  to  an  injunc- 
tion, he  ought  to  have  neither  an  account 
nor  an  inquiry  as  to   damages,    and   the 
defendant  ought  not  to  be  made  to  pay 
costs — 

Moet  V.  Couston,  33  Beav.  578. 
The  Attorney  General,  in  reply. — The 
^octrine  that  a  trade-mark  is  property  is  no 
obstacle  to  the  plaintiff's  having  the  relief 
which  he  asks  for.  A  trade-mark  is  pro- 
perty merely  because  Courts  of  equity  have 
undertaken  to  give  protection  against  the 
wrongful  user  of  it.  It  is  the  result  of  this 
interference  that  it  becomes  proprtum  to 
a  given  individual,  and  acquires  a  market- 


able value.     But  a  man's  name  may  be  as 
truly  proprium  as  any  arbitrary  sign — 

Cro/t  V.  Day,  7  Beav.  88. 

The  Emperor  of  Austria  v.  Day,  3  De 
Gex,  F.  A  J.  217;  see  p.  254. 
If^  however,  scienter  is  required,  it  exists  in 
this  case.  For  the  defendant,  by  making 
a  positive  assertion,  represented  himsdf  as 
having  had  the  means  of  certain  know- 
ledge, whereas,  in  truth,  he  had,  and  he  well 
knew  that  he  had,  nothing  more  than  the 
means  of  making  a  guess — 

Burrowes  v.  Lock,  10  Ves.  470. 
The  plaintiff's  contention  comes  to  this: 
that  unless  a  tradesman  knows  that  goods 
are  not  of  the  manufacture  of  a  particolar 
maker,  he  may  assert  expressly  that  they 
are.  As  to  the  costs,  the  defendant  did 
not  submit  to  an  injunction,  and  he  must 
therefore  pay  costs — 

Burgess  v.  Hill,  26  Beav.  244;  s.  c. 
28  Law  J.  Rep.  (n.s.)  Chanc  356. 

Edelsten  v.  Edelsten,  1  De  Qex,  J.  k 
Sm.  185;  seep.  203. 
Mr,    Bagshaxce  rejoined  on   the   cases 
cited  in  reply. 

Wood,  V.C.  (Jan.  24.)— This  is  a  case 
of  some  singularity  and  difiSculty.  The 
circumstances  are  not  at  all  creditable  to  the 
defendant,  and  there  is  no  doubt  that  Mr. 
Ainsworth  has  been  grievously  wronged. 

The  plaintiff  is  a  manufacturer  of  ad- 
mitted reputation.  He  discovers  that  Mrs. 
Fell,  who  dealt  laiigely  in  the  kind  of  goods 
which  he  manufactured,  is  selling  thread 
not  his,  upon  spools  stamped  with  his 
name,  and  almost  exact  counterfeits  of  his 
spools.  And  not  only  so,  but  the  spools 
are  packed  in  boxes  identical  with  his 
boxes,  bearing  his  name,  his  peculiar  num- 
bers, in  fact  all  the  indicia  by  which  his 
thread  is  known.  The  thread  thus  sold  as 
his  is  undoubtedly  spurious,  and  so  greatly 
inferior  to  the  genuine  thread  that  Mrs. 
Fell  has  a  difficulty  in  selling  it  at  half  the 
price.  There  is,  therefore,  a  clear  case  of 
damage  to  the  plaintiff.  He  has  lost  the 
actual  sale  of  his  thread  to  the  persons 
who  bought  the  counterfeit  thread,  and  his 
reputation  suffers  by  an  inferior  article 
passing  current  as  his. 

Now,  Mrs.  Fell  was  in  a  certain  sense 
an  innocent  agent  in  this  transaction.  I 
cannot  think  she  was  justified  in  substitut- 
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log  "  Ainsworth  "  for  the  name  of  Wreford, 
which  she  found  on.the  spools  when  she 
bon^ft  them.  She  had,  however,  been 
deliberately  assured  by  the  defendant 
Walmesley  that  the  article  sold  to  her  was 
thread  of  Ainaworth's  manufiacture.  Nay, 
more,  she  was  assured  by  the  invoices  that 
it  was  Ainsworth's  thread  of  certain  speci- 
fied qualities;  for  the  spools  were  invoiced 
to  her  not  under  Wreford's  letters  but 
under  the  plaintiff's  numbers.  She,  then, 
Ousting  to  these  assurances,  did  what  she 
considered  herself  entitled  to  do,  trans- 
ferred the  name  of  Ainsworth  to  the  spools 
sold  to  her,  which  originally  bore  the  name 
of  Wreford,  believing  that  they  were  in 
real  truth  the  manu&cture  of  Ainsworth. 
And  these  assurances  were  made  to  her  by 
the  defendants. 

\  The  case  has  been  very  ably  argued 
on  both  sides;  but  some  extreme  points 
have  been  urged  on  the  part  of  the  defen- 
dant which  I  cannot  pass  without  notice. 

First,  it  was  contended  that  the  case 
was  not  one  of  trade-mark  at  all;  that  no 
trade-mark  was  used,  or  alleged  to  have 
been  used,  but  that  all  we  had  here  was 
this,  a  simple  representation  that  the  thread 
was  Ainsworth's ;  that,  it  waa  argued,  was 
not  a  case  in  which,  if  the  representation 
had  been  innocently  made,  complaint  could 
propeiiy  be  urged  in  this  court,  because 
a  trade-mark  depends  upon  property.  For 
that  MiUingUm  v.  Fox  as  explained  by 
Lord  Westbury  (1),  and  the  cases  which 
followed  ity  were  cited.  Therefore,  a  trade- 
mark bdng  a  case  of  property,  the  use  of 
a  man's  name  was  a  simple  fraud  of  a 
different  description  requiring  the  scienier 
in  order  to  constitute  a  wrong  in  respect 
of  which  this  Court  would  relieve. 

The  law  on  this  point,  as  laid  down  in  the 
cases  before  Lord  Westbury,  I  understand 
to  be  as  follows,  and  I  do  not  think  that 
any  one  would  be  disposed  to  dissent  £rom 
it  This  Court  has  taken  on  itself  to 
protect  a  man  in  the  use  of  a  trade-mark 
as  applied  to  a  particular  description  of 
article.  He  has  no  property  in  that  mark 
pfr  «e,  any  more  than  a  person  has  in  any 
iaocifdl  denomination  which  he  may  assume 
for  his  own  particular  use  without  refer- 
ence to  hia  trade.    If  he  does  not  cany  on 

(1)  In  Hall  V.  Barrows  (he.  cU,) 

5kW  BmbOB,  35.--CIHA2I0. 


a  trade  in  iron,  but  carries  on  a  trade  in 
linen,  and  stamps  a  lion  on  his  linen, 
another  person  may  stamp  a  lion  on  iron; 
but  when  he  has  appropriated  a  mark  to 
a  particular  species  of  goods,  and  when  he 
has  caused  his  goods  to  circulate  with  that 
mark,  when  t£at  mark  has  become  the 
known  indicium  of  their  being  his,  the 
Court  has  said  that  nobody  shaJl  defraud 
him  by  using  that  mark  and  passing  off 
the  goods  of  another's  manufacture  as  being 
the  goods  of  the  owner  of  the  mark.  Inas- 
much, then,  as  the  Court  protects  the 
owner  of  the  mark,  he  is  entitled  to  autho- 
rize another,  when  he  hands^  over  his 
business  to  him,  to  place  that  mark  on  his 
goods.  Thus  the  mark  is  a  thing  bought 
and  sold,  a  right  recognized  and  protected 
in  a  Court  of  equity,  which  can  be  disposed 
of  for  money.  It  is,  therefore,  in  that  sense 
of  the  word,  property.  You  may  say  the 
same  of  a  singer's  voice.  A  singer  may 
dispose  of  his  voice  by  contract  to  one 
person,  and  the  Court  will  prevent  his 
disposing  of  that  voice  to  another  person. 
That  voice,  therefore,  is,  in  this  sense, 
property. 

That  being  so,  surely  all  that  led  the 
Court  to  interfere  with  reference  to  trade- 
marks was  this — ^You  shall  not,  by  using 
a  trade-mark,  pass  off  your  goods  as  the 
goods  of  the  owner  of  the  trade-mark.  But 
is  not  a  man's  name  a  still  stronger  trade- 
mark than  any  that  can  well  be  devised, 
subject  only  to  this  inconvenience  which  a 
name  has  and  a  trade-mark  has  not,  that 
two  people  may  be  of  the  same  name  f  If 
Mr.  Jones  or  Mr.  Brown  relies  on  his 
name,  he  may  find  his  name  a  very  inade- 
quate security,  because  there  are  several 
persons  of  the  same  name,  it  may  be,  bona 
fide  carrying  on  the  same  trade.  But  I 
have  not  in  evidence  before  me  that  any 
other  person  than  the  plaintiff  has  ever 
been  heard  of  as  manufacturing  Ainsworth's 
thread;  and  therefore  "Ainsworth's  thread" 
is  as  good  a  mark  as  "  Anchor  thread,"  or 
"  lion  thread,"  or  any  other  thread  which 
may  be  described  by  a  particular  name. 
The  use,  therefore,  of  that  name,  whether 
done  scienter  or  not,  is  clearly  an  inter- 
ference with  his  business  which  the  Court 
would  interfere  to  prevent,  the  basis  of  the 
whole  being  that  you  are  endeavouring  to 
palm  off  the  goods  of  yoiur  manufacture 
2Z 
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or  somebody  eWs  manufacture  as  being 
Ainsworth's.  In  the  case  of  Deni  v.  TVr- 
pin  (2),  I  interfered  on  the  ground  of  the 
name  alone.  Somebody  else,  having  no  right 
to  the  name  of  Dent,  set  up  the  trade  of  a 
clockmaker  under  that  name.  'There  was 
a  dij£culty  attending  the  case,  because 
Mr.  Dent  divided  his  business  into  two 
parts  and  left  it  to  his  two  sons.  But  in 
spite  of  that  difficulty  I  interfered,  and 
that  case,  I  think,  has  not  been  the  subject 
of  an  appeal. 

The  Attorney'  General. — Your  Honour 
interfered  also  with  reference  to  a  shop  in 
Regent  Street  (3). 

Wood,  V.C— Yes.  The  case  of  the 
Hungarian  Notes  (4)  I  do  not  think  ex- 
actly in  point,  because  a  bank>note  has  the 
appearance  of  Government  money,  and 
there  is  therefore  the  double  indtcium^  the 
general  appearance  of  the  note  as  well  as 
the  name  which  it  carries. 

That  being  so,  the  next  point  I  have 
to  consider  is,  how  far,  in  tliis  particular 
case  and  under  these  particular  circum- 
stances, the  defendant  is  answerable  for 
the  use  of  the  name;  and  here,  in  one 
word,  has  been,  to  my  mind,  the  great 
difficulty  in  the  case.  I  confess  I  think 
the  name  has  been  used  without  any 
reason  and  most  unjustifiably,  so  that  if 
the  question  was  a  question  of  fraud  and 
depended  on  scienter,  I  should  be  disposed 
veiy  much  to  say  I  have  both.  But  the 
real  difficulty  is  this :  whatever  this  gentle- 
man has  done,  however  unjust,  has  been 
of  a  different  character  from  selling  dm- 
pliciter  the  thread  as  Ainsworth's  thread. 
Of  course,  for  the  reasons  I  have  already 
given,  a  man,  not  being  an  agent  of  Ains- 
worth,  has  no  right  to  set  himself  up  as 
an  agent  of  Ainsworth.  Of  course,  no  man 
in  like  manner  having  bought  a  large  quan- 
tity of  thread  would  have  a  right  to  throw 
it  upon  the  market  and  say,  '*  Here  is 
Ainsworth's  thread."  But  what  this  gentle- 
man has  done  is  this, — he  has  bought  this 


(2)  2  Jo.  &  H.  139;  b.  o.  80  Law  J.  R«p.  (n.s.) 
Chanc.  495. 

(3)  Perhaps  the  ease  referred  to  by  the  Attorney 
General  is  Glenny  v.  Smith  (6  New  Rep.  868); 
but  that  was  heard  by  Kiodersley,  Y.C.  The  re- 
porter has  not  been  able  to  find  any  similar  case 
decided  by  Wood,  V.C. 

(4)  The  Emperor  of  Austria  v.  Day  {toe.  cit). 


thread  of  Wreford,  reeled  by  Wreford,  vith 
Wreford*8  name   on  .  the  spools ;  he  has 
then  sent  it  into  the  market  by  means  of 
an  agent,  and  it  has  been  handed  aboot  on 
these  spools  with  Wreford's  name  on  them, 
and  it  reaches  Mrs.  Fell  In  this  condition. 
Mrs.  Fell  says,  "I  shall  not  purchase  nnlen 
I  am  assured  this  is  Ainsworth's  thread." 
The  agent  goes  back,  and  then  retains  and 
tells  her,  "  This  is  Ainsworth's  thread,  and 
you  may  buy  it  as  such."  But  still  there  is 
this  fact,  that  it  is  sold  on  Wreford's  spoola 
Now  taking  all  this  in  the  strongest  way 
against  the  defendant,  it  amounts  to  no 
more  than  a  representation — "  This  is  thread 
of  Ainsworth's  that  has  passed  throng 
Wreford's  hands.    I  do  not  tell  you  that  I 
have  bought  it  of  Ainsworth  direct ;  on  the 
contraiy,  there  is  an  intermediate  person 
whom  I  bought  it  of,  Wreford."  Constraed 
most  strongly,  it  ia  merely  this — *'I  sell  yon 
thread  which  I  have  bought  of  Wreford, 
but  which  I  know  to  be  Ainsworth's."  That 
is  the  whole  representation. 

The  case  is  certainly  one  of  extreme  diffi- 
culty, and,  to  my  mind,  of  novelty,  because  it 
is  not  telling  the  person,  **  I  have  any  sn<^ 
assurance  as  this  that  the  thread  came  direct 
from  Ainsworth's  ";  but  the  defendant  says, 
"  I  cannot  tell  you  that;  and  therefore  yon 
have  not  any  security  of  this  being  Ainsr 
worth's  thread    beyond    my    word    that, 
having  got  it  of  Wreford,  I  am  sure  it  is 
Ainsworth's."     Suppose,  for  instance,  the 
case  had  been  merely  this,  the  handing 
over    a    quantity  of  Wreford's    reels  to 
Mrs.   Fell,    and    saying,    ^1  knew  that 
Ainsworth     manufactures     for    Wreford ; 
I  know  Ainsworth's  make;  I  do  not  teU 
you,  mind,  on  Ainsworth's  authority,  bat 
knowing  Ainsworth's  make,  I  am  sure  this 
is  his."     It  is,  I  think,  dear  that  would 
not  have   been  a  case  of  assumption  of 
a  trade-mark    of  a  nature  which  would 
justify  the  Court's  interference;    and  (cr 
this  reason — that  if  Mrs.  Fell  had  made 
exactly    the  same  representation  to   pur- 
chasers in  the  market,  those  purchasers 
would  only  have  their  own  folly  to  com- 
plain of  in  trusting  to  that  assertion,  be- 
cause the  article  would  have  none  of  the 
indicia  of  Ainsworth  on  it,  but  it  would  have 
"  Wreford"  on  it  If  Mrs.  FeU  had  aimply 
sold  the  thread  as  she  found  it,  stamped 
as  Wreford  s  thread,  and  had  said,  "  I  have 
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been  told  and  assured  By  Mr.  Walmesley  it 
is  Aioswoith's  ;  I  am  sure  from  his  repre- 
sentation it  is  so,"  if  the  purchaser  had  said 
'^  I  do  not  care  about  that,  I  would  rather 
have  Mr.  Ainsworth's  own  make  and  his 
own  name  on  the  spools,"  the  purchaser 
would  be  put  on  his  guard,  and  Mrs.  Fell 
would  be  put  on  her  guard.    To  my  mind, 
it  was  a  most  unjustifiable  representation 
to  MrBL  Fell  that  it  was  Ainsworth's,  but 
it  amounted  only  to  this — ''It  is  from 
Wreford  I  derived  it,  and  I  give  it  to  you 
and  guarantee  it  as  being  of  Ainswoiih's 
nuke."  Had  that  been  so  sold  in  the  market, 
it  would  have  been  sold  with  that  state- 
ment, and  th«t  statement  only — ^not  with 
the  representation  of  its  being  Ainsworth*s 
thread  beyond  this — ^that  it  would  have 
been  sold  as  being  Wreford's  reels  contain- 
ing Ainsworth's  thread,,  a  form  in  which 
Amsworth  has  never  sold  his  thread  in  the 
market  So  that  eveiypurchaser who  bought 
Ainsworth's,  believing  it  to  be  Ainsworth's, 
would  simply  have  himself  to  blame  if  with 
this  totally  novel  article  of  Ainsworth's 
thread,  sold  with  Wreford's  name  and  with 
Wreford's  spools,  he  bought  that  as  being 
Ainsworth's  thread.     This  has  been  the 
pinch  and  the  real  difficulty  of  the  case. 
I  do  not  for  a  moment  hold  with  the 
aigoment  which  the   defendant's  counsel 
have   uiged  before   me,    that    it    would 
hare  been  lawful   for  this  gentleman   to 
have  sold  this  in  skeins  to   Mrs.   Fell. 
He  would  not  have  been  entitled  to  sell 
this  in  skeins  to  this  lady,  sa3ring  it  is 
Ainsworth's  thread.    That  would  be  a  dis- 
tinct representation  that  it  is  Ainsworth's, 
and  she  and  all  the  world  would  have  a 
right  to  suppose  that  it  was  Ainsworth's 
mann&cture,  it  being  held  forth  and  sold 
and  disposed  of  in  the  market  as  such,  with 
the  advantage  derived  to  the  defendant 
from  using  Ainsworth's  nam&    But  that 
advantage,  I  apprehend,  he  would  have  no 
right  to  derive  except  by  disclosing  all  the 
fftcts.    But  in  this  case  he  has  disclosed 
the  fact,  which  he  has  never  made  a  secret 
o^  that  it  is  not  of  Ainsworth's  origin ;  it  has 
passed  through  another  manufacturer.    If 
Mr&  Fell  had  sold  the  article  in  like  man- 
ner, it  would  be  liable  to  all  the  suspicion 
of  doctoring  from   having  passed  through 
a  second  hand — it  would  not  be  an  article 
represented  to  the  public  as  coming  straight 


from  Ainsworth's  hands.  Of  course,  a  direct 
and  deliberate  intention  to  defraud  is  not 
what  I  am  considering  here.  If  the  defen- 
dant, having  bought  it  from  Wreford,  had 
unreeled  it  and  skeined  it  for  the  express 
purpose  of  selling  it  for  Ainsworth's  (be- 
cause he  knew  the  difficulty  which  Wre- 
ford's  name  being  upon  it  would  create), 
the  case  would  assume  a  different  com- 
plexion. 

The  only  remaining  point  is  the  question 
of  the  numbers,  which  certainly  appears  to 
me  the  most  unjustifiable  act  I  have  met 
with  in  the  case — not  only  selling  it  as 
Ainsworth's  thread,  but  selling  Wreford's 
D.  as  Ainsworth's  35,  and  Wreford's  E.  as 
Ainsworth's  40,  and  so  on, — ^thus  leading 
to  that  which  has  constituted  the  real 
injury  to  the  plaintiff,  namely,  the  substi- 
tution of  the  labels.  That  act  was  per- 
fectly unjustifiable,  but  still  the  name 
"  Wreford"  on  the  spools  indicating  they 
had  not  come  from  Ainsworth,  the  original 
source,  it  must  resolve  itself  in  the  mind 
of  everybody  into  a  question  of  belief  as 
distinguished  from  positive  and  direct 
knowledga  You  get  the  thing,  indeed,  but 
with  the  name  of  another  person  upon  it, 
and  you  do  not  get  the  pretended  guarantee 
of  the  original  manufacturer,  which  is  the 
thing  which  really  constitutes  the  deception 
in  these  cases,  whether  it  is  trade-mark  or 
name,  or  whatever  is  the  indicium. 

Now,  the  case,  in  that  respect,  is  not 
only  perfectly  novel  (one  cares  little  about 
novelty  in  cases  if  they  fall  within  a  given 
principle),  but  I  think  the  principle  would 
not  require  me  to  go  frirther  than  to  say, 
that  had  this  been  unskeined  and  unwound, 
and  sold  as  Ainsworth's  thread,  with  or 
without  the  numbers,  the  defendant  would 
have  been  liable,  undoubtedly,  to  the 
interference  of  the  Court  The  principle 
does  not  seem  to  me  to  require  me  to  hold 
that  that  most  improper  assurance  which 
was  given  when  the  article  was  sold,  the 
identical  article  bearing  at  the  same  time 
another  name  or  mark,  of  itself  amounts 
to  an  adaptation  of  the  plaintiff's  name, 
for  the  purpose  of  passing  off  the  goods, 
inasmuch  as  it  always  left  a  question 
to  remain,  since  both  Mrs.  Fell  and 
the  next  purchaser  who  bought  from  her 
would  be  held  bound  to  inquire,  if  they 
wanted   to    complain,   what  the    circum- 
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stances  were  which  had  caused  Wreford's 
name  to  appear,  whereas  the  goods  had 
been  the  manu&cture  of  another  person. 

I  hold,  thei*efore,  that  there  is  not  that 
distinct  and  positive  misrepresentation 
which  alone  could  justify  the  Court  in 
interfering.  But  looking  at  all  the  facts  of 
the  case,  I  think  the  defendants'  conduct 
has  been  unjustifiable.  I  consider  that  the 
circumstances  were  such  as  to  entitle  the 
plaintiff  to  a  fiill  and  complete  investi- 
gation. Although,  therefore,  in  the  result 
I  find  myself  compelled  to  dismiss  the  bill, 
I  dismiss  it  without  costs. 


Solimton— Mr.  W.  Warwick  'King,  for  pluntiff ; 
Mesm.  Van  Sandanj  dimming  k  Sona,  for 
dafendftni. 


M.R  ) 

LOBD  ROMLLT.     \  KBRMODB  V.  MAODONALD. 

Feb.U,15, 19.  j 

Will — Specific  and  Pecuniary  Legacies — 
Legacy  charged  on  Real  Estate — Revoca- 
tion by  General  Bequest. 

A  testatrix  bequeathed  ''  the  income  of  the 
sum  of  300^.  invested  by  her  in  the  O,  8.  N, 
Company"  and  also  the  income  of  2001.  to 
M.  A.  G.  for  life,  and  after  her  death 
desired  that  the  "  said  sum  of  6001."  should 
be  divided  amongst  the  children  of  M.A.  G, 
and  declared  thai  in  case  her  personal 
estate  should  prove  insufficient  for  the  pay- 
ment of  her  legacies  and  annuities,  the 
same  should  be  raised  out  of  certain  real 
estate.  By  a  codicil  the  testatrix  gave  away 
*^all  her  personal  estate"  to  A.  M,  :  — 
Held,  that  the  bequest  of  the  300/.  tDas  spe- 
cific, and  toas  revoked  by  the  codicil,  but 
that  the  2001.  remained  as  a  charge  on  the 
real  estate, 

Louisa  Thomas,  of  Ballacosnahan,  in  the 
Isle  of  Man,  duly  made  her  will,  dated  the 
28th  of  July,  1832,  and  thereby,  after  de- 
vising  certain  real  estate  in  manner  therein 
mentioned,  and  after  bequeathing  certain 
annuities,  the  testatrix  bequeathed  to  Maiy 
Anne  Griffith  the  dear  yearly  sum,  or 
annuity,  of  10/.  British,  during  the  life  of 
the  testatrix's  sister.  Sage  Ajan  Celling, 
taking  commencement  from  the  day  of  her 


death,  and  upon  the  decease  of  tiie  said 
Sage  Ann  Celling  she  gave  to  the  said 
Maiy  Ann  Griffith  the  interest,  profits,  or 
produce  of  the  sum  of  300/.  ^tiah,  or 
thereabouts,  invested  by  her  in  the  General 
Steam  Navigation  Company,  London,  and 
also  the  interest  of  200/.  British  during 
her  natural  life,  and  upon  her  decease  she 
willed  and  desired  that  the  said  principal 
sum  of  500/.  be  equally  divided  amongst 
the  children  of  the  said  Maiy  Anne  Griffith, 
and  after  giving  certain  other  legacies,  the 
said  testatrix  mUed  and  ordained,  that  in 
case  of  her  personal  estate  proving  insuffi- 
cient for  the  payment  of  the  several 
annuities  and  legacies  thereinbefore  men- 
tioned, then  such  deficiency  should  be 
made  up  from  and  out  of  her  said  real 
estates  in  Wales  by  sale  or  mortgage,  as 
might  be  deemed  most  advantageous  to  the 
interests  of  the  parties  who  might  then  be 
entitled  to  such  estates.  And  she  thereby 
appointed  the  said  Sage  Ann  Gelling,  and 
her  friend  Airs.  Eleanor  Griffith,  executrioes 
of  her  said  wilL 

The  testatrix,  Louisa  Thomas,  duly  made 
a  codicil  to  her  will,  dated  the  11th  day 
of  September,  1858,  which  she  directed  to 
be  taken  as  part  thereof;  and  she  thereby 
gave,  devised,  and  bequeathed  unto  Annie 
Cosnahan  Macdonald  all  her  personal  estate, 
and  appointed  her  sole  executrix  of  the  same 
codicU  to  her  wilL 

The  testatrix  died  in  the  month  of 
March,  1859,  without  having  altered  or 
revoked  her  will,  except  so  £eff  as  the  same 
was  revoked  by  the  codicil,  and  letters  of 
administration  with  the  will  annexed  were, 
in  November,  1859,  granted  to  the  defen- 
dant A.  J.  Macdonald  by  the  Ecclesiastical 
Court  at  Kirk  Michael,  in  the  Isle  of 
Man. 

Sage  Ann  Gelling  died  in  the  lifetime  of 
the  testatrix. 

Mary  Anne  Griffith,  in  the  month  of 
November,  1840,  intermarried  with  Wil- 
liam Kermode,  and  died  in  the  lifetime  of 
the  testatrix,  leaving  the  plaintiff  her  only 
child. 

The  bill  prayed  that  the  plaintiff*s  tights 
and  interests  under  the  will  might  be 
ascertained  and  declared. 

Mr.  Baggallay  and  Mr.  Aikin,  for  the 
plaintiff,  said  that  the  first  question  inis» 
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whether  the  codicil  operated  as  an  absolute 
gift  of  all  the  personal  estate  in  exclusion  of 
the  legacies  and  annuities  given  by  the  will, 
or  whether  it  took  effect  only  as  a  residuary 
gift  in  substitution  for  the  residuary  gilb 
under  the  will  If  this  question  was  de- 
dded  in  &vour  of  the  legatees  under  the 
first  will,  then  nothing  more  need  be  said; 
bnt  if  not,  then  the  second  question  would 
arise,  viz.,  whether  the  legacies  did  not 
remain  as  a  charge  upon  the  realty,  though 
they  were  no  longer  payable  out  of  ti^e 
personalty.    On  the  first  point  they  dted 

Doe  V.  Hides,  1  CL  &  F.  23, 
Mowed  by  the  Lord  Chief  Baron  in 
BoberUan  ▼.  PoweUj  3  New  Rep.  433; 
8.  c.  33  Law  J.  Rep.  (sr.s.)  ExcL  34. 
If  the  devise  in  a  will  is  clear,  it  is  incum- 
bent on  those  who  contend  that  it  is  not 
to  take  effect  by  reason  of  a  revocation  in 
a  codicil,  to  shew  that  the  intention  to 
revoke  is  equally  dear  with  the  original 
intention  to  devise — 

Cleoburey  v.  BeckeU,  14  Beav.  583. 
On  the  second  point  they  cited 

Buekridge  v.  Ingram,  2  Ves.  jun.  651, 
665. 
There  an  annuity  was  charged  on  realty  in 
aid  of  personalty;  by  an  unattested  codicil 
(which  as  the  law  then  was  would  affect 
personalty  but  not  realty)  all  the  real  and 
personal  estate  were  given  away;  that  wfts 
held  to  discharge  the  annuities  from  the 
personalty,  but  to  leave  them  subsisting 
on  the  r^ty. 

Mr,  Skeibeare,  for  the  defendant  A.  J. 
Maodonald,  argued  that  the  codicil  dearly 
operated  as  a  revocation  of  idl  the  annui- 
ties and  bequests  contained  in  the  wilL 

Mr.  Jessel  and  Mr,  Bevir,  for  the  per- 
sons interested  in  the  real  estate,  insisted 
that  the  legacy  to  the  plaintiff  was  revoked, 
and  that  it  could  not  remain  as  a  charge 
upon  the  realty.     They  cited — 

Brudenell  v.  Baughton,  2  AtL  268. 
Buckeridge  v.  Ingram,  ubi  supra. 
Skeddon  v.  Goodrich,  8  Ves.  481. 
Mr.  Atkin,  in  reply,  urged  that  the  300/. 
was  a  demonstrative  legacy — 

AMmmer  v.   Macguire,  2  Bro.   C.C. 

108;  s.  c.  2  White  &  Tudor's  L.  Cas. 

Eq.  236. 

Le  Qrice  v.  Finch,  3  Mer.  50. 

The  testator  had  not  withdrawn  the  legacy, 

but  only  the  fund  out  of  which  it  was 


primarily  liable,  leaving  it  a  charge  on  the 
fund  secondarily  liable — 

Brudenell  v.  Boughton,  ubi  supra. 

The  Master  of  the  Rolls  (Feb.  19) 
said — I  am  of  opinion  that  the  300/. 
invested  in  the  Steam  Navigation  Com- 
pany was  a  specific  legacy,  and  that  it  was 
adeemed  or  revoked  by  the  subsequent 
inconsistent  disposition  in  the  codidL  As 
to  the  200/.,  I  think  that  was  a  general 
legacy,  and  that  gives  rise  to  a  question  of 
much  greater  difficulty.  The  codicil  gives 
the  whole  personal  estate,  but  in  the  will 
we  have  a  direction  that  in  case  the  personal 
estate  should  prove  insuffident  for  the  pay- 
ment of  the  legacies  and  annuities,  such 
deficiency  should  be  made  up  out  of  her 
real  estates  in  Wales  by  sale  or  mortgage. 
Where  a  later  disposition  interferes  with 
an  earlier  one,  the  established  rule  is  to 
disturb  the  prior  disposition  as  little  as 
possible;  here  it  would  be  extremely  diffi- 
cult to  say  the  legatees  take  nothing  at  all 
It  was  said  here  Uiat,  the  fiind  being  taken 
away,  the  bequest  failed.  I  admit  that 
in  the  case  of  a  specific  legacy,  as  if  a 
person  makes  a  speioific  bequest  of  ''my 
Steam  Navigation  shares,"  or  ''300/.  out 
of  my  Steam  Navigation  shares,"  and  then 
by  a  codicil  gives  away  those  shares  sped- 
fically  or  by  words  which  include  them, 
there  the  bequest  fails.  But  I  am  not  of 
opinion  that  the  codicil  revokes  the  will  as 
to  a  pecuniary  legacy,  which  was  to  be  paid, 
in  case  the  personalty  should  prove  insuffi- 
dent, out  of  the  real  estate.  Here  the 
devisees  take  the  real  estate,  subject  to  such 
charge  as  may  be  necessary  to  make  up 
this  gift  If  the  testatrix  had  spent  iJl 
her  personal  estate,  so  as  to  have  had  no 
personalty  but  specific  chattels  left  at  her 
death,  would  that  have  destroyed  the  gift  1 
Suppose  the  bequest  had  been,  "I  give 
300/.  out  of  my  consols,  and  in  case  &ey 
prove  insufficient,  then  out  of  my  Bank 
stock."  If  the  testatrix  afterwards  had 
sold  out  all  her  consols,  then  the  legacy 
would  have  to  be  paid  out  of  the  Bank 
stock.  So  here  the  testatrix  has,  by  giving 
away  the  primary  fund,  made  it  insufficient. 

I  hold,  then,  that  with  respect  to  the 
spedfic  legacy  of  300/.,  the  codicil  has 
revoked  it  by  an  inconsistent  dispodtion ; 
but  that  wiik   respect  to  the  pecuniaiy 
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legacies,  they  remain  as  a  charge  on  the 
real  estate  in  Wales,  and  mnst  be  raised 
out  of  it. 


Soliciton — Mmrb.  Riduunls  k  Walker,  agents  for 
Hr.  M.  F.  Blackiston,  Shelton,  for  plaintiff; 
Meisra.  Eyre  k  LawBon,  agents  for  Messn. 
Powell,  ICathias  k  Evans,  Haverfordwest,  and 
Mr.  Thomas  Johnston,  for  defendants. 


{M08ELET  V.  CRBSSST's  LON- 
don and  burton  steam 
cooperage  company 
(limited). 

Pleading  —  Demurrer  —  Company  — 
General  Allegation  of  a  Trust, 

The  plainHffs  had  applied  for  certain 
shares  in  a  company  and  paid  the  deposits 
thereon  into  the  eompanj^s  hank  to  the 
account  of  the  company.  The  prospectus 
stated  that  all  deposits  would  he  returned  if 
no  aUotmmt  of  ikares  were  made.  No  allot- 
ment  was  made.  The  plaintiffs^  in  hekadf  of 
ikaaselves  and  aU  others  who  had  paid 
deposits  on  application  for  shares^  filed 
a  hill  againH  the  company^  certain  of  its 
creditors  and  the  hanky  alleging  thai  the 
deposits  had  heen  paid  upon  a  specific  trust 
(namely^  to  he  returned  if  no  allotment  was 
made),  and  had  never  helonged  to  the  com- 
pony,  and  praying  that  the  hank  might  he 
restrained  from  paying  over  the  deposits  to 
any  persons  other  than  the  depositors.  Some 
of  the  creditors  demurred  to  the  hill  for 
want  of  equity  and  misjoinder  of  plaintiffs : 
— Held,  that  the  deposits  were  assets  t^f  the 
company;  that  no  specific  trust  or  lien  in 
favour  of  the  plaintiffs  had  heen  constituted^ 
and  thai  their  remedy  was  hy  action  at  law 
against  the  directors. 

Held,  alsOy  that  the  hill  was  not  demur- 
rable on  the  ground  of  misjoinder ^  if  it  could 
he  sustained  in  other  respects. 

Demurrer  allowed. 

This  suit  was  instituted  bj  one  Moselej 
and  two  others,  on  behalf  of  themselves 
and  all  other  persons  who  had  paid  depo* 
sits  on  their  applications  for  shares  in  the 
above  company,  against  the  company,  the 
secretary  and  certain  creditors  of  the  com- 
pany and  the  European  Bank.     The  bill 


stated  that  the  London  and  Burton  Steim 
Cooperage  Company  (limited)  was  inoo^ 
porated  under  ^e  Companies'  Act,  1862, 
and  duly  registered  in  January,  186.5,  with 
a  nominal  capital  of  100,000/.,  divided  into 
10,000  shares  of  lOi.  each,  its  object  being, 
amongst  other  things,  to  purchase  certain 
patents  for  improvements  in  machinery 
used  in  the  manufiicture  of  casks.  The 
articles  of  association  were  subscribed  by 
seven  persons  only  (of  whom  two  woe  the 
promoters  of  the  company),  the  aggregate 
amount  of  shares  taken  by  them  being  131, 
but  no  deposit  on  their  shares  was  paid 
by  any  of  them.  Before  the  incorporation 
of  the  company  eight  gentlemen  were 
induced  to  allow  their  names  to  appear  in 
the  prospectus  as  provisional  Erectors, 
upon  the  terms  of  the  following  guarantee, 
signed  by  the  secretary  and  the  promoters 
of  the  company: 

''We,  the  undersigned,  in  consideration 
of  your  consenting  to  act  as  directors  of 
the  above  company,  do  hereby  jointly  and 
severally  guarantee  you  and  each  and  eveiy 
of  you  against  all  costs,  duu^ges  and 
expenses  of  whatsoever  nature  or  kind, 
whether  for  registration,  solicitors'  fees, 
advertisements,  or  otherwise,  up  to  the  time 
when  the  shares  in  the  company  shall  be 
allotted  and  business  commenced. 

''  Dated  the  31st  of  September,  1864.'' 

Early  in  1865  the  prospectus  was  issued, 
setting  forth  the  names  of  these  eight  gen- 
tlemen as  directors  of  the  company,  and 
stating,  inter  alia,  that  a  large  amount  of 
the  required  capital  had  been  privately 
subscribed;  that  more  than  half  of  the  first 
issue  of  shares  (5,000)  had  been  already 
applied  for,  and  that  a  minimum  dividend 
of  20^  per  cent  per  annum  was  expected, 
and  concluding  as  follows:  *'  Deposit,  10«. 
per  share  on  application  and  30<.  on  allot- 
ment. No  further  call  will  be  made  with- 
out  giving  three  months'  notice,  and  not  to 
exceed  21.  per  share.  Deposit  returned  if 
no  allotm^eTit  madeJ^ 

The  plaintiffs  charged,  that  the  said  dght 
directors,  by  allowing  their  names  to  be  thus 
set  forth,  held  out  to  the  public  that  they 
would  honestly  determine  whether  any 
allotment  of  shares  should  take  place,  and 
would,  if  no  allotment  were  made,  take  care 
that  the  deposits  paid  by  persons  applying 
for  shares  diould  be  duly  returned  to  them. 
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The  bill  charged  that  no  valid  allotment 
of  shares  ever  took  place,  and  contained 
farther  statements  as  to  the  unfavourable 
reception  which  the  company  met  with ; 
the  expenses  incurred  in  advertising,  &c.  ; 
the  number  of  shares  applied  for  by  the 
plaintiffs  respectively,  and  other  circum- 
stances not  material  to  the  present  ques- 
tion. 

The  plaintiffs  then  alleged,  that  the  greater 
part  of  the  deposits  paid  by  them  and  the 
other  persons  who  applied  for  shares  in  the 
company  was  paid  by  them  into  the  com- 
pany's bank  to  the  credit  of  the  company, 
and  that  a  considerable  sum,  consisting  of 
such  deposits,  was  then  standing  in  the 
European  Bank  to  the  credit  of  the  com- 
pany. But  that  the  said  deposits  never 
belonged  to  or  formed  part  of  the  assets  of 
the  company,  but  were  specially  appropri- 
ated to  a  particular  purpose,  in  the  event 
(which  had  happened)  of  there  being  no 
allotment  of  shares  made,  (that  was  to  say) 
they  were  to  be  returned  to  the  persons  who 
80  paid  them,  and  that  such  monies  were 
paid  into  the  account  of  the  company  at  the 
said  bank,  as  a  trust  fiind  specifically  ap- 
plicable to  the  purpose  aforesaid,  and  the 
same  nevOT  belonged  to  the  company  or  to 
any  of  the  seven  persons  who  constituted 
the  company. 

The  bill  also  stated  that  five  actions  had 
recently  been  brought  against  the  company  in 
the  Lord  Mayor's  Court  by  creditors,  who 
threatened  to  attach  the  said  monies  in  the 
hands  of  the  European  Bank.  The  bank 
were  desirous  to  pay  the  monies  to  the 
rightful  owners,  but,  the  same  standing  in 
their  books  to  the  account  of  the  company, 
and  not  to  any  account  in  which  the  per- 
sons who  paid  the  same  appeared  to  have 
any  interest,  they  (the  bank)  alleged  that 
the  said  monies  would  be  effectually  attached 
in  their  hands  by  the  plainti£&  in  the  said 
actions  respectively,  unless  an  injunction 
were  awarded  by  this  Court 

The  bill  lastly  charged,  that  all  the  de- 
fendants claimed  an  interest  in  the  matters 
in  question,  and  were  necessary  parties  to 
the  soit ;  that  the  persons  other  than  the 
plaintiffs  who  had  applied  for  shares  and 
]iaid  deposits  thereon  were  so  numerous, 
that  it  was  impossible  to  make  them  all 
parties,  but  that  they  (the  plaintiffs)  were 
entitled  to  institute  the  suit  on  behalf  of 
theniselves  and  such  other  persons. 


The  bill  then  prayed,  that  an  account 
might  be  taken  of  the  monies  paid  into  the 
bank  by  the  plaintiffs  or  others  in  respect 
of  deposits,  and  that  the  bank  might  be 
ordered  to  pay  such  monies  to  the  plaintiffs 
and  the  other  depositors  respectively;  that 
in  the  mean  time  the  plaintiffs  in  the  said 
actions  might  be  restrained  by  injunction 
from  attaching,  or  taking  any  proceedings 
for  attaching,  the  said  monies;  and  that 
the  bank  might  be  restrained  from  paying 
the  same  over  to  the  defendants,  the  plain- 
tiffs in  the  said  actions. 

To  this  bill  some  of  the  defendants,  cre- 
ditors of  the  company,  demurred. 

Mr,  Giffard  and  Mr.  Horsey^  for  the  ' 
demurrer. — The  bill  discloses  no  equity. 
It  is  merely  a  case  of  debtor  and  creditor. 
The  remedy  is  by  action  at  law  against 
the  directors.  The  plaintiffs  are  not  entitled 
to  sue  on  behalf  of  the  other  depositors. 
What  they  sue  for  must  be  beneficial  to  all 
whom  they  represent  as  well  as  to  them- 
selves— 

Apptrly  V.  Page,  1  Ph.  784;  s.c.   16 
Law  J.  Rep.  (n.s.)  Chanc.  100,  302. 

Mozley  v.  AhUm,  1  Ph.  790  ;  s.  c.  16 
Law  J.  Rep.  (n.s.)  Chanc  217. 

Jones  V.  Garcia  del  Rio,  Turn.  &  R.  297. 
If  the  company  goes  on,  the  other  deposi- 
tors may  prefer  to  take  shares,  and  their 
interests  might  be  injuriously  affected  by 
the  success  of  this  suit — 

WilliatM  V.  Salmond,  2  Kay  &  J.  463; 
s.  c.  2  Jur.  N.S.  251;  4  W.  Rep.  64. 
Mr,  E,  K,  Karslake,  for  the  bill— The 
plaintiffs  have  a  clear  right  to  recover  back 
their  deposits  in  full  Where  a  scheme 
proves  abortive,  depositors  are  not  liable 
for  any  share  of  the  expenses  incurred — 

NockeU  V.  Cro9by,  3  B.  &  C.  814. 

Walstab^.  Spottinooodey  15Mee.&W. 
501 ;  s.  a  15  Law  J.  Rep.  (n.s.) 
Exch.  193. 
He  referred  to  Lindley  on  Partnership,  724, 
where  the  authorities  are  coUected.  It  is 
absurd  that  the  directors  should  be  liable 
to  an  action  for  money  had  and  received, 
while  the  identical  money  out  of  which  the 
plaintiffs  ought  to  be  paid  is  lying  intact 
at  the  bank.  The  directors  are  mere  out- 
siders as  regards  the  company;  they  are 
not  shareholders ;  a  scire  facias  would  not 
lie  against  them ;  they  would  not  be  liable 
for  the  debts  of  the  company  as  contIibu^ 
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torieB.  At  law  the  bank  would  have  no 
defence  to  an  attachment;  execution  wonld 
issue  as  of  course  under  the  garnishee 
clauses  of  the  Common  Law  Procedure 
Act,  but  in  this  Court  the  money  is  affected 
by  a  trust ;  there  is  a  paramount  equity  to 
restrain  its  attachment  while  it  remains 
unspent — 

F<^  V.  BurfieU,  1  Bro.  C.C.  274. 
The  money  is  wrongly  ear-marked,  but  that 
gives  no  title  in  the  hands  of  a  stakeholder. 
The  only  assets  of  the  company  are  the 
shares  on  the  register.  This  is  an  attempt 
by  the  creditors  of  seven  insolvents  to  con- 
fiscate property,  which,  except  upon  tech- 
nical grounds,  is  not  within  their  reacL 
'  Mr.  Karslake  then  proceeded  to  argue  the 
question  of  misjoinder  of  the  plaint^s,  but 
the  Court  held  that  the  case  was  common 
to  all  the  depositors  up  to  the  time  of 
aUotment  of  ^ares,  and  that  the  bill  was 
not  demurrable  in  that  respect,  if  it  could 
be  sustained  on  the  ground  of  equity. 

Mr,  Oiffardy  in  reply. — How  and  in  what 
form  was  the  allied  appropriation  madet 
Did  any  communication  pass  between  the 
depositors  and  the  bank  ?  The  allegation 
of  trust  and  appropriation  is  insufficient 
and  unsupported. 

Wood,  V.C.  said — I  can  see  no  reason- ' 
able  doubt  upon  this  case.  The  fetcts  are 
veiy  simple.  Certain  promoters  get  up  a 
company,  and  borrow  the  names  of  eight 
gentlemen,  who  allow  themselves  to  be  held 
out  to  the  world  as  the  directors,  upon  a 
private  agreement  between  themselves  and 
the  promoters,  by  which  they  are  guaran- 
teed against  idl  expenses  up  to  the  time  of 
the  allotment  of  shares  in  the  company. 
Then  a  prospectus  is  issued  in  the  usual 
style,  containing,  among  other  statements, 
that  clause  about  the  return  of  the  d^osits 
if  no  allotment  should  be  made,  upon 
which,  in  fact,  the  whole  of  the  plaintiffs' 
ci^  is  founded.  The  bill  charges  that  no 
allotment  of  shares  ever  was  made,  and 
then  the  plaintiffs  say,  "You  have  no 
authority  to  deal  with  us  on  any  other 
terms  than  those  of  that  contract,  by  which 
you  are  bound  to  return  our  deposits." 
The  obvious  answer  is,  "  If  you  wished  to 
secure  a  lien  of  that  kind,  why  not  have 
said  so  distinctly,  and  set  aside  the  de- 
posits in  the  names  of  trustees  for  that 
purpose  I "   Nothing  of  the  sort  was  done, 


nor  was  there  any  agreement  to  that  effect 
The  deposits  were  paid  into  the  bank  to 
the  credit  of  the  company,  and  became 
%p90  faeto  assets  of  the  company.  And 
here  I  must  observe,  that  there  are  other 
parties  to  be  considered  besides  the  de- 
po6itors,-7-for  instance,  the  creditors,  who 
must  be  taken  to  have  furnished  goods  to 
the  company  upon  the  credit  of  its  assets. 
They  are  surely  more  deserving  of  con- 
sideration and  good  faith  than  mere  specolsr 
tors  in  the  concern.  Then  it  has  been  mgdi 
by  Mr.  Karslake,  that  the  directors  will  be 
placed  in  an  absurd  position  if  this  bill 
does  not  lie.  But  the  creditors  are  not  con- 
cerned with  that  All  that  can  be  said  is, 
that  the  directors  allowed  the  money  to  be 
paid  in  to  the  account  of  the  company, 
themselves  undertaking  (in  the  event  that 
has  happened)  to  be  liable  for  its  return. 
If  it  were  standing  to  their  own  account, 
it  would  not  be  in  the  bank,  and  would 
have  formed  no  part  of  the  credit  of  the 
company.  As  it  is,  the  veiy  cases  which 
Mr.  Karslake  has  cited  shew  that  the 
plaintiffs  have  a  remedy  at  law  for  the 
recoveiy  of  their  deposits.  The  case,  in 
short,  amoimts  to  nothing  more  than  what 
might  take  place  in  an  ordinary  way  of 
business,  where  one  person  borrows  of 
another  a  sum  of  money  (say  1,000/L)  to 
enlarge  his  credit.  The  creditors  come  in 
and  find  their  debtor  with  assets,  and  it  is 
quite  indiflfk^nt  to  them  through  what 
source  the  assets  came.  Any  person  who 
lends  money  to  an  insolvent  must  accept 
the  consequences  of  his  act  The  only 
doubt  which  I  felt  in  respect  of  the  demur- 
rer arose  from  the  allegations  in  the  bill, 
that  the  deposits  were  paid  into  the  bank 
as  a  "trust  fund  specifically  applicable"  to 
a  particular  purpose,  and  that  they  "  never 
belonged  to  the  company."  But  I  do  not 
think  that  I  ought  to  allow  this  difficulty, 
which  is  one  of  form  only  and  not  of  sub- 
stance, to  prevail, — ^because,  as  Mr.  Giffard 
has  pointed  out,  the  averment  upon  the 
face  of  it  is  insufficient  If  it  was  intended 
to  represent  the  payment  of  these  deposits 
upon  a  specific  trust,  the  circumstances 
under  which  the  alleged  trust  was  created 
ought  to  have  been  more  clearly  set  forth. 
Nor  does  the  allegation  at  the  end  of  the 
bill,  that  the  bank  is  desirous  to  pay  the 
money  over  to  the  rightful  owners,  give 
any  substantial  support  to  the  previous 
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ftTermenta,  becaoBe  the  only  fiict  stated  is 
that  the  money  was  paid  to  the  credit  of 
the  company.  Accepting  therefore  the  ad- 
mission, which  Mr.  KareJake  has  very  pro- 
perly made,  that  these  were  not  intended 
to  be  distinct  averments,  but  only  to  be 
taken  in  connexion  with  the  circumstances 
preTiooaly  stated  in  the  bill,  I  must  hold 
that  there  is  no  appearance  upon  the  face 
of  the  bill  of  any  trust  having  been  created, 
and  the  demurrer  must  be  aUowed  with 
costs. 


SoUdton— Mew 
for  plaintiffs ; 
ftauiuits. 


i.  James  Taylor,  Mason  k  Taylor, 
Mr.  R.  W.  Stackpoole,  fur  de- 


ElKDKRSLKT,  V.C. 

Jan.  29, 
Feb.  12, 


J,  30;      \ 
2,13.       ) 


BnrNET  V.  THB  INCB 
HALL  GOAL  ASD  CAN- 
NKL  COMPANY. 


Company — "Net  Profits'* — Payment  off 
of  Capital — Infunetion — Right  to  sue  of 
Equitable  Mortgagee  of  Shares, 

A  cmnpan^s  deed  provided  that  the  com- 
pony  should  not  be  affected  by  notice  of  any 
trusty  and  that  where  any  share  should  be- 
enrne  vested  in  any  person  for  any  interest 
Wit  absolute^  the  receipt  of  the  shareholder 
should  remain  a  sufficient  discharge :  — 
Held,  that  the  equitable  mortgagee  of  shares 
had  a  right  to  sue  the  company. 

Net  profits  properly  so  called^  are  to 
he  ascertained  by  putting  a  value  on  all  the 
assets  of  the  company  of  whatever  nature^ 
and  deducting  therefrom  all  liabilities^  in- 
cluding among  such  liabilities  the  amount 
of  the  contributed  capital^  the  surplus  then 
remaining  being  net  profits, 

Cireumstances  considered  under  which 
such  net  profits  may,  at  the  wish  of  the 
majority  of  shareholders^  be  applied  in 
repayment  of  contributed  capital^  although 
thedeedof  settlement  seems  to  contemplate  a 
cnntinming  capital^  as  in  an  ordinary  part- 
nership^ there  being  ^  however ^  no  express  pro- 
hibitum m  the  deed. 

The  iDce  Hall  Coal  and  Cannel  Company 
was  fonned  in  1848,  subject  to  the  provi- 
sions of  the  act  7  <k  8yict.  c.  110,  for  the 
poxpose  of  working  certain  collieries  near 
Haw  8uu0,  85.— Chahc. 


Wigan.    Its  nominal  capital  consisted  of* 
2,100  shares  of  100^.  each. 

Under  the   deed  of  settlement  it  was 
arranged  that  William  Lancaster,  in  con- 
sideration of  his  prior  interest  in  the  pro- 
perty taken  by  the   company,  should  be 
deemed  the  holder  of  the  first  420  shares, 
in  respect  of  which  he  was  to  be  exempt  from 
idl  liability  to  contribute  calls  or  instalments 
of  capital     The  working  capital    of  the 
company  consisted  entirely  of  instalments 
contributed  by  the  shareholders,  subject  to 
the  provisions  contained  in  the  7th  article, 
whidi  was  as  follows  :  ''  When  and  as  often 
as  any  instalment  of  capital  shall  be  raisable 
under  the  provisions  of  these  presents,  the 
same  shall  be  contributed  by  the  person  or 
persons  for  the  time  being  entitled  to  or 
interested  in  the  shares  in  the  company,  in 
such  manner  asthatan  equal  portion  of  every 
such  instalment  shall  be  contributable  in 
respect  of  each  share  in  the  capital  of  the 
company,  except  that  during  such  time  as 
the  said  William  Lancaster,  his  executors 
or  administrators  shall  be  a  shareholder  or 
shareholders  in  the  company,  in  respect  of 
any  of  the  said  420  shares  to  which  the 
said  William  Lancaster  is  hereinbefore  men- 
.  tioned  to  be  entitled,  he  the  said  William 
Lancaster,  his  executors  and  administrators, 
shall  be  exempted  from  all  liability  to  con- 
tribute to  any  instalment  of  capital  which 
otherwise  would  be  contributable  in  respect 
of  such  shares,   or  any  of  them,   unless 
he  or  they  shall  choose  to  contribute  the 
same." 

This  exemption  was  not  to  extend  to  any 
transferee  of  his  shares,  the  article  providing 
in  respect  of  such  transferee,  "  That  if  any 
sum  or  sums  shall  have  been  repaid  to  the 
said  parties  hereto  out  of  the  profits  of  the 
said  partnership,  or  otherwise,  in  or  towards 
discharge  of  the  instalments  of  capital  paid 
by  them  respectively,  then  the  transferee  or 
transferees  of  any  of  the  shares  of  the  said 
William  Lancaster,  his  executors  or  admi- 
nistrators shall  only  be  called  upon  to  pay 
such  sum  per  sEare  as  shall  be  equal  to  the 
instalments  then  standing  to  the  credit 
of  the  other  shareholders  for  the  time 
being,  in  respect  of  each  of  their  respective 
shares."  It  was  also  provided  that  in  the 
mean  time  Mr.  Lancaster  was  not  to  receive 
the  bl,  per  cent,  interest  to  which  the  other 
shareholders  were  entitled  on  the  amount 
8A 
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of  their  contributed  capital,  but  that  not- 
withstanding his  non-payment  of  calls,  he 
was  to  stand  in  precisely  the  same  position 
as  the  others  with  reference  to  the  distri- 
bution of  profits  in  respect  of  his  shares. 

The  8th  article  then  provided  as  follows  : 
"  As  between  the  company  and  the  share- 
holder who  shall  contribute  to  the  capital 
thereof,  in  pursuance  of  the  clause  or  pro- 
vision for  Uiat  purpose  lastly  hereinbefore 
contained  the  portion  of  capital  from  time 
to  time  contributed  by  each  shareholder, 
together  with  interest  thereon  at  the  rate  of 
6L  per  cent.,  to  be  computed  from  the 
time  or  respective  times  when  the  same  shall 
be  advanced,  shall  be  deemed  a  debt  due 
and  owing  to  him  or  her  from  the  com- 
pany, and  shall  on  the  dissolution  of  the 
company  be  repaid  to  such  shareholder  out 
of  liie  funds  and  property  of  the  company, 
or  in  case  the  same  shall  prove  insufficient 
for  that  purpose,  then  by  the  shareholders 
for  the  time  being  in  proportion  to  their 
respective  shares  in  the  capital  of  the  com- 
pany, in  such  or  the  like  manner  in  all 
respects  as  if  the  same  had  constituted 
debts  owing  by  the  company  to  other 
persons." 

The  17th  article  provided,  "that  no  di- 
vision of  the  profits  of  the  company,  or  any 
part  thereof,  should  be  made  amongst  the 
shareholders,  until  provision  had  been  made 
thereout  for  payment  of  interest  in  respect 
of  certain  debts  (specifically  mentioned), 
and  also  in  respect  of  the  debts  for  the  time 
being  owing  from  the  company  to  the  share- 
holders in  respect  of  advances  of  capital  as 
thereinbefore  mentioned." 

The  other  dauses  of  the  deed  material  to 
the  suit  were  contained  in  the  32nd  and 
142nd  articles,  and  provided  as  follows : 

32.  "Any  ordinary  general  meeting  of  the 
company  may  from  time  to  time,  after  direct- 
ing properprovisiontobemadeforanswering 
and  satisfying  the  debts  and  liabilities  of 
the  company,  or  so  much  thereof  as  shall 
for  the  time  being  be  payable  or  accrue  due 
previous  to  the  next  annual  general  meet- 
ing, and  also  after  directing  such  sum  to  be 
appropriated  as  such  meeting  shall  think 
desirable  as  a  reserve  fund  to  provide  for 
all  or  any  of  the  ordinary  or  extraordinary 
expenses  of  the  company,  or  to  extend  the 
operations  of  the  company,  determine  the 
proportion  of  the  dear  gaLos  and  profits  to 


be  from  time  to  time  divided  amongst  the 
shareholders." 

1 42.  "  The  company  shall  not  be  affected 
by  notice  of  any  trust  relating  to  any  share 
or  shares  in  the  company,  but  in  all  cases 
where  any  share  or  shares  shall  be  be- 
queathed or  assigned  to  or  otherwise 
vested  in,  or  covenanted  and  agreed  to 
be  bequeathed,  assigned  to,  or  otherwise 
vested  in  any  person  or  persons  in  trust 
for  any  other  person  or  persons,  or  shall 
be  bequeathed  to  or  otherwise  be  vested 
in  any  other  person  or  persons  for  any  in- 
terest, not  being  an  interest  absolute,  the 
receipt  of  the  person  who  for  the  time  being 
shall,  under  the  provisions  herein  contained, 
be  the  shareholder  of  such  share  or  shares, 
shall,  notwithstanding  any  daim  or  demand 
whatsoever  which  any  other  person  or  per- 
sons may  have  in  respect  of  the  said  share 
or  shares,  be  a  good  and  sufficient  dischaige 
for  the  money  which  may  become  payable 
from  the  company  in  respect  of  tiie  said 
share  or  shares,  and  shall  dischaige  the 
company  and  the  shareholders  thereof  from 
all  obligation  to  see  to  its  application,  or 
from  being  answerable  for  its  misapplica- 
tion or  non-application." 

In  1860  Lancaster  assigned  his  420 
shares,  by  way  of  mortgage,  to  a  trustee 
for  the  company.  In  1862  he  farther 
charged  them  as  security  for  3,000/L  and 
interest,  by  way  of  equitable  mortgage  to 
the  plaintiff.  Notice  of  this  charge  was 
given  to  the  company.  Lancaster  had  never 
contributed  any  instalment  of  capital  in 
respect  of  his  shares. 

At  a  general  meeting  of  the  company, 
held  on  the  20th  of  August,  1864,  it  was 
resolved:  (1)  "That  a  reserve  fruid  be 
formed  out  of  the  gains  and  profits  of  the 
company  for  the  purposes  mentioned  in 
the  deed  of  settlement,  and  that  for  the 
purpose  of  commencing  the  formation  of 
such  reserve  fund  the  directors  be  em- 
powered to  set  apart  a  sum  of  3,000^ 
out  of  the  gains  and  profits  of  the  company." 
(2)  "That  the  directors  of  the  company 
be  empowered  out  of  the  gains  and  profits 
of  the  company  to  apply  a  sum  of  10,101/. 
towards  the  discharge  ratably  of  the  in- 
stalments of  capital  which  have  been  paid 
by  the  several  shareholders  of  the  com- 
pany." (3)  "That  a  dividend  be  declared 
at  tJLe  rate  of  21.  per  share  upon  the  shares 
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standing  upon  the  register,  to  be  payable 
out  of  the  clear  gains  and  profits  of  the 
company,  for  the  period  ending  the  30th 
of  June  last." 

Lancaster,  whose  rights  under  the  deed 
of  settlement  had  previously  been  the  sub- 
ject of  controversy  between  himself  and  the 
directors,  was  present  at  the  meeting,  and 
protested  against  the  application  of  the 
10,101/.  contemplated  by  the  second  of 
the  above  resolutions. 

The  plaintiff,  as  equitable  mortgagee  of 
Lancaster's  shares,  shortly  afterwards  insti- 
tuted the  present  suit  to  restrain  the  com- 
pany from  carrying  the  resolution  into 
effect,  and  praying  that  the  said  sum  of 
10,101/.  might  be  declared  to  be  clear  gains 
and  profits  of  the  company,  and,  as  such, 
applicable  to  the  payment  of  dividends  on 
the  shares  in  the  company;  also  that  a  re- 
ceiver might  be  appointed  of  the  dividends 
payable  in  respect  of  Lancaster's  shares, 
without  prejudice  to  the  rights  of  the  first 
mortgagee. 

The  bill  was  filed  against  the  company,  the 
first  mortgagee,  and  Lancaster,the  mortgagor. 

An  interim  order  was  obtained  upon  an 
interlocutoiy  application ;  but  in  con- 
sequence of  the  death  of  Lancaster,  in 
May,  1865,  the  suit  became  defective. 
It  had  since  been  revived  by  making  his 
representative  a  party,  and  the  cause  now 
came  on  for  hearing. 

The  company  and  the  first  mortgagee, 
without  demurring  to  the  bill,  submitted 
by  their  answers  that  the  plaintiff  had  no 
right  to  institute  proceedings  in  equity. 

No  evidence  was  produced  as  to  the 
actual  state  of  the  company's  affairs. 

Mr,  Oihwme  and  Mr.  Waller^  for  the 
pbuntifil — The  company  cannot  contend 
that  the  plaintiff  has  no  right  to  sue — 
Ex  parte  lAuUdale,    6   De  Gex,  M. 
&  G.  714 ;  s.  c  24  Law  J.  Rep.  (n.s.) 
Bankr.9. 
Ex  parU  Stewart,   13  W.  R.  356;  s.  c. 
34  Law  J.  Rep.  (k.s.)  Bankr.  6. 
The  142nd  article  of  the  deed  does  not 
preclude  the  existence  of  equitable  rights. 
This  Court  knows  no  distinction  between  a 
l^al  and  an  equitable  mortgagee — 

Parker  v.  Bowejield,  2  Myl.  &  K.  419; 
s.  c  4  Law  J.  Rep.  (n.s.)  Chanc.  57. 


Glyn  V.  Hood,  1  De  Gex,  F.  &  J.  334; 
S.C.  1  Giff.  328;  29  Law  J.  Rep. 
(n.s.)  Chanc.  204. 

Bentleyy.  Bates,  4  You.  &  C.  182 ;  s.a 
9  Law  J.  Rep.  (n.s.)  ExcL  Eq.  30. 
Assuming  our    right    to  sue,   the  claim 
against  the  company  is  good — 

Anderson  v.  Kemshead,  16  Beav.  329. 
This  application  of  the  fund  towards  pay- 
ment off  of  capital  is  illegal,  having  regard 
to  the  mutual  rights  of  the  shareholders 
under  the  deed — 

Simpson  v.  Denison,  10  Hare,  61. 

Button  V.  the  Scarborough  Cliff  Hotel 

Company,  13  W.  R  574 :  on  appeal, 

631;    S.C.  34  Law  J.   Rep.  (n.s.) 

Chanc.  643. 

The  provisions  in  the  deed  for  paying  off 

this  capital  all  refer  to  the  termination  or 

dissolution  of  the  company — 

Mr,  Wickens,  for  the  representative  of 
Lancaster,  contended  that  Lancaster  being 
entitled,  in  virtue  of  his  420  shares,  to  one- 
fifth  portion  of  the  whole  profits,  the  appli- 
cation of  any  portion  of  the  profits  in  liqui- 
dation of  capital  was  an  improper  diversion 
of  so  much  ^m  his  pocket  into  the  pockets 
of  the  other  shareholders. 

Mr,  Bolt  and  Mr.  Eddis,  for  the  com- 
pany.— The  plaintiff  has  no  right  to  sue. 
The  cases  cited  contra  do  not  apply.  There 
is  no  case  of  an  equitable  assignee  coming 
into  this  Court  against  the  assets  of 
a  partner,  pending  the  partnership.  The 
plaintiff  is  not  a  shareholder;  he  cannot 
interfere  with  the  internal  management 
of  the  company.  The  express  object 
of  the  142nd  article  of  the  deed  is 
to  protect  the  company  from  any  interfer- 
ence or  claim  of  this  land.  The  company 
is  doing  nothing  ultra  vires.  This  fund 
has  never  been  severed  from  the  assets.  It 
is  necessary  to  ascertain  the  precise  mean- 
ing of  profits.  Net  profits  can  only  be  the 
surplus  or  residue  after  taking  stock  and 
deducting  all  liabilities  from  the  whole 
value  of  the  assets.  The  deed  contemplated 
the  pajrment  off  of  debts,  and  these  instal- 
ments of  share  capital,  in  fact,  constitute 
the  largest  debt  of  alL  Lancaster's  shares 
are  liable  for  a  proportionate  payment  of 
interest  upon  it  while  it  subsists,  and  will 
have  to  contribute  ultimately  towards  the 
repayment  of  the  principal,  if  the  assets 
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should  be  insufficient  The  increase  or 
diminution  of  working  capital  must  be 
determined  solely  at  the  discretion  of  the 
majority  of  shareholders.  The  veiy  nature 
of  mining  property  is  to  eat  into  itself: 
provision  has  to  be  made  against  its  yearly 
depreciation. 

Mr,  Baily  and  Mr.  O.  B.  Finch^  for 
the  first  mortgagee  of  Lancaster's  shares, 
submitted  that  they  were  not  necessary 
parties  to  the  suit,  the  relief  sought  for 
being  wholly  irrespective  of  them.  This, 
however,  was  not  conceded  by  the  plaintiff's 
counsel,  and  the  argument  proceeded  upon 
the  merits  of  the  case. 

The  plaintiff  has  no  right  to  sue,  nor 
could  Lancaster  himself  sue.  The  com- 
pany are  not  bound  by  any  provision,  in 
the  deed  or  otherwise,  to  divide  profits. 
Lancaster's  assignee  cannot  object  to  a  fund 
being  kept  back  for  payment  off  of  capital 
He  gets  the  benefit  in  the  increased  value 
of  his  shares. 

The  aigumentwas  then  continued  with  re- 
ference to  the  distinction  between  gross  pro- 
fits and  net  profits,  and  the  peculiar  circum- 
stances affecting  the  maintenance  of  capital 
in  mining  operations,  in  the  course  of 
which  the  Vice  Chancellor  admitted  that 
his  original  view  of  the  case  was  very  much 
altered  by  the  considerations  submitted  to 
him.  Reference  was  made  to  the  follow- 
ing definition  of  "profit"  in  Adam  Smithes 
Wealth  of  Nations,  note  7  :  "By  profit  is 
meant  that  part  of  the  produce  obtained 
by  the  employment  of  capital  in  indus- 
trious undertakings,  which  remains  to  its 
employers  after  replacing  the  capital,  or 
such  portion  of  it  as  may  have  been  wasted 
in  the  undertakings,  and  every  other  ex- 
pense necessarily  incurred  in  carrying 
them  on.'' 

Mr.  Osbame  (Feb.  13)  was  heard  in 
reply. 

KiNDEBSLET,  V.C.  then  gave  judgment 
as  follows. — The  main  object  of  this  suit  is 
to  obtain  an  injunction  to  restrain  the  Ince 
Hall  Coal  and  Cannel  Company  from  apply- 
ing the  sum  of  10,10R  towards  the  liqui- 
dation in  part  of  the  share-capital  of  the 
members.  There  are  other  collateral  objects 
to  which  1  will  refer  presently.  The  cir- 
cumstances are  peculiar  in  this  respect,  that 


although    the    company  was    constitated 
mainly  on  the  footing  of  a  joint-stock  com- 
pany, in  some  respects  it  had  from  the  first 
the  elements  of  a  common  partnership.  It 
was  a  joint-stock  company  so  far  as  the  divi- 
sion of  its  capital  into  shares,  and  the  power 
which  each  member  had  of  transferring  his 
shares  without  the  concurrence  of  eveiy 
other  shareholder;  but  it  had  an  ingredient 
of  common  partnership  in  respect  of  that 
arrangement,  by  which  the  amount  of  con- 
tributed capital  (making  when  it  was  all 
paid  up,  as  it  has  been,  210,0(K)/L)  was  to 
be  treated  as  so  much  capital  to  be  paid 
back  to  the  parties  contributing  it,  when- 
ever the  company  should  come  to  a  termi- 
nation and  be  dissolved.   That  is,  of  course, 
a  very  unusual  clause  in  a  joint-stock  com- 
pany's deed,  and  constitutes  the  peculiarity 
of  tliis  case.    Then,  there  is  a  further  pecu- 
liarity in  the  position  of  Mr.  Lancaster.   It 
appears  that  he  had  some  prior  interest  in 
the  coal-mines  and  works  which  were  to 
become  the  property  of  the  company,  and 
he  must  be  considered  as  having  been  one 
of  the  promoters  of  the  concern.    In  coa- 
sideration  of  this  he  was  to  have  420  shares 
(one-fifth  of  the  whole  number),  not  pre- 
cisely as  paid-up  shares,  but  such  that  he 
was  not  to  be  liable  to  pay  up  any  call  or 
instalment  in  respect  of  diem;  if,  however, 
he  ever  parted  with  those  shares,  or  any  of 
them,  by  transfer  to  a  purchaser,  the  trans- 
feree was  to  be  liable  to  pay  upon  thase 
shares  the  same  amount  of  capital  as  had 
been    contributed    by  other  shareholders 
respectively.    In  the  mean  time  Mr.  Lao- 
caster  was  not  to  receive  the  5L  per  cent 
interest  to  which  the  other  shareholders 
were  entitled  upon  the  amount  of  their 
contributed  capital  (as  in  the  case  of  ordi- 
nary partners  advancing  capital),  but  not- 
withstanding his  non-payment  of  caUs  he 
was  to  stand  in  precisely  the  same  position 
as  the  others  with  reference  to  the  distri- 
bution of  profits  in  respect  of  his  shares. 
Now,  it  appears  to  me,  upon  the  whole  view 
of  the  provisions  in  tins  deed,  that  the 
original  intention  of  the  parties  was,  that 
the  contributed  capital  should  be  paid  off 
at  the  termination  of  the  company;  but  I 
cannot  see  how  it  would  be  inconsistent 
with  such  an  intention  to  pay  it  off  either 
wholly  or  in  part  during  the  continuance 
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of  the  company.  Certainly  I  find  no  ex- 
press daose  prohibiting  such  a  course;  nor 
is  there  any  express  obligation  to  divide  as 
dividend  the  residue  of  actual  profits,  even 
after  setting  apart  that  reserve  fund  (which 
it  is  admitted  beyond  dispute  that  the 
company  was  authorized  to  do  under  the 
32nd  clause  of  their  deed)  to  answer  any 
extraordinary  expenses  that  might  be  sus- 
tained through  accident  or  emergency  of 
any  kind  in  carrying  on  the  concern.  It 
would  be  strange  if  they  did  not  divide 
the  residue  of  the  profits^  because  it  would, 
in  fact,  amount  to  *  putting  by  another 
reserve  fund;  but  there  is  nothing  in  the 
deed  to  prevent  their  so  doing. 

But,  then,  no  fund  could  properly  be 
setr  apart,  either  for  reserve  or  for  division 
among  the  members  of  the  company,  unless 
it  consisted  of  net  profits  strictly  so  called; 
and  in  the  course  of  the  argument  upon 
this  present  case  I  think  that  we  have 
arrived  at  a  veiy  clear  perception  of  the 
principle  upon  which  the  directors  and  the 
company  were  bound  to  act  in  ascertaining 
such  net  profits.  The  first  step  would  be 
to  make  good  the  capital  by  taking  stock 
and  putting  a  value  upon  all  the  assets 
of  the  company,  of  whatever  nature,  and 
deducting  therefrom  all  the  liabilities  (in- 
cluding amongst  those  liabilities  the  amount 
of  contributed  capital),  and  the  surplus,  if 
any,  then  remaining  of  the  gross  receipts 
would  be  net  profit  Now,  assuming  for 
the  present  that  this  sum,  which  the 
company  have  thought  it  necessary  to  keep 
back  from  division  among  its  members  and 
to  apply,  not  as  a  reserve  fund,  but  towards 
the  liquidation  of  the  share  capital,  repre- 
sented part  of  the  stock  or  capital  of  the 
concern,  I  do  not  see  how  it  could  be  to 
the  prejudice  of  Mr.  Lancaster,  in  contra- 
distinction to  the  other  shareholders,  to 
apply  that  money  in  reducing  the  capital, 
wluch  was,  in  fact,  a  debt  of  the  company. 
The  only  suggestion  that  I  have  heard 
tending  that  vray  was  made  by  Mr.  Osborne 
in  reply,  namely,  that  it  is  for  the  interest 
of  aU  tJie  shareholders  to  have  sufiScient 
working  capital.  No  doubt  it  is.  But  it 
would  be  extremely  detrimental  to  the 
shareholders  if  they  were  compelled  to 
keep  up  a  larger  capital  than  they  wanted 
to  work  with,  or  than  they  could  safely 


employ;  and  I  cannot  find  in  this  deed 
any  thmg  which  precludes  that  general  right 
of  the  company  to  determine  by  a  majority 
what  shall  be  their  course  of  management 
in  this  respect  The  anomalous  position  of 
Mr.  Lancaster  does  not  seem  to  me  in  the 
smallest  degree  to  put  him  in  a  different 
situation  from  the  other  sharejiolders  with 
regard  to  the  advantage  or  disadvantage 
of  applying  a  part  of  the  capital  (that  is,  of 
the  money  which  has  been  kept  back  repre- 
senting capital)  in  discharge  of  the  share 
capital,  because  he  is  obliged  to  contribute 
his  quota  towards  the  annual  payment  of 
the  interest  on  that  share  capital,  and  he 
will  be  liable  ultimately  to  contribute  his 
proportionate  share  towards  the  repayment 
of  the  principal  at  the  dissolution  of  the 
company.  It  must  be  recollected  that  I 
am  for  the  present  taking  the  case  not  of 
money  which  might  be  divided  as  profit, 
but  of  money  which  represented  capital, 
and  which  must  be  set  apart  before  the 
profit  could  be  ascertained. 

But  now  comes  the  question,  what  is  it 
that  the  company  is  intending  to  do  ?  I 
cannot  lay  my  finger  on  any  evidence,  nor 
has  any  been  furnished  which  enables  me 
to  say  that  they  were  proposing  merely  to 
apply  capital  or  what  ought  to  be  kept  back 
as  capital  in  discharge  of  the  contributed 
share  capital  Yet  there  is  no  evidence  on 
the  other  hand  to  shew  that  they  were  mean- 
ing to  confine  themselves  to  that  My  im- 
pression is  that  the  company  passed  this 
resolution  without  keeping  in  their  minds 
that  clear  view,  which  I  think  I  am  jus- 
tified in  saying  we  haVe  all  now  arrived  at, 
as  to  what  is  really  the  mode  in  which  this 
company  ought  to  be  worked  with  respect 
to  the  present  question.  I  have  no  means 
before  me  of  knowing  whether  this  10,101/. 
was  money  which  might  be  treated  as  pro- 
fit, that  is,  what  would  remain  after  setting 
apart  sufficient  to  satisfy  the  whole  amount 
of  capital,  including  the  value  of  the  assets, 
or  whether  it  was  not  I  believe,  in  fact, 
that  it  has  never  been  considered  by  the 
directors  whether  it  was  so  or  not.  In 
this  state  of  things  the  only  course  I  can 
take  is  to  ascertain  what  is  the  fact  One 
mode  of  doing  that  would  be  for  the 
directors,  or  their  secretary,  to  make  an 
affidavit;  but,  then,  I  think  there  ought  to 
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be  an  opportunity  given  to  the  pMntiff, 
who  does  not  belong  to  the  company,  of 
seeing  how  the  inquiry  is  conducted ;  and 
therefore  I  shall  direct  an  inquiry  for 
the  purpose  of  ascertaining  what  was  the 
amount  of  net  profit  for  the  half  year  pre- 
ceding the  date  of  the  resolution;  and  I 
think  the  inquiry  should  be  prefaced  by  a 
declaration  that  the  company  are  not  autho- 
rized to  apply  any  part  of  the  net  gains 
and  profits  (specifying  the  principle  upon 
which  those  gains  and  profits  are  to  be 
ascertained)  towards  the  liquidation  of  any 
part  of  the  share  capital. 

I  now  come  to  consider  the  plaintiff's 
position.  It  has  been  contended  that  he 
has  no  right  to  come  here  at  all,  and  I  have 
been  referred  to  the  142nd  clause  of  the 
deed,  upon  which  it  has  been  argued,  in 
effect,  that  the  company  may  repudiate  the 
plaintiff,  and  say  he  has  no  right  to  bring 
them  into  a  Court  of  equity  for  any  reli^ 
against  them  at  alL  But  it  appears  to  me 
that  such  a  contention  really  cannot  be 
maintained,  because  the  effect  of  that 
clause  is  not  that  the  company  is  not  to  be 
affected  by  a  trust,  or  that  no  trust  is  to  be 
created  on  any  share,  but  that  the  com- 
pany shall  not  be  affected  by  any  notice  of 
any  trust;  that  is  to  say,  although  they 
have  notice  that  A«  is  a  shareholder,  and 
B.  is  a  cestui  que  trwt,  payment  of  divi- 
dend to  the  person  standing  on  the  books 
shall,  notwithstanding  the  notice  of  the 
trust,  be  a  good  discharge.  That  is  the 
whole  effect  of  this  clause.  But  it  does  not 
preclude  a  cestui  que  trust  of  A.'s  shares 
from  coming  and  saying  "  Do  not  pay  my 
trustee  the  monies  as  if  they  belonged  to 
him,  but  pay  them  to  me."  Nor  does  it  pre- 
clude the  plaintiff  from  coming  to  the  com- 
pany and  saying,  "  You  are  injuring  these 
shares  in  respect  of  a  right  which  attaches 
to  them ;  you  have  no  right  to  make  this 
application  of  the  profits  against  Mr.  Lan- 
caster, my  trustee,  and  therefore  you  have 
no  right  as  against  me."  It  appears  to  me 
that  there  is  nothing  in  this  deed  to  prove 
any  such  right  on  the  part  of  the  com- 
pany; in  fact,  it  would  be  enabling  a 
company  to  take  upon  themselves  to  say, 
"  We  will  by  our  deed  make  a  provision, 
that  whatever  injustice  we  choose  to  per- 
petrate there  shall  be  no  remedy  against 


that  injustice  in  any  Court  of  equity."  Ism 
not  saying  that  the  company  is  doing  any- 
thing of  that  kind;  I  am  only  puttmg  it  at 
the  extreme.  Therefore,  I  Uiink  that  the 
plaintiff  has  a  fiill  right^  first,  as  between 
himself  and  Mr.  Lancaster  against  the  com- 
pany, to  say, ''  You  must  not  pay  Mr.  Lan- 
caster any  portion  of  dividend,  but  must 
pay  it  to  me  instead."  And,  if  necessary,  a 
receiver  must  be  appointed  not  to  receive 
anything  belonging  to  the  company,  butcnly 
to  receive  firom  the  company,  and  intercept 
from  Mr.  Lancaster,  that  which  would  other- 
wisebe  paid  to  Mr.  Lancaster.  And  then  the 
plaintiff  has,  I  conceive,  a  right  to  say,  '*  K 
the  company  is  taking  any  part  of  the 
profits  which  belong  to  these  shares  of  Mr. 
Lancaster,  and  is  appropriating  them  in  a 
manner  in  which  it  has  no  right  to  appro- 
priate them  in  paying  off  capital  to  the 
detriment  of  Mr.  Liucaster's  shares,  I 
shall  go  into  a  Court  of  equity  and  seek 
to  restrain  the  company  from  doing 
that" 

Now  then,  the  only  other  thing  I 
have  to  advert  to  is  the  position  of 
Mr.  Baily's  client,  the  first  mortgagee. 
It  seems  to  me  that  he  was  really  not 
a  necessary  party  to  this  suit  at  all,  be- 
cause no  relief  can  be  had  against  him  in 
respect  of  that  mortgage  which  he  holds, 
and  even  if  he  were  a  necessary  party  for 
the  purpose  of  enabling  the  pluntiff  to 
work  out  his  remedy,  still  the  plaintiff  must 
pay  his  costs.  It  may  be  said  that  it  was 
important  that  the  Court  should  be  informed 
of  the  existence  of  the  prior  mortgage ;  but 
it  being  clear  that  I  can  make  no  decree  in 
respect  of  it,  I  must  dismiss  the  bill,  with 
costs  as  against  the  first  mortgagee.  The 
injunction  must  be  continued  until  further 
order,  and  a  receiver  appointed  of  the 
dividends  payable  in  respect  of  Lancaster's 
shares,  without  prejudice  to  the  rights  of 
the  first  mortgagee. 

Declaration  andinquiiy  as  above  directed. 

Boliciton— MeBsn.  Johnson  A^  WefttherallB,  agents 
for  Messrs.  Kershaw  k  Bollock,  Manchester, 
for  pbdntiff;  Messn.  Sharpe,  Parkefs  &  Jackson, 
•gents  for  Messrs.  Mayhew  ft  Sons,  Wigan,  for 
defendants. 
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Lord  Romillt. 
March  10. 

Practice — Administration  Suit — Distri- 
bution of  Assets — Creditors  Abroad — Time 
for  coming  in. 

In  a  suit  for  the  administration  of  ike 
edaie  of  a  domiciled  Englishman^  whose 
property  was  cUl  in  this  country^  his  debts 
were  certified  by  the  chief  clerk  in  usual 
courde  and  vfere  paid  by  his  executors. 
Afterwards^  but  before  the  executors  could 
carry  out  an  order  of  the  Court  for  the 
distribution  of  the  remaining  part  of  his 
fstate,  proceedings  were  commenced  in 
France  by  persons  claiming  to  be  creditors 
of  the  testator^  who  had  had  notice  of  the 
proceedings  here^  but  had  not  come  in  under 
them.  On  the  petition  of  the  executors,  the 
order  for  the  distribution  of  the  testator's 
eitate  was  stopped  until  a  certain  day, 
before  which  the  French  claimants  might 
come  in  and  claim  in  the  suit  here. 

This  was  a  petition  presented  by  the 
executors  of  the  late  John  Watkins  Brett^ 
the  testator  in  the  above  suit 

The  testator  was  at  the  time  of  his 
death,  which  occurred  in  December,  1863, 
domiciled  in  England;  all  his  estate  and 
effects  were  in  this  countiy,  and  his  will 
was  duly  proved  in  the  Court  of  Probate 
in  London. 

In  May,  1864,  the  above  suit  was  insti- 
tuted, against  his  executors  and  others,  for 
the  administration  of  the  trusts  of  his  wilL 
In  July,  1864,  the  usual  administration 
decree  was  made,  and  the  usual  advertise- 
ments were  published.  In  June,  1865,  the 
chief  clerk  made  his  certificate  as  to  the 
testator^B  debts. 

Bj  an  order,  made  the  21st  of  July, 
1865,  in  the  suit,  upon  the  petition  of  the 
persons  beneficially  entitled  to  the  testa- 
tor's estate,  the  suit  was  compromised 
between  all  parties,  upon  terms,  for  taxation 
and  payment  of  costs  and  division  of  the 
estate  between  the  parties  entitled  thereto, 
as  they  had  agreed.  Shortly  after  the  date 
of  this  order,  the  executors  paid  to  the 
several  creditors  specified  in  the  chief  clerk's 
certificate  the  amount  of  their  debts;  but 
before  any  other  payment  or  distribution 
of  the  testatoi^s  estate  was  made,  two  suits 
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were  commenced  in  France  against  the 
executors  and  other  persons  interested  in 
the  testator's  estate,  claiming  as  against 
that  estate  large  sums  of  money  in  respect 
of  matters  in  which  the  testator  was  alleged 
to  have  been  concerned  as  the  manager 
of  the  Mediterranean  Submarine  Electric 
Telegraph  Company,  and  prods  in  these 
suits  were  duly  served  upon  the  executors 
and  the  other  persons  interested  in  the 
testator's  estate  and  named  as  defendants 
thereto,  all  of  whom  duly  appeared  thereto. 

Under  these  circumstances  the  executors 
presented  this  petition,  praying  that  not- 
withstanding the  order  of  the  21st  of  July, 
1865,  the  estate  of  the  testator  remaining 
undistributed  might  be  retained  and  the 
distribution  thereof  postponed  until  the 
final  determination  of  the  French  suits  or 
the  further  order  of  the  Court,  and  that 
proper  inquiries  might  be  made  and  direc- 
tions given  with  reference  to  the  defence  of 
the  said  French  suits,  or  otherwise  in  rela- 
tion to  the  said  claims  and  for  the  indem- 
nity of  the  petitioners. 

There  was  evidence  to  shew  that  the 
creditors  in  France  had  notice  of  the  pro- 
ceedings in  the  Court  of  Chanceiy  in  Au- 
gust, 1864,  and  that  they  ought  to  have 
come  in  and  claimed  under  those  proceed- 
ings, but  had  neglected  to  do  so. 

Mr.  Hemming  appeared  in  support  of 
the  petition. 

Mr.  Baggallay  and  Mr.  Holmes,  for  the 
plaintiff  in  the  suit,  and  Mr,  Kay,  Mr. 
Osborne  Morgan  and  Mr.  M^Naghten,  for 
several  legatees  and  their  incumbrancers, 
opposed  the  application,  and  contended 
that  the  distribution  ought  not  to  be  now 
stopped.  The  creditors  in  France  had  notice 
of  the  proceedings  in  August,  1864,  and 
since  they  did  not  then  choose  to  come  in 
and  claim,  it  must  be  taken  that  they  had 
elected  not  to  come  here.  The  administra- 
tion of  the  testator's  estate  could  not  be 
postponed,  to  the  injury  of  the  legatees  and 
incumbrancers,  until  the  litigation  in  France 
had  terminated;  if  the  claimants  there 
made  out  their  claim,  they  could  follow  the 
assets  of  the  testator  in  the  hands  of  the 
legatees  after  it  had  been  distributed. 

The  Mastbb  of  thb  Rolls  said  that  the 
proceedings  under  the  order  in  this  suit 
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must  be  stopped,  and  the  creditois  who 
had  commenced  proceedings  in  France 
must  be  informed  that  unless  they  came  in 
and  claimed  on  or  before  the  fint  day  in 
next  Easter  Term  the  fund  would  be  dis- 
tributed This  fact  must  be  advertised  in 
the  MonUeur,  All  that  he  could  do  at  pre- 
sent was  to  stop  the  order;  the  rest  of  the 
petition  must  stand  over  until  the  first 
petition  day  in  Easter  Term. 

Solidton— Bfr.  ^niliam  Henry  Smith,  for  plain- 
tiff; Mr.  F.  W.  Blake,  agent  for  Mr.  A.  Welby, 
Uttozeter,  for  defendants;  Meaan.  Daviea,  Son, 
Campbell  h  Reeve,  for  executors. 


LEE  V.  ANOAS. 


Wood,  V.C.    ) 
March  22,  23.  / 

Practice — Subpoena  duces  tecum — Dis- 
covery—  Witness, 

A  subpoena  duces  tecum  must  distinctly 
specify  what  is  required  to  he  produced.  A 
general  production  of  documents  cannot  he 
enforced  against  a  untness  hy  subpoena  duces 
tecum. 

This  was  a  suit  to  set  aside  a  mortgage. 
A  Mr.  Conyers  had  acted  as  solicitor  for 
the  plaintiff  in  the  transactions  which  were 
sought  to  be  impeached.  After  his  death 
his  widow  delivered  his  business  papers  to 
S,  as  her  solicitor.  Mrs.  Conyers  after- 
wards employed  Mr.  Jennings,  the  partner 
of  her  late  husband,  as  solicitor,  and  the 
docimients  were  handed  over  to  him. 

A  subpoena  duces  tecum  was  served  on 
Mr.  Jennings,  on  behalf  of  the  defendant, 
in  the  usual  form,  to  attend  before  the 
examiner  and  bring  with  him  and  produce 
all  accounts  and  copies  or  drafts  of  accounts 
relating  to  the  receipt  by  the  late  Conyers, 
or  the  firm  of  Jennings  &  Conyers,  of  rent, 
Ac.  of  the  property  between  the  years  1830 
and  1863;  all  accounts,  dec.  relating  to  the 
dealings  and  transactions  of  the  said  firm 
and  Conyers  respectively  with  the  plain- 
tiffs relating  to  the  matters  in  question; 
all  copies  of  letters  written  by  the  firm  and 
Conyers  to  the  plaintiffs  between  the  above 
dates ;  all  letters  written  and  sent  by  the 
plaintiffs  to  the  said  firm  and  Conyers 
between  the  above  dates;  all  cheques,  &c 
relating  to  payments  made  in  respect  of 


the  property;  all  books,  &c.  containing 
entries  or  memoranda  relating  to  the  mat- 
ters in  question,  and  all  other  booka,  k^ 
relating  to  the  concerns  of  the  plaintifi; 
and  all  other  books,  &c  received  from  S. 
as  solicitor  to  Mrs.  Conyers.    • 

Mr.  Jennings  attended  before  the  exa- 
miner with  the  documents  he  had  received 
firom  S,  but  refused  to  produce  them  or 
answer  any  question  relating  to  them, 
unless  he  was  sworn  and  made  a  witness 
for  the  defendant  A  motion  was  made  to 
compel  Mr.  Jennings  to  produce  the  docu- 
ments required  by  the  defendant.  In  the 
matter  of  the  motion  Mr.  Jennings  made 
an  afiSdavit  stating  that  he  had  attended 
at  the  examiner^s,  and  taken  all  the  booki 
and  documents  required  by  the  subpoena. 

Mr.  Cole  and  Mr.  Kay,  on  behalf  of  the 
defendant,  said — It  was  at  the  option  of 
the  party  requiring  the  production  of  the 
documents  to  have  the  witness  sworn  or 
not,  and  if  not  sworn  the  witness  was 
bound  to  answer  questions  as  to  the  docu- 
ments— 

Taylor  on  Evidence^  4th  edit.  p.  1216. 
Griffith  V.  Ricketts,  7  Hare,  301 ;  &  & 

19  Law  J.  Kep.  (n.s.)  Chanc.  399. 
Perry  v.  Gibson^  1  Ad.  A  E.  48;  s.a 
3  Law  J.  Rep.  (n.s.)  K.B.  158. 
The  description  of  the  documents  was  as 
particular  as  the  parties  were  enabled  to 
give— 

Bradshaw  v.  Bradshaw^  I  Russ.  &  M. 
358. 
That  the  person  who  had  the  documents 
claimed  a  lien  on  or  right  to  keep  the  pos- 
session of  the  documents,  made  no  differ- 
ence as  to  production — 

In  re  Cameron^s  Coalbrooky  d:e.  Bail- 

way  Company,  25  Beav.  1. 
Hope  V.  Liddell,  7  De  Gex,  M,  A  G. 
331;    S.C.    24  Law  J.  Rep.  (n.s.) 
Chanc.  691. 
Mr.  Bolt  and  Mr.  Fry  objected  that  the 
subpoena  was  too  general — 

The  Attorney  General  v.  Wilson,  9  Sim. 
526 ;  s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc 
119. 
It  was  entirely  in  the  discretion  of  the 
Judge  whether  the  witness  should  be  com- 
pell^  to  produce,  and  he  would  not  be 
required  to  make  search — 
Amey  v.  Long,  9  East^  485. 
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Mr,  CoUy  in  reply,  as  to  the  subpoena 
being  too  general,  said,  this  was  a  legal 
question,  and  there  was  no  case  at  law, 
which  decided  that  a  witness  was  not  bound 
to  produce  what  documents  he  had  because 
of  the  generality  of  the  subpoena.  The  case 
of  The  Attorney  General  v.  WiUon  was 
decided  on  the  ground  that  the  witness 
vas  not  shewn  to  have  the  documents  in 
his  poasenion  or  power,  and  Mr.  Jennings 
had  admitted  possession. 

Wood,  Y.C.  said,  he  considered  the 
sabpoena  was  in  a  most  objectionable  form. 
The  only  part  at  all  reasonable  was  that 
requiring  the  production  of  letters  which 
had  been  written  during  a  time  extending 
over  thirty-three  years.  The  object  of  the 
rest  of  the  subpoena  seemed  to  be  to  supply 
the  place  of  a  bill  of  discovery  against  the 
witness;  it  seemed  to  him  contrary  to  good 
sense  and  justice  that  the  witness  should 
be  compelled  to  answer  to  such  a  general 
sobpoena,  and  until  a  case  were  produced 
shewing  the  contrary  to  have  been  the  prac- 
tice of  the  Court  he  should  disallow  a  motion 
tocompel  a  general  production  of  documents 
by  a  witness.  No  case  had  been  cited  at 
common  law,  and  a  case  had  been  cited — 
Tke  Attorney  Oeneral  ▼.  WiUaiiy  before 
Vice  Chancellor  Shadwell, — ^where  he  had 
disapproved  of  such  a  general  wbpcena  duces 
ieeum.  It  had  been  argued  that  it  was  no 
decision  to  that  extent^  but  a  mere  olnter 
dddunk  Thatwasnotso.  The  case  had  been 
decided  on  two  grounds,  but  each  was  a 
distinct  decision.  As  it  was,  the  witness 
was  subject  to  a  sufficiently  harassing  duty 
toward  a  person  who  had  no  claim  on  him. 
And  it  seemed  at  one  time  to  have  been 
thought  necessary  to  decide  whether  the 
Court  had  power  to  enforce  at  aU  the  pro- 
duction required. 

A  defendant  to  a  suit,  if  he  could  not 
protect  himself  by  plea,  was  subject  to  an 
onerous  duty  in  making  discovery,  but  a 
witness  was  not  subject  to  this.  Here  he 
was  asked  for  documents  relating  to  trans- 
actions over  a  space  of  thirty-three  years ; 
the  Conrt  had  no  means  of  rewarding  him 
for  his  trouble,  and  he  should  not  hold  a 
mere  witness  bound  to  put  himself  to  such 
expense,  trouble  and  inconvenience ;  if  he 
had  anything  at  hand  definitely  asked  for, 
aoch  as  a  bundle  of  letters,  he  was  bound 
Kiw  Sians,  36^— Cbamc. 


to  produce  it  and  speak  the  truth,  but  was 
not  bound,  like  a  party,  to  make  search. 
He  did,  however,  find  as  to  letters  a  definite 
description ;  and  the  witness  had  made  an 
affidavit  which  his  Honour  was  bound  to 
notice,  which  admitted  he  had  the  docu- 
ments inquired  after,  and  to  that  extent 
the  defendant  must  be  taken  to  be  entitled 
to  an  order  on  the  motion.  The  motion 
having  partly  failed  and  partly  succeeded, 
no  costs  would  be  allowed  on  either  side. 
As  it  was  still  competent  to  Mr.  Jennings 
to  give  every  valid  reason  for  non-pro- 
duction, the  order  would  not  be  to  produce 
absolutely. 

Minute. — Mr.  Jennings  having  by  his 
affidavit  admitted  that  he  had  in  his  pos- 
session idl  the  books,  &c  referred  to  in  the 
subpoena,  order  Mr.  Jennings  to  attend 
before  the  examiner  and  bring  with  him 
such  documents  to  be  dealt  witii  according 
to  the  exigency  of  the  subpoena. 

Solicton— Menra.  Hollingi,  Sharp  ft  XJlIithome^ 
•gODto  for  Mr.  J.  M.  Jenninga»  Driffield,  for 
pbdntiff ;  Mr.  F.  W.  Blake,  agent  for  Meean. 
England,  Saxelbye  k  Roberta,  Hall,  for  defen- 


M.R  I  C.  DICKINSON  V.  BXTRBELL. 

LOBD  BOMILLT.  J  A.  DICKINSON  t^.  BURRKLL. 

Jan.  22,  25.    (  stourton  v.  burrxll. 

Pleading  —  Demurrer  —  Champerty  — 
Voluntary  Settleinent  of  Property  previously 
conveyed  by  a  voidable  Deed. 

A  vendor  sold  and  conveyed  all  his  interest 
in  certain  real  estate  to  the  defendants  under 
circumstances  which,  as  alleged  in  the  hill, 
rendered  the  transaction  fraudulent  and 
void.  Subsequently  to  such  sale,  the  vendor 
granted  "  all  his  part,  share  and  interest^* 
in  the  property  to  trustees  upon  certain 
trusts  for  himself  during  his  life  and  after 
his  death  for  his  children.  The  infant 
children  of  the  vendor  having  filed  a  hill  to 
set  aside  the  sale, — Held,  on  demurrer, 
that  the  voluntary  settlement  was  free  from 
champerty,  and  passed  tlie  right  to  maintain 
the  suit. 

Distinction  drawn  between  the  assignment 
of  the  estate,  andof  the  bare  right  to  sue. 
8B 
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The  property  in  question  in  these  suits 
consist^  of  oertaiu  shares  in  some  real 
estate  which  formerly  belonged  to  one 
Geoi^e  Whitehead  Geoi^  Whitehead 
died  in  the  year  1817,  having  devised 
all  his  freehold,  leasehold  and  copyhold 
estates  to  trustees  and  their  heirs  upon 
trust  for  his  daughters  during  their  lives 
and  the  life  of  the  survivor,  and  sub- 
ject thereto,  he  made  certuu  dispositions 
which  left  him  intestate  as  to  certain  shares 
of  his  freehold  and  copyhold  estates. 
George  Whitehead  left  John  Whitehead, 
his  eldest  son  and  heir-at-law,  and  he  died 
in  1819,  having  first  devised  all  his  real 
estate  to  his  wife  B  ester  Mary  Whitehead, 
her  heirs  and  assigns  absolutely. 

The  last  survivor  of  George  Whitehead's 
daughters  died  in  1848,  whereupon  the 
suit  of  WhiUhfod  V.  Lynf9  was  instituted 
to  administer  the  trusts  of  the  will  of  the 
testator,  George  Whitehead. 

In  the  year  1854,  James  Dickinson, 
G^rge  Dickinson.  J.  J.  Ibott  and  William 
Stourton  and  Sarah  Sophia  Ann  his  wife 
set  up  a  claim  to  the  property  in  question 
as  devisees  of  Hester  Mary  Whitehead. 
The  suit  of  Stidolph  ▼.  Dickinson  was  in- 
stituted to  decide  this  claim. 

By  indenture,  dated  the  18th  of  May, 
1857,  and  made  between  J.  J.  Ibott, 
James  Dickinson,  William  Stourton  and 
Sarah  Sophia  Ann  his  wife  and  George 
Dickinson  of  the  one  part,  and  the  defen- 
dant Edward  Burrell  of  the  other  part,  all 
the  respective  parts  and  shares  of  the  said 
parties  thereto  of  the  first  part  of  and  in 
the  real  and  personal  estates  of  the  testator, 
were  assigned  to  Edward  Burrell  by  way 
of  mortgage  for  securing  1,000/.,  therein 
recited  to  be  then  due  to  R  Burrell  for 
costs  charges  and  expenses  already  in- 
curred, with  interest 

By  indenture,  dated  the  2nd  of  Novem- 
ber, 1857,  and  made  between  J.  J.  Ibott 
of  the  first  part,  James  Dickinson  of  the 
second  part,  W.  Stourton  and  Sarah  Sophia 
Ann  his  wife  of  the  third  part,  George 
Dickinson  of  the  fourth  part,  Edward 
BurreU  of  the  fifth  part,  and  the  defendant 
William  Cross  of  the  sixth  part,  reciting 
that  William  Cross  had  contracted  with 
the  said  parties  thereto  of  the  first,  second, 
tliird  and  fourth  parts,  for  the  absolute 
purchase  of  one  moiety  of  their  shares  of 


the  real  and  personal  estates  of  the  tests- 
tor,  and  that  Edward  Burrell  had  agreed 
to  release  such  moiety  from  the  security 
effected  by  the  deed  of  the  18th  of  May, 
1857,  in  consideration  of  100/.  paid  to  the 
said  parties  thereto  of  the  fiist,  second, 
third  and  fourth  parts  respectively,  oneftill 
moiety  of  aU  their  respective  shares  and 
interests  in  the  real  and  personal  estates  of 
the  testator  were  conveyed  and  assigned 
unto  and  to  the  use  of  WiUiam  Cross,  his 
heirs,  executors,  administrators  and  assigns, 
absolutely. 

By  indenture,  dated  the  18th  of  De- 
cember, 1860,  and  made  between  James 
Dickinson  of  the  one  part,  and  the  defen- 
dant John  Edens  of  the  other  part,  in 
consideration  of  100/.  paid  by  John  Edens 
to  James  Dickinson,  one  moiety  of  all  the 
share  and  interest  to  which  James  Dick- 
inson then  was  or  thereafter  should  become 
entitled  of  and  in  the  real  and  peisonal 
estates  of  the  testator  was  granted  by  James 
Dickinson  unto  and  to  the  use  of  John 
Edens,  his  heirs,  executors,  administraton 
and  assigns  absolutely.  By  two  other  deeds^ 
in  all  respects  similar  to  the  foregoing,  the 
moieties  of  George  W^illiam  Dickinson  and 
of  William  Lambert  and  Harriet  his  wife 
in  the  property  were  granted  and  conveyed 
to  John  Edens  absolutely  for  100/L  each. 

In  the  year  1861,  James  Dickinson, 
George  William  Dickenson  as  the  heir  of 
George  Dickinson,  William  Lambert  and 
Harriet  his  wife,  and  William  Farr  Stourton 
as  devisees  of  J.  J.  Ibott,  and  William 
Stourton  and  Sarah  Sophia  Ann  his  wife, 
established  their  title  to  certain  shares  in 
the  said  property. 

Throughout  the  above  proceedings,  from 
the  year  1854  to  the  month  of  Api^  1863, 
the  defendant  Edward  Burrell  acted  as  the 
solicitor  for  James  Dickinson  and  the  other 
claimants  under  the  will  of  Hester  Mary 
Whitehead. 

On  the  20th  of  March,  1862,  an  order 
was  made  on  a  petition  which  was  pre- 
sented in  the  suits  of  Whitehead  v.  Lyna 
and  Stidolph  v.  Dickinson,  and  which  pur^ 
ported  to  be  the  petition  of  James  DicJdn- 
aon,  William  Stourton  and  Sarah  Sophia 
Ann  his  wife,  William  Lambert  and  Har- 
riet his  wife,  William  Farr  Stourton,  Qeorge 
William  Dickinson,  William  Croes  and 
John  EdenS)   whereby  it    was   declared, 
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among  other  things,  that  as  to  four-aeyenths 
of  the  descended  estates  of  the  said  testator, 
John  Edens  was  entitled  to  eleven- 
thirtieths  thereof,  subject  only  to  the  mort- 
gage to  Burrell,  and  that  William  Cross 
was  absolutely  entitled  to  fifteen-thirtieths 
theTeofl  The  order  also  directed  the  re- 
oeiTer  to  pay  their  proportions  of  rent  to 
CrosB  and  Edens,  and  contained  certain 
directions  for  the  sale  of  the  property  and 
the  distzibntion  of  the  proceeds  in  accord- 
ance with  the  above  dechiration& 

The  bill  alleged  that  shortly  after  the 
dste  of  the  above  order  and  in  pursuance 
thereof,  Edward  Burrell  receiv^  out  of 
the  fimds  in  court,  by  agreement  with 
certain  other  solicitors  concerned,  the 
snm  of  1,414/.  2a.  for  his  costs,  without 
taxation,  besides  the  sum  of  1,264/.  I6s.  3d 
for  principal  and  interest  on  his  mortgage 
security,  and  William  Cross,  as  was  also 
alleged,  received  1,100/.  in  respect  of  his 
purchase. 

By  indenture,  dated  the  14th  of  April, 
1864,  and  made  between  James  Dickinson 
of  the  one  part,  and  Thomas  Slatford  and 
Aagostus  P.  Fischer  of  the  other  part, 
being  a  voluntary  settlement,  all  the 
parts,  shares  and  interests  of  James  Dickin- 
son of  and  in  the  descended  freehold, 
copyhold  and  leasehold  estates  of  the  tes- 
tator were  granted  and  assured  by  James 
Dickinson  unto  and  to  the  use  of  Slatford 
and  Fischer,  their  heirs,  executors,  admin- 
isttators  and  assigns,  upon  certain  trusts^ 
for  the  benefit  of  James  Dickinson  during 
his  life,  and  after  his  death  of  his  children. 
The  plaintifis  in  the  present  suit  of  (7. 
Diekijuon  v.  Burrell,  which  related  to  the 
share  of  James  Dickinson  in  the  property, 
were  such  of  his  children  as  were  infants, 
the  adult  children,  James  Dickinson,  Slat- 
ford and  Fischer,  and  others  being  made 
defendants,  together  with  Burrell,  Cross 
and  Edens. 

By  two  other  indentures,  dated  the  same 
14th  of  April,  1864,  the  one  being  made 
between  George  William  Dickinson,  of  the 
one  part,  and  Slatford  and  Fischer  of  the 
other  part,  and  the  other  indenture  being 
made  between  William  Lambert  and  Har- 
riet his  wife  of  the  one  part,  and  Slatford 
and  Fischer  of  the  other  part,  all  the 
respective  shares  of  George  William  Dick- 
inson and  Harriet  Lambert  of  and  in  the 


descended  freehold,  copyhold  and  leasehold 
estates  of  the  testator  were  granted  and 
assured  unto  and  to  the  use  of  Slatford 
and  Fischer  upon  certain  trusts  in  favour 
of  George  W.  Dickinson  and  his  children, 
and  of  William  and  Harriet  Lambert  and 
William  Farr  Stourton  respectively.  The 
suits  of  A,  Dtck%7t8<m  v.  Burrell  and  Stour- 
Um  V.  BurreU  related  to  these  shares,  and 
were  as  to  parties  constituted  similarly  to 
(7.  Dickinson  v.  Burrell,  except  that  Slat- 
ford and  Fischer  were  not  made  parties  to 
the  former  suit,  nor  were  they  nor  William 
nor  Harriet  Lambert  parties  to  the  latter  suit. 

The  bills  severally  alleged  that  not  only 
the  mortgage  of  the  18th  of  May,  1857,  but 
also  the  subsequent  sales  to  Cross  and 
Edens  were  extorted  by  Burrell  by  pressure, 
and  without  adequate  consideration,  and 
by  taking  advantage  of  the  ignorance  and 
necessities  of  the  conveying  parties,  they 
being  persons  in  humble  circumstances,  and 
he  alone  having  acted  for  them  throughout 
The  bills  also  alleged  that  Cross  and  Edens 
were  trustees  for  BurreU,  or  at  all  events 
jointly  interested  with  him  in  the  pur- 
chases ;  that  Edens  was  in  fact  at  the  time 
of  the  transactions,  and  had  been  for  many 
years  previously,  at  the  Cape  of  Good  Hope, 
as  appeared  by  an  affidavit  of  Burrell;  that 
the  petition  of  the  20th  of  March,  1862, 
had  been  presented  by  Burrell  without  any 
authority  from  the  petitioners,  and  that  it 
contained  divers  statements  which  were 
entirely  false. 

The  bills  further  alleged  that  the  conveying 
parties  were  at  the  time  of  the  sales  of  their 
respective  interests  to  Edens  wholly  ignorant 
of  the  value  of  the  property,  but  that  they 
had  recently  ascertained,  as  the  facts  were, 
that  it  consisted  of  valuable  estates  in  the 
city  of  London,  the  annual  rental  of  three- 
fourths  of  which  amounted  in  the  year  1860 
to  l,100/.j  that  the  saleable  value  at  that 
time  was  upwards  of  28,000/. ;  and  that  since 
the  20th  of  March,  1862,  22,000/.  and  up- 
wards had  been  paid  into  court  in  respect 
of  portions  of  the  property  sold.  The  bills 
respectively  charged  that  so  far  as  regarded 
the  interests  of  the  plaintiffs  therein,  the 
decretal  order  of  the  20th  of  March,  1862, 
had  been  obtained  improperly,  and  by  col- 
lusion betwen  Burrell,  Cross  and  Edens,  or 
some  of  them,  and  that  the  same  ought  not 
to  be  allowed  to  stand;  and  they  prayed  for 
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declarations  to  that  effect;  and  that  the  inden- 
ture of  the  17th  of  May,  1857,  onght  to  stand 
as  a  security  only  for  costs  then  actually 
due  to  Burrell ;  tiiat  the  indenture  of  the 
2nd  of  November,  1857,  might  be  delivered 
up  to  be  cancelled,  W.  Cross  being  allowed 
to  retain  all  sums  actually  advanced  by  him 
with  interest  at  51,  per  cent.;  and  that  the 
respective  indentures  whereby  the  claimants' 
shares  had  been  conveyed  to  Edens  might 
be  delivered  up  to  be  cancelled,  the  con- 
sideration monies  being  repaid  ^th  interest 
To  all  three  bills  John  Edens  demurred 
for  want  of  equity;  he  also  demurred  to  the 
bills  in  A.  Dtckituon  v.  Burrell  and  Stour- 
ton  V.  Burrelly  for  want  of  parties,  be- 
cause Slatford  and  Fischer,  and  William 
and  Harriet  Lambert  were  not  made 
parties. 

Mr.  SelwyUy  Mr,  Jessel  and  Mr,  He- 
mingB^  in  support  of  the  demurrers,  argued 
that  a  bare  right  to  set  aside  certain  trans- 
actions could  not  be  assigned;  that  the 
settlements  of  the  14th  of  April,  1864, 
were  simply  assignments  of  such  a  right ;  that 
they  could  not  have  been  supported  even  if 
made  for  value,  but  that  being  voluntary 
settlements  of  realty  they  were  doubly 
bad,  as  they  could  be  set  aside  by  the 
settlor  himself  at  any  future  time  by  a  sale  for 
value.  They  further  insisted  that  the  settle- 
ments were  executed  simply  for  the  purpose 
of  enabling  some  stranger  to  institute  pro- 
ceedings, when  the  parties  really  interested 
were  a^^d  to  come  forward  as  plaintiffs  in 
their  own  persons  to  tell  their  own  story. 
They  also  objected  to  the  several  plain- 
tiffs that  their  interests  were  partial  and 
reversionary.  As  to  the  assignment  of  a 
bare  right  to  sue,  they  relied  on 

Pro8ser  v.  EdmtmdSy  1  You.  k  C.  ExcL 
481, 
and  Lord  Abinger's  remarks,  p.  496: 
''  Where  an  equitable  interest  is  assigned, 
it  appears  to  me  that,  in  order  to  give  the 
assignee  a  locus  standi  in  a  Court  of 
equity,  the  party  assigning  that  right 
must  have  some  substantial  possession, 
some  capability  of  personal  enjoyment, 
and  not  a  mere  naked  right  to  overset  a 
legal  instrument"  They  also  cited  and 
distinguished 

Cockell  V.  Taylor,  15  Beav.  103 ;  s.  a  21 
law  J.  Rep.  (».8.)  Chana  545. 


Andenony. Eaddtfe,  EL  B.  AEL  806; 

B.C.  affirmed.  Ibid.  819;  38  Law  J. 

Rep.   (N.a.)  Q.B.  32;  affinned,  29 

Ibid.  Q.B.  28. 

Ore»leyy,MoHsley,  4  De  Gex  dc  J.  78 ; 

8.  c.  31  Law  J.  Rep.  (k.b.)  Chanc. 

537. 

As  to  non-interference  of  the  Court  where 

the  plaintiff  might  never  become  entitled— 

Davis  V.  Lord  Dysart,  20  Beav.  405;  s.  c. 

24  Law  J.  Rep.  (n.s.)  Chan&  381. 
PennellY.  LordDysarty  27  Beav.  342. 
The   voluntary  settlement  might  be  set 
aside  under  27  Eliz.   c.  4.   whereby  the 
plaintiff's  interest  would  cease. 

Doe  d.  Newman  v.  Busham,  17  Q.K 
Rep.  723 ;  s.  c  21  Law  J.  Rep.  (k.s.) 
Q.B.139. 
Lewis  V.  Bees,  3  Kay  &  J.  132;  a.  c 
26  Law  J.  Rep.  (n.s.)  Chanc.  101. 
Mr.   Southgate  and   Mr.  F.  WM,  for 
the  bills,  said  that  Prosser  v.  Edmunds 
was  often  cited  but  never  followed,  and 
that     Lord     Abinger^s    stat^nent    that 
''Robert    Tod    (the    assignor  and  paity 
entitled  to  sue)  had  no  complaint  to  make, 
and  refused  to  be  a  plaintiff,"  distinguished 
the  case,  and  clearly  shewed  that  a  material 
allegation  had  been  omitted  in  the  state- 
ment of  the  facts  in  the  report.    They 
argued  that  the  rules  of  law  about  cham- 
perty were  not  to  be  extended ;  that  the 
sale  of  an  estate  which  was  the  subject  of 
a  dispute  was  not  per  se  champerty,  but 
that  it  might  be  made  so  by  an  indemnity 
against  costs  incurred,  or  to  be  inconed, 
being  given — 

HaHUy  v.  Bussell,  2  Sim.  A  S.  244; 

s.  a  3  Law  J.  Rep.  Chanc  146. 
Harrington  v.  Long,  2  Myl.  &  K.  590. 
Enight  v.  Bowyer,  23  Beav.  609 ;  on 
appeal,   2  De  Gez  k  J.  421;   ac 

26  Law  J.  Rep.  (n.s.)  Chanc  769; 

27  Ibid.  520. 

Chresley  v.  Mousley,  ubi  supra. 

Uppington  v.  Bullen,  2  Dm.  k  W.  184. 

Stump  V.  Gahy,  2  De  G.  M.  k  G.  623 ; 
s.  c.  22  Law  J.  Rep.  (n.s.)  Chanc  352. 
On  the  facts  they  urged  that  doctrines  of 
maintenance  and  champerty  were  inapplic- 
able, and  that  the  distinction  taken  by  tiie 
other  side  between  a  voluntary  conveyance 
and  a  sale  for  value  was  nugatory,  or  at  all 
events  not  adverse  to  the  volnntai7  settle- 
ment. 
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Mr.  SeUffytiy  in  reply,  cited,  besides  the 
authorities  previously  quoted, 

WUaofi  V.  Shorty  6  Hare,  366,  383  ;  s.c 
17  Law  J.  Rep.  (n.s.)  Chanc.  289. 

The  Mastbb  of  thb  Rolls  (Jan.  25) 
said— This  is  a  demurrer  which  raises  the 
qaestion  that  the  plaintiffs  have  no  right 
to  institute  this  suit. — [His  Lordship  then 
stated  the  case  made  by  the  bills,  so  far  as 
the  sales  to  Edens  were  concerned,  and 
the  subsequent  settlements  of  the  14th  of 
April,  1864 ;  after  which  he  continued  as 
follows :] — The  plaintiffs  allege  in  substance 
that  the  sales  to  Edens  were  obtained  by 
fiaad,  that  the  purchases  in  fact  were  made 
by  Burrell,  the  solicitor,  for  his  own  bene- 
fit, and  that  the  purchases  were  made  in 
the  name  of  Edens  merely  as  a  cover; 
and,  in  short,  that  Burrell  took  advantage 
of  the  ignorance  and  necessities  of  lus 
clients. 

Upon  these  allegations,  I  am  clearly  of 
opinion  that  a  case  is  made  out,  where,  if 
the  facts  were  proved,  relief  would  be  given 
at  the  instance  of  the  proper  parties.  But 
the  question  now  is,  whether  after  the 
execution  of  the  assignments  to  the  trustees 
that  relief  can  now  be  granted  to  the  plain- 
tiff hare,  the  settlor  and  the  trustees  of  the 
deed  having  refused  or  declined  to  concur  in 
asking  relief.  The  defendant  placed  great 
stress  upon  the  case  of  Prosser  v.  Edmonds. 
That  case  was  decided  by  Lord  Abinger 
after  long  deliberation,  and  is  entitled  to 
great  weight ;  but  I  am  of  opinion  that  the 
present  case  does  not  fall  within  the  rule 
established  by  that  decision.  I  shall  con- 
sider, in  the  first  place,  what  would  have 
been  the  result  in  the  present  case  if  the 
assignment  of  the  14th  of  April  had  been 
made  for  valuable  consideration;  and, 
seccmdly,  I  shaU  consider  what  difference 
IB  made  by  the  fact  that  those  assignments 
were  voluntary.  Assuming  the  deeds  to 
have  been  executed  for  value,  I  am  of  opin- 
ion that  the  right  to  sue  was  incidental  to 
the  property,  and  would  have  passed  with 
it.  If  James  Dickinson,  after  the  sale  to 
Edens,  had  sold  his  interest  in  the  property 
to  A.  B.  by  a  deed,  which  recited  that  the 
prior  sale  was  void,  but  that  though  Dick- 
inson was  not  inclined  himself  to  take  steps 
to  set  it  aside,  yet  A.  B.  might,  I  think 
that  in  such  case  A.  B.  could  have  main- 


tained this  suit  The  distinction  is  this : 
If  James  Dickinson  had  merely  sold  or  con- 
veyed the  bare  right  to  sue  to  set  the  inden- 
ture of  1860  aside,  without  granting  all  his 
estate  and  interest  in  the  property,  that 
would  not  have  enabled  ^e  grantee  to 
maintain  this  bill.  Again,  supposing  that 
James  Dickinson  had  conveyed  all  his  in- 
terest to  three  tenants  in  common,  surely 
there  any  one  of  those  could  have  sued 
alone  as  plaintiffs  making  the  others  defen- 
dants. Provided  that  all  the  parties  inter- 
ested were  before  the  Court,  and  that  the 
question  between  them  and  Edens  could 
be  determined  at  once,  a  suit  to  set  aside 
the  prior  transaction  could  have  been 
brought  by  any  one  of  them ;  whether  their 
interests  were  undivided  or  whether  they 
were  reversionary,  it  would  not  have  mat- 
tered ;  if  only  they  had  such  an  interest  in 
the  fiind  to  be  produced  by  the  sale  of  the 
estate  as  would  have  entitled  them  to  ask 
the  Court  to  secure  it  for  the  benefit  of  the 
persons  interested,  they  would  have  been 
entitled  to  institute  proceedings  to  set  the 
fraudulent  sale  aside.  I  think  that  the  dis- 
tinction between  a  conveyance  of  the  pro- 
perty itself,  and  merely  a  right  to  sue, 
or  what  is,  in  substance,  a  right  to  sue, 
is  founded  on  reason  and  justice,  and  is 
taken  in  Prosser  v.  Edmonds,  in  Cockell  v. 
Taylor,  in  Anderson  v.  Radcliffe  and  other 


If^  then,  the  plaintiffs  would  have  been 
entitled  to  sue  if  these  deeds  had  been  exe- 
cuted for  value,  is  their  right  affected  by 
the  fact  that  the  assignments  were  volun- 
tary 1  I  am  of  opinion  that  it  is  not. 
No  doubt  there  are  various  circumstances 
connected  with  voluntary  settlements  which 
may  justify  the  Court  in  treating  them 
for  certain  purposes  as  subject  to  distinct 
rules;  as,  for  instance,  the  Court  refuses 
either  to  set  a  voluntary  settlement  aside 
at  the  suit  of  the  settlor,  or  to  enforce  an 
agreement  to  execute  one;  there  are  also 
certain  statutory  provisions  which  affect 
voluntary  settlements  only,  but,  apart  from 
these,  I  know  of  no  differences  between 
voluntary  and  other  settlements;  the 
estates  created  by  them  are  the  same ;  they 
are  to  be  construed  by  the  same  rules,  and 
their  limitations  carry  the  same  rights,  and 
the  grantee  in  respect  of  his  estate  stands 
in  the  same  position  as  if  the  settlement 
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had  been  executed  for  value.  It  was  sng- 
gested  that  there  was  probably  some  secret 
understanding  between  the  settlors  and  the 
trustees,  and  that  these  voluntary  convey- 
ances had  been  made  solely  for  the  purpose 
of  enabling  some  stranger  to  maintain  the 
suit;  but  on  a  demurrer,  where  I  am  bound 
to  take  all  the  allegations  of  the  bill  as 
true,  I  can  pay  no  attention  to  such  sug- 
gestions. 

His  Lordship  then  referred  to  the  decretal 
order  of  the  22nd  of  March,  which  he  said 
did  not  affect  the  question,  as  if  the  prior 
deeds  were  set  aside,  the  order  which  was 
based  on  them  would  go  likewise,  and  said 
that  the  demurrers  for  want  of  equity  must 
be  overruled,  with  costs.  With  regard  to 
the  demurrers  for  want  of  parties,  they 
must  be  allowed,  but  with  leave  to  amend, 
and  without  costs. 


SoHciton—Messra.  Stephens  &  Smith,  for  plain- 
tifiv;  Mr.  E.  Burrell  and  Mr.  G.  Moeeop,  fbr 
defendanti. 


Cranworth,  L.C. 


Jan. 


)RTH,  L.C.  ) 
11,  30.       / 


JBFFBBYS  V.  DICKSON. 


Mortgagor  and  Mortgagee  —  Receiver- 
ship  Deed— Redemption  of  Priorr  Mortgagee 
— Parties. 

The  rule  that  a  mortgagor  or  any  person 
claiming  under  him  cannot  make  the  mort- 
gagee a  party  to  any  suit  without  offering 
to  redeem  him,  may  cease  to  apply  where 
there  are  other  relations  between  the  parties 
besides  that  of  mortgagor  and  mortgagee. 

Therefore,  where  a  mortgagor  and  his 
mortgagees,  by  deed,  appointed  trustees  to 
manage  the  mortgaged  estates  and  keep  down 
eating  and  future  incumbrances  althottgh 
expressly  withoutprefudice  to  the  rights  of  the 
mortgagees,  it  was  held,  that  the  mortgagees 
were  properly  made  parties  to  a  suit  by  a 
suhs^ent  judgment  creditor  for  carrying 
out  the  trusts  of  the  deed  and  for  an  account 
without  offering  to  redeem  them,  but  the  ac- 
count was  directed  only  from  the  filing  of 
thebiU. 

In  the  year  1861  the  defendant  Samuel 
Auchmuty  Dickson  was  entitled,  under  the 
will  of  his  late  father  William  Dickson,  to 


the  estate  of  Beenham  House,  and  other 
lands,  in  the  county  of  Berks,  for  his  life, 
without  impeachment  of  waste,  and  he  was 
also  entitled  to  divers  hereditaments  situate 
in  Ireland,  of  far  greater  value  than  the 
English  estate,   subject  to  certain  mort- 
gages, annuities  and  judgments,  some  of 
which  affected  the  estates  in  Englandjdone, 
some  the  estates  in  Ireland  alone,  and  some 
the  estates  in  both  countries.   The  fiist  of 
these  incumbrances  was  a  mortgage  for 
35,000/.  to  the  trustees  of  the  Ouardiaa 
Life  Assurance  Office,  affecting  the  English 
and  Irish  estates;    Harriet   Dickson  and 
William  Thomas  Dickson  were  respectively 
entitled,  either  originally  or  by  assignmeDt, 
to  the  benefit  of  all  the  subsequent  charges. 
By  an  indenture  dated  the  13th  of  May, 
1861,  and  made  between  S.  A.  Di<^son  of 
the  first  part,  Harriet  Dickson  of  the  second 
part,  W.  T.  Dickson  of  the  third  part,  and 
Mortimer  Sackville  West  and  Geoi^  Alex- 
ander  Trevor  of   the  fourth    part,  after 
reciting,  amongst  other  things,  tiie  various 
incumbrances  upon  the  estates,  and  redtiog 
that  upon  the  treaty  for  the  advances  made 
by  W.  T.  Dickson  and  Harriet  Dickson, 
for  the  purpose  of  taking  the  transfers  to 
W.  T.  Dickson,  8.  A.  Dickson  agreed,  by 
way  of  additional  security,  to  convey  the 
hereditaments    thereinafter    comprised  to 
West  and  Trevor  upon  the  trusts  therein- 
after  expressed  j    it  was   witnessed    that 
S.  A.  Dickson  thereby  granted  and  con- 
firmed unto  West  and  Trevor  and  their 
heirs,  firstly,  the  manor  of  Beenham,  in 
the  county  of  Berks,  and  all  and  singular 
the  capital  and  other  messuages,   £linn^ 
lands,  tenements  and  hereditaments  in  the 
parish  of  Beenham  aforesaid,  and  in  the 
several  parishes  of  Bradfield  and  Padworih, 
in  the  same  county,  formerly  of  the  tes- 
tator William   Dickson,  with  other  here- 
ditaments in  the  parishes  of  Upton,  Brad- 
field  and  Beenham,  in  the  county  of  Berks, 
formerly  of  the  said  WiUiam  Dickson,  the 
testator;  and,  secondly,  thirdly,  fourthly, 
fifthly  and  sixthly,  various  hereditaments 
situate  in  Ireland,  of  S.  A.  Dickson,  (and  of 
far  greater  value  than  the  English  estates), 
to  hold  the  said  hereditaments,  subject  to 
the  several  incumbrances  thereon,    so  far 
as  the  same  premises  or  any  part  thereof 
might  be  affected  thereby,  unto  the  defen- 
dants West  and  Trevor,  and  their  heiis;  as 
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to  such  of  the  said  hereditaments  as  S.  A. 
Dickson  was  seised  of  or  entitled  to  for 
his  life  only,  to  the  nae  of  West  and  Trevor, 
their  heirs  and  assigns,  during  the  life  of 
8.  A  Dickson,  without  impeachment  of 
^raste,  and  as  to  the  other  hereditaments 
ta  the  use  of  West  and  Trevor,  their  heirs 
and  assigns,  upon  the  trusts  thereinafter 
decisred  concerning  the  same.   And  it  was 
declared,  that  the  trustees  or  trustee  for  the 
time  being  should  hold  the  said  heredita- 
ments upon  trust,  to  let  the  same  and  take 
Harrenders  of  existing  leases,  and  keep  in 
repair  and  improve  the  trust  estate  as  they 
or  he  should  think  fit,  and  collect  the  rents 
thereof;*  and  that  the  rents  and  profits 
should  be  held,  applied  and  disposed  of,  in 
the  first  place,  in  payment  of  all  taxes 
and  other  outgoings;  in  the  next  place,  in 
paying  all  expenses  incurred  in  repairing  or 
managing,  or  in  collecting  the  rents  and  in 
the  execution  of  the  trusts  of  the  deed; 
and,  in  the  next  phice,  in  keeping  down 
and  paying    the  annuities   in    favour  of 
Harriet  Dickson,  and  in  keeping  down  and 
{laying  the  interest  on  the  amounts  secured 
iiy  the  other  incumbrances,  according  to 
their  respective  priorities;  and,  in  the  next 
place,  in  keeping  up  the  policies  of  assur- 
ance therein  mentioned;  and,  in  the  next 
place,  in  making  any  payments  on  account 
of  any  judgment  then   or  which   might 
thereaiter  be   entered  up  against  S.   A. 
Dickson,   which  the   trustees    or  trustee 
might  find  it  necessary  to  pay  for  the  pro- 
tection of  the  trust  estate ;  and  that  the  trus- 
tees should,  in  the  next  place,  invest  and 
accumulate  the  residue  after  answering  the 
purpose  aforesaid,  so  as  to  raise  a  fund  for 
the  purpose  of  making  at  any  future  time 
when   required,   the   payments,   and  dis- 
charging  or    meeting    the    incumbrances 
thereinbefore  mentioned;  and,  subject  to 
the  said  trusts,  should  stand  seised  of  the 
said  hereditaments  and  the  produce  thereof 
in  trust  for   S.   A.    Dickson,   his    heirs, 
executors,  administrators  and  assigns  abso- 
lately.     The  indenture  also  provided  that 
nothing  contained  in  the  indenture  should 
prejudice  the  rights  of  Harriet  Dickson  or 
W.  T.  Dickson  as  incumbrancers;  but  that 
the  rights  conferred  by  the  indenture  should 
be  auxiliary  to  their  respective  rights  as 
incumbrancers,  and  should  in  nowise  dero* 
gate  therefiooiL 


The  plaintiff  was  one  of  the  r^stered 
public  officers  of  the  North  Wilts  Banking 
Company,  registered  and  carrying  on  busi- 
ness under  the  7  Geo.  4.  c.  46,  and  on  the 
7th  of  August  and  29th  of  October,  1862, 
he  recovered  judgments  against  the  defen- 
dant Samuel  Auchmuty  Dickson  for  sums 
amounting,  with  costs,  to  138^  9«.  5d  and 
82/.  I6s.  respectively.  On  the  14th  of 
January,  1863,  the  plaintiff  registered  his 
judgments,  and  on  the  same  day  sued  out 
and  registered  writs  of  JL  fa,  upon  them, 
under  which,  however,  nothing  was  real- 
ized. 

The  bill  was  filed,  in  January,  1864, 
against  S.  A.  Dickson,  Harriet  Dickson, 
William  Thomas  Dickson,  the  trustees  of 
the  deed  of  the  13th  of  May,  1861,  and 
certain  judgment  creditors  whose  judg- 
ments were  registered  in  England  subse- 
quently to  those  of  the  plaintiff.  It 
charged  that  on  the  execution  of  the  deed 
the  trustees  had  entered  into  the  receipt 
of  the  rents  and  profits  comprised  therein, 
and  had  continued  in  such  receipt  (with 
the  exception  of  a  short  interval  during 
which  they  permitted  the  defendant  Wil- 
liam Thomas  Dickson  to  enter  into  such 
receipt)  down  to  the  filing  of  the  bill ;  that 
they  had  cut  down  or  permitted  S.  A. 
Dickson  to  cut  down  and  appropriate  the 
proceeds  of  large  quantities  of  timber  on 
the  English  estates,  and  thereby  wasted  a 
large  sum  of  money  which  would  have 
been  applicable  to  the  payment  of  the 
plaintiff's  judgment  debts,  and  prayed, 
amongst  other  things,  that  it  might  be 
declared  that  the  judgments  entered  up  by 
the  plaintiff  operated  as  a  charge  upon  the 
English  hereditaments  comprised  in  the 
trust  deed,  and  upon  all  hereditaments  in 
England  and  Wales  of  the  defendant  S.  A. 
Dickson  (following  the  words  of  the  1  <fe  2 
Vict.  c.  110.  s.  13),  and  that  an  account 
might  be  taken  of  what  was  due  to  the 
plaintiff  on  his  judgment  debts  and  for 
costs;  that  consequential  inquiries  might 
be  directed  as  to  such  hereditaments  and 
the  incumbrances  thereon  prior  to  the 
plaintiff's  debts,  and  for  other  relief  in 
respect  thereof;  and  also  praying  that  it 
might  be  declared  that  (without  prejudice 
to  the  rights  of  the  several  annuitants  and 
incumbrancers  whose  annuities  and  incum- 
brances were  secured  as  weU  on  the  English 
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as  the  Irish  estates  comprised  in  the  trust 
deed,  to  resort  wholly  to  either  of  the  said 
estates  for  the  payment  of  their  said  annoi- 
ties  and  incumbrances  and  the  interest 
thereon)  the  several  annuities  and  the 
interest  on  the  incumbrances  affecting  both 
the  English  and  Irish  estates  comprised  in 
the  same  indenture  ought  to  be  apportioned 
between  the  rents  of  the  said  English  and 
Irish  estates  respectively,  in  proportion  to 
the  respective  amounts  of  such  rents;  and 
that  it  might  be  declared  that  under  the 
trusts  of  the  said  indenture  of  the  13th  of 
May,  1861,  the  plaintiff  was  entitled  to  be 
paid  his  judgment  debts  out  of  the  surplus 
rents  and  profits  of  the  English  estates 
comprised  therein  after  keeping  down  and 
paying  so  much  of  the  annuities  and  inter- 
est on  incumbrances  affecting  both  the 
English  and  Irish  estates  comprised  in  that 
indenture  as,  having  regard  to  such  appoint- 
ment, it  should  appear  that  the  rents  of  the 
English  estates  ought  properly  to  bear  in 
priority  to  judgment  creditors  who  had 
recovered  their  judgments  in  Ireland  only, 
and  in  priority  to  the  judgment  debts  of 
the  defendants  who  had  registered  their 
judgments  in  England  subsequently  to  the 
plaintiff's,-  that  it  might  be  declared  that, 
without  prejudice  to  the  rights  of  Irish 
judgment  creditors,  the  plaintiff  was  enti- 
tled to  be  paid  his  judgment  debts  out  of 
the  surplus  rents  of  the  Irish  estates  com- 
prised in  the  deed;  and  also  praying  for. 
accounts  of  the  rents  and  profits  of  the 
English  and  Irish  estates  comprised  in 
the  deed  of  the  13th  of  May,  1861,  and  of 
the  annuities  and  interest  on  the  incum- 
brances, and  of  the  timber  cut  or  allowed 
to  be  cut  by  the  trustees,  and  the  proceeds 
of  the  sale  thereof,  with  other  relief. 

The  Vice  ChanceUor  (Sir  W.  P.  Wood), 
by  his  decree,  made  the  declaration  and 
directed  the  inquiries  and  accounts  asked 
by  the  first  part  of  the  prayer,  and  declared 
that  the  trusts  of  the  indenture  of  the  13th 
of  May,  1861,  ought  to  be  performed  and 
carried  into  execution,  regsurd  being  had 
to  the  rights  of  the  plaintiff  as  regarded 
judgment  creditors  of  the  defendant  S.  A« 
Dickson  and  the  other  judgment  creditors 
whose  judgments  had  been  registered  sub- 
sequently to  those  of  the  plaintiff,  and 
decreed  the  same  accordingly,  and  declared 
that  the  trustees  of  the  deed,  as  against  the 


plaintiff  or  other  persons  having  acquired 
a  charge  on  the  interest  of  the  defendant 
S.  A.  Dickson  in  the  surplus  rents  and 
profits  of  the  estate,  ought  not  to  make  any 
payment  under  the  powers  contained  in 
the  deed  to  any  judgment  creditor  or  other 
person  whose  charge  was  subsequent  to 
the  plaintiff's,  and  directed  the  acoonnts 
prayed  by  the  bill  of  the  rents  and  profits, 
and  the  cutting  of  timber,  and  of  the  appli- 
cation of  the  rents  and  profits  and  pro(»eda 
of  timber. 

The  defendants  Harriet  Dickson,  Wil- 
liam Thomas  Dickson  and  the  trustees  of 
the  deed  appealed  from  the  decree,  on  the 
ground  that  the  plaintiff  was  not  entitled 
to  any  relief  without  offering  to  redeem 
the  prior  incumbrancers. 

Mr,  Rolt  and  Mr,  W,  PT.  Karslahe^  for 
the  plaintiffl — The  decree  gives  no  account 
against  the  incumbrancers,  and  we  seek  none 
against  them,  but  merely  against  the  trosteea, 
who  stand  in  the  place  of  the  mortgagor, 
S.  A.  Dickson,  himself ;  that  is  an  account 
of  the  estate,  after  keeping  down  the  incum- 
brances. The  deed  is  not  a  mortgage,  or 
in  the  nature  of  a  mortgage,  but  a  tmst 
deed,  and  all  the  cestuu  que  tnut  are  neces- 
sary parties  to  a  suit  for  carrying  it  into 
effect — 

Ford  V.  Rackham,  17  Beav.  485 ;  s.  c. 

23  Law  J.  Rep.  (n.s.)  Ghana  481. 
Mr,  Kenyofhy  for  Harriet  Dickson,  and 
Mr,  Oiffard  and  Mr,  Lcaigworthyy  for 
William  'Diomas  Dickson. — llie  plaintiff, 
as  a  judgment  creditor,  is  an  equitable 
mortgagee,  and  cannot  file  his  bill  against 
us,  who  are  prior  incumbrancers,  without 
offering  to  redeem  us — 

Whituforih    V.   Gaugain,    1  Ph.  728; 

s.  c.   15  Law  J.  Bep.   (n.s.)  Ghane. 

433. 
DcUmer  v.  Dcuhtoood^  2  Cox,  378. 
A  judgment  creditor,  simply  as  such,  can- 
not assert  any  right  under  this  deed.  But, 
whatever  the  rights  of  the  plaintiff  may  be 
under  the  deed,  we  are  not  proper  parties 
to  the  suit — 

Tasker  v.  Small,   3  Myl.  &  Or.  63; 

s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc  19. 
The  judgment  creditor  can  only  claim 
under  the  judgment  debtor,  but  the  judg- 
ment debtor  is  not  a  cesttU  que  trust  under 
the  deed,  nor  is  the  plaintiff  a  eethii  que 
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inui  either  as  assignee  of  the  judgment 
debtor  or  in  his  own  right  They  also 
cited 

DalUm  V.  Hayter,  7  Beav.  313. 
Knight  ▼.  Bowyer,  2  De  Gex  &  Jo. 
421  j   8.   c.  27  Law  J.  Rep.  (n.s.) 
Chanc  520. 
Mr.  Surragej  for  the    trustees    of  the 
deed. — ^The  plaintiff  is  not  entitled  to  carry 
the  account  further  back  than  the  filing  of 
the  bill 

Mr,  Speed  J  for  subsequent  judgment  cre- 
ditors. 
Mr,  Roli^  in  reply,  referred  to 
HopHnson  v.  RoU^  34  Law   J.    Rep. 
(n.s.)  Chanc.  468. 

The  LosD  Chancbllos  (Jan.  30). — The 
main  ground  of  this  appeal  was,  that  such 
a  suit  as  this  cannot  be  maintained  by  any 
peison  standing  like    the  plaintiff  in  the 
position  of   a    subsequent  incumbrancer, 
against   the   prior  incumbrancers,  without 
offering  to  redeem  them.     The  question  is, 
whether  the  rule  on  which  that  argument 
is  founded  is  applicable  in  this  case.     A 
mortgagee  is  at  law,  and  for  many  purposes 
in  equity  also,  regarded  as  the  owner  of  the 
mortgaged  estate.     The  mortgagor  has  in 
equity  a  right  to  redeem  the  estate  on  pay- 
ing to  the  mortgagee  the  principal  and  in- 
terest due  to  him,  and  for  that  purpose,  but 
for  that  purpose  only,  to  draw  de  mort- 
gagee into  litigation.     For  aU  other  pur- 
poses he  has  parted  with  his  whole  estate 
to  the  mortgagee,  and  has  no  right  to  call 
in  question  the  mode  in  which  he  may  be 
dealing  with  that  of  which,  except  as  to  his 
liability  to  be  redeemed,  he  is  as  between 
himself  and  the   mortgagor  the    absolute 
owner.     This  rule  applies  also  to  persons 
claiming  any  interest  under  the  mortgagor 
by  a  title  created  subsequently  to  the  mort- 
gage, and  hence  arises  the  rule  that  neither 
Uie  mortgagor  nor  any  one  deriving  title 
under  him  can  make  a  mortgagee  a  party 
to  any  suit  he  may  institute  without  offer- 
ing to  redeem  him.     But  the  rule  cannot 
apply  where  there  are  other  relations  be- 
tween the  parties  besides  that  of  mortgagor 
and  mortgagee.     If  a  mortgagee,  for  the 
purpose  of  improving  his  security,  or  indeed 
for  any  other  purpose,  becomes  party  to  a 
deed  whereby  trusts  are  created  affecting 
the  equi^  of  redemption,  whether  for  the 
New  Ssaxis,  8&— Ghaxc. 


benefit  of  the  mortgagees  or  for  any  other 
object,  he  cannot  object  to  any  party  in- 
terested in  those  trusts  taking  the  necessary 
steps  for  enforcing  their  due  perform- 
ance. 

The  Vice  Chancellor  thought  that  in  this 
case  the  mortgagees  had  concurred  with  the 
mortgagor  in  a  deed  under  which  trusts 
were  created  in  which  he  was  interested, 
.  so  that  he,  and  consequently  the  plaintiff, 
as  an  equitable  incumbrancer  claiming 
under  him,  had  a  right  to  enforce  the 
due  execution  of  those  trusts.  In  that  view 
of  the  case  I  entirely  concur.  By  the  deed 
in  question  Samuel  Auchmuty  Dickson 
conveyed  aU  the  mortgaged  property,  Irish 
and  English,  to  the  defendants  West  and 
Trevor,  upon  trusts  which  may  be  described 
generally  as  trusts  for  better  securing  to 
the  defendants  Harriet  Dickson  and  William 
Thomas  Dickson  the  payment  of  the  annu- 
ities and  of  the  interest  of  the  mortgages, 
to  which,  by  alignment  or  otherwise,  they 
had  respectively  become  entitled.  Subject 
to  this  trust,  they  were  to  hold  the  pro- 
perty conveyed  to  them  in  trust  to  accumu- 
late the  rents  and  profits  so  as  to  create 
a  fund  for  the  purpose  of  satisfying  at  a 
future  time  the  annuities  and  other  incum- 
brances, and,  subject  to  these  trusts,  they 
were  to  hold  the  trust  property  in  trust  for 
S.  A.  Dickson,  the  mortgi^;or,  his  heirs  and 
assigns.  Did  this  create  a  trust  for  the 
benefit  of  S.  A.  Dickson,  which  he  was  en- 
titled to  enforce  without  first  paying  off  the 
incumbrances )  I  cannot  doubt  that  it  did. 
He  has  a  direct  interest  in  seeing  that  the 
trustees  duly  apply  the  rents  and  profits  of 
the  estates,  first  in  discharging  the  claims  of 
the  incumbrancers,  and  then  in  making  the 
accumulation  stipulated  for  by  the  deed ; 
and  if  S.  A.  Dickson  could  file  a  bill  for 
carrying  into  execution  the  trusts  of  this 
deed,  so  also  can  the  plaintiff,  who  is  in 
substance  an  equitable  incumbrancer  claim- 
ing title  under  him.  It  was  said,  in  aigu- 
ment,  that  these  trustees  are  merely  the 
receivers  of  the  mortgagees,  and  that  a  bill 
cannot  be  filed  by  a  mortgagor  against  his 
mortgagee,  where  there  is  a  receiver,  without 
offering  to  redeem.  This,  if  the  question 
is  as  to  his  right  to  proceed  against  the 
mortgagee,  may  be  true;  but  a  receiver 
who  hM  been  appointed  by  a  mortgagee 
under  the  ordinary  power  for  that  purpose 
8C 
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is  in  possession  as  agent  not  of  the  mort< 
gagee  but  of  the  mortgagor ;  and  it  caonot 
be  that  the  mortgagor,  if  his  agent  is  re- 
ceiving and  misapplying  the  rents,  has  no 
means  of  calling  him  to  an  account  without 
paying  off  the  mortgage.  It  may  be  that 
he  could  not  make  the  mortgagee  a  party  to 
a  bill  against  the  receiver  without  offering 
to  redeem;  but  he  might  have  filed  a  bill 
against  the  receiver  alone,  treating  him  as 
his  agent,  bound  to  account  for  idl  his  re- 
ceipts, after  keeping  down  the  interest  due 
to  the  mortgagee.  And  this  may  well  be, 
for  although  it  is  the  mortgagee  who,  in 
fact,  appoints  the  receiver,  yet,  in  making 
the  appointment,  the  mortgagee  acts,  and 
it  is  the  object  of  the  parties  tibat  he  should 
act,  as  the  agent  of  the  mortgagor.  He,  as 
agent  of  the  mortgagor,  appoints  a  person 
to  receive  the  rents,  with  directions  to  keep 
down  the  interest  of  the  mortgage,  and  to 
account  for  the  surplus  to  the  mortgagor 
as  his  principal.  These  directions  are  sup- 
posed to  emanate  not  from  the  mortgagee 
but  from  the  mortgagor,  and  the  receiver, 
therefore,  in  the  relation  between  himself 
and  the  mortgagor,  stands  in  the  position 
of  a  person  appointed  by  a  deed  to  which 
the  mortgagee  was  no  party. 

I  have  adverted  to  all  this  because  a 
question  was  raised  in  the  argument  whe- 
ther the  bill  ought  not  in  this  case  to  have 
been  filed  against  the  trustees  only,  not 
making  the  incumbrancers  co-defendants. 
But  this,  I  think,  could  not  have  been  done. 
These  trustees  were  not  mere  receivers  ap- 
pointed by  the  mortgagor ;  they  were  persons 
to  whom  the  mortgagor,  wi^  the  concur- 
rence of  the  incumbrancers,  conveyed  the 
equity  of  redemption  upon  certain  trusts, 
in  the  creation  of  which  they,  as  being 
parties  to  the  deed  of  conveyance,  con- 
curred. I  think,  therefore,  on  principle  as 
well  as  on  the  authority  of  Fi/rd  v.  Back- 
ham,  that  they  were  properly  made  parties. 
This  right,  however,  of  the  mortgagor,  and 
of  the  plaintiff  claiming  from  Mm,  leaves 
untouched  the  rights  of  the  incumbrancers 
under  their  securities  prior  to  the  deed. 
The  interest  on  which  the  trusts  attached 
was  only  the  equitable  interest  which 
remained  in  S.  A.  Dickson ;  and  the  in- 
cumbrancers, by  joining  in  the  deed,  did 
not  forfeit  or  forego  any  of  their  prior 
rights. 


On  these  grounds,  I  am  of  opinion  that 
the  Vice  Chuicellor  was  right,  not  only  in 
declaring  that  the  plaintiff,  by  virtue  of  his 
judgments,  had  acquired  a  valid  chai^  on 
ail  the  real  estates  of  S.  A.  Dickson,  and  in 
the  inquiries  and  accounts  which  he  directed 
as  consequent  on  the  light  so  declared,  bnt 
also  in  declaring  that  the  plaintiff  was  en- 
titled to  have  Uie  trusts  of  the  deed  per- 
formed and  carried  into  execution.  It  ap- 
pears to  me,  however,  that  in  the  accounts 
which  his  Honour  has  directed  as  to  what 
has  been  done  under  the  trusts  of  the  deed, 
the  decree  goes  beyond  what  the  practice  of 
the  Court  or  general  principles  will  warrant 
The  account  is  directed  without  any  limit 
as  to  the  time  at  which  it  is  to  commence. 
The  plaintiff  clearly  has  no  right  to  any 
account  of  what  was  done  with  the  rents 
and  profits  before  the  date  of  his  judgment 
But  I  think,  further,  that  he  cannot  have 
an  accountof  what  was  done  before  the  filling 
of  the  bilL  Though  the  statute  gives  to  a 
judgment  creditor  the  right  of  an  equitable 
incumbrancer,  yet  that  is  a  right  which  he 
may  not  feel  it  his  interest  to  insist  on ; 
and  until  he  has  taken  some  step  to  enforce 
it,  he  cannot  complain  of  persons  who 
stand  in  the  position  of  trustees  for  the 
judgment  debtor  if  they  continue  to  dis- 
charge their  trust  as  if  no  such  judgment 
existed. 

The  decree  must  therefore  be  varied  by 
confining  the  inquiries  and  accounts  directed 
to  the  period  which  has  elapsed  since  the 
filing  of  the  bill  The  direction  in  the  de- 
cree forbidding  the  trustees  to  pay  any 
judgments  subsequent  to  those  of  the  plain- 
tiff appears  to  me  perfectly  right. 

With  regard  to  the  costs  of  the  appeal, 
I  cannot  make  the  appellants  pay  them, 
as  I  have  made  a  material  variation  as  to 
the  inquiries  and  accounts,  except  that  they 
must  pay  the  costs  of  the  judgment  credi- 
tors who  are  defendants.  They  will  pay 
their  own  costs,  and  the  costs  of  the  plaintiff 
will  be  costs  in  the  cause. 

Solidton— Mr.  W.  Moon,  a««nt  for  Ummn. 
Townsend  k  Ormond,  Swindon,  for  plaiBtiff; 
MeMn.  Pinnig«r  k  WUkinwrn,  Mr.  R.  A.  MU^ 
chell  and  Mr.  W.  Stocken,  for  delimdMitB. 


Vou  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


381 


Lord  Romillt.  I       haxl  v,  bushill. 
March  2.      j 

Vendor  a$td  Purchaser — Infant  Devisee 
of  Vendor — Specific  PerfomicMce — Costs, 

Where  a  te^tcUor,  after  the  date  of  his 
will  devising  his  real  estate,  entered  into  a 
contrart  for  the  sale  of  the  real  estate,  and 
died  leaving  his  devisee  an  infant^  the  Court 
refused^  in  a  suit  hy  the  purchaser  against 
the  infant  for  the  specific  performance  of 
the  contract,  to  allow  any  costs  as  between 
the  plaintiff  and  the  defendant 

This  was  a  suit  against  the  executor  and 
the  mhnt  devisee  of  George  Mallalue,  de- 
ceased, for  the  specific  performance  of  a 
contract  made  by  the  testator  for  the  sale 
to  the  plaintiff  of  certain  real  estate,  and 
fur  a  declaration  that  the  infant  was  a 
tnistee  thereof  for  the  plaintiff.  The  bill 
farther  prayed  that  the  costs  of  and  inci- 
dental to  this  snit,  other  than  the  costs  of 
the  conveyance  to  the  plaintiff,  might  be 
paid  by  the  executor  out  of  the  testator's 
estate 

By  an  indenture,   dated    the    11th   of 
March,  1859,  the  testator  G.  Mallalue  de- 
mised to  the   plaintiff  a  certain  house  and 
ham  for  a  term  of  seven  years,  and  by 
the  same  indenture  it  was  agreed  that  if 
the  plaintiff  should  at  any  time  during  the 
said  term  of  seven  years  elect  to  purchase 
the  said  farm  and  premises  for  820^.,  then 
the  said  testator  thereby  agreed  to  sell  the 
same  to  the  plaintiff  for  the  said  sum  of 
820/.  The  plaintiff  entered  into  possession 
of  the  farm  under  this  lease.    In  January, 
1861,  the  testator  died,  having  by  his  will, 
dated  November,  1858,  devised  the  farm 
and  premises  comprised  in  the  said  lease 
to  A.  Q.  Mallalue,  an  infant,  in  fee.     In 
March,    1864,  the  plaintiff  elected  to  be- 
come the  purchaser  of  the  farm  and  pre- 
mises compnsed  in  the  lease,  in  accord- 
aooe  with  the  above   agreement,   and  in 
order  to  have  the  agreement  carried  out, 
he  waa  obliged,  by  reason  of  the  infancy 
of  the  testator's  devisee,  to  institute  this 
suit  for  the  specific  performance  of  it. 

The  only  question  was  as  to  the  costs  of 
the  suit. 

Mr.   H.  Humphreys,   for  the   plaintiff, 
submitted  that  the  costs  ought  to  come  out 


of  the  testator^s  estate. — The  authorities 
proved  that  where  a  vendor  had  devised 
to  an  infant  an  estate  which  he  had  in  his 
life  contracted  to  sell,  his  estate  must  bear 
the  costs  of  a  suit  against  the  infant  devisee 
for  the  specific  performance  of  the  con- 
tract— 

Purser  v.  Darby,  4  Kay  &  J.  41. 
The   Eastern    Counties  Railway  Com- 
pany V.  Tuffnell,  3  Rail  Gas.  133. 
The   Midland    Railway    Company  v. 
Westcomb,  11  Sim.  57;  s.  c.   9  Law 
J.  Rep.  (n.s.)  Chanc.  324. 
In  re  Weeding s  estate,  4  Jur.  N.S.  707. 
Mr  Baggallay,  for  the  infant  devisee,  said 
that  the  argument  on  the  other  side  went 
to  this,  that  in  order  to  provide  against  the 
chance  of  the  plaintiff  exercising  his  option 
the  testator  should  have  consented  to  die 
intestate.     His  will  was  made  before  he 
entered  into  the  contract. 
He  referred  to — 

Bannerman  v.  Clark,  3  Drew,  632 ; 
8.  c  26  Law  J.  Rep.  (n.s.)  Chanc.  77. 
Mr.  Dickinson,  for  the  executor,  sup- 
ported the  same  view,  and  contended  that 
as  between  the  parties  there  should  be  no 
costs  allowed.  The  necessity  for  the  suit 
arose  only  from  the  accident  of  the  testator^s 
death. 

The  Masteb  of  the  Rolls  said  he  should 
foUow  the  case  of  Bannerman  v.  Clark, 
which  seemed  to  him  the  decision  most 
consistent  with  equity.  The  fact  of  the 
testator's  death  made  this  suit  necessary, 
and  it  could  not  be  required  that  his  estate 
should  bear  the  costs  of  it  merely  because 
he  had  disposed  of  his  property.  His  Lord- 
ship added,  that  he  would  express  no  opinion 
as  to  what  would  have  been  his  decision  if 
the  will  had  been  made  immediately  after 
the  contract ;  but  that  was  not  the  case 
here,  and  the  plaintiff's  contention  seemed 
to  him  untenable.  There  would  be  no  costs 
up  to  and  including  the  hearing.  The  costs 
of  the  conveyance  to  be  paid  by  the  plain- 
tiff according  to  contract,  the  defendant's 
costs  to  be  paid  out  of  the  testator's 
estate. 

Si>licit  M — Messrs.  Johnson  k  Weatheralls,  agents 
for  Mr.  C.  Hall,  Accriugton,  for  plaintiff;  Mr. 
G.  E.  Philbrick,  for  defendants. 
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Jan.  24,  25,  26.  >  bsidob wells  impsovi- 
Mardi  24.       I    ment  commissionkbs. 

Nuisance^  Permanent — Prospective  In- 
crecue — Sewage, 

The  Court  mil  not  generally  interfere  by 
injunction  to  prevent  a  nuimncCy  unless  where 
the  injury  is  proved  to  he  serious,  and  of  a 
permanent  character.  But,  in  estimating  the 
injury,  the  Court  has  regard  to  all  the  con- 
sequences which  may  flow  from  the  nuisance, 
not  only  to  its  present  effect  upon  the  comfort 
or  convenience  of  the  occupier,  hut  also  to  any 
prospective  increase  of  the  nuisance  and  the 
probable  deterioration  inthevalueof  the  estate. 

Scientific  conclusions  from  facts  are  to  he 
regarded  as  secondary  in  importance  to 
facts  proved. 

The  facts  and  arguments  in  this  case  are 
fully  stated  in  the  report  of  the  hearing 
before  the  Master  of  the  Rolls,  ante,  88. 

Mr.  Rolt,  Mr,  Baggallay  and  Mr,  Ren- 
shaw,  for  the  plaintiff,  cited 

Haines  v.  Taylor,   10  Beav.  75 ;  s.  c 

2  Ph.  209. 
The  Attorney  General  v.  the  Mayor,  4sc, 

of  Kingston,  34  Law  J.  Rep.  (n.s.) 

Chanc.  481. 
Wood  V.    Waud,   3  Exch.  Rep.   748; 

8.  c.  18  Law  J.  Rep.  (n.s.)  Exch.  305. 
T?u  Attorney  General  v.   the  Sheffield 

Gas  Consumers^  Company,  3  De  G^x, 

M.  &  G.  304 ;  s.  c.  22  Law  J.  Rep. 

(n.s.)  Chanc.  811. 
Bamford  v.  Tumley,  9  Jur.  N.S.  377. 
The  Attorney  General  v.  the  Metropo- 
litan Board  of  Works,  1  Hem.  k  M. 

298. 
Cator  V.  the  Lewisham  Board  of  Works, 

34  Law  J.  Rep.  (n.s.)  Q.B.  74. 
The  Attorney    General  v.  Nichol,    16 

Ves.  338. 
Th€  Earl  of  Bipon  v.  Hobart,  3  MyL 

A  K.  169,  179;  s.  c.  3  Law  J.  Rep. 

(n.s.)  Chanc.  145. 
Mr,  Selwyn  and  Mr,  J,  Pearson,  for  the 
defendants,  cited 

Durell  V.  Pritchard,  ante,  223;  s.  c.  1 

Law  Rep.  Ch.  Ap.  244  ;  34  Law  J. 

Rep.  (n.s.)  Chanc.  598. 
Elmhirst  v.  Spencer,  2  Mac.  &  G.  45. 
The  Mayor,   dsc,    of  Liverpool  v.    the 

Charley  Waterworks  Company,  2  De 

Gex,  M.  k  G.  852. 


Embrey  v.  Owen,  6  Exch.  Rep.  353 ; 

8.  c.  20  Law  J.  Rep.  (n.&)  Exch.  212. 
Sampson  v.  Hoddinott,  1  Com.  R  Rep. 

N.S.  590;  8.  c.  26  Law  J.  Rep.  (n.s.) 

C.P.  148. 
Miner  v.  GUmour,  12  Moo.  P.C.  131. 
Swaine  v.  the  Great  Northern  Eailwajf 

Company,   33   Law  J.   Rep.    (n.s.) 

Chanc.  399. 
Clarke  v.  Clark,  ante,  151;  s.  c  1  Law 

Rep.  Chanc.  Ap.  16. 
Robson  V.  WhiUingham,  ante,  227. 
Mr,  Rolt,  in  reply. 

Lord  Justice  Turneb  (March  24).— 
The  argument  upon  this  appeal  turned 
mainly  on  the  questions,  whether  the  dis- 
charge of  sewage  by  the  defendants  amounted 
to  or  occasioned  a  nuisance  presently  affect- 
ing the  plaintiff's  estate ;  and,  if  it  did  not, 
then,  whether  the  continuance  of  the  dis- 
charge would  result  in  producing  such  a 
nuisance;  and,  in  either  case,  whether  the 
nature  and  extent  of  the  nuisance,  present 
or  prospective,  was  such  as  that  this  Court 
ought  now  to  interfere  by  injunction  to 
prevent  the  discharge.  Rut,  in  the  course 
of  the  argument  upon  these  points,  it  was 
suggested,  on  the  part  of  the  plaintiff,  that, 
unless  this  Court  interposed,  a  prescnptive 
right  to  discharge  the  sewage  into  the  stream, 
to  the  piejudice  of  the  plaintiff's  estate, 
might  be  acquired  by  the  defendants ;  to 
which  it  was  answered,  on  the  part  of  the 
defendants,  that  such  prescriptive  right,  if 
it  could  at  all  be  acquired,  had  been  already 
acquired  by  them.  It  will  be  convenient, 
therefore,  first  to  dispose  of  this  point;  and 
I  am  of  opinion  that  the  defendants  have 
not  acqidred  any  such  prescriptive  right 
I  assume — but  without  meaning  to  give  any 
opinion  upon  the  point — ^that  such  a  right 
might  well  be  acquired;  but  I  think  that  it 
could  be  acquired  only  by  a  continuance 
of  the  discharge  of  the  sewage  prejudicially 
affecting  the  estate,  at  least  to  some  extent, 
for  the  period  of  twenty  years;  and  I  think 
that  the  evidence  sufficiently  shews  XhaX 
the  discharge  has  not  prejudicially  affected 
the  estate  for  so  long  a  period.  This  point, 
therefore,  may  be  laid  out  of  the  case ;  and, 
in  disposing  of  the  case,  we  may  also  assume 
that  the  fouling  of  the  stream  by  the  defen- 
dants may  amount  to  a  nuisance  at  law,  and 
that  if  this  nuisance  seriously  affects  the 
estate,  this  Court  ou^^t  to  interfere  to  pre- 
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Tent  it  There  is  not,  so  fiu*  as  I  can  find, 
lOTthing  in  the  provisions  of  the  acts  of 
parliament,  under  which  the  defendants  are 
acting,  to  authorize  them  to  commit  a  nui- 
sance apon  property  beyond  the  range  of 
their  jurisdiction.  They  could  not  possibly, 
80  far  as  I  can  see,  be  justified  in  discharg- 
ing the  whole  of  the  sewage  of  Tunbridge 
Wells  bodily  upon  land  not  belonging  to 
them  aad  lying  immediately  beyond  the 
limits  to  which  their  powers  extend ;  and, 
if  they  have  no  light  to  do  this,  neither 
can  they,  as  it  seems  to  me,  have  the  right 
to  send  down  the  sewage  upon  an  estate, 
which,  although  now  distant,  would  be 
prejadicially  affected  by  it. 

We  come  then  to  the  questions  above 
proposed,  the  first  of  which,  the  question 
of  present  nuisance,  is  purely  a  question  of 
fact  depending  upon  the  weight  of  the  evi- 
dence upon  the  one   side  and  upon  the 
other.  There  are  two  distinct  branches  of 
this  evidence  :  first,  what  may  be  called  the 
scientific  evidence ;  and,  secondly,  the  evi- 
dence which  points  to  the  facts  as  they  actu- 
allystand.  Speaking  with  all  possible  respect 
to  the  scientific  gentlemen  who  have  given 
their  evidence  in  this  case, — and  as  to  whom 
it  is  but  just  to  say  that  they  have  dealt 
with  the  case  most  ably  and  most  impar- 
tially,— I  think  that,  in  eases  of  this  nature, 
much  more  weight  is  due  to  the  facts  which 
are  proved  than  to  conclusions  drawn  from 
scientific  investigations.     The   conclusions 
to  be  drawn  from  scientific  investigations 
are^  no  doubt,  in  such  cases,  of  great  value 
in  aid  or  in  explanation  and  qualification 
of  the  facts  which  are  proved ;  but,  in  my 
judgment,  it  is  upon  ihe  facts  which  are 
proved,  and  not  upon  such  conclusions,  the 
Court  ought  in  these  cases  mainly  to  rely. 
I  think  so  the  more  strongly  in  this  parti- 
cular case,  because  it  is  obvious  that  the 
scientific   examinations  which  have   been 
made  of  the  water  of  this  brook  must  have 
depended  much  upon  the  state  of  circum- 
stances which  existed  at  the  time  when  those 
investigations  took  place.   They  might  well 
have   been  affected  by  the  force   of  the 
stream  at  the  times  of  investigation,  and, 
probably,  by  the  state  of  the  weather,  as 
tending  or  not  tending  to  the  diffusion  or 
dispersion  of  noxious  smells.    In  my  view 
of  thia  case,  therefore,  the  scientific  evi- 
dence ought  to  be  considered  as  secondary 
only  to  the  evidence  as  to  the  facts. 


How,  then,  does  this  case  stand  as  to  the 
facts  that  are  proved  1  There  are  many  wit- 
nesses on  the  part  of  the  plaintiff  who  depose 
to  the  fact  that,  until  within  the  last  few  years, 
the  water  of  this  brook  was  fit  to  be  used 
and  was  used  by  them  for  drinking  and  for 
domestic  purposes,  and  that  it  caunot  now 
be  so  used.  Some  of  these  witnesses  speak 
to  the  state  of  the  water  above,  and  others 
of  them  to  its  state  below  Powder  Mill  (1). 
Three  of  these  witnesses  have  been  cross- 
examined  on  the  part  of  the  defendants, 
Seabrook,  Lowin  and  Crowhurst  Sea- 
brook's  evidence  may,  I  think,  be  laid  out 
of  the  case.  He  speaks  to  the  state  of  the 
water  at  the  Priory  Mill,  and  I  am  not 
satisfied  that  the  state  of  the  water  there, 
to  which  he  speaks,  can  be  connected  with 
the  sewage.  Lowin  may  certainly  be  said 
to  have  been  proved,  by  the  cross-examina- 
tion, to  have  gone  too  far  in  his  affidavit; 
but  the  evidence  of  the  other  witness, 
Crowhm^t,  does  not  seem  to  me  to  have 
been  in  any  way  displaced.  But  then  his 
evidence,  it  is  to  be  observed,  applies  only 
to  the  state  of  the  water  above  the  Powder 
Mill.  Other  witnesses,  however,  who  speak 
to  the  state  of  the  water  below  that  point, 
have  not  been  cross-examined,  and  I  see 
nothing  whatever  to  affect  their  testimony, 
which,  in  my  opinion,  is  of  much  import- 
ance, more  especially  the  affidavit  of 
Beecher,  who  speaks  to  the  state  of  the 
water  at  the  postern. 

On  the  part  of  the  defendants,  there  is 
but  little  direct  evidence  as  to  the  state  of 
the  water.  The  Barnets,  by  their  affidavits, 
say  that  the  water  of  the  brook  has  never 
been  fit  for  drinking  or  domestic  purposes, 
but  they  appear  to  have  lived  at  Colebrook, 
and  one  of  them  admits  that  the  water  is 
now  worse  than  it  was.  Two  others  of  the 
witnesses,  on  the  part  of  the  defendants, 
who  speak  to  the  state  of  the  water  at  the 
Powder  Mill,  say  that  there  has  been  no 
difference  in  it  during  the  last  seven  years, 
and  that  they  have  not  seen  any  night-soil, 
or  matter  of  that  description,  on  the  pond 
of  the  mill.  As  to  the  direct  evidence  on 
the  part  of  the  defendants,  therefore,  it  is 
to  be  observed  that  that  of  the  Barnets 
does  not  apply  to  the  former  state  of  the 
water  below  Colebrook,  and  that  that  of 
the  witnesses  as  to  its  state  at  the  Powder 

(1)  **  Powder  Mill "  is  the  mill  referred  to  by 
the  Muter  of  the  Rolls  m  **  Broke*!  Mill.'* 
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Mill  does  not  extend  to  its  state  between 
that  point  and  the  Great  Lodge. 

Upon  the  fairresultof  the  evidence  on  both 
sides,  it  seems  to  me  that  the  just  conclusion 
to  be  drawn  from  it  is  that  the  solid  sewage  is 
almost,  if  not  wholly,  deposited  before  the 
stream  reachesthePowder  Mill,  if  not  before 
it  reaches  Great  Lodge,  but  that  the  liquid 
sewage  passes  on  and  befouls  the  stream,  as 
well  above  as  below  the  Powder  Mill. 

Then,  looking  to  the  scientific  evidence 
in  connexion  with  the  facts  that  are  proved, 
it  seems  to  me  that  the  evidence  of  the 
scientific  witnesses  on  the  part  of  the  plain- 
tiff tends  much  to  corroborate  these  facts, 
and  that  the  evidence  of  the  scientific  wit- 
nesses on  the  part  of  the  defendants  cer- 
tainly does  not  displace  them.  The  defrai- 
dants  have  attempted  to  refer  the  foulness  of 
the  water  of  the  brook  to  other  causes;  but, 
in  my  opinion,  the  evidence  on  the  part  of  the 
plaintiff  £Eir  outweighs  that  on  the  part  of 
the  defendants  upon  this  branch  of  the  case. 

Upon  the  whole,  therefore,  my  opinion  is 
that  the  plaintiff  has  established  the  case  of 
nuisance,  presently  affecting  the  estate,  by 
the  water  of  the  brook  being  befouled  by  the 
sewage  discharged  by  the  defendants  into  it 

Then,  as  to  the  second  question,  that  of 
prospective  nuisance,  I  am  satisfied,  upon 
the  evidence,  that  the  nuisance  in  this  case 
has  been,  and  is,  increasing,  and,  in  all 
probability,  will  continue  to  increase;  and 
although  I  am  not  prepared  to  say  that  if 
this  case  rested  upon  prospective  nuisance 
only,  enough  is  proved  to  warrant  the 
interference  of  this  Court,  I  am  by  no 
means  disposed  to  think  that  where  some 
degree  of  nuisance  is  proved  to  exist  and 
to  have  been  increasing,  the  Court,  in 
determining  whether  it  should  interfere, 
ought  not  to  have  regard  to  the  prospect  of 
its  further  continuance  and  increase.  The 
interference  of  the  Court  in  cases  of  prospec- 
tive injury  very  much  depends,  as  I  appre- 
hend, upon  the  nature  and  extent  of  the  appre- 
hended mischief,  and  upon  the  certainty  or 
uncertainty  of  its  arising  or  continuing,  and 
the  fact  of  the  nuisance  having  commenced 
raises  a  presumption  of  its  continuance. 

This  brings  us  to  the  question  whether 
the  nature  and  extent  of  the  nuisance  in 
this  case  is  such  that  this  Court  ought  to 
interfere  by  injunction  to  prevent  it  I  have, 
throughout,  felt  this  point  to  be  one  of  efome 
difficulty.  I  adhere  to  the  opinion  which  was 


expressed  by  me  and  by  the  Lord  Chancellor 
in  The  Attorney  General  v.  the  Sheffield  Giu 
Consumers*  Company,  that  it  is  not  in  every 
case  of  nuisance  that  this  Court  will  interfere. 
I  think  that  it  ought  not  to  do  so  in  cases 
in  which  the  injury  is  merely  temporary  and 
trifling,  but  I  think  that  it  ought  to  do  so  in 
cases  in  which  the  injury  is  permanent  and 
serious ;  and,  in  determining  whether  the  in- 
jury is  serious  or  not,  I  think  regud  mnst  be 
had  to  all  the  consequences  which  may  flow 
from  it  In  this  particular  case  I  think  that 
regard  must  be  had,  not  merely  to  the  com- 
fort or  convenience  of  the  occupier  of  the 
estate,  which  may  only  be  interfered  with 
temporarily  and  in  a  partial  degree,  but  that 
regard  must  also  be  had  to  the  effect  of  the 
nuisance  upon  the  value  of  the  estate  and 
upon  the  prospect  of  dealing  with  it  to 
advantage,  and  I  cannot  but  think  that  the 
value  of  this  estate  and  the  prospect  of  ad- 
vantageously dealing  with  it  is,  and  will  be, 
affected  by  the  continuance  of  this  nuisance. 

Upon  this  ground,  and  upon  the  ground 
of  the  water  of  the  brook  being  rendered 
unfit  for  the  use  of  the  tenants  and  occu- 
piers of  the  estate,  I  think  that  the  inter- 
ference of  the  Court  in  this  case  was  due. 

The  defendants  relied,  not  by  way  of  bar 
to  the  relief,  but  as  evidence  of  there  being 
no  substantial  injury,  upon  the  plaintiff  not 
having  sooner  applied  to  the  Court;  but  I 
think  the  delay  in  applying  to  the  Court 
is  sufficiently  accounted  for  by  the  evidence. 

The  defendants  also  relied  much  upon  the 
case  of  Elmhirst  v.  Spencer^  but  that  case 
seems  to  me  to  be  quitQ  distinguishable 
from  the  present  In  Uiat  case,  as  I  under- 
stand it,  the  Court  was  of  opinion  that 
there  having  been  no  trial  at  law,  which 
was  necessary,  according  to  the  then  course 
of  the  Court,  the  nuisance  was  not  estab- 
lished, and,  further,  that  no  injury  was 
proved ;  but,  in  this  case,  I  think  there  is 
proof  both  of  the  nuisance  and  of  the  injury. 

Upon  these  grounds,  my  opinion  agrees 
with  that  of  the  Master  of  the  Bolls,  in 
this  case,  and  I  think  that  this  appeal  ought 
to  be  dismissed,  and  dismissed  with  costs. 

Lord  Justice  Knioht  Brucb. — I  am  of 
the  same  opinion  as  to  the  facts  and  the  law. 

SoHdton— Messn.  Stephens  k  Son,  fur  pUintiff; 
Mesan.  Hal»e,  TrustrMn  &  Birt  and  Mr  W.  C. 
Cripps,  Tunbridge  Wells,  for  defendftnta. 
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I/)RD  ROMILLT.     V       SMITH  V.  DRESSER. 

March  2,  5.     ) 

Bankrupt — Invalid  J)ted  of  Assignment 
—Costs  of  Trustee, 

An  insolvent  debtor^  by  a  deed  made 
nndfr  section  192.  of  the  Bankruptcy  Act, 
1861,  and  registered  under  that  act,  assigned 
all  his  estate  and  effects  to  trustees  for  the 
benefit  of  his  creditors.  The  deed  was  not 
in  fact  executed  by  the  requisite  number  of 
creditors^  and  therefore  tffas  invalid,  but 
the  trustees  had  received  assets: — ^Held,  tJiat 
a  trustee  could  not  be  allowed  to  retain  his 
costs  of  acting  under  the  deed. 

By  a  deed,  dated  the  25th  of  January, 
1864,  made  under  the  192nd  section  of  the 
Ban]miptcy  Act,  1861,  Gilbert  Hodgson 
ooHTeyed  all  his  estate  and  effects  to  the 
defendant  Henry  Dresser  and  the  plaintiff 
John  Herring,  upon  trust  for  the  benefit  of 
his  creditors. 

The  deed  was  executed  by  the  trustees 
and  registered  under  the  Bankruptcy  Act, 
but  it  was  afterwards  discovered  that  cer- 
tain bills  of  exchange  were  outstanding,  and 
that  the  deed  had  not  been  executed  by  three- 
fourths  in  value  of  the  creditors,  under  the 
provisions  of  the  192nd  section  of  the  act. 
Dresser  and  Herring,  however,  acted  for ' 
some  time  under  it,  and  got  in  assets  to 
the  amount  of  700/.,  which  they  deposited 
in  their  joint   names    in   the  Newcastle 
Branch  of  the  Bank  of  England.     On  the 
1 3th  of    May,   Hodgson  was   declared    a 
bankrupt    upon    a    judgment     recovered 
against  him,  and  the  plaintiff  Smith  was 
shortly  afterwards  duly  chosen  his  assignee. 
In  August,  1864,  a  suit  was  instituted 
by  Harle,  a  creditor,  who  had  assented  to 
the   deed,    against    Smith,    Herring  and 
Dresser,  for  Uie  execution  of  the  trusts  of 
the  deed.    By  the  decree  made  in  that  suit 
on  the  29th  of  June;  1865,  the  Master  of 
the  Bolls  declared  the  deed  void  as  against 
Smith  as  assignee,  and  dismissed  Harle's 
bill  with  costa     Smith  then  applied  to 
Herring  and  Dresser,  the  trustees  of  the 
deed,  for  payment  to  him   of  the  700/. 
Herring  was  willing  to  pay  the  money  over, 
bat  Dresser  claimed  to  be  entitled  to  retain 
thereout   certain   costs,    charges   and   ex- 
penses incurred  by  him  in  the  execution  of 
the  trusts  of  the  deed.    Thereupon  Smith 


and  Herring  filed  this  bill  against  Dresser, 
praying  that  the  defendant  Dresser  might 
be  decreed  to  sign  all  such  cheques  or 
orders,  and  to  do  all  such  other  things  as 
might  be  necessary  to  be  done  on  his  part 
for  enabling  the  plaintiff  Smith,  as  such 
assignee  as  aforesaid,  to  obtain  payment  of 
the  700/.  from  Herring  and  the  defendant 
Dresser,  and  of  all  interest  which  should 
have  accrued  in  respect  thereof,  and  that 
Dresser  might  be  decreed  to  pay  interest 
on  the  700/.,  at  51.  per  cent.,  from  the  29th 
of  June,  1865,  up  to  the  time  of  payment 
of  the  700/. 

Mr,  Southgate  and  Mr,  Bush,  for  the 
plaintiffs,  contended  that  the  deed  was 
void,  in  consequence  of  its  not  having  been 
executed  by  a  sufiScient  number  of  cre- 
ditors under  the  192nd  section  of  the 
Bankruptcy  Act,  1861.  It  was  also  void 
as  against  creditors  under  the  13  Eliz.  c.  5. 
Being  void,  no  property  passed  under  it  to 
the  trustees,  and  the  defendant  Dresser  had 
no  right  to  retain  the  fund  in  his  hands; 
as  a  trustee  under  an  invalid  deed,  he  was 
not  entitled  to  any  costs  incurred  in  the 
execution  of  trusts  which  had  really  never 
been  created — 

Elsey  V.  Cox,  26  Beav.  95. 
Mr,  Cole  and  Mr,  Freeling,  for  the 
defendant  Dresser,  argued  that  the  deed 
remained  unaffected  by  the  bankruptcy  of 
Hodgson;  and  it  was  valid  at  least  to  such 
a  limited  extent  as  that  property  passed 
under  it  to  the  trustees,  although  it  had 
not  been  executed  by  the  requisite  number 
of  creditors — 

Symons  v.   George,    3  Hurl.  &  C.  GS; 
S.C.  33  Law  J.  Rep.  (n.s.)  ExcL  231: 
and,  on   appeal,  in   the  Exchequer 
Chamber,  34  Law  J.  Rep.  (n.s.)  Exch. 
187. 
If  the  deed  was  void  altogether,  the  plain- 
tiffs' remedy  was  at  law;  if  it  was  at  all 
valid.    Dresser   had  an   equity   under    it 
for  his  costs.    The  plaintiff  would  not  be 
allowed  to  take  possession  of  a  fund  which 
had  been  realized  or  preserved  by  the  de- 
fendant as  a  trustee,  without  paying  the 
costs   which  he  had  incurred  under  the 
deed  in  the  execution  of  the  trusts — 
Daking  v.  Whimper,  26  Beav.  568. 
Goldsmith  v.  Russell,  5  De  Qex,  M.  & 
a.  547_566;  s-c.  25  Law  J.  Rep. 
(N.8.)  Chanc.  232. 
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Mr,  Sou^ate^  in  reply,  pointed  out  that 
at  law  Herring,  who  was  a  co-plaintiff  with 
Smith  in  this  suit,  could  not  have  main- 
tained an  action  against  Dresser,  his  co- 
trustee, in  order  to  make  him  hand  over 
the  fund  in  his  possession. 

The  Master  of  the  Rolls  said,  that 
the  defendant  had  mistaken  his  position. 
The  deed  was  void,  and  since  the  trusts 
under  it  in  respect  of  which  the  costs  were 
incurred  were  utterly  invalid,  the  trustee 
could  not  be  entitled  to  retain  any  costs 
incurred  in  the  execution  of  such  trusts. 
The  defendant  ought  not  to  have  acted 
under  the  deed  until  he  had  satisfied  him- 
self that  it  was  valid.  Inasmuch  as  the 
trusts  were  wholly  invalid,  there  was  no- 
thing for  him  to  execute;  if  any  property 
had  ever  vested  in  him,  he  might  be  enti- 
tled to  the  costs  of  re-conveying  it ;  but  he 
could  not  be  entitled  to  any  costs  of  acting 
under  the  deed.  In  one  sense,  no  doubt,  it 
might  be  said  that  the  defendant  was  a 
constructive  trustee,  since  property  belong- 
ing to  another  had  come  into  his  possession 
without  actual  wrongdoing;  but  in  reality 
he  was  not  constituted  a  trustee  unless 
adverse  claims  were  made  to  the  property 
in  his  hands.  Mr.  Dresser  ought  to  have 
paid  over  the  money  to  the  assignee  at 
once.  He  had  been  apprised  by  the  decree 
in  the  suit  instituted  against  him  by  Harle 
that  the  deed  was  invalid  and  that  he  could 
not  claim  anything  under  it.  By  refusing 
to  pay  over  the  money  he  had  occasioned 
this  suit  and  must  pay  the  costs  of  it.  The 
decree  would  be  that  prayed  by  the  bill. 

Solidton — Means.  Hill  &  Hoyle,  agents  for  Menn. 
Hoyle  &  Shipley,  Newcastle-on-Tjme,  for  plain- 
tiff; Menn.  Linklaten  &  Co.,  for  defendant. 


ENOLAin)  V.   LORD 
TREDEGAR. 


M.R  ) 

LOBD   ROMILLT.    > 

Jan.  22.       ) 

Insurance  Company — Lost  Policy — In- 
demnity. 

An  insurance  company  paying  money 
under  a  decree  of  the  Court  upon  a  policy 
which  has  been  lost  is  not  entitled  to  any 
further  indemnity. 

This  suit  was  instituted  by  the  trustees 
of  a  marriage  settlement  against  the  trus- 
tees of  the  Equitable  Assurance  Office,  to 


compel  the  payment  of  a  sum  of  money 
secured  by  a  policy  of  insurance,  which 
had  recently  become  payable  by  the  death 
of  the  party  insured.  The  insurance  had 
been  effected  many  years  ago  in  pursuance 
of  a  covenant  made  with  the  original 
trustees  of  the  settlement,  and  the  money 
was  to  be  held  upon  the  trusts  of  the 
settlement  Several  changes  of  trustees  had 
taken  place,  in  the  course  of  which  the 
policy  had  been  lost.  Apart  from  the  non- 
production  of  the  policy  the  title  of  the 
plaintiffs  to  the  money  was  strictly  de- 
duced, and  a  suit  of  England  v.  Lcofers  had 
been  instituted  to  administer  the  trusts  of 
the  settlements.  The  defendants  to  the 
present  suit  objected  to  paying  the  money, 
even  under  the  decree  of  the  Courts  without 
an  indemnity. 

Mr,  Selwyn  and  Mr.  Druce^  for  the  plain- 
tiffs, asked  that  the  money  should  be  paid 
in  to  the  credit  of  England  v.  Lovers,  and 
insisted  that  the  defendants  were  not  en- 
titled to  any  indemnity  beyond  the  order  of 
the  Court.     They  cited 

GrokaU  v.  Ford,  25  Law  J.  Rep.  (n.s.) 
Chauc.  552. 

Mr,  So^ithgaie  and  Mr,  DiekinMn,  for 
the  defendants,  submitted  that  some  other 
claimant  might  possibly  turn  up,  and  that 
the  decree  of  the  Court  in  the  present  suit 
would  be  no  bar  to  the  claim  of  such  person 
if  he  were  not  a  party  to  the  present  suit 
They  referred  to 

Bushnan  v.  Morgan,  5  Sim.  635. 

The  Master  op  the  Bolls. — The  decree 
will  be  no  bar  to  the  claim  of  the  party  entitled 
against  those  who  have  received  the  money 
without  being  entitled  to  it ;  but  it  will  be 
a  perfect  protection  to  the  stakeholder  who 
has  paid  the  money  under  the  decree.  He 
"Nvill  be  exactly  in  the  position  of  a  trustee 
who  has  paid  in  money  under  the  Trustee 
Relief  Act,  and  has  given  the  Court  all 
the  information  in  his  power.  So  in  an 
administration  suit  the  decree  is  a  fall  in- 
demnity to  the  executor  if  he  states  all  the 
facts.  There  can  be  no  other  indemnity  here. 
Costs  of  all  parties  as  between  solicitor  and 
client  out  of  the  funds. 


Solioitora — Mr.  F.  Keareey,  for  plaintiff;  Mei 
Bray,  Warren,  Uarding  A  Warren,  for  defendant. 
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BUCKLAND  V.  PAPILLON. 


Plwwfor  and  Purchaser — Bankruptcy — 
Option  of  taking  Extended  Lea^e. 

Where  a  landlord  agrees  in  writing  vnik 
tke  tenant  to  grant  him  a  lease  whenever 
called  upon^  and  the  tenant  becomes  bank- 
rupt, without  having  exercised  the  option^ 
tke  benefit  of  the  option  passes  to  the  assig- 
Rff,  and  may  be  cusigned  over  by  him. 

In  the  month  of  September,  1856,  G. 
F.  Bloxam  agreed  with  the  defendant  to 
take  of  him  certain  cellars  under  the  defen- 
dant's residence,   No.   5,  Waterloo   Place, 
which  he  held  for  a  long  term  of  years, 
and,  accordingly,  a  memorandum  of  agree- 
ment, dated  the  27th  of  September,  1856, 
was  entered  into  between  them,  whereby 
the  d^endant  agreed  to  let,  and  G.  F. 
Bloxam  agreed  to  take  the  offices  and  cellars 
on  the  basement  floor  of  the  house  No.  5, 
Waterloo  Place,  Pali  Mall,  for  a  term  of 
three  years,  at  a  rental  of  60/.  per  annum, 
free  and  clear  from  all  taxes  and  charges 
whateyer,   from   the   29th  of    September 
then  next;    the  agreement  then  proceeded 
as  follows :  ^'  And  it  is  further  agreed  that 
the    said   John   Papillon  shall,   whenever 
called  upon  so  to  do  by  the  said  George 
Frederick  Bloxam,  grant  a  lease  to  him,  at 
his  the  said  George  Blozam's  expense,  of 
the  before-named  offices  and  cellsu^s,  at  the 
rent  of  60/.  per  annum,  for  a  period  either 
of  three  years,  seven  years,  or  the  remainder 
of  the  term  from  this  date  that  the  said 
John  Papillon  has  at  present  in  his  power 
to  grant,  such  lease  to  contain  all  the  usual 
covenants   for  protecting  the  interests   of 
the  said  John  Papillon.    And  during  such 
tenancy  or  occupation  of  the  said  Geoige 
Frederick  Bloxam  it  is  agreed  that  he  will 
not  carry  on  any  business  of  an  offensive 
description,  or  that  is  contrary  to  the  con- 
ditions of  the  lease  under  which  the  Rev. 
John  Papillon  holds  the  premises,  and  also 
that  the  said  George  Frederick  Bloxam  will 
give  six  calendar  months*  notice  to  the  said 
John   Papillon    of    his    the  said    George 
Frederick  Bloxam's  intention  of  leaving  or 
giving  up  possession  of  the  said  premises 
previous  to  the  expiration  of  the- said  terms 
Nxw  Skbibs,  35.— Cbako. 


of  three  or  seven  years,  or  any  other  term 
that  may  be  granted  to  him,  and  on  quit- 
ting same  deliver  up  the  said  premises  in 
as  good  a  condition  as  now  existing,  reason- 
able wear  and  tear  excepted.'' 

In  pursuance  of  the  above  agreement,  G. 
F.  Bloxam  entered  into  possession  of  the 
cellars,  and  continued  in  su.ch  possession 
without  having  exercised  his  option  till  the 
month  of  October,  1864,  on  the  13th  of 
which  month  he  was  adjudicated  a  bank- 
rupt, and  on  the  2nd  of  November  follow- 
ing* A.  G.  Pooley  was  appointed  creditors' 
assignee.  Shortly  afterwards,  Pooley  caused 
the  above  agreement  and  the  tenant's  in- 
terest thereunder  to  be  put  up  for  sale  by 
auction,  whereat  the  plaintiff  became  the 
purchaser  for  60/.,  and  duly  signed  a  con- 
tract to  purchase,  and  paid  a  deposit 

On  the  31st  of  January,  1865,  the  plain- 
tiff paid  the  balance  of  the  purchase-money, 
and  an  agreement  of  that  date  was  entered 
into  between  Pooley  of  the  one  part  and 
the  phdntiff  of  the  other  part,  which,  after 
reciting  the  agreement  of  the  27th  of  Sep- 
tember, 1856,  and  the  other  facts  above 
stated,  proceeded  as  follows :  *^  And  whereas 
the  said  Alexander  Gopsell  Pooley  has  con- 
tracted with  the  said  Stephen  Bucklandfor 
the  absolute  sale  to  him  of  all  his  estate 
and  interest,  as  such  assignee  as  aforesaid, 
in  the  said  premises  under  the  hereinbefore 
recited  agreement,  for  the  sum  of  60/. 
Now,  therefore,  in  consideration  of  the  said 
sum  of  60/.  to  the  said  Alexander  Gk>psell 
Pooley  paid  by  the  said  Stephen  Buckland, 
the  said  Alexander  Gopsell  Pooley  doth 
hereby  agree  with  the  said  Stephen  Buck- 
land  that  he  the  said  A.  G.  Pooley  shall 
and  will,  when  thereunto  required  by  the 
said  Stephen  Buckland,  his  executors,  ad- 
ministrators and  assigns,  at  his  or  their 
proper  costs  and  charges,  make,  do  and  exe- 
cute all  and  every  such  proper  acts,  deeds, 
matters  and  things  in  the  law  for  the  pur^ 
pose  of  assigning  and  assuring  the  estate 
and  interest  of  him,  the  said  A.  G.  Pooley, 
as  such  assignee  as  aforesaid,  in  the  pre- 
mises comprised  and  described  in  the  here- 
inbefore-recited agreement,  and  also  in  or 
under  the  same  agreement  as  the  said 
Stephen  Buckland,  his  executors,  adminis- 
trators or  assigns,  shall  be  advised  may  be 
necessary  for  carrying  into  effect  the  here- 
inbefore-recited contract  for  sale. 

3D 
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The  plaintiff  then  entered  into  possession, 
and  shortly  afterwards  received  a  notice  to 
quit,  signed  by  the  defendant's  solicitor. 
Some  correspondence  ensued,  in  which  the 
plaintiff,  "as  assign  of  Mr.  Bloxam,"  for- 
mally called  on  the  defendant  to  grant  him 
a  lease  of  the  premises  comprised  in  the 
agreement  of  the  27th  of  September,  1856, 
for  the  whole  residue  of  the  defendant's 
term  in  the  premises.  This  was  refused, 
and  immediate  possession  of  the  premises 
demanded  by  the  defendant,  who  said  that 
he  acknowledged  no  privity  between  him- 
self and  the  plaintiff;  his  solicitors  had 
previously  refused  to  give  the  phiintiff  a 
receipt  for  rent  tendered  by  him,  except  as 
agent  of  the  assignee. 

The  bill,  to  which  the  plaintiff  and  the 
defendant  were  the  only  parties,  prayed 
that  the  defendant  might  be  decreed  speci- 
fically to  perform  the  agreement  of  the 
27th  of  September,  1856,  by  executing  to 
the  plaintiff  a  lease  of  the  premises  com- 
prised therein,  for  the  remainder  of  the 
defendant's  term  therein,  according  to 
the  tenor  and  terms  of  the  agreement,  the 
plaintiff  being  willing  and  thereby  offering 
to  execute  a  counterpart  of  such  lease. 

Mr.  Jeswl  and  Mr.  WUlan,  in  support 
of  the  demurrer,  argued,  firsts  that  the 
option  could  only  have  been  exercised  by 
Bloxam  himself  within  the  term  of  three 
years  originally  granted;  secondly,  that  the 
option,  even  it  could  have  been  exercised 
by  Bloxam  after  the  three  years,  did  not 
pass  to  his  assignee,  and  could  not  have 
been  exercised  by  him;  thirdly,  that  even 
if  the  assignee  was  entitled  to  exerdse  the 
option  himself  he  had  not  done  so;  that 
he  had,  by  the  wording  of  the  deed  of 
January,  1865,  carefully  avoided  doing  so, 
and  that  he  could  not  assign  the  right 
to  exercise  the  option.  They  commented 
on 

LhweU  V.  Deuf,  1  You.  k  C.  C.C.  345; 

s.  c.  12  Law  J.  Rep.  (n.s.)  Chanc. 

158; 
and  referred  to 

The  Bankrupt  Law  Caruolidatum  Act^ 

1849,  M.  141,  145—149,  inclusive; 
and  insisted  that  those  sections  only  autho- 
rized the  assignees  themselves  to  execute 
any  powers  which  the  bankrupt  might  have 
executed  for  his  own  benefit,  but  gave  them 


no  authority  to  delegate  or  assign  any 
powers.  They  also  dwelt  on  the  marked 
absence  of  the  word  "  assigns"  in  the  agree- 
ment of  the  27th  of  September,  1856,  and 
urged  that  the  defendant  never  intended  to 
grant  anything  but  a  personal  lease  of  the 
cellars  under  his  own  house. 

Mr.  Hobhawe  and  Mr.  W.  W.  Cooper 
(who  were  only  called  upon  as  to  the  option 
passing  to  the  assignee)  argued  that  the 
assignee  had  clearly  elected  to  take  tihe 
benefit  of  the  agreement  of  September, 
1856,  and  the  option  therein  contained; 
that  the  "powers"  referred  to  in  the  Bank- 
rupt Acts  were  powers  in  the  strict  sense, 
where  the  bankrupt  took  no  interest  in  the 
property  in  default  of  appointment,  and 
where  of  old,  by  abstaining  from  exercising 
the  power,  he  committed  a  fraud  on  his 
creditors.  They  insisted  that  the  onusaion 
of  the  word  "assigns"  in  the  agreement 
was  immaterial 

Church  V.  Broum,  15  Yes.  258,  264,  and 

Gro^ie  v.  Tooke,  I  MyL  &  K.  431, 
established  that  assignability  was  incidental 
to  an  agreement  for  a  lease  where  there 
was  no  stipulation  against  assignment,  and 
that  the  option  would  pass  along  with  the 
other  interests  under  the  agreement  to  the 
assignea  They  commented  on  the  judg- 
ment in  Dowell  v.  Dew^  and  cited 

Morgan  v.  Rhodes,  1  MyL  k  K.  435. 

Eseex  v.  Euex,  20  Beav.  442. 

Brooke  v.  HewiU,  3  Yes.  jun.  253. 
Mr.  Jesself  in  reply. 

The  Mabtkr  of  thx  Rolls  (Feb.  8), 
after  stating  the  &ct8  and  that  the  question 
raised  by  the  demurrer  was,  wheUier  the 
option  to  take  a  lease  for  an  extended  term 
passed  to  the  assignees  and  was  assigned 
by  them  to  the  plaintiff,  said  that  the  demur- 
rer was  put  in  on  the  ground  that  there 
was  nothing  in  the  Bankrupt  Acts  to  enable 
the  assignee  to  convey  such  a  right  as  that 
in  question. — His  Lordship  then  read  the 
141st  and  147th  sections  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  as  being  the 
sections  applicable,  and  said — ^I  think  the 
original  lessee,  who  became  bankrupt,  did 
nothing  to  disentitle  himself  to  call  upon 
the  lessor  to  grant  him  an  extended  leasa 
I  think  the  only  question  on  this  demurrer 
is,  whether  the  option  passed  to  the  assig- 
nees.   The  agreement  with  Bloxam  was 
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made  for  valuable  coneideratioiL  That 
contract  was  one  of  which  Bloxam  might 
before  his  bankruptcy  have  enforced  .per- 
formance. I  am  of  opinion  that  his  whole 
mterest  nnder  that  contract  must  be  held 
indnded  under  the  141st  section.  If  this 
interest  had  not  passed  under  that  section^ 
I  should  have  had  considerable  doubt  whe- 
ther it  could  have  passed  under  the  147th 
section.  I  think,  however,  that  the  option 
was  part  of  Blozam's  interest  under  the 
agieementy  and  that  his  whole  interest  in 
the  agreement  formed  part  of  his  personal 
estate,  and  passed  to  his  assignee. 
Demuirer  oveiruled. 

Sofidton— Meem,  Ingle  k  Goody,  for  plaintiff; 
Mr.  C.  B.  HaUward,  for  defendant. 


M.R. 

Loan  RoMiLLT. 

Jan.  16; 
Feb.  13. 


PBTTINOER  V.  AMBLER. 
BUNN  V,  PETTINOEB. 


Will — Power  of  Appointment  by  "  Zcw^" 
WiU—WUU  AO-^l  Vict.  c.  26.  m.  24,  27. 

The  teataior^  hy  his  will  (expressed  to  he 
his  last  will),  dated  in  1858,  devised  all 
real  estate  of  which  he  should  at  his  death 
be  9eised  or  possessed,  or  over  which  he 
dwuld  have  power  to  dispose,  upon  certain 
trusts. 

By  a  voluntary  settlementy  made  in  1862, 
the  testator  conveyed  all  his  reed  estate,  sub- 
ject to  life  estates  in  himself  and  his  wife, 
upon  such  trusts  as  he  should  by  his  '<  last 
^ill"  or  any  codicil  thereto  appoint,  and  in 
default  of  appointment,  upon  trust  for  his 
wife  in  fee. 

By  another  will,  dated  subsequently  to 
the  settlement,  and  expressed  to  be  the  testa- 
tof^s  last  will,  in  express  exercise  of  the 
power  reserved  to  him  in  the  settlement,  he 
appointed  an  annuity  of  150/.  to  C.  W. 
out  of  hds  freehold  estate,  but  did  not  in 
any  other  way  refer  to  his  previous  wUl  or 
the  settlement : — Held,  that  the  residuary 
gift  in  the  will  of  1858  did  not  operate  as 
an  exercise  of  the  power  reserved  by  the 
settlement,  the  fact  thai  the  testator  had 
executed  a  will  subsequent  to  the  settlement, 
which  was  entitled  his  *^last  will,"  being 


sufficient  evidence  of  an  intention  thai  the 
earlier  will  should  not  operate  as  an  execu- 
tion of  the  power. 

John  Bunn,  by  his  will,  expressed  to  be 
his  ''last  will,"  and  dated  the  3rd  of  Au- 
gusty  1858,  after  bequeathing  certain  pecu- 
niary legacies,  and  giving  certain  annuities 
to  be  issuing  out  of  a  certain  farm,  called 
Humphries  Farm,  devised  the  same  farm 
and  three  freehold  houses,  Nos.  18,  19  and 
20,  Weymouth  Terrace,  Hackney  Road, 
Shoreditch,  unto  his  brother  Thomas  Bunn 
absolutely,  and  devised  his  two  freehold 
houses,  1  and  2,  York  Cottages,  Old  Kent 
Boad,  to  the  defendant  Ann  Maton  abso- 
lutely, and  devised  his  copyhold  estate  at 
Epping  Phun  to  Elizabeth  Jane  Ambler, 
otherwise  E.  J.  Bunn,  absolutely,  and  also 
his  vreaiing  apparel,  watches,  jewels  and 
personal  ornaments,  and  all  household  fur- 
niture and  effects  and  household  stores, 
absolutely;  and  he  devised  and  bequeathed 
his  freehold  house  and  premises  at  Cooper- 
side,  near  Epping,  and  his  two  copyhold 
houses  in  Linsay  Street,  Epping,  and  divers 
leasehold  houses  and  premises,  with  their 
respective  appurtenances,  unto  and  to  the 
use  of  E.  J.  Ambler  and  K  A.  Harding, 
their  heirs,  executors,  administrators  and 
assigns,  upon  trust  for  E.  J.  Ambler  or 
Bunn,  during  her  life,  with  remainder 
upon  trust  for  such  of  the  testator's  blood 
relations  as  K  J.  Ambler  or  Bunn  should 
by  vidll  appoint^  and,  subject  thereto, 
upon  trust  to  sell  and  divide  the  net 
proceeds  in  equal  shares  among  such  of 
fifteen  persons  therein  named  as  should  be 
living  at  the  death  of  E.  J.  Ambler  or 
Bunn ;  '^  and  as  to  all  other  estates  and 
effects,  real  and  personal,  which  he  the 
testator  should  at  his  decease  be  seised  or 
possessed  of,  or  in  any  way  entitled  to,  or 
over  which  he  had  or  should  have  power 
to  dispose,"  he  gave  the  same  unto  E.  J. 
Ambler  or  Bunn  and  K  A.  Harding, 
their  heirs,  executors  and  administra- 
tors, upon  trust  to  collect,  receive  and 
get,  in  sell,  dispose  of,  and  convert  into 
money,  all  the  said  estate  and  effects, 
and  out  of  the  proceeds  to  pay  and  dis- 
charge his  debts  and  funeral  expenses  and 
the  legacies  thereinbefore  given,  and,  subject 
thereto,  to  pay  and  divide  the  surplus  unto 
and  between  six  persons  therein  mentioned. 
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And  lie  thereby  appointed  R  A.  Ambler  or 
Bunn  and  K  A.  Harding  executors  of  that 
his  will,  and  thereby  revoked  all  wills, 
codicils,  and  other  testamentary  dispositions 
theretofore  made  by  him,  and  declared  that 
to  be  his  only  will. 

The  testator  made  two  several  codicils 
to  his  will,  dated  the  8th  of  July,  1861, 
and  the  9th  of  July,  1862,  and  thereby 
revoked  certain  of  the  gifts  contained  in 
his  wiU,  and  gave  the  same  for  and  between 
Jane  E.  Ambler  or  Bunn  and  Anne  Pettin- 
ger,  equally ;  and  in  all  other  respects  he 
confirmed  his  will 

By  a  voluntary  settlement,  dated  the  1 6th 
of  August,  1862,  and  made  between  John 
Bunn  of  the  one  part,  and  Caroline  Wight- 
man  and  Anne  Pettinger  of  the  other  part, 
all  the  farm  and  lands  called  Humphries 
Farm  (except  such  parts  thereof  as  were  of 
copyhold  or  customary  tenure),  and  the  three 
freehold  houses,  18,  19,  and  20,  Weymouth 
Terrace,  Hackney  Road,  and  the  two  freehold 
tenements,  1  and  2,  York  Cottages,  Old 
Kent  Road,  and  the  freehold  messuage  at 
Cooperside,  near  Epping,  and  certain  houses 
and  hereditaments  in  the  York  Road, 
Brighton,  and  all  other  the  freehold  heredita- 
ments and  estate  (if  any)  of  him  John 
Bunn  were  conveyed  by  him  imto  and  to 
the  use  of  Caroline  Wightman  and  Anne 
Pettinger,  their  heirs  and  assigns,  upon 
trust  for  John  Bunn  during  his  life,  with 
remainder  upon  trust  for  E.  J.  Ambler  or 
Bunn  during  her  life,  and  after  the  decease 
of  the  survivor  of  John  Bunn  and  Elizabeth 
Jane  Ambler  or  Bunn,  ''  upon  such  trusts, 
intents,  and  purposes,  and  in  such  manner 
in  all  respects  as  John  Bunn,  by  his  last 
will,  or  any  codicil  or  codicils  thereto 
should  appoint,  and  for  defiEiult  of  such 
appointment,  and  subject  thereto,  upon 
trust  for  Elisabeth  Jane  Ambler  or  Bunn, 
her  heirs  and  assigns  for  ever." 

Subsequently  to  the  execution  of  the 
above  settlement,  the  testator  made  another 
will  or  testamentary  paper,  dated  the  6th  of 
November,  1862,  and  which  was  as  follows: 
"  This  is  the  last  will  of  me,  John  Bunn, 
of  Hill  House,  Westcott,  in  the  county  of 
Surrey,  Esq.  I  do  hereby  by  this  my  will, 
in  pursuance  of  a  power  given  and  reserved 
to  me  by  a  deed  of  settlement,  which  deed 
bears  date  the  16th  day  of  August,  1862, 
and  is  made  between  me  the  said  John 


Bunn  of  the  one  part,  and  Ovoline  Wight- 
man  and  Ann  Pettinger  of  the  other  part, 
give^  devise  and  bequeath  to  my  dear  sister, 
the  said  Ann  Pettinger,  during  her  life,  in 
annuity  or  annual  payment  of  100^,  to  be 
raised  out  of  my  freehold  property ;  and  I 
do  hereby  give,  devise  and  bequeath  all 
my  copyhold  property  wheresoever  to 
Caroline  Wightman,  of  No.  1,  Moore  Park 
Villas,  London  Boikl,  Fulham,  her  heire 
and  assigns ;  and  I  appoint  the  said  Add 
Pettinger  and  Caroline  Wightman  ezecu- 
trices  hereof." 

The  testator  died  in  July,  1863,  and  all 
the  above  testamentary  papers  were  proved 
by  Anne  Pettinger  and  Caroline  Wigh^ 
man.  The  chief  question  before  the  Court 
was,  whether  the  residuary  gift  in  the 
will  of  18*^8  operated  as  an  execution  of 
the  power  of  appointment  in  the  settle- 
ment, so  as  to  charge  the  legacies  and 
annuities  upon  the  reversion  of  the  free- 
holds. 

Mr,  Selwyn  and  Mr,  Hardy,  for  Anne 
Pettinger,  insisted  that  the  will  of  1858 
operated  as  an  execution  of  the  power  in 
the  settlement,  subject  only  to  the  annuity 
given  by  the  will  of  the  6th  of  November, 
1862.  If  the  latter  will  had  not  been 
executed,  it  could  not  be  doubted  that  the 
earlier  will  would  have  operated  as  an  exe- 
cution  of  the  power.  What  difference  could 
the  execution  of  the  subsequent  will  make 
except  where  its  provisions  were  inoonsisr 
tent  with  those  of  the  prior  onet  The  later 
will  could  not  displace  the  operation  of  the 
Wills  Act  on  the  earlier  wilL  It  was  clear 
law  that  where  there  was  a  series  of  testa- 
mentary instruments,  though  the  first  should 
be  called  a  codicil,  and  the  last  a  wUl, 
the  prior  instruments  would  not  be  re- 
voked or  affected  by  the  later  ones,  except 
so  far  as  the  subsequent  dispositions  were 
inconsistent  with  the  earlier  ones.  They 
relied  upon — 

Stillman  v.  Weedan^  16  Sim.  26;  s.& 

18  Law  J.  Rep.  (x.s.)  Chanc  46. 
Thomas  v.  JaneSj  2  Johns.  &  H.  475; 

S.C.   31  Law  J.   Rep.  (n.b.)  Ghana 

732. 
They  also  argued  that  it  was  settled  that 
the  fact  of  a  later  will  being  called  "  the 
last  will"  did  not  render  it  revocatoiy — 
1  Wnu.  on  Execuiorsy  144,  and  the  aatho- 
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rities  there  cited.   As  to  the  effect  of  the 
settlement,  they  cited 

Ford  V.  De  Pontes,    30   Beav.    672; 

B.C.  31  Law  J.  Rep.  (n.s.)  Chanc 

185. 

Mr.  BenihatOf  for  Mr.  and  Mrs.  Maton, 

annuitants  under  the  will  of  1858,  adopted 

the  same  ai^giunents. 

Mr.  Baggaliay  and  Mr.  Rowcliffe,  for 
Thomas  Bann. — From  the  date  of  the  set- 
tlement to  the  date  of  the  last  will  the 
appointees  under  the  first  will  were  clearly 
entitled ;  they  would  have  been  absolutely 
entitled  if  ^e  testator  had  died  without 
executing  the  last  will:  how  can  they  be 
deprived  of  their  estate  by  the  last  will, 
unless  it  discloses  an  intention  to  revoke 
the  earlier  one?  As  the  latter  will  contains 
no  declared  intention  of  revoking,  it  can 
only  revoke  the  prior  one  so  far  as  its  dis- 
positions are  inconsistent  therewith.  They 
cited,  in  addition  to  the  authorities  before 
quoted, 

Cojield  V.  Pollard,  3  Jur.  N.S.  1203, 
approved  of  in 

Suffden  on  Powers  (8th  edit),  309. 
As  to  a  "last  will"— 

Freeman  v.  Freeman^  5  De  Gkx,  M.  & 

a  704;  a  c.  Kay,  479;  23  Law  J. 

Hep.  (N.8.)  Clianc.  838. 

Mr.  Bardiwell  and  Mr.  Luck^  for  other 

legatees  under  the  will  of  1858,  adopted 

the  same  arguments. 

Mr.  Jesgel  and  Mr.  SutantUmy  for  E.  J« 
Bunn,  the  testator's  widow,  the  defendant 
in  the  firnt  suit  and  the  plaintiff  in  the 
second,  after  observing  that  the  latter  suit 
was  not  a  cross-suit,  though  it  involved  the 
same  question,  admitted  that  the  words 
'^last  will''  alone  would  not  revoke  an 
earlier  will;  but  they  argned  that  they 
would  if  coupled  with  inconsistent  disposi- 
tions also,  and  they  submitted  that  there 
was,  on  the  whole,  that  amoimt  of  incon- 
sistency of  disposition  which,  coupled  with 
the  language  of  the  instruments,  would 
induce  the  Court  to  hold  that  the  testator 
did  not  intend  the  two  wills  to  stand  toge- 
ther. The  devises  in  the  will  of  1858  were 
intended  to  have  a  present  operation  and 
not  to  pass  merely  a  reversion. 
They  cited 
PUnty  V.  WeH,  17  Law  J.  Rep.  (n.s.) 
C.P.  316;  S.C.  9  Jur.  468;  6  Com. 
B.  Hep.  201. 


As  to  the  effect  of  the  grant  of  probate, 
they  cited 

Bamea  v.  Vincent,  5  Moo.  RC.  201. 

Stoddart  v.  Grant,  1  Macq.  163. 
As  to  the  effect  of  the  settlement  upon  the 
earlier'will, 

Farrar  v.  Winterton,  5  Beav.  1. 

Galev.  Gale,  21Ibid.  349. 
Mr.  Joshua  IVilliamSyioT  Caroline  Wight- 
man. 

Mr.  Selwyn,  in  reply. 

TheMASTBB  OF  THB  Rolls  (Feb.  13,) — 
after  stating  the  facts,  as  above  given, 
and  observing  that  the  question  was, 
whether  the  will  which  was  dated  the 
3rd  of  August^  1856,  was  an  execution 
of  the  power  contained  in  the  settlement^ 
said  as  follows — There  are  two  clauses  in 
the  Wills  Act,  which  in  one  sense  may  refer 
to  this  :  one  is  the  24th,  which  says,  "A  will 
shall  be  construed  to  operate  as  if  executed 
immediately  before  the  death  of  the  tes- 
tator," and  the  27th,  which  enacts,  *'  That  a 
general  gift  shall  include  all  estates  which 
a  testator  has  the  power  to  appoint^  unless 
a  contrary  intention  shall  appear  by  the 
words  of  the  will  itsel£" 

Now  the  effect  of  the  settlement,  it  is 
to  be  observed,  is  to  revoke  the  whole  of 
the  dispositions  in  the  first  will,  except  as  to 
the  annuities ;  and  the  last  will  gives  a  dif- 
ferent disposition  as  to  the  copyholds.  The 
£ict  of  the  settlement  disposing  of  the  whole 
does  not  prevent  the  operation  of  the  earlier 
wiU,  because  both  wills  are  admitted  to  pro- 
bate, and  it  is  a  question  of  construction.  The 
settlement  gives  a  power  to  the  testator  to 
dispose  of  the  freeholds  after  the  death  of 
Mrs.  Bunn.  I  think  I  must  look  at  the 
settlement  and  the  testamentary  instru- 
ments together,  to  understand  them  pro- 
perly. I  find  two  wills,  one  in  August,  1858, 
and  another  in  November,  1862,  and  1  find 
the  settlement  which  says,  '*  The  freeholds 
shall  go  in  a  particular  manner,  unless 
otherwise  appointed  by  my  last  wilL"  If 
both  these  wills  had  proposed  to  deal  with 
the  property,  and  had  appointed  it  by  several 
and  inconsistent  devises,  the  latest  in  date 
would  have  governed  the  disposition  of  the 
property.  After  considering  the  matter  in 
every  respect,  I  think  the  fact  of  the  tes- 
tator's making  a  second  will  after  the  date  of 
the  settlement,  and  calling  that  his  last  will, 
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is  evidence  that  he  did  not  intend  his  fiist 
will  to  operate  as  an  execution  of  the  power 
contained  in  the  settlement  If  a  man  leaves 
several  wills,  all  of  which  are  intended  to 
operate  more  or  less  on  his  property,  though 
each  one  is  called  his  last  will  (as  no'  doubt 
it  was  when  it  was  executed),  still  each 
former  will  ceases  to  be  the  hist  will  when 
another  is  executed ;  and  this  is  so,  although 
the  former  wills  are  still  operative,  and 
though  they  are  all  proved,  and  speak  from 
the  death  of  the  testator.  The  testator  may 
obviously  distinguish  between  the  first  and 
second  and  last  wills,  as  he  might  between 
the  first,  second  and  last  codicils,  and  yet 
all  may  speak  frt>m  his  death;  and  the  only 
question,  in  my  opinion,  that  has  arisen  is, 
whether  he  has  intended  to  make  such  a 
distinction  here. 

Suppose  this  case,  that  a  testator  settled 
property  upon  A.  for  life,  with  remainder 
to  B.  for  life,  and  afterwards,  after  reciting 
that  he  had  made  three  wills,  with  respect 
to  various  portions  of  his  property,  the  set- 
tlement directed  that  the  property  the  sub- 
ject of  the  settlement  should,  after  the  death 
of  B,  go  according  to  the  directions  con- 
tained in  the  first  will,  or  according  to  the 
directions  contained  in  the  second  will,  or 
according  to  the  directions  contained  in  the 
last  will,  no  one,  I  think,  could  doubt  that 
this  would  operate  as  a  settlement  according 
to  the  directions  contained  in  the  one  of  the 
three  wills  which  he  so  distinguished  in  order 
of  date.  Suppose  again  that  the  settlement, 
after  reciting  that  he  had  made  a  will, 
directed  that  the  property  settled  should  go 
according  to  the  directions  contained  in  the 
last  will,  I  think  the  same  effect  would  be 
produced,  and  I  think  so  too,  if  he  had 
directed  how  the  property  should  go,  if  he 
did  not  otherwise  direct  in  that  one  of  his 
wills  which  should  be  the  last  of  the  wills 
he  should  leave. 

These  are,  in  my  opinion,  only  different 
modes  of  doing  the  same  thing,  that  is, 
distinguishing  between  the  wills  he  leaves ; 
and  the  real  question  I  think  is,  what  is 
done  here?  One  of  these  suits  is  a  suit 
for  the  purpose  of  carrying  into  execution 
the  trusts  of  the  settlement  of  August, 
1862.  By  this  settlement  he  directs  that 
after  the  death  of  Mrs.  Bunn,  the  property 
shall  go  as  he  should  appoint  by  his  last 
will,  and  in  default  of  such  appointment 


he  gives  it  to  ner  absolutely.  Three  montb 
after  he  makes  a  will  which  he  calls  his 
last  will  It  is,  in  &ct,  his  last  will,  thoa^ 
thero  is  another  will  of  his,  called  a  last 
will,  but  prior  in  date,  and  which  is  still 
umrevoked.  By  this,  which  is  the  last  inll 
in  fact,  so  fiar  as  the  date  of  execution  is 
concerned,  he  makes  an  appointment  of  an 
annuity  out  of  the  freeholds,  but  nothing 
more.  In  this  state  of  circumstances  I 
think  the  former  will  cannot  be  brought  in 
to  operate  as  an  execnticm  of  the  power 
contained  in  the  settlement  It  is  dear, 
I  think,  to  any  person  not  versed  in  the 
technical  matters  of  legal  language  and 
fictions,  that  when  a  man  has  made  a  will, 
not  intending  to  make  another,  and  settles 
property  so  as  to  go  in  a  particular  manner, 
unless  altered  by  his  last  will,  or  the  h»t  of 
his  wills,  he  means  the  latest  will  in  date. 
If  he  has  two  wills,  he  does  not  say  ''as 
appointed  by  my  wills  generally,"  but  "my 
last  wilL"  Supposing  he  had  said  ''  by  my 
first  will,"  would  not  that  be  designating 
the  will  of  1858?  He  might  have  made 
new  wills  afterwards  as  often  as  he  thought 
fit  from  time  to  time  to  vary  the  disposition 
of  his  property,  merely  intending  that  the 
last  wiU  should  be  the  one  to  exercise  the 
power.  It  is  true  that  a  testator  does  not 
often  make  more  wills  than  one,  intending 
each  to  have  an  operation,  though  he  fre- 
quently makes  many  codicils  ;  would  there 
have  been  any  difficulty  here  if  he  had 
said  <<  the  last  codicil,"  instead  of  <'  the  hist 
will,"  and  so  have  determined  the  operation 
of  the  power  of  appointment  itself  on  the 
property  by  the  exereise  or  non-exercise  of 
the  power  by  the  last  of  the  codicils  he 
made  ?  If  I  adopted  the  other  view,  then 
I  should  be  deciding  that  the  words  *'  last 
will"  meant  "a  will  I  have  made,"  or 
"  either  of  the  wills  I  have  made" ;  the 
more  so,  as  the  settlement  is  a  conveyance 
of  everything  contained  in  the  will,  with 
the  exception  of  the  copyholds.  It  is  also 
to  be  observed  that  there  might  have  been 
a  very  good  reason  operating  within  the 
testator's  mind  for  leaving  the  will  of  1858 
to  operate  in  other  respects,  and  not  en- 
tirely revoking  it  by  his  will  of  1862,  for 
if  he  had  acquired  any  freehold  property 
after  the  date  of  the  settlement,  it  would 
have  passed  by  the  first  vrill,  and  not  by 
the  second. 
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I  am  therefore  of  opinion  that  the  -will 
of  Angust,  1858,  did  not  operate  as  an 
ezecation  of  the  power  contained  in  the 
settlement  of  1862,  with  respect  to  the 
freehold  property  comprised  in  the  settle- 
ment, and  a  declaration  to  that  effect  must 
be  made  in  both  suits. — His  Lordship  after- 
wards requested  counsel  to  understand 
from  his  judgment  that  if  the  testator  had 
not  made  a  will  after  the  settlement,  he 
should  have  held  that  the  first  will  was  an 
ezecation  of  the  power. 

Soliciton — Mean*.  Paiker,  Booke  ft  Pftrkera,  for 
plaintiff  in  fint  suit;  Mr.  J.  G.  Waagh.  for 
plaintiff  in  aeoond  anit ;  MeaavB.  Walters  ft  Guah, 
Moian.  Gregoiy  ft  Bowdiffea,  Meaara.  Chillon, 
Burton,  Yeatea  ft  Hart,  agenta  for  Meaara. 
Coohon  ft  Beloe,  King*a  Lynn,  for  defendanta. 


V.C.  ) 
15.     / 


MITCHELL  V.  STEWARD. 


Wood,  V.C. 
Feb. 


CowHant — Conveyance  in  Fee — Restrio- 
tive  Covenants — Waiver — Acquiescence, 

An  estate  was  sold  in  lots,  each  lot  con- 
nsUnff  of  a  house  and  some  adjacent  land. 
The  fee  was  conveyed  to  the  purchasers^  who 
covenanted  respectively  with  the  vendors  that 
the  front  or  elevation  of  the  houses  should 
not  he  altered  without  the  vendort^  consent 
in  writing^  and  that  the  premises  should  not 
be  used  as  a  pubUc-hotue,  beer-shopy  tempe- 
rance hotely  «kc,  : — HeH  <^  ^«  vendors 
had  not  waived  their  right  to  insist  upon  the 
cbservanee  of  this  covenant  by  forbearing  for 
periods  of  six  and  nine  months  respectively 
from  taking  proceedings  against  two  of  the 
purchasers  who  sold  beer  upon  their  premises^ 
hut  in  such  a  way  that  the  sale  was  not 
visible  to  the  occupiers  of  the  other  houses. 

In  1852  the  plaintifis,  being  seised  in 
fee  cxf  a  piece  of  land  in  Plymouth,  known 
ss  Windmill  Park,  caused  the  same  to  be 
offered  for  sale  in  lots  for  building,  and 
under  the  conditions  of  sale  the  purchasers 
were  required  to  conform  to  a  certain  general 
p>lan  in  building,  and  to  enter  into  restric- 
tive  coTenants  as  to  the  user  of  their  respec- 
tive lots. 

The  conditions  of  sale  were  signed  by 
the  respective  original  purchasers  of  building 
sitesy  and  were  referred  to  in  the  contracts 


signed  by  the  same  purchasers,  and  it  was 
generally  and  mutu^y  understood  by  all 
persons,  vendors  and  purchasers  of  the 
several  lots,  that  the  covenants  were  to  be 
entered  into  by  each  purchaser  with  the 
vendors  for  the  benefit  of  all  persons  in 
general,  vendors  and  purchasers,  and  their 
assigns,  respectively,  and  such  covenants 
were  accordingly  inserted  in  every  convey- 
ance made  by  the  vendors  to  purchasers 
from  tJiem. 

The  houses  when  completed  formed  HUl 
Park  Crescent.  The  block  forming  the  north 
side  is  bounded  on  the  west  by  the  Tavistock 
Road,  and  on  the  east  by  the  Bison  Road, 
both  of  which  cut  the  crescent  at  an  angle. 
No.  1  is  the  westernmost  house  of  the  block, 
No.  32  the  easternmost 

The  defendant  Steward  was  the  sub- 
purchaser of  the  house  No.  1,  and  of  an 
adjoining  piece  of  land  in  the  rear  fronting 
towards  the  Tavistock  Road.  At  the  time  of 
the  original  purchase  from  the  plaintiffs,  his 
vendor  entered  into  covenants  similar  to 
those  required  from  all  the  other  purchasers, 
and  referred  to  in  the  general  conditions 
of  sale.  Such  covenants  were  as  follow  : 

"  The  said doth  hereby,  for  himself, 

his  heirs,  executors,  administrators  and 
assigns,  covenant  and  agree  with  the  said 
parties  hereto  of  the  first  part,  their  heirs 
and  assigns,  that  the  front  or  elevation  of 
the  dwelling-house  erected  on  the  said  piece 
of  land  shall  not  be  at  any  time  hereafter 
altered  without  the  consent  in  writing 
of  the  said  parties  hereto  of  the  first 
part,  their  heirs  or  assigns.  And  further, 
that  the  said  dwelling-house  and  premises 
shall  not  be  used  as  a  public-house,  beer- 
shop,  temperance  hotel  or  place  of  public 
entertainment  or  amusement,  nor  for  any 
noisome  or  offensive  trade  or  business  or 
manufacture,  or  any  business  or  manufiac- 
tnre.  requiring  the  use  of  a  steam-engine." 

The  house  and  land  at  the  back  were 
conveyed  to  the  defendant  Steward  by  an 
indenture  dated  the  19th  of  December, 
1862,  by  which  the  said  defendant  cove- 
nanted for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  to  observe  the 
covenants  contained  in  the  original  convey- 
ance. 

Steward  subsequently  erected  three  shops 
upon  the  land  at  the  back  of  No.  1.  They 
fronted  towards  the  Tavistock  Road,  and 
therefore  could  not  be  seen  from  the  houses 
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Id  the  crescent  In  one  of  them  the  sale  of 
beer  had  been  carried  on  by  Steward  aince 
the  11th  of  February,  1865. 

By  an  indenture  dated  the  9th  of  June, 
1865,  made  between  Steward  of  the  one 
part,  and  Stranger  of  the  other  part,  No.  1, 
Hill  Park  Crescent  was  demised  and  leased 
by  Steward  to  Stranger  for  a  term  of  ten 
years,  determinable  at  the  end  of  three,  five, 
or  seven  years,  at  the  option  of  the  lessea 
The  lease  contained  a  covenant  by  the 
defendant,  Stranger,  that  he,  his  executors, 
administrators  or  assigns,  should  not  make 
any  alterations,  or  carry  on  a  business  in 
the  front  of  the  demised  premises,  or  make 
any  alterations  in  any  other  part  thereof, 
without  the  sanction  of  the  defendant  Stew- 
ard, his  heirs  or  assigns;  and  that  all  such 
alterations  to  be  so  made  should  be  re- 
instated at  the  expiration  or  sooner  deter- 
mination of  the  term;  but  did  not  in  any 
other  way  restrict  the  defendant  Stranger 
from  using  the  premises  as  a  public-house, 
beer-fihop,  temperance  hotel  or  place  of 
public  entertainment  or  amusement  In 
£fict,  it  was  arranged  between  Steward  and 
Stranger  that  the  sale  of  beer  should  be 
carried  on  on  the  premises  by  means  of  a 
side  door  opening  into  the  Tavistock  Road ; 
but  that  there  should  be  no  appearance  in 
the  front,  towards  Hill  Park  Crescent,  of 
a  beer-shop  or  any  similar  building  that 
would  Ml  within  die  covenants ;  and  that 
the  building  should  continue  to  present  the 
appearance  of  a  private  dwelling-house  to- 
wards Hill  Park  Crescent  Before  the  lease 
was  executed.  Steward  told  Stranger  that 
the  plaintiffs  had  acquiesced  in  his  selling 
beer  in  one  of  the  three  before-mentioned 
shops  fronting  to  the  Tavistock  Road,  and 
that  he  did  not  think  that  they  would 
interfere  with  him  if  he  sold  beer. 

Shortly  after  the  lease  was  granted. 
Stranger  applied  for  the  necessary  licences . 
for  selling  beer  and  wine  to  be  drunk 
on  the  premises,  and  he  had  commenced 
altering  the  front  or  elevation  of  the  house 
in  order  to  make  it  more  convenient  for 
such  purposes. 

On  the  8th  of  July,  1865,  the  plaintiffs 
served  each  of  the  defendants  with  a  notice 
requiring  them  to  restore  the  front  or  ele- 
vation to  its  original  condition,  and  to 
observe  the  covenants  under  which  the 
premises  were  held.  Abortive  negotiations 
thereupon    ensued,   and,    eventually,    the 


defendants  were  informed  that  the  sale  of 
beer  and  wine  would  not  be  allowed. 

The  bill  was  filed  on  the  1st  of  August, 
1865,  and  it  prayed  that  the  defen^mto 
might  be  restrained  by  injunction  fram 
making  any  alteration  in  the  front  or  ele- 
vation of  the  dwelling-house  and  premises, 
Na  1,  Hill  Park  Crescent,  without  the 
consent  of  the  plaintiflb,  and  from  using  the 
dwelling-house  and  premises  or  any  put 
thereof  as  a  public-house,  beer-«hop,  tem- 
perance hotel  or  place  of  public  entertain- 
ment or  amusement,  or  for  any  noisome  or 
offensive  trade  or  business  or  manafiacture. 

The  pUintiffs'  right  to  relief  was  resisted 
by  Stranger,  on  the  ground  that  he  had  do 
notice  of  the  covenants  binding  Steward; 
but  the  Court  considered  that  the  facts 
proved  in  evidence  rebutted  this  defence. 
Both  defendants  contended  that  the  plain- 
tiffs had,  by  their  conduct,  waived  the 
benefit  of  the  covenants.  As  to  this,  in 
addition  to  the  facts  already  mentioned. 
Stranger,  in  his  affidavit,  stated,  that  from 
about  the  end  of  the  year  1864  to  July, 
1865,  the  business  of  a  beer-seller  was 
carried  on  at  No.  32,  and  a  large  notice 
painted  outside  the  house,  and  that  no  one 
could  pass  through  Hill  Park  Crescent 
without  seeing  that  the  beer  business  was 
carried  on  there;  and  that  in  May,  I860, 
the  following  bill,  in  laige  letters,  was 
exposed  in  No.  1,  Hill  Park  Crescent: 
**  This  house  to  be  let,  with  immediate  pos- 
session ;  inquire  of  Mr.  Steward.  Would  be 
let  for  an  hotel  or  lodging-house,  if  required. 
28th  March,  1865." 

The  plaintiffs'  evidence,  however,  shewed 
that  the  sale  of  beer  in  No.  32  was  earned 
on  in  that  part  of  the  premises  yridck 
fronted  the  Bison  Road,  and  which  could 
not  be  seen  fn>m  Hill  Park  Crescent,  and 
was  at  a  distance  from  the  principal  entraoce 
of  the  Crescent,  which  was  at  the  other  end. 
Proceedings  had,  however,  been  commenced 
against  the  occupier  to  stop  the  sale  of 
beer. 

Mr.  RoU  and  Mr.  Mackeson^  for  the  - 
plaintiffs. — ^The  question  in  this  case  is  not 
whether  the  covenants  are  such  as  mn  with 
the  land,  for  the  defendants  had  clear  no- 
tice of  them,  and  the  conduct  of  the  pbdn- 
tiffs  has  not  been  such  as  to  deprive  them 
of  their  rights  on  the  ground  of  waiver  or 
acquiescence. 
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Mr.  Iw»y  for  the  defendant  Steward. — 
As  againftt  the  defendant  Steward,  at  all 
eTeots,  the  bill  most  be  dlBmissecL  For 
Steward  was  not  bound  to  insert  in  the 
lease  to  Stranger  a  covenant  binding  him 
to  observe  the  covenant  in  the  original 
giant,  and  as  no  case  of  frand  or  collusion 
\%  proved,  he  is  not  a  necessary  party  to 
the  suit  He  also  insisted  that  the  plain- 
tiis  had  waived  their  right  to  interfere. 

Mr,  Kayy  for  the  defendant  Stranger. — 
As  to  the  alteration  in  the  front  or  elevation, 
that  was  completed  before  the  bill  was  iSled. 

[Wood,  V.C— The  bill  does  not  ask  for 
a  mandatory  injunction.] 

With  regard  to  the  sale  of  beer,  the 
plainti^  have  tacitly  abandoned  their  ori- 
ginal scheme,  having  allowed  the  sale  of 
beer  to  go  on  for  some  time  in  the  shop  at 
the  back  of  No.  1,  and  in  No.  32.— 

The  Duke  of  Bedford  v.  the  Trustees  of 
the  British  Museum,  2  Myl  <k  K.  552 ; 
S.C.  2  Law  J.  Hep.  (n.s.)  Chanc.  129. 
In  a  case  like  the  present,  both  the  right 
and  the  remedy  are  the  creatures  of  equity, 
for  restrictive  covenants  entered  into  on 
purchase  of  the  fee  do  not  run  with  the 
land.  The  rule  therefore,  which  requires 
a  plaintiff  to  be  active  and  vigilant,  applies 
with  special  force. — 

Buffer  V.  Williams,  Turn.  &  R  18. 
A  reply  was  not  called  for. 

Wood,  V.C. — There  must  be  an  injunc- 
tion according  to  the  prayer  of  the  bilL 
Stnmger  must  clearly  be  taken  to  have 
known  that  his  lessor  had  covenanted  not 
to  alter  the  front  or  elevation,  nor  to  carry 
on  certain  trades,  and  there  is  no  pretence 
for  saying  that  he  was  misled  by  any  sup- 
posed acquiescence  on  the  part  of  the 
plaintiffs.  Steward  had  indeed  told  him 
that  he  had  been  allowed  to  carry  on  the 
business  of  beer-selling  unmolested,  and 
he  seems  to  have  thought  that  the  same 
had  been  done  for  some  time  by  Prout 
But  if  Stronger  considered  that  as  prima 
facie  evidence  of  an  intention  to  abandon 
the  covenants  he  coul4  have  easily  inquired 
of  the  plaintiffs,  and  ascertained  how  the 
matter  really  stood 

But,  after  all,  what  is  the  time  over 
which  this  supposed  acquiescence  extends  f 
As  to  Steward's  premises,  six  months. 
Steward's  covenant,  no  doubt,  extended  to 

Kbv  Saain,  35.— Chaho. 


the  land  in  the  rear  of  the  house  which  he 
purchased.  It  appears,  then,  that  in  one 
of  the  shops  which  he  bmlt  on  this  land, 
the  sale  of  beer  was  carried  on  by  him  from 
February  to  July,  1865.  I  assume  that 
some  of  the  plaintiffs  were  aware  of  this. 
They  say,  indeed,  that  they  were  not  cer- 
tain whether  the  covenant  extended  to 
this  land  Possibly,  that  would  not 
assist  them,  if  the  acquiescence  were  in 
other  respects  effectual.  I  cannot,  how- 
ever, think  that  the  mere,  forbearance  to 
file  a  bill  from  February  to  August  is 
enough  to  deprive  the  plaintiffs  of  a  valu- 
able right,  of  which  they  are  trustees  for 
all  the  purchasers,  especially  when  all  the 
defendant  had  to  do  was  to  go  and  inquire 
of  them  why  they  had  not  interfered 

As  to  the  sale  of  beer  by  Prout,  this 
seems  to  have  gone  on  without  interfer- 
ence from  December,  1864,  to  some  time 
in  August,  1865,  when  the  plaintiffs  filed 
a  bill  against  him.  The  house  in  question 
fronts  to  a  back  lane,  and  the  sale  of  beer 
is  not  apparent  from  the  front  of  the  crescent 
The  plaintiffs,  it  is  true,  for  some  months 
forbear  to  take  hostile  proceedings  against 
him.  But  the  wrong  was  continuing  all 
that  time,  and  I  do  not  think  that  the 
delay  on  the  part  of  the  plaintiffs  is  enough 
to  deprive  them  of  all  right  The  cases 
referred  to  of  The  Duke  of  Bedford  v.  the 
Trustees  of  the  British  Museum  and  Boper 
V.  Williams  were  much  stronger  than  the 
present  Here  the  defendant  has  incurred 
but  little  expense,  and  whatever  he  has 
done  *he  has  done  with  his  eyes  open, 
knowing  all  about  the  regulations  as  to 
the  user  of  the  premises.  To  extend  the 
principle  of  those  cases  to  a  case  like  the 
present  would  be  to  put  an  end  to  equitable 
property  of  the  nature  of  these  covenants. 

As  to  the  defendant  Stranger,  he  chose 
to  sell  the  property  to  a  man  who  he  knew 
intended  to  break  the  covenants. 

There  must  be  an  injunction  against 
both  the  defendants  according  to  the 
prayer,  and  with  costs. 

Soliciton  —  Menra.  Surr  &  Gribble,  Agents  for 
Meflsn.  GibBoii&  Moore,  Plymouth,  for  plftintifls ; 
Messrs.  Clowes  k  Hickley,  agents  for  Messrs. 
Edmonds  ft  Sons,  Plymouth,  and  Mr.  GiisUvnr 
Gidley,  Plymouth,  for  defendants. 
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Feb.  28;  >  clbqq  v.  bowlakd. 

Much  1,  2.       j 

Minei — Lecuinff  Power — WcuU — 2Vi»- 
Ue. 

As  a  lease  of  land  mih  the  mine$y  tekere 
there  are  open  minee,  doe»  not  Jtutify  the 
lessee  in  working  unopened  mdnes^  so  a  power 
to  lease  such  land  with  the  mines  does  not 
authorise  a  lease  of  unopened  mines. 

Therefore^  where  land  containing  an  open 
mine  was  settled^  "with  the  mines  and  mine- 
rals thereundery"  with  a  power  to  the  trus- 
tees of  the  settlement  to  lease^  at  a  rack-renty 
the  premises  therein  comprised  (not  men- 
tioning the  minesjy  subject  to  a  proviso  that 
^^no  lessee  should  he  made  dispunishable 
of  waete^ — ^Held,  thaJl  a  lease  of  unopened 
mines  was  not  authorized  by  the  power. 

Held,  alsOy  that  a  trustee  appointed  sub- 
sequently to  the  leascy  and  ignorant  of  its 
existence^  wets  not  liable  for  want  of  dUi- 
genee  in  allowing  the  tenant  for  life  to  re- 
eeise  the  rents. 

Observations  upon  Daly  v.  Beckett  (1). 

This  case  came  on  upon  three  separate 
demorrers  to  a  bill  filed,  under  the  aatho- 
lity  of  the  Judge  in  chambers,  to  tiy  the 
qnestion  of  the  validity  of  a  lease  to  work 
unopened  mines  pniportingto  have  been 
granted  in  pnisoance  of  a  general  leasing 
power  contained  in  the  marriage  settlement 
of  Brieriey  and  Charlotte  Rowland. 

The  marriage  took  place  in  May  1833, 
at  which  time  Charlotte  Rowland,  whose 
maiden  name  was  Charlotte  Clegg,  was  en- 
titled  in  fee  to  one  undivided  moiety  of 
certain  hereditaments  in  Oldham,  Lan- 
cashire, the  other  moiety  being  held  by  her 
sister,  Mary  Anne  Clegg ;  and  by  the  settle- 
ment in  question,  whidi  was  dated  the 
22nd  of  May,  1833,  and  made  between 
Brierley  Rowland  of  the  first  part,  Charlotte 
Rowland,  by  her  then  name  of  Charlotte 
Oegg,  of  the  second  part,  and  John  Whit> 
taker  the  elder  and  John  Fallowfield 
(both  since  deceased)  of  the  third  part, 
Charlotte  Rowland  granted  and  released  to 
the  said  J.  Whittaker  and  J.  Fallowfield 
her  moiety  of  the  aforesaid  hereditaments, 
and  the  ^ef-rents  issuing  out  of  the  same, 

(I)  U  B«kv.  114. 


"together  with  the  mines,  minerals  and 
quarries  thereunder,  and  the  appurteaances 
tiiereto  belonging,"  to  hold  the  same  upon 
the  trusts  thereinafter  declared;  which 
trusts  were  in  effect  for  Chailotte  Rowlud, 
during  the  joint  lives  of  herself  and  Brieiley 
RowlajMl,  for  her  separate  use^  withoat  an- 
ticipation, and  after  the  decease  of  either 
upon  trust  for  the  survivor  for  life,  and 
after  the  decease  of  such  survivor  for  the 
children  and  issue  of  the  marriage,  as  Cha^ 
lotte  Rowland  should  appoint,  and  in  de- 
fault of  i^pointment,  upon  trust,  for  the 
children  and  their  issue  by  snbstitiition ; 
sons'  shares  to  be  conveyed  and  paid  to 
tiiem  at  twenty-one,  dau^tera'  shares  at 
that  age  or  marriage  ;  and  in  the  event  ci 
there  being  no  children,  or  all  of  them  and 
their  iasue  dying  before  becoming  entitled 
to  the  conveyance  or  pa3nnent  of  their 
shares,  then  upon  trust  for  such  persons  and 
in  sudi  manner  and  form  as  Charlotte 
Rowland  should  by  will  appoint 

The  settlement  contained  no  spodsl 
power  of  granting  mining  leases,  but  an 
ordinary  general  leasing  power,  which  pro- 
vided that  it  should  be  lawful  for  the 
trustees  at  any  time  whilst  tiie  said  mmety 
should  remain  vested  in  them,  and  during 
the  joint  lives  of  Brierley  and  Charlotte 
Rowland,  with  their  joint  consent,  and 
after  the  decease  of  either  with  the  con- 
sent of  the  survivor,  "  to  demise  and  lease 
all  or  any  part  of  the  said  moiety  of  the 
said  hereditaments,  land  and  other  pre- 
mises hereby  granted,  released  and  assigned, 
lor  any  term  or  number  of  years  not  ex- 
ceeding fourteen  years  in  possessioii,  but 
not  in  reversion  or  by  way  of  future  in- 
terest, so  as  upon  every  such  demise  or 
lease  there  be  reserved  and  made  payable 
during  the  continuance  thereof  respectively, 
to  be  incident  to  and  go  along  with  the 
reversion  expectant  on  the  same,  the  best 
and  most  improved  yeariy  rent  or  rents 
that  can  be  reasonably  had  or  gotten  for  the 
same,  without  any  sum  or  sums  of  m<Hiey 
being  taken  by  way  of  fine  in  respect  Gi 
such  demises  or  leases,  and  so  as  none 
of  the  said  demises  or  leases  be  made  dis- 
punishable of  waste  by  any  express  words 
thoein,  and  so  as  in  every  sadi  demise  or 
lease  there  be  a  clause  of  reentry  on  non- 
payment of  tiie  rent  or  rents  to  be  thereby 
reserred." 
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On  the  Ist  of  September,  1834,  a  lease 
was  made,  to  which  the  husband,  wife  and 
troBtees  and  the  nnmarried  sister  were 
parties,  whereby  the  Higher  and  Lower  Bent 
Goal  Mines,  and  another  called  the  Black 
Mine,  all  lying  under  and  forming  part  of 
the  settled  property,  were  demised  to  James 
Stopherd  and  Thomas  Brideoake  for  a 
term  of  ten  years,  at  certain  fixed  rents  and 
royalties,  of  which  one  moiety  was  reserved 
to  the  sister  and  the  other  to  the  trustees 
of  the  settlement.  The  Black  Mine  had 
been  worked  before,  but  the  Higher  and 
Lower  Bent  Mines  had  not  been  opened. 

By  indentures  of  lease  and  release  of  the 
30th  and  31st  of  December,  1838,  Joseph 
Thompson  Kirkbank  and  John  Rowland  the 
dd&  woe  appointed  trustees  of  the  settle- 
ment in  the  place  of  John  Whittaker  and 
John  Fallowfieldr  and  the  trust  estates  were 
duly  vested  in  these  new  trustees.  Joseph 
Thompson  Kirkbank  died  in  1848,  and 
John  Rowland  the  elder  was  now  the  sole 
trustee  of  the  settlement. 

Brierley  Rowland  died  on  the  18th  of 
September,  1 860,  leaving  his  wife  surviving. 
There  was  one  child  only  of  the  marriage, 
who  died  in  1855,  an  infant,  without  having 
attained  a  vested  interest  under  the  settle- 
ment, and  no  appointment  in  favour  of 
this  child  was  ever  made  by  the  mother. 
She  died  on  the  27th  of  June,  1863,  having 
by  her  will,  dated  the  18th  of  AprU,  1861, 
in  exercise  of  her  power  of  testamentary 
appointment,  devised  the  settled  property 
to  the  plaintiff  upon  certain  trusts  therein 
declared;  and  the  plaintiffs,  whom  she  made 
her  executors,  duly  proved  her  wilL 

Brierley  Rowland  received  up  to  his  death, 
which  occurred  in  September,  1860,  the 
rents  and  royalties  paid  by  the  lessees  in 
respect  of  the  settled  moiety  of  the  mines 
and  minerals  demised  by  ike  lease.  The 
sum  total  paid  to  him  in  respect  of  the 
Higher  and  Lower  Bent  Mines,  the  un- 
opened mines,  was  in  round  numbers 
1,107/L,  and  this  sum,  which  the  plaintifflEi 
alleged  to  be  part  of  the  corpus  of  the  settled 
estate,  he  had  appropriated  to  his  own  use. 
In  July,  1864,  a  suit  was  instituted  for 
the  administration  of  the  trusts  of  Char- 
lotte Rowland's  will,  and  by  a  decree  of 
Vice  Chancellor  Kindersley  made  therein, 
special  inquiries  were  directed  as  to  the 
propriety  of  taking  proceedings  to  recover 


the  rents  and  profits  of  the  mines,  with 
other  monies  forming  part  of  the  capital 
held  under  the  settlement,  received  by 
Brierley  Rowland.  The  Chief  Clerk  recom- 
mended a  suit,  and  accordingly  the  present 
bill  was  filed  by  the  plaintiffs,  as  executors 
and  trustees  of  the  will  of  Charlotte  Row- 
land, against  the  legal  personal  representa- 
tives of  Brierley  Rowland,  and  against  John 
Rowland  the  elder,  the  sole  surviving  trustee 
of  the  settlement,  praying  a  declaration  that 
Brierley  Rowland  was  at  the  time  of  his 
death  liable  to  account  for  the  1,1 07Z.  and 
other  sums  alleged  to  have  been  misappro- 
priated by  him,  and  that  his  estate  was 
now  liable  to  the  plaintiffs  for  the  same 
monies,  with  interest  from  the  time  of  their 
receipt ;  and  that  John  Rowland  the  elder, 
as  the  surviving  trustee  of  the  settlement, 
was  liable  to  the  plaintiffs  for  such  of  the 
said  several  sums  as  were  received  by 
Brierley  Rowland  with  his  privity. 

The  defendants  now  raised  the  question 
of  their  liability  in  respect  of  the  mines 
and  minerals,  by  demurring  to  so  much  of 
the  bill  as  sought  to  make  them  liable  on 
that  account 

The  demurrers  were  three  in  number, 
the  first  by  John  Rowland  the  younger,  one 
of  the  executors  of  Brierley  Rowlimd,  the 
second  by  his  co-executors,  Kay  Clegg  and 
John  Qeorge  Blackbume,  who  appeared  by 
a  separate  solicitor,  and  the  third  by  John 
Rowland  the  elder.  They  came  on  together 
for  argument. 

Mr.  Bailey  Mr.  Olasse  and  Mr.  JoUiffe, 
in  support  of  the  several  demurrers. — ^The 
lease  is  authorized  by  the  power,  which 
extends  to  all  the  premises  comprised  in 
the  settlement,  and  "  mines  and  minerals " 
are  expressly  mentioned  in  the  parcels.  It 
is  admitted  that  the  power  authorized  a 
lease  of  open  mines,  and  the  settlement 
makes  no  distinction  between  open  and  un- 
opened mines,  which  the  operative  words 
alike  include.  The  construction  contended 
for  by  the  plaintiffs  would  involve  the  insert 
tion  in  the  power  of  an  express  exception 
of  unopened  mines,  and  this  never  cbuld 
have  been  the  intention  of  the  parties, 
while  the  other  moiety  which  the  unmar- 
ried sister  held  could  be  leased  at  her  wilL 
The  Court  will  be  slow  to  refuse  to  arm 
the  trustees  with  a  power  so  necessary  under 
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power  operated  as  an  ezpresB  power  to 
work  unopen  mines,  be  rejected  the  clause 
prohibiting  waste  as  contradictory.  It  is 
not  for  me  to  say  that  tbat  was  not  ligbt. 
I  tbink  it  might  have  been  contended  that 
the  prohibition  against  the  lessee  commit- 
ting waste  was  a  very  different  thing  from 
such  a  prohibition  against  the  donee  of  the 
power,  because  it  appears  to  me  that  when 
yon  grant  to  a  person  a  lease  to  open  mipes, 
where  there  is  no  question  of  waste  as 
between  tenant  for  life  and  remaindermen, 
still  it  would  be  proper  in  the  tenns  of  the 
lease  itself  to  stipulate  against  the  lessee 
committing  waste,  that  is,  as  between  lessor 
and  lessee.  I  should  have  thought  that 
▼iew  might  have  been  taken  so  that  it  would 
not  have  been  necessary  to  reject  the  clause 
as  inconsistent  However,  ^e  Master  of 
the  Rolls  looked  at  it  differently,  and  then 
that  case  becomes  an  authority  for  the  pro- 
position that  such  a  clause,  even  although 
addressed  merely  to  acts  by  the  lessee,  is 
inconsistent  with  a  power  to  work  unopen 
mines.  If  so,  that  affords  an  additional 
argument  for  holding  that  this  power  did 
not  authorize  the  granting  of  a  lease  of 
unopened  mines.  "Die  present  power  does 
not  expressly  authorize  it,  nor  does  it  even 
mention  mines;  but  even  if  it  had,  and 
were  expressed  in*  such  terms  as  to  autho- 
rize the  granting  of  a  lease  to  work  un- 
opened mines,  that  clause  would  have  been 
inconsistent  I  think  I  must  hold  that  the 
clause  in  this  case  must  have  the  effect  of 
making  it  clear  that  the  power  was  not 
intended  to  be  a  power  which  would  autho- 
rize a  lease  of  unopen  mines. 

On  both  grounds,  therefore,  I  consider 
that  this  lease  is  invalid,  and  the  demurrer 
of  the  representatives  of  Brierley  Rowland 
must  be  overruled 

As  to  John  Rowland  the  elder,  who 
became  a  trustee  several  years  after  the 
granting  of  the  lease,  and  is  made  a  party 
on  the  ground  that  he  ought  himself  to 
have  received  the  rents  and  accumulated 
them,  it  is  impossible  to  contend  that  his 
acquiescence  has  made  him  liable.  Even 
assuming  that  he  knew  of  this  lease,  he 
was  no  party  to  it  and  had  a  right  to  refuse 
to  interfere  in  it,  lest  by  receiving  any  rents 
he  might  be  made  liable  as  a  party  sanc- 
tioning the  lease.  But  there  is  nothing  to 
shew  that  he  knew  anything  of  it,  or  ever 


received  a  fiiurthing.  I  cannot  hold  bim 
liable  for  want  of  diligence  in  the  execation 
of  the  trust,  and  therefore  his  demuner  must 
be  allowed 


SoIicitonK- Menn.  N.  C.  ft  C.  Hflne,  agmti  for 
Meaan.  Murray  k  Wrigtey,  Oldham,  for  plun* 
iifis ;  MenrB.  Bower,  Son  ft  Cotton,  agenti  for 
Mr.  Kay  Clegg,  Oldham;  Mean*.  Clarke,  Wood- 
oock  ft  Ryland,  agents  for  Mean 
ft  Twaedale,  OMham,  lor  defendants. 


KiKDKBSLET,  Y.C.  ) 

March  2.  }  ^"^^  "'  ^^'^*^- 

Practice  —  Discovery  —  Production  of 
Documents — Boundary — Parcels, 

A  defendant  is  hound  to  produce  any- 
thing which  may  tend  in  the  least  degree  to 
make  out  the  plaintiff's  ease,  Tkerefortj 
where  the  issue  was  whether  certain  land 
and  mines  belonged  to  the  plaintiff  or  to 
the  defendants^  and  the  question  was  one  of 
boundary^  the  defendants,  admitting  the 
possession  of  documents  relating  to  the  matters 
in  issue,  notwithstanding  that  they  denied 
that  such  docum/ents  would  establish  the 
plaintiffs  title,  were  ordered  to  give  disco- 
very,  with  liberty,  however,  to  seal  up  every- 
thing not  relating  to  the  matters  in  issue. 

This  was  an  adjourned  summons  for  the 
production  of  documents,  taken  out  against 
thedefendants  by  theplaintiff  inan  equitable 
ejectment  suit,  the  question  in  dispute  being 
tiie  right  to  work  certain  coal-mines  beneath 
a  mountain  in  Glamorgan,  known  as  ^'Gelly 
Mountain,"  and  aconmion  adjoining  thereto, 
of  which  mines  the  defendants  were  in  pos- 
session, and  which  they  claimed  as  forming 
part  of  a  certain  manor,  whereof  thejr  were 
lords.  The  bill  prayed  a  declaration  of  the 
plaintiff's  right  to  the  disputed  property, 
according  to  the  boundaries  therein  stated, 
and  an  injunction  to  restrain  the  defen- 
dants from  working  the  mines  in  question. 

The  plaintiff's  contention  was,  that  the 
land  beneath  which  the  mines  lay  was  no 
part  of  the  manor,  and,  to  prove  this,  he  relied 
upon  a  number  of  old  deeds,  maps  and  sur- 
veys. The  defendants  had  annexed  to  their 
answer  a  schedule  of  documents  admitted 
to  be  in  their  possession  relating  to  the 
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niAttere  stated  in  the  bill,  but  they  denied 
'  "that  these  documents,  or  any  of  them, 
shewed  or  established,  or  tended  to  shew  or 
establish,  the  truth  of  the  matters  in  the  bill 
alleged,  or  any  of  them,  9o»e  such  as  were 
tkerem  (&.  e.  in  their  answer)  admitted  to  be 
tnii,  and  they  denied  that  they  shewed  or  es- 
tablished, or  tended  to  shew  or  establish  the 
plaintiff's  alleged  title  to  Geliy  Mountain, 
or  the  mines  beneath  the  mountain,  or  the 
waste,  to  the  extent  inthebillstated,  or  to  any 
other  extent;"  and  they  further  submitted, 
that  the  plaintiff  was  not  entitled  to  have 
any  of  the  documents  in  their  possession 
produced,  and  that,  at  all  events,  their  title- 
deeds  and  documents  of  title,  with  cases 
and  opinions  of  counsel,  were  protected 
from  production. 

Mr,   James  and   Mr.    Everittj  for  the 
plaintil^  contended  that  they  were  entitled 
to  production  of  all  documents  material  as 
to  die  question  of  acreage  or  boundary — 
Earp  T.  Lloyd,  3  Kay  &  J.  549  ; 
Smith  ▼.  the  Duke  of  Beaufort,  1  Ph. 
209 ;  s.  c.  13  Law  J.   Rep.    (n.s.) 
Chanc  33:   affirming  s.c.  1  Hare, 
567; 
and  relied  on  the  admission  in  the  answer  as 
concluding  the  defendants  from  objecting. 

Mr,  C,  HaUy  for  the  defendants,  insisted 
that  a  plaintiff  was  only  entitled  to  see 
such  documents  as  would  support  hia  title, 
and  not  that  of  his  adversary — 

Bolton  V.  the  Corporation  of  Liverpool, 
1  MyL  &  K.  88;  s.  c.  1  Law  J.  Rep. 
(N.&)  Chanc  166. 
Here  there  was  no  privity  of  title  between 
the  plaintiff  and  the  defendants,  and  they, 
in  their  answer,  denied  his  title  in  toto. 
Where  there  was  no  privity  of  title  there 
was  no  right  to  discoveiy — 

Mitford  on  Pleading  (4th  edit),  189. 
Adams  v.  Fisher,  3  MyL  &  Or.  526 ; 
8.C.  7  Law  J.  Rep.  (n.s.)  Chanc  289. 
There  was  no  admission  in  the  answer  that 
the  documents    related  to  the  plaintiff's 
title,  for  Adams  v.  Fisher  shewed  that  the 
words  relied  upon  by  the  plaintiff  would  not 
help  him.     The  Court  must  find  upon  the 
answer  some  distinct  admission  that  the 
plaintiff  had  such  an  interest  in  the  docu- 
ments as  would  entitle  him  to  discoveiy — 
The   Attorney   General    v.    Thompson, 
8  Hare,  106, 


where  production  was  ordered  on  the  ground 
of  common  origin  of  title,  and  of  materi- 
ality admitted  in  the  answer.  In 

Burrell  v.  Nicholson,  1  MyL  &  K.  680, 
there  was  no  denial  of  title,  nor  was  there 
in  Earp  v.  Lloyd  an  application  on  affi- 
davit before  answer.  Here  there  was  a 
denial,  not  only  of  the  plaintiff's  title,  but 
a  further  denial  that  the  documents  would 
prove  that  title,  and  in  such  a  case  a  plain- 
tiff's indefinite  allegation  of  title  could  not 
entitle  him  to  discovery. 

KiNDEBSLEY,  Y.C.  (without  Calling  for  a 
reply). — All  the  cases  concur  in  establishing  > 
this  one  broad  principle,  that  a  plaintiff 
has  no  right  to  compel  a  defendant  to  pro- 
duce any  documents  which  do  not  in  the 
least  degree  make  out  the  plaintiff's  title 
But  in  that  proposition  the  word  **  title" 
produces  concision,  because  in  many  cases 
it  is  not  a  question  of  title  at  all,  and  the 
proposition  ought  to  be  that  a  plaintiff  is 
not  entitled  to  see  any  document  that  does 
not  tend  to  make  out  his  case.  In  Bolton  v, 
the  Corporation  of  Liverpool,  so  frequently^ 
referred  to,  there  was  no  question  of  "title" : 
the  plaintiff  was  a  merchant^  and  the  ques- 
tion was  whether  the  corporation  had  a 
right  as  against  him  and  all  other  merchants 
to  compel  him  to  pay  duty  on  goods  brought 
into  the  port  of  LiverpooL  "Ihe  rule  is  not 
confined  to  cases  of  disputes  about  the  right 
to  a  piece  of  land  under,  perhaps,  a  long 
devolution  of  title ;  but  where  the  plaintiff 
has  any  case  to  make  out  he  has  a  right  to 
discoveiy  of  anything  that  may  assist  him 
in  proving  his  case,  or  even  ike  smallest 
tittle  of  it  -J 

Here  is  an  admission  in  the  answer  that 
the  defendant  has  in  his  possession  deeds 
and  documents  relating  to  the  matters  in 
question.  If  I  correctly  understand  it,  the 
plaintiff  says,  "  You  are  going  to  sink  a  pit 
on  land  which  I  claim."  "No,"  says  the 
defendant,  "not  on  your  land;  it  is  mine; 
and  if  not  mine,  I  have  a  right  to  work  it 
for  mines,  being  part  of  the  conmion."  Sup^ 
pose  the  defendant  has  in  his  possession 
documents  tending  to  shew  that  the  piece 
of  land  IB  not  a  part  of  the  common,  surely 
the  plaintiff  has  a  right  to  discovery  of  sudi 
documents.  It  is  not  necessary  that  the 
deeds  should  shew  the  title  to  the  land, 
but  the  parcels  may  shew  enough  to  satisfy 
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the  Court  that  the  hwd  is  not  part  of  the 
common,  and  if  they  may  shew  that,  it  is 
sufficient  to  entitle  the  plaintiff  to  discovery. 
I  do  not  intend  to  depart  from  what  is 
decided  by  any  of  the  cases ;  they  all  tend 
to  that  broad  principle,  and  the  question  is 
whether  what  is  contained  in  the  answer 
negatives  it  The  defendants  admit  docu- 
ments relating  to  the  matters  in  question, 
but  deny  that  they  tend  to  establish  the 
facts  in  the  bill  alleged,  ''save  such  as 
are  in  their  answer  admitted  to  be  true''; 
and  they  farther  deny  that  these  docu- 
ments shew  the  plaintiff's  title  to  Qelly 
^[ountain  or  the  mines.  That  does  not 
displace  the  proposition  that,  without 
asking  to  see  how  the  title  is  traced,  the 
plaintiff  is  entitled  to  discovery  of  eveiy- 
thing  that  may  assist  his  case.  There  must 
be  an  order  for  production,  with  liberty, 
however,  for  the  defendants  to  seal  up  idl 
parts  of  the  deed  but  the  parcels,  and  all 
!  such  portions  of  the  other  documents  as  do 
'    not  relate  to  the  matters  in  issue  in  the  cause. 

Solidton— Mr.  W.  M.  Haoon,  agent  for  Mr.  C.  M. 
Thomas,  Neath,  for  plaintiff;  Meaars.  Meredith 
&  Lucaa,  agents  for  Meanrs.  Oabome,  Ward  & 
Co.,  Brbtoli  for  defendants. 


KiNDEESLEY,  V.C. 


March  5. 


ir,V.C.  ) 
,6.      1 


HUBBAED  V,  LATHAM. 


Practice  —  Administraium  Suit  —  Pro- 
ccfdifigs  «*  Chambers — Separate  CoBts — 
Next-of-Kin, 

In  an  administration  suit  by  the  heir 
being  one  of  the  nejct-of-hin  of  a  testator^ 
other  persons  claiming  cu  next-of-kin,  btU 
appearing  in  separate  classes  by  several 
solicitors^  were  not  allowed  separate  costs 
out  of  the  general  estatCy  beyond  t/ie  costs 
of  proving  their  respective  titles. 

This  was  a  suit,  commenced  by  summons, 
for  the  administration  of  the  estate  of  Isaac 
Hubbard,  the  testator  in  the  cause. 

By  the  deaths  of  legatees  during  the  tes- 
tator's lifetime,  two-thirds  of  the  personal 
estate  comprised  in  the  vdll  lapsed,  and 
became  divisible  between  his  widow  and 
next-oMdn. 

The  Court  having  directed  the  usual 
inquiries,  leave  was    granted    to  several 


parties  claiming  as  nert-of-Idn  to  attend 
the  taking  of  accounts  and  other  proceed- 
ings in  chambers. 

The  cause  now  coming  to  be  heard  on 
further  consideration,  a  question  was  nosed 
as  to  the  costs  of  the  various  parties  (other 
than  the  plaintiff  and  the  defendants)  who, 
being  in  the  same  interest  with  the  plaintiff, 
app^itred,  nevertheless,  in  separate  dasMs 
by  three  several  solicitors.  The  pbuntiff 
and  the  defendants  alsoappeared  by  aepante 
solicitors. 

The  number  of  persons  claiming  as  next- 
of-kin  was  twenty-eight  in  alL 

Mr.  Methold  (Mr.  Speed  with  him),  for 
the  heir,  being  one  of  the  next-of-kin  of  the 
testator  (the  plaintiff  in  the  cause). 

Mr.  De  Qtx  and  Mr.  Jolliffe^  for  the 
trustee  and  l^;atee  under  the  will  (the 
defendants  in  the  cause),  cited  a  recent 
decision  of  the  Master  of  the  BoUb  in 

Daubney  v.  Leakcy  1  Law  Bep.  £q. 
495;  ante^  p.  347. 
and  contended  that  the  nextof-kin  were 
not  entitled  to  have  their  costs  out  of  the 
general  estate  beyond  the  costs  of  proving 
their  relationship  to  the  testator. 

Mr,  H.  M.  Jackson^  contra,  contended 
that  such  a  course  would  be  an  innovation 
upon  the  general  practice  of  the  Courts  and 
cited 

Shuttleworth  v.  Howarth,  4  MyL  &  Cr. 
492 ;  s.  c.   10  Law  J.  Bep.    (k.s.) 
Ohanc.  2. 
Mr.  Anderson,  Mr.  Simmond*  and  Mr. 
D.  Bruce  appeared  for  other  parties. 
Reference  was  made  to  .the 
Consolidated  Order,  XXXV.  ruUa  20, 
21, 
and  to  the  case  of 

Stevenson  v.  Abin^^ton,  11 W.  Rep.  936. 

KiNDEESLEY,  Y.C.  (after  referring  to  the 
circumstances  of  the  case),  said,  I  think 
that  the  rule  laid  down  by  the  Master  of 
the  Rolls  is  so  simple  and  wholesome  in  its 
application  to  cases  like  the  present,  where 
the  same  interests  and  position  in  respect 
of  the  suit  are  represented  by  a  numerous 
class  of  persons,  tiiat  I  have  no  hesitation 
in  following  the  authority  of  his  decision 
in  Daubney  v.  Leake.  Moreover,  it  seems 
to  me  that  such  a  course  is  quite  in  accord- 
ance with  the  principle  of  those  roles  of 
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the  35th  Order  which  have  been  referred  to, 
their  object  clearly  being  to  save  the 
expense  of  unnecessarily  numerous  appear- 
ances. 

I  shall  therefore  allow  no  separate  costs 
to  the  next-of-kin  beyond  the  costs  of 
proving  their  respective  titles. 


SoUdton— Mesm.  Ley&  Brocklesby,  for  pUdntiff; 
Metm.  Bower,  Son  &  Cotton,  agents  for  Menn, 
Fielding  &  Greenhow,  Dover,  for  defendant ; 
Measn.  Bisehoff,  Coxe  &  Bompas,  agents  for 
Hr.  P.  K  Claris,  Dover,  and  Messrs.  ICatthews 
k  Greetham,  for  other  parties  in  the  suit 


KiNDERSLST,  V.C.    ) 

Feb.  13, 14, 22.     }  JONEs  t;.  higoins. 

Trustee  —  Settlement  —  A  cceptance  and 
Breach  of  Trust — Separate  Use — Acqui- 
escence by  Married  Wojnan. 

By  a  marriage  settlement,  700/.,  tJien  in 
the  hands  of  Hy  was  agreed  to  be  trans- 
ferred to  the  joint  account  of  H,  and  tu>o 
other  trustees^  to  be  held  by  them  upon  trust 
to  pay  the  same  to  the  lady  at  her  request 
in  ufritinffy  and,  subject  thereto,  upon  trusty 
for  her  separate  use,  and  on  her  death,  as 
she  should  by  utill  appoint,  unth  certain 
trusts  over  in  default  The  money  was  left, 
for  many  years,  unth  the  Uvdtfs  acquiescence, 
in  the  hands  of  H,  who  advanced  to  the 
hwhand  the  greater  part  of  the  principal, 
as  to  200/.  vfith  the  ladtfs  knowledge,  but 
not  by  her  request  in  uniting: — Held,  that 
H,  was  liable  to  replace  the  500/.  b^  no 
more,  and  that  the  lady  was  disentitled  to 
relief  against  the  other  trustees  by  reason 
of  acquiescence, 

A  trustee  who  has  duly  exeaUed  a  trust 
deed  must,  in  the  absence  of  special  circuTn- 
Uances,  be  bound  by  that  indication  of  his 
acceptance  of  the  trust,  and  unU  not  after- 
wards be  heard  to  say  that  he  thought  he 
woM  merely  signing  as  a  witness. 

This  was  a  bill  by  a  widow  against 
the  trustees  of  her  marriage  settlement^  to 
make  them  personally  responsible  for  loss 
to  the  trust  ftmda  occasioned  by  their  breach 
of  trust. 

The  plaintiff,  Mary  Jones,  was  married 

to  David  Jones,  in  May,  1849 ;  and  by  the 

settlement  executed  upon  her  marriage  on 

the  llth  of  May,  1849,  which  was  made 

Nbw  Ssmizs,  35.— GBAsa 


between  the  plaintiff,  by  her  then  name  of 
Mary  Higgins,  of  the  first  part,  David  Jones 
of  Uie  second  part,  and  the  defendants 
William  Higgins,  William  Gibbs  and  James 
Davis  of  the  third  part,  and  duly  executed 
by  all  parties,  it  was  recited  that  the  plain- 
tiff was  possessed  of  800/.,  made  up  of  a 
sum  of  700/.  then  in  the  hands  of  the  de- 
fendant William  Higgins  (her  brother),  and 
two  sums  of  60/.  each  secured  by  two  pro- 
missoiy  notes,  and  that  in  pursuance  of  an 
agreement  to  settle  the  same  monies,  the 
plaintiff  had  that  day  indorsed  the  notes  to 
the  three  defendants  (which,  however,  was 
notdone),  audit  had  been  agreed  that  William 
Higgins  should,  as  soon  as  conveniently 
might  be,  pay  tlie  700/.  over  to  the  joint 
account  of  himself  and  the  other  defendants ; 
and  it  was  then  agreed  and  declared  that 
the  three  defendants  should  stand  possessed 
of  the  800/.,  and  the  income  thereof,  upon 
trust,  at  the  request  in  writing  of  the  plain- 
tiff, to  pay  to  her  the  800/.,  or  any  part 
thereof  absolutely,  freed  and  discharged 
from  the  trusts  thereof  therein  declared,  and 
subject  to  and  in  default  of  and  until  such 
request,  upon  trust,  "  when  and  as  the  said 
monies  should  come  into  their  hands,"  with 
all  convenient  speed,  with  the  consent  of 
the  plaintiff  and  her  husband,  or  the  sur- 
vivor of  them,  and  after  the  death  of  the 
survivor,  then  at  the  trustees'  discretion,  to 
invest  the  same,  as  therein  mentioned,  and 
pay  the  interest  and  income  thereof  to  the 
plaintiff  for  her  sole  and  separate  use,  and 
after  her  decease  upon  trust  as  she  should 
by  will  appoint,  and  in  default  of  appoint^ 
ment  upon  trust  for  her  husband  for  life, 
and  on  his  decease  upon  trust  for  the  chil- 
dren of  the  marriage,  and  in  default  of  chil- 
dren (which  event  happened)  then  upon 
trust  for  her  husband  absolutely. 

The  monies  settled  formed  part  of  the 
fortune  which  the  plaintiff  received  from 
her  father,  the  700/.  being  lent  to  Higgins 
at  51,  per  cent  interest,  with  the  plaintiff's 
sanction,  and  it  was  in  his  hands  at  the 
time  of  the  marriage.  It  was  never  paid 
over  to  the  joint  account  of  the  three  trui^ 
tees,  but  remained  in  the  hands  of  Hig- 
gins, who,  as  alleged  by  his  answer,  gave 
the  plaintiff's  husband  a  promissory  note 
for  the  same,  which  the  latter  indorsed  over 
to  his  bankers.  It  was  admitted  by  the 
plaintiff  that  her  husband  did  with  her  con- 
8F 
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sent,  though  not  in  writing,  receive  200/. 
of  the  700^,  as  well  as  the  amount  of  the 
two  50^.  notes,  and  for  these  sums,  in  all 
300/.,  she  did  not  seek  to  make  the  trustees 
responsible,  limiting  her  claim  to  the  re- 
maining 500/.  left  in  the  possession  of 
Higgins. 

Of  this  sum  Higgins  asserted  that  he 
had  advanced  from  time  to  time  to  the 
plaintiffs  husband  all  but  100/.,  and  in 
respect  of  the  various  monies  so  advanced 
he  had  obtained  from  the  husband  the  fol- 
lowing receipt : — 

"Tewkesbury,  2nd  Dec.  1860. 

*^  I  have  received  at  sundry  times  of  Mr. 
Wm.  Higgins  the  sum  of  six  hundred 
pounds,  on  account  of  his  note  of  hand,  and 
for  which  I  make  my  estate  responsible, 
and  hereby  indemnify  him  for  the  above 
amount.  (Signed)     David  Jones." 

Higgins,  by  his  answer,  alleged  that  the 
plaintiff  well  knew  that  the  700/.  was 
never  paid  over  to  the  trustees' joint  ac- 
count, nor  invested,  and  never  expressed 
any  dissatisfaction  at  the  monies  continuing 
in  his  hands,  and  that  the  various  advances 
of  principal  made  by  him  to  her  husband 
had  been  made  with  her  full  knowledge 
and  acquiescence.  This  latter  charge  the 
plaintiff  denied,  asserting  her  ignorance  of 
the  fact  of  Higgins  having  given  her  hus- 
band his  promissory  note  for  the  700/.,  and 
of  the  payments  of  any  capital  to  her 
husband,  beyond  the  200/.  received  with 
her  consent  She  admitted  that  she  had 
allowed  her  husband  to  receive  the  interest 
of  the  trust  monies,  which  had  been  regu- 
larly paid  him  by  Higgins  with  her  con- 
currence; but  she  insisted  that,  though  she 
knew  that  the  trust  monies  remained  in 
her  brother's  hands,  she  was  always  under 
the  firm  conviction  that  the  trustees  had 
secured  them  as  directed  by  the  settlement, 
and  that  they  were  perfectly  safe. 

The  plaintiff's  husband  died  in  1862, 
and  shortly  after  his  death  she  instructed 
her  solicitors  to  inquire  after  the  invest- 
ment of  the  trust  funds,  but  ffdling  to  get 
the  desired  information,  she  filed  this  bill, 
praying  a  declaration  that  the  defendants, 
as  trustees  of  the  settlement,  were  person- 
ally liable  to  make  good  the  500/.,  with 
interest  thereon  since  the  death  of  her  hus- 
band, and  an  order  that  they  should  make 
good  the  same,  to  be  invested  pursuant  to 


the  trusts  of  the  settlement,  or  paid  to 
herself. 

Higgins's  defence  was,  that  the  settle- 
ment was  never  explained  to  him,  nor  any 
copy  thereof  ever  furnished  to  him,  nor  did 
he  ever  hear  anything  about  it  until  be 
was  asked  to  sign  it;  that  he  was  wholly 
ignorant  of  its  contents,  and  had  no  idea 
that  in  signing  it  he  had  incurred  any 
obligation. 

Gibbs  and  Davis,  the  other  trustees,  the 
former  a  baker,  and  the  latter  a  beer-house 
keeper,  alleged,  by  their  answer,  that  they 
were  quite  unfamiliar  with  legal  instru- 
ments and  the  formalities  attending  their 
execution ;  that  they  came  to  see  the  plain- 
tiff's husband,  upon  his  invitation  to  dine 
and  witness  the  settlement ;  and  that  after 
dinner  a  deed  was  produced,  upon  which 
they  believed  some  statement  was  made  as 
to  its  purport  or  effect,  but  it  was  never 
read  over  in  their  presence,  nor  anything 
said  to  lead  them  to  suppose  that  they  had 
any  interest  in  its  contents ;  and  they  signed 
it  in  the  belief  that  they  were  signing 
merely  as  witnesses  to  the  signatures  c^  the 
other  parties  who  had  sign^  before  them. 
They  asserted  that  they  never  consented 
and  were  never  asked  to  be  trustees,  and 
had  never  acted  as  such,  and  no  pretenot 
of  the  sort  had  ever  been  made  until  after 
the  husband's  death ;  and  for  these  reasons 
they  submitted  that  they  were  not  liable. 

AU  these  allegations  tiie  plaintiff  denied, 
stating  that  the  solicitor  who  prepared  the 
settlement  was  present  when  it  was  exe- 
cuted, and  read  over  and  fully  explained  it 
to  the  three  defendants,  directing  them 
where  to  sign.  And  the  solicitor's  surviv- 
ing partner  gave  evidence  to  the  effect  that 
the  deceased  was  extremely  methodical  in 
business,  and  made  it  an  invariable  rule  to 
read  over  and  explain  to  the  parties  exe- 
cuting the  same  aU  deeds  attested  by  him. 

Higgins,  who  was  now  insolvent,  did 
not  appear,  and  Davis  had  died  since  the 
institution  of  the  suit 

Mr.  W.  Forgt^,  for  the  plaintiff,  con- 
tended that  the  trustees  could  not  be  heard 
to  say  they  were  so  ignorant  as  not  to  know 
whether  they  were  signing  a  deed  as  par- 
ties to  it,  or  only  as  witnesses.  The  instru- 
ment was  properly  executed  by  them,  and 
their  signatures  attested  by  the  solicitor 
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who  was  sworn  to  have  explained  it  to 
thenL  The  trustees  were  bound  to  have 
got  the  monies  transferred  to  them  to  be 
invested  on  proper  security — 

Frnwiek  v.  Greenwell,  10  Beav.  412, 
where  trustees  were  made  personally  re- 
sponsible for  the  consequences  of  their 
neglect  to  enforce  a  covenant  in  a  settle- 
ment to  transfer  a  sum  of  consols  into  their 
names,  to  be  held  upon  the  trusts  of  the 
settlement.  There  had  been  a  clear  breach 
of  trust,  and  Gibbs  must  now  be  liable. 

Mr.  MiUoTy  for  the  defendant  Gibbs, 
insisted  that  having  regard  to  the  humble 
station  in  life  of  Gibbs  and  Davis,  their 
story  and  their  ignorance  of  the  nature  of 
a  deed  were  worthy  of  credit;  they  had 
accepted  no  trust,  and  were  not  trustees  at 
all;  or  if  they  were,  the  settlement  con- 
templated the  monies  remaining  in  the 
hands  of  Higgins,  and  the  responsibility 
was  only  to  attach  "when  and  as  the 
monies  should  come  into  their  hands,"  so 
tliat  there  was  not,  as  in  Fenwick  v.  Greets 
well,  any  immediate  duty  to  perform.  But, 
further,  if  the  trust  did  attach  and  impose 
any  active  office,  the  plaintiff  had  concurred 
in  the  breach;  and  the  fund  being  settled 
to  her  separate  use,  without  restraint  on 
anticipation,  her  interest  was  of  that  nature 
which  the  Court  would  hold  chargeable 
with  any  breach  of  trust  in  which  she  had 
acquiesced — 

Leufin  on  Trusts  (4th  edit),  497-8, 
6967; 
and  having  allowed  the  monies  to  remain 
in  the  hands  of  her  brothers,  and  consented 
to  the  advances  to  her  husband,  she  was 
clearly  barred  by  acquiescence. 

Mr.  W:  Fortter^  in  reply,  submitted  that 
the  trust  attached  upon  the  execution  of 
the  deed,  and  that  no  case  of  acquiescence 
was  made  out  against  the  plaintiff. 

K1NDBB8LBY,  V.C.  said,  that  the  defen- 
dants, having  properly  executed  the  mar- 
riage settlement,  in  the  presence  of  a 
solicitor,  who,  in  the  contradiction  of  evi- 
dence upon  the  point,  must  be  presumed 
to  have  duly  explained  to  them  the  nature 
of  the  deed  they  were  executing,  could  not 
now  escape  liability  by  alleging  that  they 
thou^t  tiiey  were  merely  signing  as  wit- 
nesses. Such  an  excuse,  however  intelli- 
gible in  a  case  of  absolute  imbecility,  could 


not  be  accepted  where  there  was  no  sug- 
gestion that  the  parties  were  not  in  the 
full  possession  of  their  Acuities,  and  must 
be  assumed  to  have  been  perfectly  cogni- 
zant of  what  they  were  doing.  A  trustee 
could  not  be  allowed  to  repudiate  his 
solemn  sealing  and  delivery  of  a  deed,  and 
therefore  he  must  hold  the  defendants  to 
have  bound  themselves  by  that  indication 
of  their  acceptance  of  the  trust,  and  regard 
them  as  trustees. 

Then,  if  they  were  trustees,  were  they 
entitled  to  remain  quiescent)  It  was  argued 
that  Gibbs  and  Davis  had  no  duty  to  per- 
form until  the  monies  came  actually  into 
their  hands;  but  the  settlement  directed 
the  trustees  to  pay  to  the  wife,  if  she  re- 
quired  it,  and  it  was  impossible  to  contend 
tiiat  they  had  a  right  to  leave  the  money 
for  any  number  of  years  in  the  hands  of 
Higgins.  An  active  trust  attached  upon 
the  execution  of  the  deed,  and  of  this  there 
had  been  a  clear  breach.  The  only  question 
was,  whether  the  plaintiff  had  not  acqui- 
esced in  the  non-performance  of  the  trust 
by  allowing  the  money  to  continue  in  the 
hands  of  Higgins,  and  upon  this  point, 
feeling  considerable  doubt,  he  should  re- 
serve his  judgment. 

KiNDBESLEY,  V.C.  (Feb.  22). — One  point 
was  reserved,  that  of  acquiescence.  The 
plaintiff  had  as  absolute  a  dominion  over 
the  funds  as  if  she  were  a  feme  sole,  more 
so  even  than  if  it  had  been  simply  settled 
in  the  ordinary  way  to  her  separate  use, 
and  she  allowed  her  husband,  as  was  natural 
and  proper,  to  receive  the  income  during 
his  life,  because  he  maintained  her  well, 
and  Higgins  accordingly  regularly  paid  it 
to  him  with  her  concurrence.  But  he  not 
only  paid  him  that  income,  but  700/.  of 
the  capital,  and  that  being  clearly  a  breach 
of  trust  on  the  part  of  Higgins,  and  he  now 
being  destitute,  the  question  is,  whether 
the  loss  of  that  portion  of  it  which  the 
wife  now  claims  is  to  fall  on  Gibbs.  The 
money  was  in  his  hands  at  the  time  of  the 
marriage ;  upon  the  marriage  it  ought  to 
have  been  transferred  into  1^  hands  of  the 
trustees,  and  the  plaintiff,  who  was  mistress 
of  the  fiind,  not  only  did  not  think  fit  to 
make  any  inquiries  about  it,  but  even  knew 
that  it  continued  in  the  possession  of  Hig- 
gins, and  that  200/.,  part  of  it,  had  been 
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advanced  by  him  to  her  husband.  Knoiving 
that,  she  ought  to  have  taken  steps  to  see 
that  the  monej  was  secured.  She  says  she 
trusted  to  the  trustees,  and  was  convinced 
that  good  security  had  been  taken  from 
Higgins;  but  there  was  nothing  to  lead 
her  to  suppose  that  to  have  been  done. 
She  knew  tiiat  her  husband  had  received 
the  200/.,  and  ought  to  have  been  put 
upon  her  guard  to  make  proper  inquiry, 
and  I  cannot,  in  the  £9tce  of  that  omission 
on  her  part,  with  the  knowledge  which  she 
ought  to  have  had  of  what  the  state  of 
things  was,  hold  that  this  Court  ought  to 
assist  her  and  make  Gibbs  answerable  for 
the  money.  On  the  other  hand,  inasmuch 
as  he  has  insisted  that  he  was  not  a  trustee, 
and  failed  in  that,  the  bill  must  be  dis- 
missed against  him  without  costs ;  but 
there  must  be  a  decree  against  Higgins, 
with  costs,  for  the  500/.,  with  interest  from 
the  husband's  death. 

SolidtoTB — Mi*.  6.  Badham,  agent  for  Mean. 
Badham  It  Brooks,  Tewkesbury,  for  plaintiff ; 
Mr.  Thomas  Gascoigne  Norcatt,  agent  for 
Mr.  Edward  Corles,  Worcester,  and  Messrs. 
Moores  It  Romney,  Tewkesbury,  for  defendants. 


En^DEBSLEY,  V.C.  \ 

Feb.  28 ;         >  lambebt  v.  thwaites. 
March  8.  j 

Settlement  —  Construction  —  Vesting  — 
Power  of  Appointment — ImpltccUion. 

The  rule,  that  none  can  take  by  impltca- 
tion  upon  the  non-execution  of  a  power  of 
appointment  who  cannot  take  under  an 
execution  of  the  power,  only  applies  where 
there  are  no  means  of  cucertaining  the  per- 
sons intended  to  take  other  than  the  terms 
of  the  power. 

Therefore,  where  real  estate  was  settled 
upon  trust  for  the  settlor  for  life,  with  re- 
mainder to  his  wife  for  life,  and  after  the 
death  of  the  survivor,  upon  trust  for  sale 
and  division  ^^  amongst  all  and  every  the 
children  of  the  settlor,  lawfully  begotten  or 
to  be  begotten,  in  such  shares  and  propor- 
tions, manner  and  form,  as  should  be  directed 
by  any  will  or  codicil  then  already,  or  at 
any  time  thereafter  to  be,  duly  executed'*  by 
the  settlor,  with  no  gift  over  in  default  of 
appointment,  and  the  settlor  died  without 
exercising  the  power: — Held,  that  the  above 


rule  did  not  apply;  that  ail  Ike  ckHdrm 
took  vested  estates,  liable  only  to  be  divested 
by  the  execution  of  the  power;  emd,  therefort, 
that  a  child  who  died  before  the  settle 
took,  in  default  of  appointment,  equally  teith 
those  who  survived. 

Observations  upon  Woodcock  v,  Benneck 
(1)  anrf  Winn  v,  Fenwick  (2). 

This  suit  was  instituted  to  determine 
the  construction  of  a  settlement;  the  short 
question  being,  whether  a  child  who  died 
before  the  donee  of  a  power  of  testa- 
mentaiy  appointment  took  a  vested  estate 
in  defftult  of  the  exercise  of  the  power. 

The  settlement  in  question  was  dated 
the  2nd  of  January,  1841,  and  was  nude 
between  Roger  Williams  of  the  first  part» 
Jane  Williams,  his  wife,  of  the  second  part» 
and  four  trustees  of  the  third  part;  and  by 
it  Roger  Williams  conveyed  certain  real 
estate  therein  described  to  the  use  of  the 
trustees  in  fee,  upon  trust  for  Roger  Wil- 
liams for  his  life,  or  until  his  bankruptcy,  and 
from  and  after  hia  decease,  or  banJmiptcy, 
upon  trust  for  his  wife  for  her  life  for  her 
separate  use ;  and  from  and  after  the  decease 
of  the  survivor  of  Roger  Williams  and  his 
wife,  upon  trust  to  make  sale  of  the  pre- 
mises tjiereby  settled,  and  divide  the  same 
"  amongst  all  and  every  the  cJiildren  of  the 
said  Roger  Williams,  lawfully  begotten  or 
to  be  begotten,  in  such  shares  and  propor- 
tions, manner  and  form,  in  every  respect 
as  should  be  directed  and  declared  in  or  by 
any  will,  or  codicil  or  codicils  to  such  will, 
then  already,  or  at  any  time  or  times 
thereafter  to  be  duly  executed  by  the  said 
Roger  Williams,  and  to,  for  and  upon  no 
other  use,  trust  and  intent  or  purpose  what- 
soever." There  was  no  gift  over  in  default 
of  appointment;  and  the  father  died  in 
1862  without  having  exercised  his  power. 

Roger  Williams  had  seven  children,  who 
were  all  alive  at  the  date  of  the  settlement, 
and  all  attained  twenty-one.  The  eldest, 
Alfred  Williams,  died  on  the  18th  of  Sep- 
tember, 1856,  in  the  lifetime  of  his  fother. 

Jane  Williams,  the  wife  of  Roger  Wil- 
liams, died  in  1856,  and  on  the  21st  of 
May,  1858,  a  re-settlement  was  made,  with 

(1)  4  Beav.  190;  s.c.  lPhi]1.72;  11  Law  J. 
Rep.  (N.S.)  Chanc.  110. 

(2)  11  Beav.  488;  s.  c.  18  Law  J.  Rep.  (s.b.) 
Chanc.  887. 
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the  coQcarrence  of  Roger  Williams,  in 
^voor  of  his  six  sarviving  children,  where- 
bj  the  property  was  settled  upon  trust  for 
the  father  for  life,  and  after  his  death  upon 
trust  to  sell  and  divide  the  proceeds  equally 
amongst  the  six  suryiving  children. 

Part  of  the  property  comprised  in  the 
original  settlement  had  been  lately  sold  by 
the  trustees  of  the  re-settlement,  and  the 
purchaser  had  objected  to  the  title,  on  the 
ground  that  Alfred  Williams,  notwithstand- 
ing his  death  in  the  lifetime  of  his  father, 
took  a  vested  interest  in  the  premises  under 
the  original  settlement.  The  present  bill 
wag  therefore  filed,  by  William  James  Lam- 
bert^ the  representative  of  Alfred  Williams 
to  obtain  the  decision  of  the  Court  upon 
the  question;  and  it  prayed  a  declaration 
that  Alfred  Williams  took  a  vested  interest 
in  the  premises  comprised  in  the  original 
settlement  of  1841,  and  the  proceeds  of 
sale  thereof 

The  defendants,  who  claimed  under  the 
re-settlement  of  1858,  had  put  in  a  general 
demurrer. 

Mr.  Olaue  and  Mr,  Letoin^  in  support 
of  the  demurrer. — There  being  no  gift  over 
in  default  of  appointment,  t^e  objects  of 
the  power  must  take  by  implication  from 
the  words  of  the  power  itself,  and  in  such 
a  case  those  only  can  take  in  default  of 
i^pointment  who  were  capable  of  taking 
by  appointment — 

Sugden  onPower»^  8th  edit  595,  par.  2b. 
WalAv,  Wcdlinger,  2  Russ.  &  MyL  78 ; 

s.  c.  9  Law  J.  Rep.  Chanc.  7. 
Woodcock  V.  Rennecky   4   Beav.    190: 
affirmed  by  the  Lord  Chancellor,  1 
PhilL  72;  s.  c  11  Law  J.  Rep.  (n.s.) 
Chanc.  110. 
The  donee  not  having  executed  the  power, 
the  Court  must  execute  it  vicariously  for 
him ;  and  the  power  being  only  to  appoint 
by  will,  it  could  only  be  exercised  in  favour 
of  those  who  were  in  esse  %,t  the  death  of 
the  donee — 

Lewin  on  TmstSj  4th  edit  542. 
It  was  impossible  to  appoint  to  the  repre- 
sentatives of  a  deceased  child;  the  property 
could  only  be  appointed  to  the  survivors — 
BoyU  V.  the    Bishop  of  Peterborough, 
3  Bro.  C.C.  243  ;  s.  c.  1  Ves.  jun.  299. 
The  present  case  is  exactly  like 
Brown  v.  Pocoek,  6  Sim.  257, 


where  the  wife  and  surviving  children  only 
were  declared  entitled.  So  a  gift  by  a 
testator  to  such  and  so  many  of  his  wife's 
"  relations  or  jfriends"  as  she  should  by  will 
appoint,  was  held  to  create  an  implied  trust 
in  default  of  appointment  to  the  wife's 
next-of-kin  at  her  death — 

In  re  Caplin's  Will,  2  Dr.  &  Sm.  527; 
B.  c.  34  Law  J.  Rep.  (n.s.)  Chanc. 
578; 
and  in 

Bonser  v.  Kinnear,  2  Gift  195, 
it  was  held  that  the  property  was  well  ap- 
pointed in  favour  of  iJie  surviving  children. 
See  also  Brown  v.  Higgs,  4  Ves.  708. 

[KmDEBSLEY,  y.C. — In  the  present  case 
there  is  a  distinct  gift  to  "  a^  and  every 
the  children,''  diffeting  in  this  respect  from 
the  cases  cited.] 
That  was  so  in 

Casterton  v.  Sutherland,  9  Ves.  445, 
on  which  the  plaintiffs  rely ;  but  there  the 
power  of  appointment  was  not  testamentary 
alone.  Here  it  is  to  be  exercised  only  by 
will ;  those  who  take  in  default  of  appoint- 
ment are  those  only  who  could  take  by  the 
appointment,  and  the  class  must  be  ascer- 
tained at  the  death  of  the  done^  of  the 
power. 

Mr.  BaUy  and  Mr.  Ellis,  for  the  bill 
— Alfred  Williams  took  a  vested  interest. 
The  settlement  created  a  distinct  trust 
for  all  the  children  as  tenants  in  com- 
mon, with  a  power,  however,  reserved  to 
the  father  to  vary  their  several  shares, 
and  no  more  than  that  bare  power.  There 
being  seven  children  alive  at  the  date  of 
the  settlement,  and  no  others  since  bom, 
the  effect  is  the  same  as  if  these  seven 
children  were  introduced  by  name  into  the 
settlement  We  admit  that,  according  to 
Boyle  V.  the  Bishop  of  Peterborough,  if  the 
power  had  been  exercised,  the  estate  might 
have  been  appointed  to  the  survivors ;  but 
that  not  having  been  done,  the  vested  in- 
terest remains  undisturbed,  and  the  primaiy 
gift  takes  effect  in  favour  of  all  the  children 
equally  as  tenants  in  conunon.  If  the  de- 
fendants' contention  be  right,  and  all  the 
children  had  died  in  the  lifetime  of  the 
parent,  the  whole  trust  would  have  fEuled, 
and  the  settlement  have  been  inoperative. 
There  is  nothing  in  the  cases  cited  by  the 
defendants  to  militate  against  our  view, 
for  in  all  of  them  the  parties  could  take 
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nothing  except  by  the  appointment.  In 
Walsh  y.  Wcdlinger  there  was  no  distinct 
gift  to  the  indiyiduals  as  here,  bnt  only  a 
precatoiy  trust  for  the  children. 

[KiNOEBSLEY,  V.C. — StiU  the  Master 
of  the  Rolls  draws  no  distinction,  and  treats 
it  as  if  it  were  a  power.] 

Nor  in  Woodcock  v.  Renneck  or  Brown  v. 
Pocock  was  there  any  such  primary  gift  to 
the  children  as  in  the  present  case.  The 
latter  case  was  no  trust  at  all,  nothing  more 
than  a  gift  of  a  power  to  appoint  by  wilL 
Nor  do  the  other  authorities  cited  oppose 
our  contention.  We  rely  upon  Ccuterton  v. 
Sutherland^  which  closely  resembles  this 
case ;  that  was  held  to  be  a  vested  tenancy 
in  common,  subject  only  to  a  power  of  ap- 
pointment, and  so  it  must  be  here,  and  the 
power  not  being  exercised,  the  vested  in- 
terest remains.  They  also  referred  to — 

1  Roper^sLeg.  (4th  edit),  629,  (3rd  edit) 
537. 

In  re  Theed's  Trusts,  3  Kay  &  J.  375; 
s.  c.  26  Law  J.  Rep.  (n.&)  Chanc  514. 

Grieveson  v.  Kirsopp,  2  Keen,  653 ; 
8.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  261. 
Mr.  Glasse,  in  reply. — There  is  no  case 
which  ^supports  the  plaintiffs*  theory. 
Those  cited  by  Mr.  Roper,  Malim  v. 
Keighley  (3)  and  Malim  v.  Barker  (4),  do 
not  support  his  proposition.  There  is  no 
more  trust  for  all  the  children  in  this  case 
than  there  was  in  Brown  v.  Pocock^  or  in 

Kennedy  y.  Kingston,  2  Jac.  AW.  431; 
and  the  attempted  distinction  is  mere 
subtlety. 

KiNDBRSLEY,  V.C. — The  simple  question 
in  this  case  is,  whether,  in  default  of  ap- 
pointment, the  property  is  to  be  divided 
among  six  or  seven  children,  that  is,  whe- 
ther to  exclude  or  include  Alfred,  who  pre- 
deceased the  settlor.  In  order  to  determine 
this  question,  it  is  necessary  to  bear  in 
mind  -what  has  now  become  an  elementaiy 
principle,  though  at  one  time  disputed  and 
denied,  that  the  existence  of  a  power  of 
appointment  does  not  prevent  the  vesting 
of  the  estate  in  default  of  the  appointment 
It  is  now  well  settled  that  an  estate  may 
be  vested,  notwithstanding  the  pendency  of 
such  a  power,  liable  only  to  be  divested  by 
the  execution  of  the  power,  and  ever  since 

(8)  2  Vea.  jun.  838,  529. 
(4)  8  Ve^  160. 


the  case  of  Doe  v.  Martin  (5),  in  1790, 
that  has  been  the  law.  In  some  cases, 
however,  the  power  is  so  created  that  in 
terms  nothing  is  given  to  any  person,  or 
class  of  persons,  except  through  the  ezecn- 
tiou  of  the  power,  and  then  the  general 
principle  is,  tiiat  if  you  can  only  ascertain, 
from  the  terms  of  the  power  itself  those 
who  are  intended  to  be  benefited,  you  moat 
hold  that  the  persons  who  are  to  take  iu 
default  of  appointment  are  those  who  may 
take  under  the  appointment  That  princi- 
ple is  well  established,  but,  of  course,  does 
not  apply  where,  by  the  terms  of  the  instm- 
ment  itself,  the  settlor  or  testator  himaelf 
declares  whom  he  means  to  take  in  deiuilt 
of  appointment 

Take  the  case  of  Walsh  v.  WeUUngfr, 
There  the  testator  bequeathed  the  residue 
of  his  estate  to  his  wife  for  her  own  use 
and  benefit  So  far  it  was  an  absolute 
gift  to  her.  Then  he  added,  "  trusting  that 
die  would  thereout  provide  for  his  family, 
and,  at  her  decease,  give  and  bequeath  the 
same  to  her  children  by  him  in  such 
manner  as  she  should  appoint"  There,  in 
terms,  there  is  no  gift  by  the  testator  to 
the  diildren,  nor  any  direction  that  they 
are  to  take  in  default  of  appointment,  and 
therefore  we  have  to  infer  from  the  power 
itself  who  are  to  take  in  de&ult ;  and  in- 
asmuch as  the  power  is  only  to  be  exercised 
by  will,  and  therefore  can  only  be  exer- 
cised in  favour  of  those  children  who  should 
be  living  at  the  wife's  death,  we  are  obliged 
to  conclude  that  the  intention  of  the  tes- 
tator was,  that  those  only  who  survived 
the  wife  ^ould  take  in  default  of  appoint- 
ment That  is,  you  give  them  an  estate 
by  implication,  you  imply  from  the  terms  of 
the  power  who  are  to  tjJce ;  but,  as  I  have 
said,  that  is  in  the  absence  of  any  gift  to 
any  particular  class,  or  members  of  a  class, 
and  in  the  absence  of  any  direction  who 
is  to  take  in  default  of  appointment  That 
case  is  an  instance  of  one  kind  of  power, 
where  there  is  nothing  but  the  power,  and 
no  gift  by  the  testator  to  the  class  whom 
he  intends  to  benefit 

Take  another  instance — Kennedy  v.  KtMg- 
ston.  That  was  a  bequest  of  500/.  to  Ann 
Rawlins  for  life,  ''and  at  her  death,  to 
divide  it  in  portions  as  she  should  choo^^ 

(5)  4TermR«p.  89. 
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to  her  children."     She  had  four  children, 
ODe  of  whom  died,  and,  itfter  his  death,  she 
made  a  will,  giving  the  fdnd  in  certain  por- 
tions to  the  three  who  were  then  surviving. 
One  of  those  three  died  before  her,  and  it 
was  held  that  the  appointment  of  the  two 
shares  to  the  two  who  survived  her  was 
good,  and  that  there  was  a  lapsed  share 
which  would  go  equally  to  those  two ;  and, 
for  this  reason,  that,  first  of  all,  there  was 
only   a    power    of  appointment  to  Ann 
Rawlins.     There  was  no  express  gift  to 
the  children  or  any  of  them.    It  was  a  gift 
tt)  her  for  her  life,  with  a  power  to  divide 
it  amongst  her  children  after  her  death  in 
suci' portions  as  she  should  choose.     She 
might  have  bequeathed  the  fand  to  the  two 
only  who  survived  her,  but  she  bequeathed 
it  to  the  three  who  were  living  when  she 
made  her  will,  and  one  having  died,  the 
question  was  who  should  take  the  lapsed 
share,  and  that  must  be  the  children  who 
survived  her;   because,   as  you   have   no 
means  of  knowing  what  class  the  testator 
intended  to  benefit,  except  by  the  terms  of 
the  power,  you  must  imply  from  the  terms 
of  the  power  and  the  persons  to  be  bene- 
fited by  the  execution  of  it,  that  they  are, 
in  defeiult  of  its  execution,  to  be  the  per- 
sons to  take. 

Now  take  the  case  of  Casterton  v.  Suther- 
land, That  was  a  devise  to  the  testator's 
wife  for  her  life,  and  after  her  decease,  "unto 
and  among  aU  and  every  our  children,  in 
s^uch  manner  and  in  such  proportions  as 
my  said  wife  shall  either  in  her  lifetime 
or  by  her  last  will  appoint."  This  is  a 
sample  of  a  totally  different  form  of  power. 
In  the  two  former  cases  we  had  no  indica- 
tion of  intention,  except  by  implication,  as 
to  the  persons  to  whom  the  testator  meant 
to  give  the  property.  But  here  we  have  a 
different  form,  a  distinct  gift  to  the  chil- 
dren. And,  again,  there  is  this  further 
difference,  that  the  wife  was  not  limited  to 
the  execution  of  the  power  by  will,  but 
might  exercise  it  either  by  deed  inter  tnvas, 
cir  by  testamentary  document  There  were 
five  children,  and  they  all  died  before  the 
wife,  and  there  was  no  execution  of  the 
power.  Sir  William  Grant  determined  that, 
by  the  terms  of  the  gift,  coupled  with  the 
p<iwer,  it  was  a  tenancy  in  common  among 
the  children  in  fifths,  subject  to  the  power 
of  appointment.     Of  course,  we  have  an 


element  which  did  not  occur  in  the  other 
cases,  viz.  that  the  power  might  be  exer- 
cised by*act  inter  vivos^  and  therefore  it 
might,  perhaps,  be  said  that  a  gift  to  all 
the  children  would  be  implied  from  that 
circumstance  alone.  But  I  refer  to  this 
case  for  the  purpose  of  shewing  that  the 
existence  of  the  power,  by  whatever  instru- 
ment it  is  capable  of  being  exercised,  does 
not  prevent  the  vesting  of  the  estate  until 
its  execution.  It  vested  in  the  children  ; 
but,  of  course,  if  the  donee  of  the  power 
had  exercised  it  in  any  way,  either  by  deed 
or  will,  the  effect  would  have  been  to  divest 
the  estates  which  were  thus  vested,  in 
favour  of  those  to  whom  the  donee  of  the 
power  might  have  appointed. 

Lastly,  take  the  case  of  Brawn  v.  Pocock, 
That  was,  in  effect,  a  bequest  of  2/.  a  week 
to  A.  for  life,  but  to  cease  on  alienation, 
and  a  sum  was  to  be  set  apart  to  answer 
those  weekly  payments,  and  after  the 
weekly  payments  should  cease,  either  by 
the  death  or  alienation  of  A,  then  there 
was  a  power  to  A.  to  leave  the  sum  to  and 
for  the  benefit  of  his  wife  and  children,  in 
such  manner  as  he  should  by  will  appoint. 
Here  we  have  a  specimen  of  a  case  where 
there  was  no  gift  to  the  wife  and  children 
by  the  testatrix  herself,  but  a  power  to  A. 
to  appoint  among  his  wife  and  children  by 
will.  The  wife,  who  was  one  of  the  persons 
in  whose  favour  the  appointment  might  be 
made,  died  before  the  husband  A,  the  donee 
of  the  power,  and  there  remained  only 
three  children.  There  was  no  valid  appoint- 
ment under  the  power ;  and  therefore  the 
question  was,  to  whom  was  the  fiind  to  go 
in  default  of  appointment  7  And  inasmuch 
as  the  testatrix  had  given  it  to  the  wife 
and  children,  as  the  husband  should  by  will 
appoint,  it  was  held  to  be  a  gift  to  the 
wife  and  children,  as  joint  tenants  by  im- 
plication, they  being  the  persons  who  were 
to  benefit  by  the  appointment,  if  the  ap- 
pointment were  made.  Notwithstanding 
that  the  wife  could  not  take  by  appointment, 
inasmuch  as  she  did  not  survive  the  donee 
of  the  power,  still  she  was  to  take,  as  in 
default  of  appointment,  by  implication ; 
and  it  was  held  to  be  a  vested  interest  in 
the  wife  and  children,  subject  to  be  divested 
by  the  execution  of  the  power.  The  donee 
of  the  power,  if  he  had  thought  fit,  might 
have  exercised  it  in  favour  of  the  surviving 
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children,  to  the  exclusion  of  the  wife  ;  but 
as  he  did  not  do  so,  the  property,  in  de- 
fiiult  of  appointment,  renudned^ested  in 
the  wife  and  children. 

The  question,  then,  in  the  present  case, 
is  this  :  Is  this  a  case  in  which  the  settlor 
has  himself  stated  who  it  is  that  he  means 
should  benefit  in  case  the  power  is  not 
exercised  1  "  From  and  after  the  decease 
of  the  survivor  of  Roger  Williams  and  his 
wife,  in  trust  to  make  sale  and  divide  the 
proceeds  among  all  and  every  the  children 
of  Roger  Williams  lawfully  begotten  or  to 
be  begotten/'  It  is  a  gift  to  them  in  the 
first  instance,  and,  if  it  stopped  there,  they 
would  have  taken  an  absolute  estate ;  but 
it  goes  on,  ''in  such  shares  and  propor- 
tions, manner  and  form,  in  every  respect  as 
shall  be  directed  in  or  by  any  will  or  codi- 
cil now  already  made,  or  hereafter  to  be 
made,  by  Roger  Williams."  It  is  impos- 
sible to  express,  in  more  definite  or  precise 
terms,  the  intention  of  the  settlor  here, 
that  every  one  of  his  children  should  be  the 
persons  to  take,  subject  only  to  the  exercise 
of  the  power  of  appointment  by  himself  by 
his  will;  and  I  apprehend  there  is  no  doubt 
that  if  half  of  the  children  had  predeceased 
him,  and  he  had  exercised  his  power  by 
will  in  favour  of  the  then  surviving  children, 
that  would  have  been  perfectly  good.  But 
if  he  does  not  exerdse  the  power,  the  ques- 
tion is,  in  whom  is  the  estate  vested  untU 
the  yowet  is  exercised)  Is  it  vested  in 
anybody)  I  apprehend  that  it  must  be 
clearly  vested  in  all  the  children;  and 
if  other  children  had  been  born  after  the 
settlement,  they,  as  they  came  into  esse^ 
would  have  taken  vested  estates  in  equal 
shares  with  the  others.  It  so  happened 
there  were  no  others ;  but  all  the  children 
then  living,  including  Alfred,  immediately 
on  the  execution  of  the  instrument,  took 
vested  estates,  liable  only  to  be  divested 
upon  the  execution  of  the  power.  The 
power,  no  doubt,  was  not  an  exclusive 
power;  still  as  it  is  to  be  exercised  by  will 
only,  and  a  will  can  only  be  made  in  &vour 
of  persons  who  survive  the  testator,  of 
necessity  it  was  a  power  to  appoint  to  those 
only  who  survived  the  donee  of  the  power ; 
but  until  execution,  and  in  default  of  ex- 
ecution of  the  power,  the  estate  remains 
vested  in  the  persons  to  whom  it  was 
given. 


There  are  two  cases  to  which  I  oug^  to 
advert;  both  of  them  decided  by  Lord 
Langdale ;  and  one  of  them  in  particular 
seems  to  militate  against  this  view,  viz. 
Woodcock  V.  Eenneck.  It  was  a  bequest  of 
1,700^  stock,  in  trust  to  pay  the  dividends 
to  A.  and  his  wife  B.  for  their  lives  and 
the  life  of  the  survivor  of  them ;  and  after 
the  decease  of  the  survivor,  to  transfer  and 
pay  over  the  stock  (and  some  stress  was 
laid  by  the  Master  of  the  Rolls  on  these 
words)  to  their  children  in  such  shares  and 
proportions  as  the  survivor  of  A.  and  R 
should  by  will  appoint  So  there  was  a 
gift  to  the  children  of  A.  and  B,  subject  to 
the  exercise  of  the  testamentary  powfi^by 
the  survivor  of  the  twa  The  husband  was 
the  survivor,  and  there  were  three  children; 
but  only  one  of  them  survived  the  hus- 
band. The  husband  made  his  will,  and 
appointed  the  whole  to  the  one  surviving 
child.  Nobody  can  question  that,  as  the 
Master  of  the  Rolls  decided,  this  was  a 
good  appointment  The  power  was  to 
appoint  by  will,  and  could  only,  therefore, 
be  exercised  in  favour  of  the  survivor;  but 
the  Master  of  the  RoUs,  unnecessarily 
certainly,  thought  it  right  to  look  into 
another  question,  viz.,  who  was  to  have 
taken  in  default  of  appointment  Now, 
as  there  was  an  appointment,  it  was  hardly 
necessary  to  do  that;  but  having  regard 
to  the  words  being  only  "  their  duldren," 
which  the  Master  of  the  RoUs  said,  although 
they  prima  facie  meant  "all  children," 
were  a  flexible  term,  and  might  mean  "all 
the  children  living  at  the  death  of  the 
donee  of  the  power,"  and  having  regard  to 
the  fact  that  the  power  was  to  appoint  by 
will,  he  concluded  that,  in  default  of  ap- 
pointment, the  surviving  children  alone 
would  have  taken.  I  am  bound  to  say 
that  I  should  hardly  have  come  to  that 
conclusion  myseli  But  supposing  it  to  be 
right,  it  was  a  decision  that  tiie  words  "their 
children  "  might  mean  "  the  children  living 
at  their  deaUi,"  and  only  those  children. 
Assuming,  however,  that  to  be  quite  cor- 
rect, it  does  not  in  the  smallest  degree 
touch  the  present  case,  where  there  is  no 
room  to  suppose  that  the  children  here 
spoken  of  mean  those  only  who  should  sur- 
vive ;  because  it  is  not  only ''  all  and  every 
the  children,"  which  would  be  quite  suffi- 
cient, but  "  all  and  every  the  children  kw- 
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fully  batten  or  to  be  begotten,''  as  well 
all  the  diildren  now  in  existence  as  all  who 
maj  come  into  esse.  I  think,  therefore, 
that,  assuming  the  Master  of  the  RoUs's 
view  in  Woodcock  ▼.  Benneck  on  the  sub- 
ject of  the  word  "  children  "  to  be  correct, 
which,  I  confess,  I  should  hesitate  to  admit, 
it  seems  to  me  not  at  all  to  govern  the  pre- 
sent case. 

The  other  decision  of  Lord  Langdale  to 
which  I  refer  is  Winn  v.  Fenwick.     But 
that,  although  apparently  not  in  accordance 
with  the  view  I  take  of  this  case,  is  really 
otherwise ;  and  even  as  it  stands.  Lord  St. 
Leonards  expresses  his  dissatisfaction  with 
the  decision  (6).    In  that  case  a  fund  was 
settled  in  the  event  of  the  wife  dying  in  the 
husband's  lifetime,  and  it  was  only  in  that 
erent  that  there  was  any  gift  at  all,  or  any 
power;  but  in  case  she  should  happen  to 
die  in  the  lifetime  of  the  husband,  which 
did  happen,  and  having  one  or  more  child 
or  children  living  at  her  death,  then  upon 
trust  for  all  and  every  the  child  or  children 
of  the  marriage  in  such  shares  as  the  wife 
should  by  deed  or  will  appoint  (a  power  of 
appointment  by  act  inter  vivos,  as  well  as 
by  will);  and  if  there  should  be  no  issue 
living  at  her  death,  then  a  general  power 
of  appointment  was  given  to  the  wife.  The 
wife  did  not  execute  the  power,  and  she 
had  children,  some  of  whom  died  in  her 
lifetime  and  others  survived  her.    It  was 
admitted  that  the  children  took  in  default 
of  appointment  by  implication;  but  the 
question  was,  what  class  was  entitled?  The 
Master  of  the  Rolls  said  the  rule  was  that 
none  could  take  by  implication  upon  the 
non-execution  of  the  power  who  could  not 
take  under  an  execution  of  the  power. — 
That  is  a  perfectly  just  rule,  if  you  apply 
it  to  the  proper  case,  that  is,  where  you 
have  no  other  means  of  ascertaining  who 
were  intended  to  take,  but  by  the  terms  of 
the  power.    And  then  the  Master  of  the 
Rolls  continued, — The  argument  here  was 
the  converse,  that  all  took  in  default  of 
appointment  who  could  take  under  an  exe- 
cution of  the  power,  and  that  in  this  power 
to  appoint  the  words  "  all  and  every  the 
chil^n"  were  used  without  any  limit  as 
to  description    which  would  confine  the 
objects  to  such  children  as  should  be  living 


at  the  mother's  death.  But,  he  added,  the 
power  to  appoint  was  to  arise  in  the  event 
of  her  having  one  or  more  child  or  children 
living  at  her  death,  and  in  that  event 
only;  and  taking  this  in  connexion  with 
the  clause  by  which  the  property  was  to 
revert  to  the  settlor  in  the  event  of  there 
being  no  issue  of  the  marriage  living  at 
her  death,  he  thought  the  true  meaning  of 
the  settlement  was,  that  those  children  only 
who  were  living  at  her  death  were  entitled 
to  take.  The  wife  had  a  power  to  appoint 
by  deed  or  will,  yet,  notwithstanding  that, 
the  Master  of  the  Rolls  came  to  the  con- 
clusion that  those  only  who  survived  the 
wife  were  entitled  to  take  in  default  of 
appointment  Lord  St.  Leonards  observes 
on  that  case  (7),  "It  may  be  considered 
doubtful  whether  this  construction  gave 
effect  to  all  the  words  of  the  settlement 
which  the  Court  intended  to  construe  by 
implication,  for  the  power  clearly  embraced 
all  and  every  the  children,  and  might  have 
been  exercised  in  favour  of  all,  although  it 
would  not  have  taken  effect  unless  some 
one  survived  their  mother.  In  this  view,  as 
some  did  survive,  all  might  have  been  held 
to  take  by  implication  in  default  of  ap- 
pointment." I  have  referred  to  that  case, 
not  because  it  seems  to  tally  with  the  case 
now  before  me,  but  because  the  Master  of 
the  Rolls  seems  to  have  taken  a  view  which 
may  appear  to  militate  against  mine;  but 
when  I  find  Lord  St.  Leonards  expressing 
dissatisfaction  with  the  case,  I  do  not  con- 
sider that  it  presents  any  difficulty. 

I  come,  then,  to  the  conclusion,  that  I 
have  here  a  distinct  statement  by  the 
settlor  of  the  class  whom  he  intends  to 
take  in  default  of  execution  of,  or  rather 
subject  to  the  power.  He  does  not  say  in 
terms,  in  default  of  execution  then  to  all 
the  children.  But  the  deed  gives  it  to 
all  the  children  in  such  shares  and  propor- 
tions, manner  and  form  as  the  settlor  shall 
appoint;  and  though  there  is  no  gift  over 
in  default  of  appointment,  we  have  the 
settlor  himself  telling  us  that  he  means  all 
the  children, — those  who  are  in  existence  at 
the  date  of  the  settlement  as  well  as  those 
who  come  into  existence  afterwards — ^to 
take ;  but,  subject  to  this,  that  he  reserves 
to  himself  the  power  of  saying  by  his  will 


(6)  Sugd.  Powers,  8th  edit  595. 
Nkw  SiRm,  35. — Chaho. 
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what  sbioea  they  shall  take,  and  inasmuch 
as  by  will  he  could  only  have  appointed 
to  those  who  were  then  living,  he  might 
have  defeated  by  execution  of  the  power 
the  estate  already  vested  in  all  the  chil- 
dren. But  not  having  done  this,  it  appears 
to  me,  that  all  the  children,  including 
Alfred,  take  equal  shares;  and  therefore 
the  demurrer  must  be  overruled. 

Solidton — Mr.  C.  Ammtrongyfor  pbuntiff ;  Mr.  J. 
Chftpple,  for  defendante. 


KiNDERSLBY,  V,C. 

March  8,  9. 


LEES  V.  WHITELEY. 


Bill  of  Sale — Covenant  to  insure  against 
Fire — Benefit  of  Policy — Act  of  Bankruptcy 
— Order  and  Disposition — Notice, 

A  firm  executed  a  bill  of  sale  to  the  plain- 
tiff of  certain  machinery ^  and  covenanted  to 
insure  and  keep  the  same  insured  from  loss 
by  fire  in  some  office  to  be  approved  of  by 
the  plaintiff  during  the  continuance  of  the 
security,  and  in  default  Ufith  liberty  to  the 
plaintiff  to  insure,  and  to  charge  the  pre- 
miums  on  his  security. 

The  insurance  was  effected  in  the  names 
of  the  firm,  and  the  machinery  was  after- 
wards  destroyed  by  fire.  On  the  day  of  the 
fire  the  firm  assigned  all  their  property  to 
trustees  for  the  benefit  of  their  creditors. 
The  assignment,  which  was  intended  to  ope- 
rate under  the  Bankruptcy  Act,  1861,  toas 
executed  by  the  several  partners  and  the 
trustees,  but  was  destroyed  before  its  execu- 
tion by  any  creditor. 

The  plaintiff  gave  notice  of  his  claim  to 
the  insurance  office,  having  previously  had 
notice  of  the  deed  of  assignment  and  of  its 
destruction.  The  firm  afterwards  became 
bankrupt:  —  Held^  that  the  benefit  of  the 
policy  did  not  pass  to  the  plaintiff  under 
the  covenant  to  insure. 

Held,  also,  that  the  execution  of  the 
assignment  was  an  act  of  bankruptcy,  and 
that  the  plaintiff,  having  had  notice  thereof, 
could  not  claim  against  the  assignees  in 
bankruptcy. 

The  plaintiff  in  this  suit  claimed  to  be 
entitled  to  a  sum  of  money  payable  under 


the  following  dnnunstances  in  respect  of 
a  policy  of  insurance^ — 

In  1861  the  defendants,  Messia  White- 
ley,  Qarsed  &  Co.,  a  firm  of  cotton-spinners 
at  Raistrick,  in  Yorkshire,  executed  a  bill  of 
sale  or  mortgage  to  the  plaintiff  of  certain 
articles  of  machinery  as  security  for  the 
value  of  the  goods  themselves,  which  had 
been  supplied  by  the  plaintiff,  who  was  a 
manufecturer  of  machinery. 

The  said  defendants  covenanted  that  they 
would,  ''  so  long  as  any  money  remained 
owing  upon  the  said  security,  keep  the 
machinery  and  effects  comprised  in  the  bill 
of  sale  Jn  good  and  perfect  working  order, 
repair  and  condition,  to  the  satisfaction  of 
the  plaintiff,  his  executors,  administrators 
and  assigns,  and  also  would  insure  and 
keep  the  same  insured  from  loss  by  fire  in 
some  good  office,  to  be  approved  of  by  the 
plaintiff,  his  executors,  administrators  and 
assigns,  in  the  sum  of  2,298/.  at  the  least 
(being  the  amount  intended  to  be  secured), 
and  duly  and  regularly  pay  the  premiums 
and  duty  in  respect  thereof;  and,  further, 
that  in  case  default  should  be  made  in 
insuring  as  aforesaid,  it  should  be  lawful 
for  the  plaintiff,  his  executors,  adminis- 
trators and  assigns,  to  insure  the  same 
machinery,  effects  and  premises  in  the  said 
sum  of  2,298/1,  and  chaige  the  premiums 
and  duty  in  respect  thereof  with  interest 
from  the  time  of  paying  the  same." 

In  pursuance  of  this  covenant  the  firm 
shortly  afterwards  insured  the  property  in 
their  own  names  for  the  sum  of  3,800/1  in 
the  Northern  Assurance  Company. 

On  the  16th  of  June,  1864,  the  mill 
and  premises,  including  the  machinery, 
were  destroyed  by  fire.  On  the  same 
day,  immediately  after  the  fire,  the  firm  by 
the  advice  of  their  solicitor,  assigned  all 
their  property  to  trustees  for  the  benefit  of 
their  creditors. 

The  assignment  was  intended  to  opoate 
under  the  Bankruptcy  Act  of  1861,  but, 
although  executed  by  Messr&  Wbitdey 
and  the  trustees,  it  was  never  executed  by 
any  of  the  creditors. 

From  the  evidence  as  to  the  subsequent 
fate  of  this  deed,  it  appeared  that  the  troa- 
tees,  in  consequence  of  the  landlord  having 
threatened  to  take  steps  for  effecting  a  dis- 
tress upon  the  premises  after  the  fire,  put 
a  Mr.  Parker  in  possession,  and  placed  the 
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deed  in  his  custody.  Mr.  Farrer,  one  of  the 
membera  of  the  firm,  having  npon  some 
pretence  got  the  deed  out  of  his  hands,  ran 
off  with  it,  whereupon  a  scuffle  ensued,  in 
which  the  deed  was  dropped,  and  afterwards 
picked  up  by  a  third  party  (also  of  the 
name  of  Farrer,  but  not  a  member  of  the 
finn),  who  forthwith  burned  it.  This  took 
place  on  the  21st  of  June.  On  the  24th  of 
Jnne  the  plaintiff's  solicitor  called  on  the 
agent  of  the  assurance  company  and  pointed 
out  the  provisions  in  the  bill  of  side  with 
regard  to  the  covenant  for  insurance,  and 
thereby,  as  alleged  by  the  plaintiff,  gave 
effectual  notice  to  the  company  of  his  claim. 
A  more  formal  notice  was  sent  by  the  plain- 
tiff to  the  company's  offices  in  London  on 
the28tL 

In  the  mean  time,  on  the  23rd  of  June, 
the  plaintiff  had,  as  it  appeared,  received 
notice  of  the  execution  by  Messrs.  Whiteley 
k  Oo,  of  the  deed  of  assignment  to  the 
^ost^ees,  but  had  also  been  at  the  same 
time  informed  of  its  destruction. 

In  the  following  August  Messrs.  Whiteley 
&  Co.  became  bankrupt,  the  a4Judication 
being  made  in  respect  of  an  act  of  bank- 
mptcy  subsequent  to  and  independent  of 
the  above-mentioned  transactions. 

The  whole  claim  under  the  policy  in  re- 
spect of  the  property  injured  or  destroyed 
had  been  agreed  upon  and  fixed  at  3,175/. 
The  balance  due  to  the  plaintiff  under  the 
hill  of  sale  at  the  time  of  the  fire  was 
1,900/. 

The  bill  was  originally  filed  against 
Messrs.  Whiteley  and  the  insurance  com- 
pany, and  prayed  for  a  declaration  that 
the  plaintiff  had  a  lien  on  the  policy  money, 
and  for  an  injunction  to  restrain  the  com- 
pany from  paying  the  same  to  any  one  but 
theplaintifil 

The  company  having  brought  the  money 
into  court,  the  bill  was  dismissed  as  against 
them,  and  the  assignees  in  bankruptcy  were 
niade  parties. 

The  questions  now  raised  upon  the  hear- 
ing of  the  cause  were,  first,  whether  the 
plaintiff  was  entitled,  as  between  himself 
and  Messrs.  Whiteley,  to  have  the  policy 
money  applied  in  satisfaction  of  the  debt 
remaining  due  to  him  upon  the  security  of 
the  bill  of  sale ;  secondly,  whether  the  as- 
signment to  the  trustees  constituted  an  act 
of  bankruptcy:  and,  thirdly,  whether  the 


plaintiff's  right,  subject  to  the  question  of 
notice,  was  affected  by  the  assignment  or 
by  the  subsequent  bankruptcy. 

Mr,  Othome  and  Mr,  J,  H.  Taylor,  for 
the  plaintiff. — ^First,  the  plaintiff  is  entitled 
to  IJie  benefit  of  the  policy  in  liquidation 
of  his  mortgage  debt.  If  the  company  had 
chosen  to  mt^e  good  or  reinstate  the  ma- 
chinery, the  plaintiff,  as  mortgagee,  would 
have  a  lien  upon  the  property  so  reinstated. 
The  exercise  by  the  company  of  their  op- 
tion to  pay  the  money  secured  by  the  policy 
cannot  deprive  the  mortgagee  of  his  right 
The  money  stands  in  the  place  of  the  mort- 
gaged premises — 

Gardmv,  Ingram^  23  Law  J.  Rep.  (n.s.) 
Chanc.  479. 
The  dictum  of  Lord  St  Leonards  in  that 
case  IB  conclusive.  He  says,  "The  benefit  of 
the  policy  passed  by  the  mortgage." 

[KiNDEBSLEY,  V.C.,  in  the  course  of  the 
argument  on  this  part  of  the  case,  referred 
to  an  old  case  of 

Leedt  v.  Cheetham,  1  Sim.  146;  s.c 
5  Law  J.  Rep.  Chanc.  102, 
where  it  was  held  that  a  tenant  had  no  equity 
to  compel  his  landlord  to  expend  money 
received  from  an  insurance  ofiice  in  rebuild- 
ing the  premises,  or  to  restrain  the  landlord 
from  suing  for  rent  until  the  premises  were 
rebuilt] 

Secondly,  the  assignment  to  the  trustees 
was  no  act  of  bankruptcy.  The  deed,  never 
having  been  completed,  was  a  nullity. 
Until  the  creditors  executed,  it  was  revoca- 
ble— 

Garrard  v.  Lord  Lauderdale^  3  Sim.  1; 

WaUwyn  v.  GouiU,  3  Mer.  707; 
or,  if  not  void,  it  operated  under  the  statute 
as  having  been  made  bonaflde — 

In  re  Tresidder,  1  Law  Rep.  Ch.  Ap.  21. 
The  deed  not  having  been  an  act  of 
bankruptcy,  we  are  within  the  principle  of 

In  re  Styan,  1  Ph.  105. 
Thirdly,  by  giving  notice  of  his  claim  to 
the  insurance  company,  the  plaintiff  took 
the  policy  money  out  of  the  order  and 
disposition  of  the  bankrupts,  the  notice 
being  prior  to  the  act  of  bankruptcy  upon 
whidi  the  adjudication  was  founded. 

Mr,  De  Gex  and  Mr,  Jdliffe,  for  the 
defendants. — First,  the  plaintiff  must  shew 
that  he  was  a  mortgagee  of  the  policy.  The 
bill  of  sale  contains  no  assignment  of  the 
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benefit  of  the  policy.  The  question  is,  whe- 
ther a  misre  covenant,  such  as  we  have  here, 
by  a  mortgagor  to  insure  the  mortgaged 
premises,  amounts  to  an  assignment  of  all 
or  any  of  the  monies  which  may  become 
payable  in  respect  of  the  insurance.  The 
Court  cannot  imply  any  such  assignment. 
Moreover,  the  company's  contract  is  to  pay 
the  insurer  if  damnified ;  it  does  not  ex- 
tend to  his  assigns  without  the  company's 
licence.  As  to  the  principles  upon  which 
assigns  take  the  benefit  of  policies  of  insur- 
ance, see — 

The  Sadlers'   Company  v.  Badcocky  2 

Atk.  554. 
Hutckin80ii  V.  Wright^  25  Beav.  444 ; 

S.C.  27  Law  J.  Rep.  (n.s.)  Chanc. 

834. 
Simpson  v.  the  Scottish  Union  Insurance 

Company,  1  Hem.  &  M.  618  ;  s.  c. 

32  Law  J.  Rep.  (n.s.)  Chanc.  329. 
Secondly,  the  deed  of  assignment  to  the 
trustees  was  an  act  of  bankruptcy.    The 
case  is  stronger  than 

Botcherby  v.  Lancaster,  1  Ad.  &  E.  77  ; 

s.  c.    3   Law   J.    Rep.    (n.s.)   K.B. 

167. 
There  the  deed  was  executed  by  the  bank- 
rupt only,  and  was  not  proved  to  have  been 
acted  upon  or  passed  out  of  his  hands. 
Here  the  trustees  also  executed ;  and  the 
plaintiff  had  notice ;  and  the  effect  of  the 
notice  is  not  impeached  by  the  circumstance 
of  his  also  having  been  informed  of  its  de- 
struction. Although  the  act  of  bankruptcy 
was  prior  to  the  act  upon  which  the  ad- 
judication was  actually  founded,  yet  the 
policy  money  was  a  chose  in  action  in  the 
order  and  disposition  or  reputed  ownership 
of  the  bankrupts  at  the  time  of  the  execu- 
tion of  the  assignment,  and,  therefore, 
passed  by  relation  to  the  assignees  in  bank- 
ruptcy— 

Stansfeld  v.   CubiU,  2  De  Gex  &  Jo. 

222;    s.  c.   27  Law  J.  Rep.  (n.s.) 

Chanc.  266. 
Edwards  v.  Martin,  1  Law  Rep,  Eq. 

121  ;  s.  c.  ante,  186. 
Mr.  Osbomey  in  reply. 

EiNDEBSLEY,  V.C. — ^Two  questious  are 
presented  in  this  case  :  first,  as  to  the  effect 
of  the  bill  of  sale  or  mortgage  made  by 
Messrs.  Whiteley  &  Co.  to  the  plaintiff 
with  respect  to  this  policy  of  insurance; 


and  then,  secondly,  assuming  the  deciaon 
of  the  fiirst  point  to  be  in  favour  oi  the 
plaintiff,  comes  the  question,  whether  the 
plaintiff  has  lost  the  right  which  he  would 
otherwise  have  had,  by  reason  of  the  bank- 
ruptcy of  the  persons  who  executed  the 
deed,  and  the  circumstances  attending  the 
bankruptcy. 

Now,  with  regard  to  the  first  questicm,  • 
it  stands  thus  :  the  plaintiff,  it  seems,  was 
a  manufacturer  of  machinery,  and  supplied 
Messrs.  Whiteley  &  Co.  with  a  quan- 
tity of  machinery  of  considerable  value ; 
they  then  executed  a  bill  of  sale  as  security 
to  him  for  the  value  of  the  articles  so 
supplied,  and  by  that  instrument  Messrs. 
Whiteley  &  Co.  assigned  to  the  plain- 
tiff the  machinery  in  question,  by  way  of 
mortgage,  to  secure  the  principal  amount 
then  due  from  them,  together  with  interest 
The  deed  contains  the  usual  powerof  sale  and 
other  provisoes.  And  then  comes  this  cove- 
nant, upon  which  the  first  question  in  the 
case  turns,  namely,  the  covenant  by  Messrs. 
Whiteley  with  the  plaintiff  that  they  would, 
during  Uie  continuance  of  the  security,  keep 
the  said  machinery,  effects  and  premises 
in  good  and  perfect  working  order,  repair 
and  condition  to  the  satidaction  of  the 
plaintiff,  his  executors,  administrators  and 
assigns,  and  would,  so  long  as  any  money 
remained  owing  upon  the  indenture,  insure 
and  keep  the  same  insured  from  loss  by 
fire  in  some  good  office  to  be  approved  of 
by  the  plaintiff,  his  executors^  administra- 
tors  and  assigns,  in  the  sum  of  2,298/.  at 
the  least,  and  duly  and  regularly  pay  the 
premiums  and  duty  in  respect  thereof;  and 
in  case  default«should  be  made  in  insuring 
as  aforesaid,  it  should  be  lawful  for  the 
plaintiff,  his  executors,  administrators  and 
assigns,  to  insure  the  same  machinery, 
effects  and  premises  in  the  said  sum  of 
2,298/.,  and  to  charge  the  premiums  and 
duty  in  respect  thereof  with  interest  firom 
the  time  of  paying  the  same. 

Now,  upon  that  covenant  to  insure,  the 
question  has  arisen,  whether,  the  machinery 
having  now  been  destroyed  by  fire,  the 
plaintiff  is  entitled,  as  between  himself 
and  Messrs.  Whiteley  ds  Co.  supposiiig 
they  had  not  become  bankrupt,  to  have  the 
policy  money  applied  in  payment  of  the 
debt  which  remains  due  to  him  on  that 
security. 
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Now,  at  first  aight,  it  seems  consistent 
with  natural  equity  and  justice  that  there 
should  be  this  right,  because  it  is  natural 
to  ask,  why  should  the  plaintiff  have  re- 
qaiied  this  covenant,  if  it  was  not  intended 
that,  in  case  the  insurance  should  be  called 
into  action,  the  plaintiff  should  have  the 
benefit  of  it;  and  the  case  of  Garden  v. 
»  Ingram^  before  Lord  St  Leonards,  has  been 
dted,  in  which  a  question,  somewhat  of  the 
same  kind,  was  decided  in  favour  of  the 
mortgagee ;  but  when  we  come  to  look  into 
that  case,  it  certainly  differs  veiy  materially, 
not  only  in  the  circumstances,  but  in  the 
principle  on  which  it  was  decided.  In  that 
case  a  lease  had  been  granted  of  certain 
premises,  one  of  the  conditions  being  that 
the  lessee  should  insure  the  premises  against 
fire,  in  the  names  of  himself  and  the  lessor; 
and  in  case  the  premises  were  destroyed  or 
damaged  by  fire,  the  money  arising  from 
the  policy  should  be  applied  in  restoring 
the  premises.   That  was  the  express  cove- 
nant between  the  lessor  and  the  lessee.    In 
tliat  state  of  things  the  lessee  mortgaged 
his  leasehold  interest   The  mortgage  deed 
contained  no  express  mention  of  the  insur- 
ance required  by  the  lessee's  covenant,  nor 
of  its  having  been  effected,  though,  of  course, 
the  recital  of  the  lease  would  involve  a 
reference  to  the  fiict  that  there  was  such 
a  covenant     The  premises  being  subse- 
quently destroyed  or  injured  by  fire,  the 
mortgagee  himiself  restored  the  premises, 
without  waiting  to  get  the  policy  money, 
and  then  the  lessee,  that  is,  the  mortgagor, 
refused  to  concur  in  the  application  of  the 
policy  money  towards  recouping  the  mort- 
gagee his  expenses  in  reinstating  the  pre- 
mises.    The  mortgagee  then  filed  a  bill 
against  his  mortgagor,  the  lessee,  for  the 
purpose  of  compelling  him  to  join  with 
the  lessor  (in  whose  nafaie,  jointly  with  that 
of  the  lessee,  the  insurance  had  been  effected) 
in  authorizing  the  payment  of  the  money 
by  the  insurance  ofiSce  to  the  mortgagee. 
Tliat  being  the  firamo  of  the  suit,  Lord  St 
LeonardB*   view  of  the  case  is  expressed 
thus:  "The  first  question  is,  whether  the 
mortgagee  is  entitled  to  the  benefit  of  the 
policy;  it  was  not  expressly  assigned  by 
the  mortgage  deed,  nor  was  any  notice 
taken  of  it    It  has  been  decided  in  a  case 
where  the  tenant  for  life  had  insured  that 
the   remaindennan   was    entitled  to    the 


policy.  In  a  policy  of  this  nature  the  in- 
surance is  in  the  nature  of  an  indemnity, 
and  the  person  who  has  not  the  property 
could  not  recover  under  it  because  he  hsA 
sustained  no  damage.  But  as  the  policy 
has  been  granted  in  the  names  of  landlord 
and  tenant  there  remains  a  person  who  has 
a  continuing  interest  in  it,  and  therefore  it 
is  valid,  l^e  defendant  Ingram,"  that  is, 
the  lessee  and  mortgagor,  "as  between  him- 
self and  the  lessor,  never  could  have  done 
any  act  which  could  have  prevented  this 
policy  from  going  to  the  reinstatement  of 
the  premises,  for  it  was  an  insurance  in  the 
joint  names  of  the  landlord  and  tenant, 
and  both  those  parties  had  an  interest  in 
having  it  applied  to  the  one  object  of  re- 
instating the  property.  In  that  view  it  is 
not  material  whether  the  right  passed  by 
the  mortgage  assignment  or  not — even  sup- 
posing it  did  not  pass  by  the  mortgage 
assignment,  because  the  policy  money  must 
go  according  to  its  original  destination. 
When  the  property  is  reinstated  by  the 
expenditure,  then  the  mortgagee  will  have 
the  benefit  of  it,  and  the  defendant  never 
could  be  heard  to  object  to  that,  because 
of  his  covenant  to  keep  the  premises  in- 
sured." That  is  one  view  the  Lord  Chan- 
ceUor  took  of  the  case.  Then  he  goes  on 
to  say,  "  But  independently  of  that,  I  should 
have  been  of  opinion  that  the  benefit  of  the 
insurance  would  pass  to  the  mortgagee." 
That  is,  although  it  was  not  mentioned  as 
an  item  or  a  parcel  in  the  assignment,  it 
would  stUl  pa&s,  together  with  the  leasehold 
interest,  by  the  assignment  of  the  leasehold 
interest  itself  That  is  his  second  view; 
and  he  continues  in  these  words :  *'  When 
a  man  insures  his  property  under  a  cove- 
nant to  insure,  and  then  assigns  and  charges 
the  lease  to  secure  a  sum  of  money,  he  still 
retains  his  interest  in  the  property  subject 
to  the  charge"  (that  is  to  say,  he  would 
have  a  right  to  insist  against  the  insurance 
ofiSce,  that  he  still  retains  an  interest  enti- 
tling him  to  the  benefit  of  the  insurance). 
"  Then  the  proi)erty  is  burnt,  and  the  in- 
surance money  becomes  payable.  Can  the 
mortgagor  claim  the  money  against  his  own 
mortgagee,  when  the  object  of  effecting  the 
policy  was  for  the  purpose  of  reinstating 
the  premises"  (referring  there  to  the  cove- 
nant that  the  lessee  hid  entered  into  with 
the  lessor,  that  the  money  should  be  applied 
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to  reinstating  the  premises)  f  *'I  am  of 
opinion  that  the  benefit  of  the  policy  passed 
by  the  mortgage." 

How  does  that  apply  to  the  present  casef 
Here  we  have  no  pre-existing  policy;  it 
was  not  a  mortgage  of  property  on  which  a 
policy  had  been  effected,  or  where  an  actoal 
covenant  was  existing  between  the  lessor 
and  lessee  that  the  money  should  be  applied 
in  restoring  the  premises  ;  but  all  that  we 
have  is  a  covenant  in  the  mortgage  deed 
itself  that  an  insurance  shall  be  made.  One 
thing  IB  obvious.  It  is  impossible  to  say, 
as  the  Lord  Chancellor  said  in  that  case, 
that  the  benefit  of  the  policy  passed  by  the 
assignment  It  did  not  exist,  and  therefore 
could  not  pass.  It  appears  to  me  that  that 
decision  or  dictum  really  does  not  govern 
the  present  case.  In  the  present  case  the 
plaintiff's  contention,  if  it  can  be  maintained 
at  all,  must  stand  on  this  footing,  that  by 
reason  of  the  covenant  to  insure,  there  is  an 
implied  contract  that  the  party  to  whom 
that  covenant  was  given  should  have  the 
benefit  of  the  insurance,  and  have  it  in  the 
shape  of  the  money  being  applied  from  the 
policy,  either  in  liquidation  of  his  mortgage 
debt  or  in  the  actual  restoration  of  the  arti- 
cles on  which  his  mortgage  subsisted.  The 
question  comes  to  this  :  "  Can  I  imply  such 
a  covenant  as  to  give  him  the  insurance 
money  f "  I  confess  at  first  sight  I  was  very 
much  disposed  to  favour  the  plaintiff's  con- 
tention ;  but  the  more  I  have  considered  it, 
and  the  more  I  examine  the  terms  of  the 
agreement,  the  more  clearly  it  appears  to 
me  that  I  should,  in  fact,  be  making  a  new 
agreement  between  the  parties.  It  was 
perfectly  competent  to  the  plaintiff,  when 
he  was  stipulating  that  there  should  be  an 
insurance  effected  by  the  mortgagor,  to  have 
stipulated  further  that  there  should  be  a 
clause  inserted  to  give  him  the  benefit 
arising  from  the  insurance  in  case  the 
articles  were  destroyed  by  fire ;  but,  for  some 
reason  or  other,  evidently,  he  abstains  from 
requiring,  and  the  mortgagors  do  not  give 
him,  any  covenant  or  agreement  to  that 
effect  Can  I  say  that  the  parties  meant 
more  than  they  stipulated  for  1  Can  I  make 
for  the  plaintiff  a  better  agreement  than  he 
thought  it  necessary  or  desirable  to  make 
for  himself)  I  think  I  am  bound  to  come 
to  the  conclusion  that  it  is  not  a  mere  over- 
sight ;  but  that  if  the  plaintiff  had  insisted 


upon  it,  the  mortgagors  might  have  said, 
"  We  will  not  agree  to  it" 

Then,  again,  it  is  said,  very  justly,— 
and,  at  first  sight,  I  confess  I  was  very 
much  struck  with  the  argument,  —  wliy 
should  the  plaintiff  have  required  a  cove- 
nant for  insurance  at  all,  if  it  was  not  to 
signify  to  him  whether  the  articles  mort- 
gaged were  insured  or  not,  unless  it  was  * 
in  order  that  the  money  arising  from  insurance 
might  be  applied  in  the  restoration  of  these 
articles  or  in  satisfaction  of  his  mortgage 
debt  ?  The  real  truth  is,  that  the  covenant  to 
effect  an  insurance  independently  of  any  right 
as  to  theapplication  ofthemoney,  isapositive 
benefit  to  the  mortgagee,  not  to  the  same 
extent  as  it  would  have  been  if  there  were 
an  actual  stipulation  that  the  money  should 
be  applied  in  liquidation  of  his  mortgage  or 
in  restoring  the  articles,  but  still  the  insur- 
ance is,  to  a  certain  extent,  a  benefit  to  him, 
inasmuch  as  it  places  the  mortgagors  in  such 
a  condition  that  a  fire  on  their  premises 
will  not,  what  is  commonly  called,  break 
their  backs,  and  render  them  utterly  insol- 
vent Therefore,  in  this  respect,  it  is  clear 
that  a  mere  covenant  to  insure  is  not  un- 
attended with  benefit  to  the  covenantee, 
even  although  the  covenantors  are  not  bound 
to  apply  the  money  in  any  particular  man- 
ner. I  come,  then,  to  the  conclusion  upon 
this  part  of  the  case,  that  the  rules  of  con- 
struction do  not  allow  me  to  imply  an 
agreement  to  the  effect  which  is  contended 
for  by  the  plaintiff,  because  it  would  amount, 
in  fact,  to  introducing  a  stipulation  into 
the  instrument  which  the  parties  themselves 
never  thought  fit  to  introduce.  But  as  it 
is  possible  that  a  different  view  may  be 
taken  on  that  question,  I  think  it  rig^t  to 
express  my  opinion  on  the  other  question 
which  arises  out  of  the  acts  whidi  have 
been  done  by  the  covenantors  and  by  their 
bankruptcy. 

Now,  the  facts  seem  to  stand  thus :  The 
machinery  was  destroyed,  or  at  all  events 
very  materially  damaged  by  the  fire,  on  the 
16th  of  June,  1864.  According  to  the  evi- 
dence, as  it  appears  to  me,  immediately 
after  the  fire — not  while  the  fire  was  ac- 
tually raging  (that  is  hardly  conceivable), 
but  immediately  after  the  fire  and  upon  the 
same  day — Messrs.  Whiteley  <k  Co.  vent 
to  consult  their  solicitor,  and  were  advised 
by  him  to  execute  a  deed  under  the  Bank- 
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rnptcy  Act  for  the  purpose  of  Testing  all 
their  property  in  trustees,  and  to  get  the 
creditors  to  execute  that  deed,  the  effect  of 
which  would  have  been,  if  it  had  been  car* 
ried  out  and  completed  in  accordance  with 
ail  the  requisitions  in  the  act  of  parliament, 
to  constitute,  not  an  act  of  bankruptcy,  but 
a  substitute  for  bankruptcy ;  and  the  trus- 
"  tees  in  the  deed  would  have  stood  in  the 
place  of  assignees  in  bankruptcy  for  the 
distribution  of  the  estate. 

Acting  upon  this  advice,  all  the  members 
of  the  firm  executed  the  deed  (a  short  in- 
strument copied  out  from  the  form  in  the 
schedule  to  the  act).    It  was  also  executed 
by  the  two  trustees,  to  whom  the  assign- 
ment purported  to  be  mada  It  remained  to 
be  executed  by  the  creditors  if  the  creditors 
would  execute  it,  and  certain  other  formalities 
and  requisitions  had  to  be  complied  with. 
The  deed  was  then  put  into  the  hands  of 
one  Parker,  who  was  in  possession  of  the 
defendant's  premises,  or  rather  the  trustees 
may  be  said  to  have  armed  Mr.  Parker  with 
that  instrument.  It  appears,  then,  that  on  the 
21st  of  June  Mr.Farrer,  one  of  the  partners 
in  Messrs.  Whiteley*s  firm,  upon  some  pre- 
tence or  other,  took  the  deed  out  of  Parker^s 
hands ;  upon  which  a  scuffle  ensued,  and 
shortly  afterwards,  in  the  hurry  or  scuffle, 
the  deed  was  dropped  and  picked  up  by 
another  person,  also  of  the  name  of  Farrer, 
but  apparently  not  a  member  of  the  firm, 
who  forthwith,  thinking  perhaps  to  do  a 
service  to  his  brethren  or  namesakes  in  the 
firm,  put  it  in  the  fire,  and  saw  it  destroyed 
that  same  day.     Such  was  the  fate  of  that 
instrument     In  the  following  August  the 
firm  of  Messrs.  Whiteley  &   Co.  became 
bankrupt,  not  upon  the  alleged  act  of  bank- 
ruptcy upon  the  execution  of  that  deed,  but 
upon  some  subsequent  act  of  bankruptcy. 

Now,  what  was  the  position  of  the 
parties  immediately  after  the  premises  had 
been  destroyed  by  fire  f 

I  apprehend  that  the  money  secured  by 
the  yohcj  then  became  available,  whatever 
its  proper  application  might  be.  At  that 
time  the  machineiy  was  no  longer  in  exist- 
ence as  the  subject  of  the  mortgage,  but 
there  was  the  amount,  whatever  it  might 
be,  receivable  in  respect  of  it  upon  the 
policy.  I  am  assuming,  for  the  purpose 
of  tr^g  this  part  of  Uie  case,  that  the 
plaintifif  was  entitled  to  the  benefit  of  the 


policy  as  he  contends ;  and  it  seems  to  me 
that  we  have  to  consider  these  three  points : 
first)  what  notice  was  given  by  the  plaintiff 
to  the  insurance  company  of  the  claim 
which  he  now  sets  up ;  secondly,  was  or  was 
not  the  execution  of  that  deed  an  act  of 
bankruptcy  ;  and,  thirdly,  if  it  was  an  act 
of  bankruptcy,  had  the  plaintiff  notice  of 
it  prior  to  his  giving  notice  to  the  insur- 
ance company?  because  there  can  be  no  dis- 
pute that,  at  the  time  the  deed  was  executed, 
whether  or  not  its  execution  was  an  act  of 
bankruptcy,  the  policy  was  in  the  possession 
and  in  the  order  and  disposition  of  the 
bankrupts.  As  to  the  first  point,  I  am  of 
opinion  that  the  insurance  company  had 
sufficient  notice  of  the  plaintiff's  claim  on 
the  24th  of  June.  On  that  day,  the  plain- 
tiff's solicitor  called  upon  Mr.  Howe,  the 
agent  of  the  company,  and  pointed  out  to 
him  the  covenant  in  the  bill  of  sale  by 
Messrs.  Whiteley  to  keep  the  machinery 
insured.  That,  I  think,  was  sufficient  no- 
tice that  the  plaintiff  claimed  the  benefit 
of  the  insurance  money,  and  it  was  followed 
up  by  a  more  formal  notice,  sent  to  the 
company's  offices  in  London  on  the  28th 
of  June. 

Then,  with  regard  to  the  execution  of 
that  deed  by  the  bankrupts  on  the  16th 
of  June,  the  day  of  the  fire,  it  has  been 
argued  that  it  was  not  an  act  of  bankruptcy 
b^use  it  was  intended  to  have  been  exe- 
cuted in  pursuance  of  the  act  of  parliament, 
and  ought  to  have  beenfully  carried  out  with 
all  the  requisites  imposed  by  the  act,  but  that 
not  having  been  so  carried  out,  and  never 
having  been  executed  by  any  creditor,  and 
having  in  the  end  been  destroyed,  it  ought^ 
therefore,  to  stand  upon  the  same  footing 
as  the  deeds  or  instruments  in  those  cases 
which  have  been  cited  of  Garrard  v.  Lau- 
derdale and  Wallwyn  v.  ContU^  and  that  we 
are  to  treat  it  as  a  mere  act  done  by  other 
parties  for  their  own  benefit,  employing 
their  own  servant  or  agent  to  pay  their 
debts,  and  then  having  power  to  revoke 
any  authority  given  at  their  discretion  or 
pleasure. 

It  appears  to  me  that  it  cannot  stand  upon 
that  footing;  it  was  an  actual  assignment 
of  the  property  to  trustees  for  the  benefit 
of  the  creditors.  It  was  intended  to  be 
such;  and  although  it  was  not  executed 
by  any  of  the  creditors,  it  does  not  at  all 
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to  reinstating  the  premises)  f  *'  I  am  of 
opinion  that  the  benefit  of  the  policy  passed 
by  the  mortgage." 

How  does  that  apply  to  the  present  casef 
Here  we  have  no  pr&^zisting  policy;  it 
was  not  a  mortgage  of  property  on  which  a 
policy  had  been  effected,  or  where  an  actual 
covenant  was  existing  between  the  lessor 
and  lessee  that  the  money  should  be  applied 
in  restoring  the  premises  ;  but  all  that  we 
have  is  a  covenant  in  the  mortgage  deed 
itself  that  an  insurance  shall  be  made.  One 
thing  is  obvious.  It  is  impossible  to  say, 
as  the  Lord  Chancellor  said  in  that  case, 
that  the  benefit  of  the  policy  passed  by  the 
assignment.  It  did  not  exist,  and  therefore 
could  not  pasa  It  appears  to  me  that  that 
decision  or  dictum  reidly  does  not  govern 
the  present  case.  In  the  present  case  the 
plaintiff's  contention,  if  it  can  be  maintained 
at  aU,  must  stand  on  this  footing,  that  by 
reason  of  the  covenant  to  insure,  there  is  an 
implied  contract  that  the  party  to  whom 
that  covenant  was  given  should  have  the 
benefit  of  the  insurance,  and  have  it  in  the 
shape  of  the  money  being  applied  from  the 
policy,  either  in  liquidation  of  his  mortgage 
debt  or  in  the  actual  restoration  of  the  arti- 
cles on  which  his  mortgage  subsisted.  The 
question  comes  to  this  :  "  Can  I  imply  such 
a  covenant  as  to  give  him  the  insurance 
money  V*  1  confess  at  first  sight  I  was  very 
much  disposed  to  fitvourthe  plaintiff's  con- 
tention ;  but  the  more  I  have  considered  it, 
and  the  more  I  examine  the  terms  of  the 
agreement,  the  more  clearly  it  appears  to 
me  that  I  should,  in  fact,  be  making  a  new 
agreement  between  the  parties.  It  was 
perfectly  competent  to  the  plaintiff,  when 
he  was  stipulating  that  there  should  be  an 
insurance  effected  by  the  mortgagor,  to  have 
stipulated  further  that  there  ^onld  be  a 
clause  inserted  to  give  him  the  benefit 
arising  from  the  insurance  in  case  the 
articles  were  destroyed  by  fire;  but,  for  some 
reason  or  other,  evidently,  he  abstains  from 
requiring,  and  the  mortgagors  do  not  give 
him,  any  covenant  or  agreement  to  that 
effect  Can  I  say  that  the  parties  meant 
more  than  they  stipulated  for  7  Can  I  make 
for  the  plaintiff  a  better  agreement  than  he 
thought  it  necessary  or  desirable  to  make 
for  lumself  ?  I  think  I  am  bound  to  come 
to  the  conclusion  that  it  is  not  a  mere  over- 
sight ;  but  that  if  the  plaintiff  had  insisted 


upon  it,  the  mortgagors  might  have  add, 
"  We  will  not  agree  to  it." 

Then,  again,  it  is  said,  veiy  justly,— 
and,  at  first  sight,  I  confess  I  was  veiy 
much  struck  with  the  argument, — why 
should  the  plaintiff  have  required  a  cove- 
nant for  insurance  at  all,  if  it  was  not  to 
signify  to  him  whether  the  articles  mort- 
gaged were  insured  or  not,  unless  it  ^ras  « 
in  orderthat  themoney  arisingfrominsnrance 
might  be  applied  in  the  restoration  of  these 
articles  or  in  satisfiftction  of  his  mortgage 
debt?  The  real  truth  is,  that  the  covenant  to 
effect  an  insurance  independently  of  any  right 
as  to  theapplication  of  themoney,  isapositive 
benefit  to  the  mortgagee,  not  to  the  same 
extent  as  it  would  have  been  if  there  were 
an  actual  stipulation  that  the  money  should 
be  applied  in  liquidation  of  his  mortgage  or 
in  restoring  the  articles,  but  still  the  insur- 
ance is,  to  a  certain  extent,  a  benefit  to  him, 
inasmuch  as  it  places  the  mortgagors  in  such 
a  condition  that  a  fire  on  their  premises 
will  not,  what  is  commonly  called,  break 
their  backs,  and  render  them  utterly  insol- 
vent Therefore,  in  this  respect,  it  is  dear 
that  a  mere  covenant  to  insure  is  not  un- 
attended with  benefit  to  the  covenantee, 
even  although  the  covenantors  are  not  bound 
to  apply  the  money  in  any  particular  man- 
ner. I  come,  then,  to  the  conclusion  upon 
this  part  of  the  case,  that  the  rules  of  con- 
struction do  not  allow  me  to  imply  an 
agreement  to  the  effect  which  is  contended 
for  by  the  plaintiff,  because  it  would  amount, 
in  fact,  to  introducing  a  stipulation  into 
the  instrument  which  the  parties  themselves 
never  thought  fit  to  introduce.  But  as  it 
is  possible  that  a  different  view  may  be 
taken  on  that  question,  I  think  it  ri^t  to 
express  my  opinion  on  the  other  question 
which  arises  out  of  the  acts  whidi  have 
been  done  by  the  covenantors  and  by  their 
bankruptcy. 

Now,  the  facts  seem  to  stand  thus :  The 
machinery  was  destroyed,  or  at  all  events 
very  materially  damaged  by  the  fire,  on  the 
16th  of  June,  1864.  According  to  the  evi- 
dence, as  it  appears  to  me,  immediately 
after  the  fire — not  while  the  fire  was  ac- 
tually raging  (that  is  hardly  conceivable), 
but  immediately  after  the  fire  and  upon  the 
same  day — Messrs.  Whiteley  &  Co.  went 
to  consult  their  solicitor,  and  were  advised 
by  him  to  execute  a  deed  under  the  fiank- 
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raptc7  Act  for  the  purpose  of  vesting  all 
thdr  property  in  trustees,  and  to  get  the 
crediton  to  execute  that  deed,  the  effect  of 
which  would  have  been,  if  it  had  been  car- 
ried out  and  completed  in  accordance  with 
all  the  requisitions  in  the  act  of  parliament, 
to  constitute,  not  an  act  of  bankruptcy,  but 
a  substitute  for  bankruptcy ;  and  the  trus- 
*  tees  m  the  deed  would  have  stood  in  the 
place  of  assignees  in  bankruptcy  for  the 
distribution  of  the  estate. 

Acting  upon  this  advice,  all  the  members 
of  the  firm  executed  the  deed  (a  short  in- 
stnunent  copied  out  from  the  form  in  the 
schedule  to  the  act).    It  was  also  executed 
by  the  two  trustees,  to  whom  the  assign- 
ment purported  to  be  made.  It  remained  to 
be  executed  by  the  creditors  if  the  creditors 
would  execute  it,  and  certain  other  formalities 
and  requisitions  had  to  be  complied  with. 
The  deed  was  then  put  into  the  hands  of 
cue  Parker,  who  was  in  possession  of  the 
defendant's  premises,  or  rather  the  trustees 
may  be  said  to  have  armed  Mr.  Parker  with 
thatinstrument  It  appears,  then,  that  on  the 
21st  of  June  Mr.  Farrer,  one  of  the  partners 
in  MessrsL  Whiteley's  firm,  upon  some  pre- 
tence or  other,  took  the  deed  out  of  Parker's 
hands ;  upon  which  a  scuffle  ensued,  and 
shortiy  afterwards,  in  the  hurry  or  scuffle, 
the  deed  was  dropped  and  picked  up  by 
another  person,  also  of  the  came  of  Farrer, 
but  apparently  not  a  member  of  the  firm, 
who  forthwith,  thinking  perhaps  to  do  a 
service  to  his  brethren  or  namesakes  in  the 
firm,  put  it  in  the  fire,  and  saw  it  destroyed 
that  same  day.     Such  was  the  &te  of  that 
instrument     In  the  following  August  the 
firm  of  Messrs.  Whiteley  <fe   Co.  became 
bankrupt,  not  upon  the  alleged  act  of  bank- 
ruptcy upon  the  execution  of  that  deed,  but 
upon  some  subsequent  act  of  bankruptcy. 

Now,  what  was  the  position  of  the 
parties  immediately  after  ihe  premises  had 
been  destroyed  by  fire? 

I  apprehend  that  the  money  secured  by 
the  po]i<7  then  became  available,  whatever 
its  proper  application  might  be.  At  that 
time  the  machinery  was  no  longer  in  exist- 
ence as  the  subject  of  the  mortgage,  but 
there  was  the  amount,  whatever  it  might 
be,  receivable  in  respect  of  it  upon  the 
policy.  I  am  assuming,  for  the  purpose 
of  tr3ing  this  part  of  the  case,  that  the 
plaintiff  was  entitled  to  the  benefit  of  the 


policy  as  he  contends ;  and  it  seems  to  me 
that  we  have  to  consider  these  three  points : 
first,  what  notice  was  given  by  the  plaintiff 
to  the  insurance  company  of  the  claim 
which  he  now  sets  up ;  secondly,  was  or  was 
not  the  execution  of  that  deed  an  act  of 
bankruptcy  ;  and,  thirdly,  if  it  was  an  act 
of  bankruptcy,  had  the  plaintiff  notice  of 
it  prior  to  his  giving  notice  to  the  insur- 
ance company?  because  there  can  be  no  dis- 
pute that,  at  the  time  the  deed  was  executed, 
whether  or  not  its  execution  was  an  act  of 
bankruptcy,  the  policy  was  in  the  possession 
and  in  the  order  and  disposition  of  the 
bankrupts.  As  to  the  first  point,  I  am  of 
opinion  that  the  insurance  company  had 
sufficient  notice  of  the  plaintiff's  claim  on 
the  24th  of  June.  On  that  day,  the  plain- 
tiff's solicitor  called  upon  Mr.  Howe,  the 
agent  of  the  company,  and  pointed  out  to 
him  the  covenant  in  the  bill  of  sale  by 
Messrs.  Whiteley  to  keep  the  machinery 
insured.  That,  I  think,  was  sufficient  no- 
tice that  the  plaintiff  claimed  the  benefit 
of  the  insurance  money,  and  it  was  followed 
up  by  a  more  formal  notice,  sent  to  the 
company's  offices  in  London  on  the  28th 
of  June. 

Then,  with  regard  to  the  execution  of 
that  deed  by  the  bankrupts  on  the  16th 
of  June,  the  day  of  the  fire,  it  has  been 
argued  that  it  was  not  an  act  of  bankruptcy 
because  it  was  intended  to  have  been  exe- 
cuted in  pursuance  of  the  act  of  parliament, 
and  ought  to  have  been  fully  carried  out  with 
all  the  requisites  imposed  by  the  act,  but  that 
not  having  been  so  carried  out,  and  never 
having  been  executed  by  any  creditor,  and 
having  in  the  end  been  destroyed,  it  ought, 
therefore,  to  stand  upon  the  same  footing 
as  the  deeds  or  instruments  in  those  cases 
which  have  been  cited  of  Garrard  v.  Lau- 
derdale and  Wallwyn  v.  CatUts,  and  that  we 
are  to  treat  it  as  a  mere  act  done  by  other 
parties  for  their  own  benefit,  employing 
their  own  servant  or  agent  to  pay  their 
debts,  and  then  having  power  to  revoke 
any  authority  given  at  their  discretion  or 
pleasure. 

It  appears  to  me  that  it  cannot  stand  upon 
that  footing;  it  was  an  actual  assignment 
of  the  property  to  trustees  for  the  benefit 
of  the  creditors.  It  was  intended  to  be 
such;  and  although  it  was  not  executed 
by  any  of  the  creditors,  it  does  not  at  all 
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follow  that  it  was  not  an  act  of  bankruptcy. 
If  it  had  been  executed  by  the  creditors 
and  had  been  completely  carried  out,  it 
would  have  been  no  act  of  bankruptcy; 
but  as  it  is,  it  was  an  act  by  which  an 
attempt  was  made  (not  intentionally  but 
in  effect)  to  withdraw  property  from  the 
operation  of  the  bankruptcy  laws,  and'  the 
fact  of  its  proper  completion  having  been 
intercepted  by  the  destruction  of  the  in* 
strument  itself  appears  to  me  in  nowise 
to  prevent  its  being  an  act  of  bankruptcy. 
I^ing,  therefore,  of  this  oi>inion,  the  only 
question  that  remains  is  Uiis :  had  or  had 
not  the  plaintiff  upon  the  24th  of  June 
notice  of  that  act  of  bankruptcy  committed 
on  the  16th?  The  evidence  is  very  clear 
upon  this  point  William  Farrer,  in  his 
affidavit  on  behalf  of  the  plaintiff,  states, 
'*  I  and  my  said  partners,  on  the  23rd  of 
June,  went  over  to  Oldham  and  informed 
the  plaintiff  of  the  fire,  and  also  of  the  said 
deed  of  assignment,  and  that  the  same  had 
been  destroyed."  Now,  it  is  quite  clear 
upon  that  evidence  that  there  was  notice 
to  the  plaintiff  of  the  fact  of  such  a  deed 
having  been  executed,  ^ut  it  is  contended 
that  at  the  same  moment  he  received  notice 
of  its  having  been  destroyed,  and  therefore 
that  did  not  amount  to  notice  of  the  act  of 
bankruptcy.  It  appears  to  me  that  it  did. 
He  was  made  aware  that  an  act  of  bank- 
niptcy  had  been  committed,  and  unless  the 
destruction  of  the  instrument  neutralized 
and  entirely  discharged  the  act  as  an  act 
of  bankruptcy,  which  I  do  not  think  it  did, 
then  the  notice  of  its  destruction  did  not 
in  the  slightest  degree  affect  the  notice  of 
the  act  having  been  committed  or  the  con- 
sequences of  that  notice.  It  appears  to  me, 
therefore,  that  on  both  grounds  the  plain- 
tiff fails,  and  I  must  dismiss  the  bill,  with 
costs. 


SoKciton — Hesira.  Johnson  k  Weatheralls,  agents 
for  Messrs.  Itedfem  ft  Sod,  Oldhatn,  for  plain- 
tiff; Messrs.  Bower,  Son  &  Cotton,  agents  for 
Mr.  Frauds  J  abb,  Halifax,  for  defendants. 


A'ote.— See  Ex  parte  Goreley,  18  W.  Rep.  60  ; 
and  as  to  loss  by  fire  pending  a  contract  for  sale, 
see  Poole  v.  Adams,  83  Law  J.  Rep.  (n.s.) 
Ghanc.  639. 


Wood,  V.C.    )   r 

F  b   10  27       \  ^^^  MERRICKS  TRUSTS. 

WiU —  Construction  —  Conditional  Gift 
to  Parent — Gift  to  Children  of  deceatd 
Parent — Extent  of  Condition. 

Tettatar,  by  referencfy  gave  the  iitetmi 
of  a  certain  fund  to  L.  M^  who  vhu  uwmar- 
riedy  for  life^  with  a  gift  to  her  htukaxd 
(if  any)  for  his  life;  and  upon  the  decease 
of  the  longer  liver  of  L,  M.  and  her  hutbatid, 
he  directed  his  trustees  to  pay,  assign  and 
transfer  the  capital  to  his  four  chUdrea^  A, 
Bf  C,  and  Z>,  who  should  be  then  /mn^, 
"or  to  the  issue  of  such  of  them  as  should  be 
then  dead,**  such  issue  taking  their  parent* 
share,  ^^  Issue**  a*  used  in  the  will  was  dearly 
equivalent  to  *^ children** : — Held,  that  upon 
the  death  of  any  one  of  the  four.  A,  B,C.  and 
D,  whether  before  or  after  the  determination 
of  the  life  estates,  his  children  then  living  tonk 
vested  interests  in  the  fund,  and  that  his 
children  then  dead  were  wholly  excluded. 

The  dictum  in  Crause  v.  Cooper  (1),  that 
in  such  a  case  the  children  must  survive  the 
tenants  for  life,  overruled, 

Richard  Merricks,  by  his  will,  dated  the 
2nd  of  June,  1821,  directed  his  trustees  to 
invest  4,000/.  in  some  of  the  Govenunent 
stocks  or  funds,  and  to  stand  possessed 
thereof,  upon  trust  to  pay  the  income  to 
the  testator's  son  Richard,  or  to  permit 
him  to  receive  the  same  during  his  life ;  and 
from  and  after  his  decease,  in  case  his  said 
son  should  intermarry  with  any  wife,  and 
should  leave  her  him  surviving,  upon  far- 
ther trust  to  pay  to  or  permit  and  suffer  such 
wife  of  his  said  son  Richard,  who  should  so 
survive  him  to  receive  and  take  the  dividends 
and  interest  accruing  from  the  said  trust 
stock,  to  and  for  her  own  use,  during  her 
life;  and  from  and  after  the  decease  of  the 
survivor  of  them,  Ids  said  son  Richard  and 
of  any  wife  he  might  leave  him  surviving, 
then  upon  trust  to  pay  the  principal  of  the 
said  trust  monies,  stocks  or  funds,  in  equal 
shares  and  proportions,  unto  and  amongst 
all  and  every  the  children  of  his  said  son 
Richard  who  should  live  to  attain  the  age  of 
twenty-one  years,  beingason  orsons,  or  being 
a  daughter  should  live  to  attain  that  age, 

(1)  1  Jo.  ft  H.  207,  218. 
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Gr  be  married  with  the  consent  of  her 
parents  or  goardians;  and  if  there  should 
be  only  one  child  of  his  said  son,  who 
being  a  son  should  live  to  attain  the  said 
age,  or  being  a  daughter  should  attain  the 
said  age,  or  be  married  with  such  consent 
as  aforesaid,  then  upon  trust  to  pay,  assign 
or  transfer  the  whole  of  the  said  trust 
stocks  or  fdnds  to  such  only  child  for  his, 
or  her  or  their  own  use  and  benefit  abso- 
lutely; but  in  case  his  said  son  Richard 
shonld  happen  to  die  without  leaving  issue, 
or  leaving  issue  such  issue  being  a  son 
shonld  not  live  to  attun  the  age  of  twenty- 
one  years,  or  being  a  daughter  should  not 
attain  that  age  or  be  married  as  aforesaid, 
then   upon  trust,   immediately  after  the 
decease  of  his  said  son  Richard  and  of  any 
wife  with  whom  he  might  have  intermar- 
ried and  of  the  survivor  of  them,  to  pay, 
assign  and  transfer  the  said  principal  trust 
stocks  and  funds  in  equal  shares  and  pro- 
portions between  and  amongst  his  four 
daughters,  Elizabeth,  the  wife  of  Qeorge 
Buckton   the   younger,   Louisa   Merricks, 
Susannah  Woodyer  Merricks  and  Harriet 
Merricks,  who  should  he  then  lining,  or  to 
the  issue  of  such  of  them  as  should  be  then 
dead— each  issue  taking  the  part  or  share 
which  their,  his  or  her  mother  would  have 
been  entitled  to  had  she  been  then  living, 
such  share  to  be  divided  in  equal  parts  and 
proportions  amongst  the  children  of  such 
of  his  daughters  who  should  be  then  dead 
if  more  than  one,  and  if  but  one  then  the 
whole  of  such  his  deceased  daughter's  share 
should  go  and  be  paid  to  such  only  child; 
and  if  neither  of  his  daughters  should  be 
then  living  at  the  decease  of  his  said  son 
Hichaid  and  bis  wife  without  leaving  lawfol 
issue  as  aforesaid,  then  the  testator  directed 
that  the  whole  of  the   said  trust  stocks 
and  funds  should  be  divided  between  and 
amongst  all  his  grandchildren,  being  chil- 
dren of  his  aforesaid  daughters,  equally 
between  them« 

The  testator  then  directed  his  trustees  to 
invest  three  further  sums  of  3,000/.,  3,000^ 
and  3,000/.  in  trust,  for  the  use  and  bene- 
fit of  his  said  daughters  Louisa  Merricks, 
Sosannah  Woodyer  Merricks  and  Harriet 
Merricks  respectively,  and  their  respective 
issue,  upon  exactly  the  same  trusts  and  to 
and  for  the  same  ends,  intents  and  pur- 
poses, and  with  regard  to  his  said  daugh- 


ters  Louisa  Merricks,  Susannah  Woodyer 
Merricks  and  Harriet  Merricks,  and  any 
husbands  they  might  leave  them  surviving, 
and  the  lawful  issue  of  them  his  said 
daughters  respectively,  with  remainders 
over  on  failure  of  issue  to  his  said  son  and 
his  other  daughters  and  their  issue,  as  were 
theretofore  d^ected  with  respect  to  the 
sum  of  4,000/^  thereinbefore  directed  to 
be  laid  out  for  the  benefit  of  his  son 
Richard  and  any  wife  and  issue  he  might 
leave. 

The  legacy  to  Louisa  was  reduced  to 
1,000/.  by  a  codicil. 

Richard,  the  testator's  son,  died  in  1848, 
leaving  a  widow  who  was  stiQ  living,  but 
never  having  had  a  child. 

Louisa  died  in  January,  1864,  without 
ever  having  had  a  child,  and  without 
leaving  a  husband  her  surviving. 

Elizabeth  Buckton  died  in  1842,  having 
had  several  children,  one  of  whom  died 
before  her ;  of  the  rest  some  died  in  the 
lifetime  of  Louisa  (one  of  them  having 
attained  twenty-one),  and  some  survived 
Louisa. 

In  1852  Susannah  Woodyer  Merricks 
intermarried  with  C£arles  Bowdler,  and  by 
her  marriage  settlement  all  her  interest  in 
Louisa's  legacy  of  1,000/.  was  vested  in  the 
trustees  of  the  settlement  She  and  Harriet 
Merricks  were  still  living. 

The  1,000/.,  now  represented  by  1,073/. 
new  3/.  per  cent,  annuities,  and  15/.  cash, 
had  been  paid  into  court  by  the  trustees  of 
the  will  under  the  Trustee  Relief  Act 

The  petitioners,  the  trustees  of  Mrs. 
Bowdler^s  settlement  and  Harriet  Merricks, 
claimed  a  third  of  the  fund  respectively. 

Mr.  RoU  and  Mr,  Wickens,  for  the  peti- 
tion.— ^The  fund  in  question  is  in  effect 
limited  to  Louisa  Merricks  for  life,  with 
remainder  to  her  husband  (if  any)  for  life, 
with  remainder  to  such  of  her  brother  and 
sisters  as  shall  be  living  at  the  death  of  the 
longer  liver  of  Louisa  Merricks  and  her 
possible  husband,  and  the  issue  of  such  as 
shall  be  then  dead.  '^  Issue"  here  is  clearly 
equivalent  to  children,  and  the  only  ques- 
tion is,  whether  the  children  of  the  brothers 
and  sisters,  who  are  substituted  for  their 
parents,  are,*  like  their  parents,  bound  to 
survive  the  period  of  distribution.  If  they 
are,  the  ultimate  limitation  in  their  &vour 
3U 
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is  too  remote— LeU  ▼.  Eandall  (2).  We 
contend,  however,  that  the  condition  of 
survivorship  imposed  upon  the  parents 
does  not  extend  to  their  children,  and 
thus  the  vesting  of  the  entire  firnd  can- 
not possibly  be  postponed  beyond  the  life 
of  the  longest  liver  of  Louisa  Merricks' 
brother  and  sisters.  The  contrary  con- 
struction would  be  to  read  the  wiU  as  if 
the  words  were,  ''or  the  issue  then  living 
of  such  as  shall  be  then  dead*' — Lanphier 
▼.  Buck  (3).  On  the  other  hand,  as  the  gift 
to  the  issue  is  substitutionary,  not  original, 
they  are  bound  to  survive  their  own  parents 
— Lanphier  v.  Buck, 

Mr,  BaUen,  for  the  trustees  of  the  mar- 
riage settlement  of  the  child  of  Elizabeth 
Buckton,  who  survived  her  mother  and 
attained  twenty-one,  but  died  in  the  life- 
time of  Louisa,  followed  on  the  same  side, 
and  cited — 

Re  Wildman's  Trusts^  IJo.  &  EL  299; 
&C.  30  Law  J.  Rep.  (N.a.)  Chanc. 
174. 
Mr,  O,  M,  Qiffard  and  Mr,  Cadman 
JoneSy  for  persons  interested  in  the  tes- 
tator^s  residuary  estate. — In  Lanphier  v. 
Buck  the  words  were,  ^  and  to  the  issue  of 
such  of  them  as  may  be  then  dead,"  and 
the  gift  to  the  issue  was  original.     Here 
the  words  are,  "  or  to  the  lawful  issue  of 
such  as  shall  be  then  dead,"  so  that  the 
gift  is  substitutionary,  and  therefore  the 
decision  in  Lanphier  v.  Buck  is  inappli- 
cable— see  Crauae^,  Cooper  (1).  The  words 
''  pay,  assign  and  transfer"  shew  that  only 
persons  living  at  the  time  of  distribution 
were  intended  to  take.    They  also  cited 
Buchanan  v.  Harrison^  1  Jo.  <b  H.  662, 
665 ;    s.  c   31    Law  J.  Rep.   (n.b.) 
Chanc.  74. 
In  re  FelTs  TrugU,  3  De  Gex,  F.  k  Jo. 
291. 
Mr,  F,  0,  HayneSy  for  the  trustees,  cited 
In  re  Turner^  34  Law  J.  Rep.  (n.s.) 

Chanc.  660. 
Mr.  Daniel,  for  the  child  of  Mrs.  Buck- 
ton  who  died  before  her  and  for  two  other 
of  her  children. 

(1)  IJ0.&H.  207. 

(2)  8  Sm.  &  Gif.  888;  ■.  o.  24  Law  J.  Bep.  (v.s.) 
Chftno.  708. 

(8)  84  I^aw  J.  Bcp.  (N.B.)  Chane.  650;  lc.  2 
Dr.  lb  Sm.  484. 


Mr,  WickeMf  in  reply. — Bennett  v.  if«r- 
riman  (4)  has  not  been  followed.  It  may 
well  be  doubted  whether  in  such  cases  ''or" 
is  materially  different  from  "  and" 

Wood,  V.C.  (Feb.  27.)— The  question  in 
this  case  arises  upon  the  will  of  Richard 
Merricks,  which  is  framed  in  a  manner  not 
extremely  consonant  with  strict  and  care- 
ful limitations.  It  is  whether  or  not,  in 
the  events  which  have  happened,  the  liimit- 
ation  over  of  the  l^acy  originally  giveii 
to  Louisa  Merricks  is  void  in  consequence 
of  its  being  made  in  favour  of  persons  who 
might  not  have  come  into  existence  within 
the  period  prescribed  by  the  rule  against 
perpetidty. 

The  will  is  in  these  terms — [Here  his 
Honour  stated  the  material  parts  of  the 
wiU,  and  the  facts  of  the  case,  and  then 
proceeded:] — ^In  this  state  of  things  the 
question  is,  whether  or  not  this  limitation 
over  of  Louisa's  share  is  too  remote  ?  That 
depends  mainly  upon  the  question  whether 
or  not  the  interest  taken  by  the  children  of 
the  brothers  and  sisters  is  an  interest  which 
requires  them  to  be  living  at  the  period  of 
the  division  of  the  fund)  The  lunitation 
over  is,  to  brothers  and  sisters  who  may  be 
then  living  or  their  issue  (''issue"  there 
evidently  meaning  children),  in  the  same 
manner  as  in  Richard  Merricks's  case. 

Upon  that  question  there  has  been  a 
good  deal  of  discussion  frt>m  time  to  time^ 
and  the  authorities,  both  of  the  Courts 
below  and  of  the  appeal  Courts,  are  at  pre- 
sent in  such  a  state,  that  I  feel  myself 
justified  in  adhering  to  the  view  I  have 
taken  in  previous  cases  and  holding  that 
there  is  no  necessity  for  the  issue  of 
deceased  children,  in  circumstances  like 
these,  to  survive  the  period  of  distribution, 
although  the  parent  may  be  required  to 
survive  the  period  of  distribution.  The 
case  is  this,  that  inasmuch  as  there  is  an 
interposed  life  estate  for  the  possible  hus- 
band of  Louisa,  and  then  a  gift  to  the 
children  at  the  death  of  the  survivor  of 
Louisa  and  her  possible  husband,  if  it  be 
necessary,  that  all  the  children  to  take 
should  be  ascertained  at  and  not  before  the 
period  when  the  husband  dies,  that  period 
may  be  too  remote,  because  of  the  uncer- 

(4)  6  Bear.  860. 
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tiinty  of  the  duiation  of  the  life  of  that 
nnasoertained  husband,  or,  in  the  case  of 
Richard  Merrick,  of  that  unascertained  wife. 
That  being  the  question,  if,  on  the  other 
hand,  I  hold  that  the  ^t  over  is  to  the 
dass  of  children  ascertained  at  the  death 
of  their  parent,  then,  whether  they  survive 
the  period  of  distribution  or  not,  the  whole 
limitation  is  confined  within  the  proper 
limits,  because  you  have  only  to  wait  for 
the  death  of  an  ascertained  person  in  being, 
namely,  the  parmit,  and  immediately  upon 
that  event  the  children  of  that  parent  are 
ascertained.  Being  thus  ascertained,  they 
are  ascertained  within  the  proper  limit  of 
time,  although  they  must^  of  course,  take 
subject  to  the  anterior  life  estates  and  must 
wait  for  their  determination.  But  they 
take  vested  interests;  they  can  deal  with 
the  property,  and  the  fund  is  clearly  not 
Hmited  in  a  manner  that  offends  against 
law  as  to  the  perpetuity. 

The  only  difficulty  that  has  at  all  pressed 
on  my  mind  is,  not  this  question  whether 
there  be  or  be  not  a  vested  interest,  but, 
the  question  of  the  state  of  the  law  with 
reference  to  Mrs.  Buckton's  children  who 
died  in  her  lifetime,  and,  therefore,  before 
the  period  of  division.  Now,  I  apprehend, 
with  regard  to  the  original  point,  the  prin- 
ciple on  which  one  proceeds  is,  to  vest 
the  estate  as  early  as  possible.  That  is 
the  principle  on  which  I  find  some  of  the 
decisions  that  preceded  my  own  on  the 
same  subject  have  been  grounded.  The 
anxiety  at  all  times  of  this  Court  has  been, 
to  take  care  that  the  estate  should  vest  at  as 
early  a  period  as  possible,  and  therefore  the 
Coinrt,  finding  certain  interposed  life  estates, 
has  said  they  are  interposed  for  the  benefit 
of  those  life  estates  only,  and  not  for  the 
pnrpoee  of  postponing  the  vesting  of  the 
interests  of  those  who  take  subject  to  the 
life  estates.  In  this  particular  case  it  would 
be  most  unfortunate  if  I  were  obliged  to 
hold  otherwise ;  because  there  ia  this  pecu- 
liarity in  the  case,  that  one  sees  the  will  is 
ioartificially  constructed,  but  the  dear  ob- 
ject is  to  postpone  the  vesting  in  those  in 
remainder  only  so  far  as  is  necessary  to  let 
in  the  husband  or  wife.  The  contingency 
on  which  all  is  made  to  depend  has  nothing 
to  do  with  the  death  of  the  possible  wife  or 
possible  husband ;  the  real  contingency  is, 
whether  Richard  shall  die  without  leaving 


children  capable  of  taking.  That  ia  the  turn- 
ing-point which  the  testator  had  in  view. 
Nevertheless,  he  has  so  expressed  himself  as 
to  make  it  extremely  difficult  to  get  over  the 
words ;  because  he  has  said,  it  shall  only  be 
paid  to  his  children  then  living^  that  is,  after 
the  death  of  both  husband  and  wife ;  and 
if  I  were  obliged  to  hold  that  the  necessity 
of  surviving  the  possible  husband  and  the 
possible  wife  applied  to  the  issue  as  well 
as  to  the  parents,  there  would  have  been 
extreme  difficulty  in  getting  over  the  un- 
fortunate mode  of  limitation.  However, 
adhering,  as  I  do,  to  the  view  of  there 
being  no  necessity  for  the  children  to  sur- 
vive the  tenant  for  life,  I  have  carefully 
looked  at  the  case  before  Vice  Chan- 
cellor Kindersley  of  Lanphier  v.  Buek^ 
in  which  he  appears  to  have  analyzed  most 
accurately,  distinctly  and  clearly  the  differ- 
ent positions  in  which  the  case  may  be 
put,  both  when  there  is  an  original  ^ft  to 
children  and  an  original  gift  to  issue,  and 
when  there  is  an  original  gift  to  the  children, 
and  a  substitutionary  gift  to  their  issue. 

In  the  case  to  which  Mr.  Giffard 
referred  me,  Crawe  v.  Cooper^  though 
it  was  not  necessary  to  decide  such  a 
point,  I  intimated  an  opinion  that  a  differ- 
ence might  exist  where  the  limitation  over 
was  substitutionary,  and  that  it  was  a 
strong  case  for  holding  that  the  same 
species  of  limitation  which  applied  to  the 
parent  should  apply  also  to  the  children, 
namely,  that  the  child  should  fulfil  the 
condition  the  parent  was  to  fulfil,  of  sur- 
viving the  period  of  distribution.  I  am 
quite  satisfied  now,  after  reading  carefully 
tiirough  Sir  Richard  Kindersley's  very  lucid 
judgment,  that  I  was  in  error  in  throwing 
out  that  doubt — it  was  merely  a  doubt,  for 
it  was  not  necessary  to  determine  the  point 
in  that  oase.  I  think  there  is  substantially 
no  difference  as  regards  that  point  between 
an  original  gift  and  a  substitutionary  gift 
The  distinction  is  of  importance  as  re- 
gards another  point  in  the  present  case, 
but,  as  regards  that  point,  whether  or 
not  the  children  should  be  obliged  to 
have  the  superadded  condition  of  doing 
that  which  the  parent  was  to  do,  surviving 
the  tenant  for  life,  no  sufficient  ground  can 
be  raised  for  saying  that  they  are,  merely 
from  their  being  substituted  for  their  parent 
It  comes  to  this:  the  testator  says,  '< There 
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is  a  certain  period  at  which  my  property  is 
to  be  divided ;  at  that  period  give  it  to  the 
parents,  if  they  be  living — ^tbat  is  one  class; 
or  pve  it  to   all   their  children — that  is 
another  class.''    He  does  not  add,  *'  if  they 
be  living";  and  I  think  there  are  reasons 
for  that  distinction.     It  is  not  so  irrational 
as  has  been  supposed.     I  took  occasion  to 
say  so  in  the  case  of /n  re  Wildmans  Trusts, 
and  I  am  justified  in   saying  my  obser- 
vation is  not  unreasonable,  because  Lord 
Justice    Turner,  in  In   re   PelVs  Trusta, 
spoke  of  it  with  approbation,  the  reason 
being  that  the  testator  had  not  the  inten- 
tion of  depriving  the  children  of  the  pro- 
perty on  account  of  their  not  surviving  the 
tenant  for  life,  though  their  parent  would 
not  take  if  he  did  not  survive  the  tenant 
for  life.  My  reason  was  this,  that  as  regards 
the  parent  the  testator  feels  that  that  parent 
taking  the  property,  and  living  to  take  the 
property,  the  children,  through  him,  would 
have  the  benefit  of  it.     If  he  dies,  the  tes- 
tator wishes  the  children  to  have  the  direct 
benefit  of  it ;   and  suppose  those  children 
(as  is  often  the  case  in  such  limitations) 
to  attain  an  age  when  they  marry  and  are 
launched  in  life,  the  testator  has  not  ex- 
pressed any  opinion  adverse  to  their  having 
the  benefit  of  that  (taking  it  by  way  of 
vested  interest  or  remainder)  which  iey 
would  have  derived  indirectly  through  their 
parent  if  that  parent  had  lived  to  take. 
When    you    come    to   this    limitation,    I 
think  you  must  look  to  the  class  as  being 
a  class  on  which  there  is  not  imposed  the 
condition  which  is  imposed  in  the  alterna- 
tive case  of  the  first  taker  whose  children 
are   substituted;   but  there  is,  in  effect^ 
another  condition  which  Vice  Chancellor 
Kindersley  refers  to,  and  which  applies  to 
the  case  before  me ;  and  entirely  concurring, 
as  I  do,  in  his  view  of  the  case  I  cannot  do 
better  than  use  his  words.  I  am  speaking 
now  with  reference  to  the  position  of  chil- 
dren dying  in  the  lifetime  of  the  parent 
as  distinguished  from  those  dying  in  the 
lifetime  of  the  tenant  for  life.  What  the 
Vice  Chancellor  says  is  this  (5) :  "  Then  let 
us  see  how  it  will  apply  to  the  case,  not  of 
an  original  gift  to  issue,  but  of  a  gift  by 
way  of  substitution.  Here  I  see  that  which 
prevents  the  application  of  these  principles; 

<5)  84  Law  J.  Bep.  (ir^s.)  ChAno.  057. 


it  is  a  case  in  which,  it  not  being  an 
original  gift  to  the  children  of  the  nej^ws 
and  nieces,  which  is  the  case  before  me, 
but  first  of  all  to  the  nephew  or  niece 
absolutely,  and  then,  in  case  the  nephew  or 
niece  dies  in  the  lifetime  of  the  tenant  for 
life,  substituting  the  issue  for  that  n^hew 
or  niece;  there  until  the  death  of  the 
nephew  or  niece,  no  substitution  takes 
place^  or  can  take  place.  The  snbstitation 
takes  place  at  the  death  of  the  nephew 
or  niece.  And  then  I  see  very  good  ground 
for  saying  there,  by  reason  of  its  being  sub- 
Btitution,  you  will  not  snbstitute  dead 
people  for  the  nephew  or  niece,  who  has 
been  living  up  to  that  time  and  has  then 
just  died;  and  I  conceive  that  the  tme 
rule  upon  principle  that  ought  to  be  applied 
is  this,  that  if  the  gift  be  an  original  |^  to 
issue,  they  need  not  survive  the  parent,  bnt 
if  it  be  a  gift  by  substitution,  then  they 
must  survive  the  parent  in  order  to  be 
substituted  for  that  parent" 

I  must  say,  if  I  may  be  permitted  to  say 
so,  that  stiikes  me  as  very  sound  sense, 
and  is  a  very  lucid  interpretation  of  the 
principle  upon  which  one  ought  to  proceed. 
I  hold  in  this  case  that  the  limitation  is  not 
void  in  respect  of  perpetuity.  I  hold  that 
all  the  children  who  survived  their  parents 
participate  in  this  fund,  and  that  those  who 
did  not  survive  their  parents  do  not  parti- 
cipate in  the  fund. 

Minute, — Declare  that,  according  to  the 
tme  construction  of  the  testator's  will,  Uie 
sum  of  1,000/.  by  the  codicil  to  the  tesU- 
tor's  will  given  to  his  daughter  Lodsa, 
upon  the  same  trusts  as  the  3,000/.  given  to 
her  by  his  will,  became  divisible  upon  her 
decease  without  leaving  any  child  or  hus- 
band her  surviving  among  het  two 
surviving  sisters  and  such  of  the  children 
of  her  deceased  sister  as  attained  twenty- 
one  and  survived  their  mother,  as  tenants 
in  common,  the  same  having  become 
interests  vested  in  them  at  the  death  of 
their  mother,  subject  only  to  the  prior 
limitations  of  the  wilL  Tax  the  costs,  Ac. 

Soliciton— Meflsra.  OUvenoD,  PeM^y,  Doihy  k 
Peachey,  for  petitioaen ;  Messn.  H.  R.  Hill  k 
Son ;  Mr.  E.  H.  Barlee,  uid  Mr.  8.  W.  Johnsm, 
for  reBpondente. 
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Wood,  V.C. 
March 


\^} 


KELLY  V.  MOBRIS. 


Copyright — Work  of  Be/eretice — Compi- 
kutum. 

In  making  a  map^  or  compiling  a  direc- 
tory^ or  similar  worky  a  former  toork  of 
exactly  the  'tame  nature  may  he  used  to 
correct  the  new  work,  or  ae  an  aid  in  col- 
ieeting  information^  but  must  not  merely  be 
copied  and  verified. 

The  plaintiff  was  the  proprietor  of  the 
'  Poet  Office  London  Directory/  which  had 
been  published  yearly  since  1836.  The 
plaintiff's  book  was  divided  into  distinct 
heads  or  separate  Directories;  for  instance, 
a  Street  Directory,  a  Commercial  Directory, 
and  a  Court  Directory. 

The  defendant  published,  in  January, 
1866,  a  book  called  'The  Imperial  Direo- 
toiy  of  London  for  1866/  This  was  ar- 
ranged in  a  similar  manner  to  the  work 
of  die  plaintiff,  and  he  complained  that  it 
was  an  infringement  of  the  copyright  of 
the  edition  of  1865  of  his  work,  both  as  to 
general  design  and  as  to  detaUs;  and  he 
filed  the  bill  to  restrain  the  defendant  £rom 
publishing  '  The  Imperial  Directory.' 

The  plaintiff  relied  on  the  fact  that  a 
great  many  errors  had  been  discovered 
which  were  conunon  to  the  two  works, 
particularly  in  the  Street  and  Court  Direc- 
tories. 

The  defendant  proved  that  his  work 
contained  many  alterations  of  errors  in  the 
plaintiff's  work  and  many  additional  names, 
particularly  in  the  new  parts  of  London. 
The  defendant  had  previously  published  a 
'  Business  Directory,'  which  was  begun  in 
1862.  'The  Imperial  Directory'  was  an 
enlargement  of  tins. 

The  defendant  made  an  affidavit,  by 
which,  after  describing  his  method  of 
obtaining  information  for  his  original  Direc- 
tory, by  sending  out  canvassers  over  differ- 
ent districts  to  obtain  original  information, 
he  described  his  method  of  obtaining  infor- 
mation for  the  new  sections  of  Ids  enlarged 
Directory,  by  making  lists  derived  £rom 
various  sources;  amongst  others  the  plain- 
tiff's book,  and  sending  out  canvassers  to 
correct  the  lists,  and  insisted  that  the  per- 
sons who  had  allowed  their  names  and 


addresses  to  be  printed  in  a  directory  had 
made  them  public  property. 

The  defendant's  affidavit  contained  the 
following  words :  "  I  say  that  the  only  use 
which  I  made  of  the  plaintiff's  book  in 
reference  to  the  said  two  divisions,  the 
Street  Directory  and  the  Court  Directory,  as 
contained  in  my  book,  was,  that  as  an  aid 
to  the  formation  of  such,  I  referred  to  and 
took  extracts  from  the  plaintiff's  book,  in 
common  with  other  publications  of  a  like 
nature,  and  compiled  the  manuscript  lists, 
which  I  gave  to  my  canvassers,  as  herein- 
before set  fortL"  "And  I  say  that,  for 
the  purpose  of  making  such  lists  as  afore- 
said, but  a  small  portion  of  the  plaintiff's 
book  was  had  recourse  to." 

The  copyright  of  the  plaintiff  had  been 
established  by  certain  actions  at  law. 

Mr,  Bolt  and  Mr,  Speed,  for  the  plain- 
tiff, said,  it  was  clear  that  the  defendant 
had  made  some  improper  use  of  the 
plaintiff's  work.  The  quantity  did  not 
matter — 

Bramwell  v.  Halcomb^  3  MyL  k  Cr. 
737. 
That  the  subject-matter  was  common  to  all 
mankind  made  no  difference — 

Spiers  v.  Brown,  6  W.  Rep.  352. 
Lewie  v.  Fullarton,  2  Beav.  6 ;  s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc  291. 
Jarrold  v.  HouUton,  3  Kay  &  J.  708. 
Hotten  V.  Arthur,  1  Hem.  &  M.  603; 
s.  c.  32  Law  J.  Rep.  (n.s.)  Chanc. 
771. 
Mr.  Daniel  and  Mr,  Benshaw  said,'that 
the  defendant  had  only  made  a  fair  use  of 
the  plaintiff's  work.    "Hiere  was  no  animus 
furandi  on  the  part  of  the  defendant — 

Gary  v.  Kearsley,  4  Esp.  168. 
They  also  cited 

Longman  v.  Winchester,  16  Ves.  272. 
Murray  v.  Bogue,  1  Drew.  357 ;  s.  c. 

22  Law  J.  Rep.  (n.s.)  Chanc.  457. 
M'Neil  V.  Williams,  11  Jur.  344. 

Wood,  V.C.  said— With  regard  to  the 
Street  Directory  and  the  Court  Directory, 
I  think  there  should  be  an  injunction  in 
the  terms  of  the  injunction  that  was  granted 
in  the  case  of  Lewis  y.  FuUarton,  to  restrain 
the  publishing  of  the  parts  that  are  copied 
from  the  plaintiff's  work.  My  reasons  for 
coming  to  this  decision  are,  that  it  appears  to 
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me  the  defendant,  although  he  may  have 
been  acting  honesdy,  has  made  a  complete 
mistake  with  regard  to  the  manner  in  which 
he  may  deal  with  property,  and  has  as- 
sumed to  himself  a  mode  of  dealing  which, 
as  the  Court  cannot  dive  into  the  secret 
motives  of  a  man,  it  is  obliged  to  restrain, 
whatever  may  be  his  views  of  the  correct- 
ness or  incorrectness  of  the  proceedings, 
provided  the  Court  is  clearly  of  opinion 
that  he  is  making  an  improper  use, of  the 
labours  of  others.  Cases  of  this  sort  have 
been  often  before  the  Court,  and  the  prin- 
ciple is  well  understood  as  to  copyright  in 
a  dictionary,  map,  guide-book  or  other 
article  of  that  kind  where  there  are  conunon 
objects,  such  as  distances,  which,  if  they 
are  correctly  described,  must  be  described 
in  the  same  words.  A  person  is  entitled  to 
publish  a  work  which  may  have  in  many 
parts  of  it  the  whole  information,  totidem 
verbtBy  which  is  contained  in  another  and 
similar  work ;  it  cannot  be  otherwise.  The 
way  in  which  he  must  set  about  such  com- 
pilation is  distinctly  laid  down  in  the 
authorities  —  Letns  v.  Fullarion  is  one. 
He  must  observe  those  objects  which  are 
common  to  all;  he  must  take  the  same 
trouble  that  has  been  taken  before  by 
others.  In  the  case  of  a  road-book,  he  must 
get  the  particulars  and  information  for  him- 
self, by  counting  the  milestones,  for  in- 
stance. But  the  defendant  has  taken  the 
information  he  wanted  to  convey  horn  a 
book  that  had  been  previously  published. 
The  mistake  in  his  argument  was  this :  it 
was  said,  that  when  once  the  information 
is  published  in  a  book  which  has  the  privi- 
lege of  copyright,  it  is  for  the  public  use  ; 
whereas  the  act  says  quite  the  reverse.  That 
book  is  the  private  property  of  the  person 
who  brought  it  out,  and  not  one  line  can 
be  taken  from  it  I  am  not  speaking  of  an 
abridgment  The  materials  for  a  fresh  book 
may  be  got  horn  the  same  sources  from 
which  that  man  got  his  materials ;  but  re- 
course must  not  be  had  to  the  resources 
which  are  to  be  found  in  his  book  only. 
The  defendant  compiled  his  former  work, 
'  The  Business  Directory/  in  a  legitimate 
manner.  He  says  himself  that  it  was  only 
on  arriving  at  the  third  or  fourth  edition  that 
he  began  to  get  any  profit,  which  coincides 
with  what  ^e  plaintiff  says.  Now  it  is 
clear  that  the  d^endant  has,  with  regard  to 


two  portions  of  the  work  now  under 
sideration,  made  great  use  of  the  plaii 
book  It  is  not  that  he  hu  looked  in1 
book  and  then  told  his  canvassers 
to  call :  that  would  have  been  a  fad 
legitimate  proceeding,  just  as  if  a  ] 
wanted  to  write  a  letter  to  another  ai 
not  know  how  to  address  it,  he  woul 
in  the  Directory  for  the  purpose.  1 
not  said.  You  take  this  book  and  ] 
find  out  the  information  for  yoursc 
he  has  copied  the  plaintiff's  book  fii 
then  he  says  to  his  canvassers,  Qo  t 
if  the  details  are  right ;  if  they  are, 
to  adopt  them;  and  by  so  doing  sav 
self  expense.  The  illustration  of  a 
an  apt  one  of  the  duty  of  a  person  < 
in  a  work  such  as  the  defendant's.  I 
the  case  of  a  newly-discovered  isla 
a  map  of  it  being  brought  out,  if 
man  proceeds  to  make  a  fresh  ma 
proper  means,  he  will  probably 
exactly  similar  to  the  former  ms 
argument  has  been  put  for  the  d< 
**  May  not  a  man  take  another's  i 
see  if  there  be  any  error  in  his  o^ 
there  is  first  the  whole  triangulatii 
island  to  go  through,  and  the  sam 
prooesa  He  would  not  be  entitles 
the  first  map  and  go  with  it  to  tw 
of  the  leading  mountains  and  lake 
**  That  is  all  right ;  I  will  reprin 
map."  He  must  get  his  own  ma 
if  no  other  map  had  been  brougb 
must  make  a  new  triangulation.  . 
there  is  a  copyright  in  the  othc 
must  go  to  work  in  the  same  wa; 
had  never  seen  that  He  may  le 
use  the  other  map  to  check  hi 
not  copy  a  particle  of  it.  If  he 
error  of  spelling  which  is  foui 
former  map,  that  is  evidence  tl 
copied.  I  itink  that  as  to  the 
Court  Directories,  it  has  been  cl 
out  that  the  defendant  has  no 
his  book  by  legitimate  means  as 
own  personal  labour,  or  that  of 
but  has  made  great  use  of  th< 
book  ;  and  he  ought  to  be  resti 
publishing  those  portions  of  tl 
long  as  they  contain  those  thin 
copied.  The  order  will  be  to 
defendant  frt)m  publishing  tb* 
his  book,  with  liberty  for  bii 
when  he  shall  have  expunged 


YoL.  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


425 


portions  all  matter  copied  from  the  work 
of  the  plaintiff;  thus  throwing  on  him  the 
onua  of  ahewing  what  has  not  been  copied. 

Sofidton^Menn.  Benhun  h  Flndell,  for  plaintiff; 
.  Woniner  k  Son,  for  defimduit. 


Wood,  V.C.  )  In  re  the  London  cotton 
March  13.  j    manufactubino  company. 

Companies  Ad,  1862,  m.  87.  and  163. 
— JydgmenU —  WiTtding-up, 

A  judgment  creditor  of  a  company^  which 
is  being  tpound  up^  mag  obtain  from  the 
Court  leave  to  proceed  with  execution, 

A  Mr.  Hazelgrove,  a  creditor  of  the 
London  Cotton  Manufacturing  Company, 
on  the  5th  of  February,  1866,  recovered 
two  judgments  in  the  Court  of  Exchequer 
against  tibe  company. 

On  the  14th  of  February  writs  of  fi,  fa, 
were  issued  into  the  city  of  London  and 
county  of  Surrey.  The  debts  and  costs 
amounted  together  to  659^  The  sheriff 
levied  in  the  city  and  raised  about  200/. 
In  the  county  of  Surrey  the  sheriff's  officer 
was  refused  admittance  to  the  premises  of 
the  company  when  he  tried  to  gain  admit- 
tance to  enforce  execution. 

A  petition  having  been  filed  for  winding 
up  the  company,  an  interim  ii\]unction  order 
was  obtained,  stapng  all  farther  proceed- 
ings on  the  judgments  until  the  hearing  of 
the  petition. 

Upon  the  hearing  of  the  petition  a  wind- 
ing-up order  was  made. 


Mr.  Daniel   and  Mr.  E.   Ward  then 
moved,  on  behalf  of  Mr.  Hazelgrove,  to 
allow  process  on  the  judgments  to  be  con- 
tinued, and  the  money  already  raised  to  be 
paid  to  Mr.  Hazelgrove. — ^They  said  this 
was  not  a  case  in  which,  looking  at  the 
conduct  of  the  company,  the  Court  would 
interfere  with  a  6ofia  fide  creditor  who  had 
done  all  he  could  to  get  in  his  debt — 
In  re  the  Oreat  Ship  Company  (Lim- 
itedj,  33  Law  J.  Rep.  (n.s.)  Chanc. 
245. 
In  re  the  ExhaU  Coal  Mining  Company 
(Limited)y   33  Law  J.  Rep.  (n.s.) 
Ghana  595. 


Mr,  Amphlett  and  Mr.  Buchanan,  for 
the  petitioning  creditor,  and 

Mr.  Boxburghy  for  the  company,  said 
that  section  163.  of  the  act  of  1862  ren- 
dered the  proceedings  on  the  judgments 
**  void  to  all  intents,'*  and  took  away  the 
discretion  of  the  Court,  so  that  the  Court 
was  bound  to  continue  the  ii^junction  under 
section  85.  of  the  act — 

In  re  the  Waterloo  life,  Ac,  Assurance 
Company,  32  Law  J.  Rep.  (n.s.) 
Chanc  371. 
In  this  respect  the  law,  concerning  the 
winding  up  of  a  company,  was  similar  to 
that  relating  to  the  bankruptcy  of  an 
individual 

Wood,  V.C,  without  calling  for  a  reply, 
said  he  could  not  agree  with  the  remarks 
of  the  Master  of  the  Rolls  in  the  case  of 
The  ExhaU  Coal  Mining  Company,  but 
concurred  with  what  Lord  Justice  Turner 
said  in  that  case  (1).  Under  the  original 
Winding-up  Acts  there  had  been  no  provi- 
sion with  respect  to  creditors;  they  had 
been  left  to  their  ordinary  remedies,  and 
except  where  there  was  express  enactment 
their  rights  were  not  altcored  by  the  act 
of  1862.  Creditors  of  a  company  under  a 
winding-up  were  deprived  of  many  of  the 
advantages  which  they  had  under  the 
bankruptcy  of  an  individual,  and  it  was 
not  the  intention  of  the  legislature  wholly 
to  assimilate  the  law  as  to  the  administration 
of  the  estate  of  a  company  with  that  of 
an  individual  bankrupt.  Section  163.  of 
the  act  seemed  to  him  entirely  subservient 
to  the  rest  of  the  act,  particularly  section 
87,  and  the  Court  had  discretion  under 
that  section  to  stay  proceedings  in  order  to 
protect  the  estate  against  fraud  or  against 
an  unseemly  race  to  pull  the  estate  to 
pieces.  The  execution  was  void  by  virtue 
of  section  163,  to  this  extent  that  the 
creditor  was  obliged  under  section  87.  to 
apply  to  the  Court  for  leave  to  proceed; 
and  in  this  case  the  sheriff  would  have 
seized  the  goods  had  he  been  allowed. 
The  creditor  had  done  all  he  could,  and 
the  Court  would  not  deprive  him  of  the 
fruits  of  his  diligence;  he  would  be  allowed 
to  proceed  with  execution.  In  making  this 
decision  he  entirely  concurred  in  that  of 

(1)  88  Law  J.  R*p.  (v.s.)  Chano.  696,  n. 


426 


COURTS  OF  CHANCERY: 


[N.a 


the  Master  of  the  Rolls  m  Re  the  Waterloo 
Li/ey  dsc.  Company, 

Soliciton — ^Mr.  A.  J.  MQes,  for  judgment  creditor ; 
Mr.  A.  Gledbill,  for  petitioniDg  creditor;  Mr. 
G.  Lftwrenoe,  for  the  company. 


I    In 


re  JKFFEBTS'  TBUSTS. 


Wood,  V.C. 
March  13. 

Will — Construction — Specific  Legacy — 
Demonstrative  Legacy — Income. 

Where  a  testator  directs  a  specific  fund 
to  he  sold  and  a  certain  sum  out  of  the  sale- 
monies  to  he  paid  to  A^  and  the  residue  to  By 
each  of  the  legacies  is  specificy  and  the  legor 
tees  are  entitled  to  share  (A«  income  of  the 
fund  from  the  testatof^s  death  heiween  them^ 
in  proportion  to  the  values  of  their  respective 
legacies  at  that  time. 

The  will  of  the  Rev.  Matthew  JeffeTys, 
written  down  from  his  dictation,  contained 
a  bequest  in  the  following  words :  *^  You 
must  write  this  dovm  :  the  pink  coupons  in 
the  pigeon-hole  are  for  3,666/. ;  send  those 
to  Inring  <fe  Slade,  1,  Copthall  Court,  and  he 
is  to  pay  to  Ellen  Tomkins  (it  is  a  promise) 
2,5002. ;  the  rest  for  the  Archdeacon  Giles, 
for  Bess  and  Edia" 

The  testator  died  on  the  13th  of  Sep- 
tember,  1864,  and  on  the  2nd  of  Novem- 
ber, 1864,  administration  with  the  will 
annexed  was  granted  to  the  testatoi^s 
brother  John  Jeffeiys. 

After  the  death  of  the  testator  six  share 
certificates,  coloured  pink,  for  Midland 
Railway  stock,  amounting  in  the  whole  to 
3,666/.  I3s,id,  stock,  were  found  in  a  pigeon- 
hole. 

Messrs.  Irving  <k  Slade,  of  No.  1,  Copthall 
Court,  in  the  city  of  London,  are  share- 
brokers,  and  were  employed  as  such  by  the 
testator  in  his  lifetime. 

On  the  22nd  of  November,  1865,  John 
Je£feiys  sold  through  Messrs.  Irving  «fe 
Slade  the  3,666/.  I3s.  id,  stock,  and  paid 
the  produce  of  such  sale,  together  with 
143/.  6s,  Id,  one  yearns  dividend  upon  the 
stock,  after  deducting  his  expenses,  into 
court,  under  the  Trustee  Relief  Act 

The  petitioners,  who  were  infants,  the 
persons  designated  in  the  will  as  Bess  and 


Edie,  contended  that  Ellen  Tomkins  was 
not  entitled  to  receive  her  legacy  of  2,500/. 
until  the  expiration  of  twelve  calendar 
months  from  the  testator's  death,  and  there- 
fore was  not  entitled  to  any  part  of  the 
said  sum  of  143/.  6s.  Id,  Accordingly,  they 
prayed  a  transfer  of  the  residue  of  the 
aggregate  fund,  after  deducting  2,5002.,  to 
Archdeacon  Giles  in  trust  for  them. 

Mr,  Alfred  Bailey y  for  the  petitionera. 
Mr,  W.  F:  Rohinson,  for  Ellen  Tomkins. 
Mr,  C,  S,  Percevaly  for  John  Jefferys. 

Wood,  V.C. — ^The  question  is,  whether 
the  testator  has  so  expressed  himself  as  to 
render  the  legacy  demonstrative  or  specific; 
if  the  former  is  the  true  construction,  the 
legatee  is  only  entitled,  as  in  the  case  of  an 
ordinary  l^acy,  to  interest  from  the  end 
of  a  year  after  the  testator's  death.  But  if 
the  gift  is  spedfic,  the  trustee  was  bound 
immediately  to  sell  the  fund  and  to  hand 
over  the  proceeds  to  the  legatees.  If  for 
any  cause  he  delays  the  sale,  this  cannot 
prejudice  the  rights  of  the  beneficiaries. 

The  present  case  is  the  same  as  if  a  spe- 
cific chattel  were  directed  to  be  sold  and 
a  certain  sum  out  of  the  proceeds  given  to 
A,  the  residue  to  B.  The  mention  of  a 
certain  sum  of  money  does  not,  in  my 
opinion,  render  the  legacy  demonstrative, 
and  I  therefore  hold  that  Ellen  Tomkins 
and  the  petitioners  share  the  sum  of 
143/.  6*.  Id.  pro  rata. 

Minute, — Declare,  that  according  to  the 
true  construction  the  coupons  for  3,666/. 
13«.  id,  stock  were  given  on  trust  to  sell 
and  pay  2,500/.  out  of  the  produce  of 
such  sale  to  Ellen  Tomkins,  and  the 
residue  of  such  produce  to  Archdeacon 
Giles,  in  trust  for  his  two  daughters,  the 
petitioners,  as  joint  tenants. 

Declare,  that  the  said  Ellen  Tomkins 
is  entitled  to  the  dividends  accniing  on 
so  much  of  the  said  stock  as  would  be 
required  on  sale  at  the  death  of  the  testator 
to  produce  the  sum  of  2,500/.,  the  amount 
to  be  verified  by  affidavit,  <&c. 

Soliciton— MeflBn.  Bttley,  Sh&w,  Smith  k  Bailey, 
for  petiUonen ;  Menn.  Beed  k  Phelp8»  for 
respondents. 
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Mwch  19, 20, 21.  }  """''  *•  <">0VT>tH. 

Ferry ^  Right  of —  Nuuance  —  Water- 
merCs  Amendment  Act,  1859. 

A  right  of  ferry  (being  in  derog<xti<m  of 
the  common  rights  of  the  public  J  rests  upon 
the  corresponding  obligation  on  the  part  of 
the  grantee  of  the  right  to  maintain  the  ferry 
at  aU  times  for  the  use  of  the  public,  this 
obUgatian  being  enforceable  by  indictment 
and  fine. 

An  act  of  parliamenty  empowering  the 
plaintiffs,  a  company,  to  ply  on  Sundays 
from  certain  points  on  the  south  bank  of  the 
Thames,  but  imposing  no  obligation  to  pro- 
vide means  of  transport  or  to  maintain  their 
plying-plaees,  does  not  confer  an  exclusive 
right  agcUnst  the  rest  of  the  uforld,  such  as 
the  Court  of  Chancery  will  interfere  to  pro- 
tect; and  a  billy  filed  by  the  company  to 
restrain  the  defendants  from  maintaining 
an  oppoeition  ferry  in  the  immediate  neighr 
hourhood,  was  dismissed  with  costs. 


This  was  a  suit  instituted,  by  the  Master, 
Wardens  and  Commonalty  of  watermen  and 
lightermen  of  the  river  lliames  (commonly 
known  as  the  **  Watermen's  Company") 
and  their  lessee,  Charles  Letton,  to  restrain 
the  defendants  from  plying  for  and  carrying 
passengers  on  Sundays  across  the  river 
Thames  from  Greenwich  pier  to  Potter's 
Ferry,  in  the  Isle  of  Dogs. 

The  right  of  the  plaintiffs,  so  fgur  as 
concerned  the  present  suit,  was  founded  on 
an  act  of  parliament  entitled  the  Water* 
men's  and  Lightermen's  Amendment  Act, 
1859  (22  &  23  Vict  c.  133).  By  the  28th 
section  of  that  act  the  company  was  em- 
powered, *^  from  time  to  time  and  as  often 
as  they  should  think  proper,  to  name,  place 
and  appoint  plying  places,  and  inspectors 
of  plying  places  and  causeways  adjoining 
or  near  unto  the  river  Thames,"  within 
certain  limits,  embracing  the  spot  now  in 
question.  The  29th  section  enacted  as 
follows :  ^*  The  Court  of  Master,  Wardens 
and  assistants  shall  in  their  discretion 
appoint  any  number  of  watermen  to  ply 
and  work  on  Sundays  on  the  river  Thames 
between  Chelsea  and  Bow  Creek  at  such 
common  stairs  or  places  of  plying  as  the 
Court  thinks  fit^  so  as  not  to  interfere  with 
Xkw  BsRin,  85.— Chahc. 


any  established  private  ferry,  and  may  pay 
such  sums  of  money  as  may  be  agreed 
upon  to  such  watermen  by  way  of  compen* 
sation  for  their  services."  The  30th  and 
31st  sections  provided  that  no  sum  exceed- 
ing 2d.  should  be  taken  by  any  waterman 
so  appointed  to  ply  on  Sundays  for  carry- 
ing any  person  across  the  river,  and  that 
the  surplus  earnings,  after  payment  of  the 
watermen's  wages,  should  be  applied  at  the 
discretion  of  the  said  Court  ^'  to  the  use 
of  the  poor,  aged,  decayed  and  maimed 
watermen  and  lightermen  of  the  said  com- 
pany and  their  widows."  The  34th  section 
empowered  the  company  to  let  to  farm  to 
any  person  or  persons  the  right  of  plying 
on  Sundays,  subject  to  certain  notice. 

The  40th  section  then  enacted  as  fol- 
lows :  "  If  any  freeman,  or  apprentice,  or 
other  person,  except  he  be  appointed  by 
the  said  Court  as  aforesaid,  plies  for  hire 
or  takes  or  carries  for  hire  on  a  Sunday 
at  or  from  any  common  stairs  or  place  of 
plying  on  either  side  of  the  said  river,  or 
to  either  of  the  two  common  stairs  or  places 
of  plying  on  the  opposite  side  of  the  said 
river  next  above  or  next  below  the  stairs  or 
place  at  which  such  appointed  or  licensed 
waterman  plies,  or  to  any  place  or  places 
to  which  the  fares  and  passengers  taken  at 
such  several  and  respective  common  stairs 
and  places  of  plying  are  usually  conveyed 
by  the  watermen  appointed  by  the  said 
Court  to  ply  and  work,  or  to  or  from  any 
ship  or  craft  lying  or  being  on  the  said 
river  within  the  distance  of  such  two  other 
stairs  or  places  of  plying,  he  shall  incur 
for  each  offence  a  penalty  not  exceeding 
40«." 

In  pursuance  of  this  act  and  other  acts 
previously  in  force,  the  company  had 
appointed  watermen  to  ply  on  Sundays 
(among  other  places)  at  Billingsgate  Dock 
Stairs,  Garden  Stairs,  Anchor  Stairs,  Union 
Stairs  and  Agamemnon  Stairs,  all  on  the 
south  side  of  the  river;  and  by  an  inden- 
ture of  lease,  dated  the  24th  of  Maroh, 
1865,  the  company  demised  to  the  plaintiff 
Charles  Letton,  for  one  year,  "  AU  that  the 
ferry  or  right  of  plying  and  working  on 
Sundays  for  carrying  passengers  across  the 
river  Thames  from  Billingsgate  Dock  Stairs 
and  Garden  Stairs,  on  the  south  side,  to 
Potter's  Ferry,  on  the  north  side  of  the 
said  river,  and  from  Anchor  Stairs,  Union 
81 
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Stairs  and  Agamemnon  Stairs,  on  the  south 
side,  to  the  Isle  of  Dogs,  on  the  north  side 
of  the  said  river,  and  to  and  from  all  ships 
and  vessels  being  on  the  said  river,  and 
the  tolls  or  right  of  taking  hres  for  the 
same." 

In  May,  1866,  the  defendants,  who  were 
the  proprietors  of  Potter's  Ferry,  and,  as 
such,  claimed  to  have  the  exclasive  right 
of  carrying  passengers  on  Sundays  as  well 
as  on  other  days  across  the  river  from 
Potter^B  Ferry  Stairs,  in  the  Isle  of  Dogs, 
to  Greenwich,  obtained  a  licence  for  the 
embarkation  and  debarkation  of  their  pas- 
sengers at  Greenwich  pier,  and  issued  a 
placard,  headed  "Potter's  Ferry,"  notify- 
ing to  the  public  that,  "  on  and  after 
Sunday  the  7th  of  May,  the  North  Kent 
Steam  Ferry  Boat  would  convey  passengers 
from  Greenwich  Pier  to  the  Isle  of  Dogs 
and  back  on  Sundays,  every  quarter  of  an 
hour,  from  nine  o'clock  in  the  morning 
until  nine  at  night.  Fare,  2cL  each  person 
each  way/' 

Great  numbers  of  passengers  thenceforth 
availed  themselves  of  this  means  of  trans- 
port, and  the  valuable  monopoly  thereto- 
fore enjoyed  by  the  watermen,  under  their 
act^  was  seriously  injured.  The  plaintiffs 
at  once  remonstrated  with  the  defendants 
in  respect  of  this  alleged  infringement  of 
their  right,  and,  in  the  following  June,  the 
present  bill  was  filed  by  the  company  and 
their  lessee,  praying  "  that  the  defendants 
might  be  restrained  from  carrying  on  Sun- 
days any  person  or  persons  from  Greenwich 
Pier,  or  from  Garden  Stairs,  Billingsgate 
Dock  Stairs,  Union  Stairs  and  Agamemnon 
Stairs,  on  the  south  side  of  the  river 
Thames,  or  from  any  of  such  stairs,  or 
from  any  pier  or  place  adjacent  or  near 
to  such  stairs,  or  any  of  them,  across  the 
river  Thames  to  Potter's  Ferry  Stairs,  in 
the  Isle  of  Dogs,  or  to  any  pier  or  place 
adjacent  or  near  thereto,  or  to  any  pier  or 
place  adjacent  or  near  to  either  of  the  two 
common  stairs  or  places  on  the  north  side 
of  the  river  Thames,  next  above  or  next 
below  the  said  Garden  Stairs,  Billingsgate 
Dock  Stairs,  Union  Stairs  and  Agamemnon 
Stairs,  or  any  of  them,  or  to  any  place  or 
places  to  which  the  fares  and  passengers 
taken  at  the  stairs  last  aforesaid,  or  any  of 
them,  are  usually  conveyed  by  watermen 
appointed  by  the  Court  of  Master  Wardens 


and  Assistant  of  the  Master  Wardens  and 
Commonalty  of  Watermen  and  Lightermen 
of  the  river  Thames,  to  work  and  ply." 

The  bill  also  prayed  for  an  account  of 
the  fax^es  received  by  the  defendants  since 
the  6th  of  May,  1865,  for  carrying  pa»- 
sengers  on  Sundays  from  Greenwich  Pier 
to  the  Isle  of  Dogs. 

It  appeared  that  the  plying-place  most 
immediately  affected  by  the  defendants' 
newly  -  established  ferry  was  "Garden 
Stairs,"  which  is  only  fifteen  yards  distant 
from  Greenwich  Pier,  in  a  straight  line, 
although  by  the  nearest  available  means  of 
access  for  foot  passengers  the  distance  is 
about  fifty  yards. 

It  was  stated  that  the  defendants' steam- 
boats frequently  overlapped  Garden  Stairs 
and  invaded  the  plaintiff's  water  while 
stopping  to  take  in  passengers  at  Greenwich 
Pier. 

The  plaintiffs'  evidence  shewed  that  the 
Watermen's  Company  derived  a  Luge  in- 
come from  the  plying  of  their  wherries 
on  Sundays,  amounting  ^in  some  years  to 
upwards  of  500/. 

The  defendants  put  in  no  answer  to 
the  bill,  but  had  kept  an  account  of  their 
receipts. 

Part  of  the  phuntiffs'  case,  as  stated  in 
the  bill,  was,  that  the  rights  of  the  Potters' 
Ferry  Society  (which  the  defendants  repre- 
sented) had  been  already  determined  in 
several  actions,  namely — 

Halfpenny   v.  Smithy  in   the  Queen's 

Bench; 
GtUs  V.    Groves,  12  Q.B.  Hep.  721 ; 
s.  c.  17  Law  J.  Rep,  (n.s.)  Q.R  323; 
Newton  v.  Cubitt,    12  Com.  R   Rep. 
N.S.  32 ;  s.  c.  31  Law  J.  Rep.  (n.s.) 
C.P.  246 ;   s.  c   (writ  of  error)  13 
Com.  B.  Rep.  N.S.  864 ; 
and  were  expressly  Hmited  to  the  convey- 
ing of  passengers  from  the  Isle  of  Bo^ 
to  Greenwich,   without  any  corresponding 
right  of  ferry  from  Greenwich  to  the  Isle 
of  Dogs. 

Mr.  Glasse  and  Mr.  Lindltp,  for  the 
plaintiffs,  contended  that  the  above-men- 
tioned act  of  parliament  conferred  on  the 
plaintiffs  an  exclusive  right  on  the  same 
footing  as  a  right  of  ancient  feny,  and  that 
the  wrongful  diversion  of  the  Sunday 
traffic  by  the  defendants  was  such  an  in- 
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fringement  of  the  right  as  to  entitle 
the  plaintifis  to  the  protection  of  the 
Court 

Mr,  Baily  and  Mr,  E.  E,  Kay,  for  the 

defendants,  ai^ed  that  the  plaintiffs  had 

no  rach  exclusive  right  as  they  contended 

for ;  that  the  right  was  not  analogous  to  a 

common  ferry  right ;  that  the  40th  section 

of  the  act  prescribed  the  only  remedy  which 

the  plaintifis  were  entitled  to  pursue  in 

respect  of  any  invasion  of  their  right,  and 

that  this  Court  could  not  take  upon  itself 

to  enlarge  the  privileges  of  the  plaintiffs 

beyond  the  limitation  contained  in  the  act 

itself;  whatever    loss  the   pLdntiffs  were 

suffering  by  any  act  of  the  defendants  was 

damnum  cAsque  injuria.  The  nature  of  the 

arguments  adduced,  and  the  points  mainly 

insisted  upon,  will  appear  more  fully  from 

the   Vice    Chancellor's    judgment.      The 

following    authorities  were    cited  chiefly 

with  reference  to  the  rights  of  a  common 

feny: — 

Churchman  y.  Tunstall,  Hardres,  162. 

Bnzzy  v.  Field,  2  CV.  M.  &  R  432, 
442;  8.  c.  5  Tyrw.  855  ;  4  Law  J. 
Rep.  (N.a)  Exch.  239. 

PeUr  V.  Kendall,  6  B.  &  C.  703 ;  s.  c. 
5  Law  J.  Rep.  K.B.  283. 

Pym  V.  CureU,  6  Mee.  &  W.  234,  241. 

Viner^s  Abridgment,  tit.  'Nuisance,' 
G.  4, 

Glen's  Highway  Laws,  pp.  201,  202. 

Tripp  V.  Frank,  4  Term  Rep.  667; 
s.  c.  2  Anstr.  608. 

Anonymous,  1  Ves.  sen.  476. 

Payne  v.  Partridge,  1  Shower,  231. 

Cory  ▼.  the  Yarmouth  tmd  Norwich 
Railway  Company,  3  Hare,  593. 

MatthevM  v.  Peache,  5  El.  <fc  B.  546 ; 
nom.    The    Queen  v.   Matthews,  25 
Law  J.  Rep.  (n.s.)  M.C.  7. 
Mr,  Glasse^  in  reply. 

£iin>SBSiiEY,  V.C,  after  referring  to  the 
several  daoses  of  the  Watermen's  Amend- 
ment Act,  upon  which  the  right  of  the 
plaintiffs  was  founded,  and  particularly  to 
the  40th  section  (as  set  out  above),  which 
he  described  as  '*a  most  extraordinary 
jumble  of  language,  and  very  inappro- 
priate for  making  known  the  real  intention 
of  the  legislature,"  continued  his  judgment 
as  foUovra :  Whatever  may  be  the  true 
construction  of  this  clause,  the  question 


which  hinges  upon  it  is,  how  far  the  defen* 
dants,  who  are  not  members  of  the  Water- 
men's Company,  nor  appointed  by  them 
in  any  way,  are  infringing  by  their  acts  the . 
provisions  of  this  statute.  At  all  events, 
the  intention  of  this  40th  section  seems  to 
have  been  this,  that  on  Sundays  no  person 
not  appointed  by  the  company  should  carry 
any  passenger  from  any  of  the  plying- 
places  appointed  by  the  company  in  pursu- 
ance of  the  prior  sections  of  the  act,  to  a 
spot  opposite  to  that  place  on  the  other 
side  of  the  river,  which  will  embrace  two 
plying-places  above  and  two  plying-places 
below,  or  to  any  craft  within  that  range. 
That,  I  think,  is  clearly  the  general  mean- 
ing of  it. 

Now,  among  the  common  stairs  or  plying 
places  which  have  been  fixed  on  by  the 
company,  there  is  one  at  Greenwich  called 
Garden  Stairs,  and  a  little  to  the  eastward 
of  Garden  Stairs,  not  more  than  fifteen 
yards  distant,  on  the  same  side  of  the  river, 
is  the  public  pier  known  as  '*  Greenwich 
Her." 

The  defendants  are  owners  of  a  ferry  on 
the  opposite  side  of  the  river,  in  the  Isle  of 
Dogs,  called  "Potter's  Ferry,"  which  is 
very  nearly,  though  not  quite,  opposite  to 
Garden  Stairs,  and,  of  course,  nearly, 
though  not  quite  so  nearly,  opposite  to 
Greenwich  Pier.  The  defendants,  as  owners 
of  Potter's  Ferry,  have  the  right  on  all 
days,  including,  of  course,  Sundays,  of 
bringing  passengers  from  Potter's  Ferry 
Stairs  across  to  the  southern  bank ;  but  they 
have  no  exclusive  right  to  carry  passengers 
from  the  southern  shore  to  the  northern 
shore  of  the  river.  In  this  position  of 
affairs,  the  defendants  have  lately  started 
a  steamboat,  which  on  Sundays  brings 
passengers  fix)m  Potter's  Ferry  to  Green- 
wich Pier,  and  not  only  that,  but  also 
carries  passengers  back  from  Greenwich 
Pier  to  Potter's  Ferry,  that  is,  from  the 
south  to  the  north  bank  of  the  river.  The 
plaintiffs  insist  that  this  is  an  infringement 
of  their  right,  and  that,  by  reason  of  the 
proximity  of  Greenwich  Pier  to  Garden 
Stairs,  and  the  other  circumstances  of  the 
case,  tiiey  are  entitled  to  regard  what  the 
defendants  are  doing  as  being  in  fact  a 
nuisance,  and  an  injurious  disturbance  of 
a  right  conferred  on  them  by  the  act 
of  parliament. 
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Now,  it  has  been  argaed,  on  behalf  of 
the  defendants,  that,  irrespectivelj  of  the 
question,  whether  or  not  the  j)laintiff8  have 
tiie  right  which  they  claim,  still  they  have 
no  right  to  come  to  this  Court  for  relief 
It  is  contended  that  they  must  pursue  the 
remedy  given  them  by  the  act  of  par- 
liament, and  that  they  have  no  other  re- 
medy ;  that  the  act  does  not  in  terms  pro- 
hibit the  carrying  of  passengers  by  such 
means  as  the  defendants  are  employing, 
and  that  it  only  imposes  a  penalty  of  40f. 
in  respect  of  every  passenger  so  carried, 
and  that,  therefore,  there  is  no  right  to 
come  here. 

Now,  upon  this  point,  I  feel  no  doubt. 
Assuming  the  act  of  the  defendants  to  be 
wrongful,  it  is,  I  think,  quite  competent  for 
the  company  and  their  lessee  to  come  here 
to  quiet  their  right ;  because  a  bill  of  this 
kind  is  somewhat  in  the  nature  of  a  bill  of 
peace,  to  obviate  the  necessity  of  taking 
proceedings,  time  after  time,  for  the  re- 
covery of  penalties  upon  each  disturbance 
of  the  right. 

Then,  again,  another  question  has  been 
raised,  upon  which  I  should  feel  no  diffi- 
culty whatever.  Assuming  the  right  con- 
ferred by  the  act  of  parliament  to  stand  on 
the  same  footing  as  the  right  of  an  owner 
to  an  ancient  ferry,  I  think  the  proximity 
of  Greenwich  Pier  to  Garden  Stairs  is  such 
that  what  the  defendants  are  doing  would 
be  a  disturbance  of  the  plaintiffs'  right  suffi- 
cient to  constitute  a  nuisance,  and  entitle 
the  plaintiffs  to  the  protection  of  this 
Court 

Several  of  the  cases  which  have  been 
cited  are  quite  conclusive  on  this  subject ; 
for  instance,  in  the  case  of  the  feny  over 
the  Humber  (Tripp  v.  Frank)  it  was 
decided  that  a  distance  of  two  miles,  and 
in  the  case  of  Matthews  v.  Peache^  with 
reference  to  this  very  same  Potter^s  Feny, 
it  was  held  that  a  distance  of  1,280  yards 
was  sufficiently  near  to  constitute  a  nui- 
sance, and  was  such  a  disturbance  of  the 
right  as  this  Court  would  interfere  to  pre- 
vent. I  should  have  no  doubt,  therefore, 
on  that  point. 

The  remaining  questions  (and  upon  them 
the  case  mainly  depends)  are  these  :  Whe- 
ther the  right  ooi^erred  on  the  plaintiffs 
by  the  act  does  stand  on  the  same  footing 
as  a  right  of  ancient  ferry — for  if  it  does, 


then  the  plainti£b  are  entitled  to  relief; 
but  if  it  does  not,  then  whether  the  act  of 
the  defendants  in  carrying  passengers  on 
Sunday  from  Greenwich  Pier  to  Potter's 
Ferry  is  an  infringement  of  the  right  which 
has  been  conferred  on  the  plaintiffs.  The 
plaintiffs  insist  that  their  ri^t,  if  it  is  not 
strictly  and  precisely  a  right  of  feny,  is 
tantamount  to  a  right  of  feny,  and  stands 
on  the  same  footing,  at  least  quocd  the 
questions  raised  in  this  suit 

Now,  what  is  a  feny  1     Having  reconne 
to  the  old  law  and  to  the  principles  laid 
down  upon  this  point,  we  find  that  a  ferry 
is  spoken  of  as  being  '*  a  continuation  of  the 
highway  across  a  river  or  other  water."  It 
is,  in  fact,  for  the  purposes  of  public  trafBc, 
a  junction  between  the  terminus  of  the 
highway  on  one  side  of  a  river  and  the  re- 
commencement of  the  same  highway  upon 
the  other  side ;  and  it  is  obviously  for  the 
benefit  of  the  public  that  there  ihould  be 
this  continuance  of  the  highway,  because  in 
using  the  highway  those  who  have  occasion 
to  cross  the  river  would,  if  there  were  no 
means  of  crossing,  be  stopped,  unless  by 
some  accident  there  happened  to  be  a  boat 
or  other  craft  about  to  pass  over.     The 
advantage  is  so  great  that  the  Crown  has 
from  time  to  time  granted  rights  of  feny  to 
individuals  or  to  corporations,  as  the  ca% 
may  be  ;  and  most,  if  not  all,  ferries  have 
their  origin  in  a  royal  grant,  or  exist  by 
prescription,  which  presumes  a  royal  grant 
Of  course,  an  act  of  parliament  may  confer 
a  right  of  ferry,  as  it  may  do  anything  else ; 
but,  ordinarily  speaking,  they  aU  arise  by  a 
grant  fit>m  the  Crown  or  by  prescription. 

The  right  to  cany  passengers  thus  be- 
comes an  exclusive  right  as  against  the  rest 
of  the  world ;  and  being  in  derogation  of 
common  right,  of  course  it  is  per  «e  and 
simpliciUr  an  evil. 

But  though  the  public  suffer  the  evU  of 
being  debarred  from  having  another  pas- 
sage across  the  river  at  or  near  the  ferry, 
they  have  a  compensation  in  the  circnm- 
stance  that  there  is,  by  means  of  this  ferry, 
a  constant  means  available  to  them  at  all 
times  of  travelling  on  the  Queen's  highway ; 
so  that,  as  a  compensation  to  the  public, 
and  as  a  set-off  to  the  profits  which  the 
owner  of  a  ferry  derives  from  the  public 
traffic,  he  is  put  under  certain  special  obli- 
gations;  he  is  bound  to  provide  proper 
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boats  or  vesselfl  or  craft  to  cross  the  riTer, 
and  skilled  or  competent  boatmen  to  navi- 
gate them ;  and^he  is  also  bound  to  keep 
up  the  ferry  with  all  the  necessaries  for 
conveyance  and  ferrying,  and  be  must  con- 
tinue to  do  this  on  pain  of  being  liable 
to  indictment  and  fina  As  the  old  reports 
express  it,  he  will  be  "  grievously  amerced'' 
if  he  does  not  do  it.  That  is  the  compen- 
sation which  the  public  derives  from  the 
disadvantage  of  the  monopoly;  and  by 
these  means  the  public  at  all  times  can 
travel  over  the  highway,  of  which  the  ferry 
is,  in  fact,  a  continuation. 

Such  being  the  charactoristics  of  a  ferry, 
let  us  see  how  for  the  rights  conferred  by^ 
this  act  on  the  plainti£fs  stand  on  the  same 
footing.  It  seems  to  me  that  the.  right 
confeired  on  the  plaintiffs  is  a  simple  dero- 
gation of  the  common  right ;  it  is  a  simple 
monopoly,  and  there  is  not  that  compensa- 
tion to  the  public,  which  there  is  in  the 
case  of  a  ferry. 

In  the  first  place,  the  authority  given  to 
the  plaintiffs  only  relates  to  Sundays — one 
single  day  in  the  week  — although,  of 
course,  I  can  conceive  of  such  a  thing  as  a 
Sunday  ferry ;  and,  I  dare  say,  many  such 
exist  in  localities  where  they  are  necessary 
for  the  public  convenience. 

But  apart  from  this,  it  appears  to  me, 
according  to  the  terms  of  the  act,  that  the 
company  are  not  under  any  obligation  to 
provide  any  boat  or  boatmen,  or  any  means 
of  transport  across  the  river.  Certainly 
there  is  not  the  smallest  allusion  to  any 
sach  obligation  in  the  act,  nor  does  it 
appear  to  me  that  that  would  be  implied. 
It  has  been  suggested  that,  as  a  matter  of 
course,  if  this  is  a  ferry,  the  grantee  of  the 
ferry  is  by  implication  bound  to  keep  it 
up;  but  this  can  only  be  maintained  on 
the  assumption  that  this  is  the  grant  of  a 
ferry.  Then  again,  as  the  defendants  very 
JQstly  ai^e,  there  is  nothing  in  this  act 
which  would  prevent  the  plaintiffs  from 
abandoning  at  any  moment  whenever  they 
please  these  Ganien  Stairs  or  any  other 
common  stairs  or  pl3dng-place  which  they 
may  have  selected.  They  might  use  it  for 
a  week,  or  a  month,  or  a  year,  and  the 
next  week,  or  month,  or  year  they  might 
abandon  it  and  then  resume  it  again  at 
any  future  time.  An  obvious  consequence 
of  this  will  be  that,  assuming  the  plaintiffs 


are  entitled  to  the  injunction  which  they 
ask  for,  they  might,  the  very  week  or  day 
after  the  injunction  had  been  granted, 
abandon  not  only  the  Garden  Stairs  but 
Billingsgate  Dock  Stairs,  or  any  other  of 
the  plying-places  mentioned  in  the  bilL 
It  is  impossible,  I  think,  to  maintain 
that  the  right  conferred  on  the  company 
by  this  act  of  parliament  stands  in  any 
respect  on  the  same  footing  or  carries  with 
it  the  same  right  to  protection  as  that 
which  pertains  to  the  owner  of  a  ferry. 

But  it  has  been  pointed  out  that  one  of 
the  sections  in  the  act,  the  33rd,  does 
mention  "ferry"  with  respect  to  this  par- 
ticular right  The  marginal  note  to  that 
section  is  this :  "  Sunday  ferries  not  to  be 
appointed  within  200  yards  of  Vauxhall 
Bridge.''  And  the  section  itself  runs  thus : 
"  Nothing  herein  contained  shall  empower 
the  said  Court  of  Watermen  to  appoint 
any  Sunday  ferries  or  grant  any  licence  to 
any  ferryman  or  others  to  ply  on  the  river 
Thames  on  Sundays  from  or  at  the  stairs 
on  either  side  of  the  bridge  at  Vauxhall,  or 
any  stairs  or  other  place  within  200  yards 
of  the  said  bridge,  so  as  lo  interfere  with, 
or  prejudice,  or  affect  the  tolls  authorized 
to  be  taken  for  crossing  the  same."  It  has 
been  contended  (and  certainly  the  language 
of  this  clause  justified  the  contention) 
that  the  mention  there  made  of  a  Sunday 
ferry,  must  mean  the  appointment  of 
watermen  to  ply  from  the  different  stairs 
on  Sundays. 

It  appears  to  me  that  it  is  only  one  of 
those  instances,  so  numerous  in  this  act, 
of  extreme  looseness  and  carelessness  of 
language.  In  popular  parlance,  you  may 
speak  of  it  as  a  ferry,  but  it  is  to  be  ob- 
served that  the  term  "feny"  is  used  in 
that  one  section  only ;  and  it  appears  to 
me  impossible  to  contend  that  Uie  effect 
of  the  single  clause,  taken  in  connexion 
with  the  other  provisions  of  the  act,  b  to 
constitute  a  ferry  in  the  proper  sense  of 
the  term,  with  its  consequential  privileges 
and  obligations. 

This,  then,  being,  as  I  conceive  it  is,  a 
derogation  of  the  public  right,  without  that 
compensation  to  the  public  which  exists  in 
the  case  of  the  grant  of  a  ferry,  it  must 
of  necessity  be  construed  strictly.  The 
Court  is  not  in  any  way  to  enlarge  or  give 
a  wider  extent  to  the  privileges  conferred 
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than  the  language  of  the  act  fairly  and 
reasonably  implies. 

Well,  now  let  us  see  what  is  the  prin- 
ciple on  which  the  Courts  will  interfere  to 
protect  the  owner  of  a  ferry,  properly  so 
called,  from  being  disturbed  in  his  right, 
by  persons  plying  for  passengers  in  the 
immediate  neighbourhood  of  his  ferry.  It 
seems  to  me  to  rest  simply  on  this  ground, 
that,  inasmuch  as  a  ferry  (notwithstanding 
the  disadvantage  of  its  being  a  monopoly) 
is  on  the  whole  a  benefit  to  the  public,  so 
it  is  for  the  public  interest  that  the  rights 
of  a  ferryman  and  his  enjoyment  of  his 
right  should  be  properly  secured  and  con- 
tinued to  him. 

But  this  is  not  at  all  the  case  here; 
the  public  have  really  no  interest  in  the 
profits  ariaing  from  this  Sunday  plying.  It 
is  true  that  tibe  surplus  receipts  are  by  the 
act  dedicated  to  a  charity,  but  the  object 
of  the  charity  is  that  the  company  may 
have  the  means  of  providing  for  their  aged 
and  decayed  and  infirm  members.  The 
public  do  not  derive  any  benefit  from  it 
in  the  sense  in  which  we  are  now  speaking 
of  the  interests  of  the  public.  There  is  a 
passage  in  Blackstone  which  seems  to  me 
to  enunciate  the  principle  so  plainly  that  I 
will  refer  to  it :  it  occurs  in  the  chapter  in 
which  he  deals  with  nuisances.  Speaking 
of  nuisances  which  may  exist  to  the  detri- 
ment of  an  existing  right,  a  market  or  ferry 
or  whatever  it  may  be,  he  comes  to  the 
case  of  a  ferry,  and  sajrs  (1),  "  If  a  ferry  is 
erected  on  a  river  so  near  another  ancient 
ferry  as  to  draw  away  its  custom,  it  is  a 
nuisance  to  the  owner  of  the  old  one  ;  for 
where  there  is  a  ferry  by  prescription  the 
owner  is  bound  to  keep  it  always  in 
repair  and  readiness  for  the  ease  of  all 
the  king's  subjects ;  otherwise  he  may 
be  grievously  amerced.  It  would  be  there- 
fore extremely  hard  if  a  new  ferry  were 
suffered  to  share  his  profits,  which  does 
not  also  share  his  burthen."  Then  he  adds 
this  :  "  but  where  the  reason  ceases  the  law 
also  ceases  with  it."  The  principle  upon 
which  he  says  that  protection  is  afforded 
to  the  owner  of  a  ferry  is,  that  nobody 
ought  to  interfere  with  his  profits  who  does 
not  also  share  his  burthen,  in  other  words, 
who  is  not  under  an  obligation  to  keep  up 

(1)  8  Stephen's  Commentariee,  498,  4th  edit 


the  ferry  and  provide  proper  feny-boats, 
and  men  to  work  them,  and  so  fortL 

This  same  principle  is  referred  to  in 
several  of  the  cases  that  have  been  cited,  and 
is,  in  fact)  the  foundation  of  all  the  decisions 
on  this  subject.  I  come,  therefore  to  the 
conclusion  that  the  plaintiffs  have  no  right 
to  sf  ek  this  injunction  unless  by  fraud  or 
undue  means  the  defendants  are  drawing 
away  passengers  firom  the  stairs  or  plying- 
places  appointed  by  the  company.  No- 
thing of  that  kind,  however,  appears  before 
me  here.  True  it  is  the  places  are  very 
near  each  other.  True  it  is  that  the  public 
will  go  to  the  one  or  the  other  according  as 
they  find  the  accommodation  the  best  for 
their  purposes.  It  is  true,  no  doubt,  th&t 
the  means  of  transport  offered  by  the 
defendants  may  and  probably  will  interfere 
with  the  amount  of  trafiic  which  accrues  to 
the  plaintiffs  at  Garden  Stairs.  But  there 
is  nothing  fraudulent  in  what  the  defen- 
dants are  doing.  There  is  a  regular  place 
of  embarkation  and  debarkation  used  by  a 
multitude  of  boats  and  craft,  and  it  appears 
to  me  that  the  defendants  are  in  nowise 
precluded  by  the  terms  of  this  act  of  par- 
liament from  carrying  passengers  from  the 
pier  at  Qreenwich  to  Potter's  Ferry.  I 
must,  therefore,  dismiss  the  bill,  with  costs. 

Soliciton— Mr.     A.    Jenkinson,    for    pUintiffi; 
Mr.  £.  C.  Morley,  for  defendantB. 


M.R. 
Lord  Bokillt. 

Feb.  19,  20,  21,  ^    Boviix  v.  ooodiss. 
22,23,26; 
April  18. 

Patent — Injunction — Verdict  in  Favour 
of  Patent  in  previous  Action  at  Law. 

In  a  suit  to  restrain  the  infringement  of 
a  patent,  the  validity  of  which  has  been  deter- 
mined  in  xi  previous  action  at  Law  against 
different  defendants,  the  Court  will  rest 
upon  the  decision  at  law  as  establishing  the 
tuffidency  of  the  specification^  but  may  give 
the  defendant  the  option  of  having  an  issue 
directed  as  to  the  novelty  of  the  invention. 

This  was  a  suit  to  restrain  the  infringe- 
ment  of  a  patent,  which  had  been  obtained 
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in  June,  1849,  by  the  plaintiff,  for  certain 
improvements  in  macMneiy  for  grinding 
com. 

In  the  ordinary  process  of  grinding 
com  the  mill-stones  often  get  clammed  up 
from  the  heat  produced  in  grinding,  espe- 
dally  if  the  com  is  not  very  dry,  whereby 
the  flour  or  meal  is  much  injured  in  qua- 
htj,  the  quantity  is  diminished,  and  greater 
power  is  required  to  drive  the  stones.  A 
great  deal  of  dust  or  ''stive"  is  also  in  general 
produced  in  mills,  which  seriously  affects 
the  health  of  the  persons  employed.  Vari- 
ous measures  had  at  different  times  been 
taken  for  ventilating  mill-stones  and  keep- 
ing down  the  temperature  of  the  mill-stones 
snd  the  grain,  and  various  patents  had 
been  taken  out  with  that  view,  but  no  one 
before  the  plaintiff  had,  as  the  bill  alleged, 
succeeded  in  effecting  these  objects. 

Millstones  are  ordinarily  placed  one  above 
the  other,  the  lower  one  or  bed-stone  being 
fixed,  and  the  upper  one  rotating;  the  sur- 
frees  of  the  stones  are  cut  like  files,  and 
deep  grooves  or  furrows  are  abo  cut  in 
their  faces  to  produce  a  blast  or  current 
of  air  between  the  grinding  sur&ces,  which 
frcilitates  the  grinding.    The  upper  stone 
has  always  had  an  eye,  or  hollow  centre, 
into  which  the  grain  is  poured,  and  through 
which  a   current  of  air  is  drawn   down 
by  the  centrifugal  action,  and  is  thence 
expelled  outwards  along  the  grooves  in  the 
faces  of  the  stones  by  the  same  action, 
carrying  out  with  it  the  stive  into  the  milL 
At  an  early  period  cases  were  introduced 
for  inclosing  the  mill-stones,  through  the 
bottom  of  which  the  flour  passed  out  by 
ft  pipe  termed  the  meal-spout;  but  even 
with  these  cases  much   stive  passed  out 
down  the  meal-spout.    The  most  important 
part  of  the  plaintiff's  invention  consisted 
in  attaching  to  the  mill-stone  case  a  pipe 
communicating  with  a  fan  or  other  exhaust- 
ing machine,  by  means  of  which  the  hot 
dusty  air  in  the  case  was  sucked  out,  in 
such  a  ntianner  as  to  cause  a  gentle  current 
of  air  to  flow  up  into  the  case  from  the 
meal -spout    below.     By  this  process   the 
faUiogmeal  was  dried  and  cooled,  the  stones 
were  ventilated,  and  the  stive,  instead  of 
falling  down  the  spout  and  into  the  mill, 
was  drawn  upwardis  and  carried  off  to  a 
chamber  where  it  was  deposited  and  uti- 
hnd. 


The  plaintiff,  in  his  specification,  as 
amended,  described  his  patent,  which  had 
three  branches,  as  follows : 

*^  I  declare  my  iavention  to  consist  of 
the  following  particulars :  First,  in  an 
arrangement  for  ventilating  the  grinding 
surfaces  of  the  mill-stones,  and  the  intro* 
duction  of  air  through  the  top  stone  (when 
fixed),  either  by  blowing  or  exhaustion; 
secondly,  in  exhausting  the  air  from  the 
cases  of  the  mill-stones,  combined  with 
the  application  of  a  blast  to  the  grinding 
surfaces;  thirdly,  in  separating  the  stive, 
or  dust  of  flour,  from  the  air  when  exhaus- 
tion or  blast  is  employed  to  facilitate 
grinding,  and  preventing  the  dust  and 
waste  in  the  miU. 

"The  first  part  of  my  invention  consists 
in  introducing  air-pipes  into  the  top  mill- 
stone, so  as  to  more  freely  ventilate  the 
grinding  surfaces  when  currents  of  air  are 
forced  or  exhausted  through  them.  Air 
has  also  been  exhausted  down  through  the 
eye  of  the  top  stone  when  running,  and 
between  the  grinding  surfaces.  I  do  not 
therefore  claim  the  principle  except  when 
worked  in  combination  with  a  fixed  upper 
stone. 

"  In  carrying  out  the  second  part  of  my 
invention,  when  working  mill-stones  with  a 
blast  of  air,  I  introduce  a  pipe  to  the  mill- 
stone case  from  a  fan  or  other  exhausting 
machine,  so  as  to  carry  off  all  the  warm 
dusty  air  blown  through  between  the  stones 
to  a  chamber,  as  hereinafter  described,  by 
which  the  dust  in  the  mill  is  avoided  and 
grinding  improved.  And  this  part  of  my 
invention  relates  only  to  sucking  away  the 
plenum  of  dusty  air  forced  through  the 
stones,  and  not  to  employing  a  sufficient 
exhausting  power  to  induce  a  current  of  air 
between  the  mill-stones  without  a  blast, 
this  having  before  been  practised,  as  above 
mentioned. 

"  The  third  part  of  my  invention  con- 
sists in  straining  the  stive,  or  air  which  is 
surcharged  with  fine  flour,  through  suitable 
porous  fabrics,  which  retain  the  flour,  and 
allow  the  air  to  pass  through,  and  this  I 
accomj^lish  by  exhausting  the  air  from  the 
mill-stone  case,  or  other  closed  chamber  re- 
ceiving the  meal  from  the  stones,  by  means 
of  a  fan  or  other  exhausting  machinery,  and 
blow  the  stive  so  exhausted  into  a  chamber, 
having  its  sides  and  top  formed  of  one  or 
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more  thicknesses  of  suitable  porous  fabrics, 
to  allow  the  air  under  pressure  to  pass 
out,  deprived  of  the  flour,  by  means  of  this 
filtration.  1  also  obtain  the  same  result 
by  placing  the  filtering  chamber  between 
the  stone  case  or  chamber  receiving  the 
meal  and  dust  from  the  stones  and  the 
exhausting  machine.  The  stive  or  dusty 
air  is  then  sucked  through  the  filtering 
fabrics,  instead  of  being  blown  through, 
and  the  air  passes  away  clean  as  before." 

The  utility  of  the  patent  was  not  in 
dispute. 

It  appeared  by  a  report  of  the  Govern- 
ment officials  at  the  victualling-yards  that 
it  enabled  more  than  twice  the  quantity  of 
wheat  to  be  ground  in  a  given  time  by  a 
given  number  of  stones ;  that  it  produced 
both  more  and  better  flour  from  a  given 
amount  of  com ;  that  it  made  the  stones 
last  longer ;  and  that  it  purified  the  atmo- 
sphere of  the  mill. 

In  1856  the  plaintiff  brought  the  action 
of  Bovill  V.  Keyworth  against  certain 
millers  for  infringing  his  patent  The  de- 
fendants to  that  action  pleaded  the  usual 
pleas,  denying  the  novelty  and  utility  of 
the  invention,  the  sufficiency  of  the  specifi- 
cation, and  the  infringement 

A  verdict  was  given  for  the  plaintiff  for 
the  full  amount  claimed,  and  the  Lord  Chief 
Justice  Campbell  certified  that  the  validity 
of  the  patent  had  come  into  question,  and 
been  proved. 

A  rule  nisi  was  obtained  to  enter  the 
verdict  for  the  defendants  or  for  a  new 
trial,  on  the  ground  that  the  second  part 
of  the  patent  as  described  in  the  specifica- 
tion, could  not  be  made  the  subject  of  a 
patent,  that  the  specification  was  insuffi- 
cient, and  that  the  verdict  was  against  the 
evidence,  with  respect  to  the  prior  use  of 
the  alleged  invention. 

This  rule  was  discharged  on  argument 
The  case  is  reported  7  £L  d*  B.  725. 

In  1857  application  was  made  by  one 
R  C^ordon,  to  the  Attorney  QeueraU  for  a 
9eire  /(n^as  to  repeal  the  intent ;  but,  after 
hearing  counsel,  he  refused  to  grant  the 
writ. 

In  June,  1863,  the  plaintiff  applied  for 
and  obtiuntMl  from  the  Privy  Council  an 
extension  of  his  patent  for  the  term  of  five 
years,  the  application  being  strenuously 
opposed  by  sevend  parties     Various  other 


actions  had  been  brought  by  the  plain- 
tiff against  different  persons,  in  all  of 
which  the  defendants  sooner  or  later  sab- 
mitted. 

The  bill  charged  that  the  present  defen- 
dant was  infringing  the  plaintiff's  patent  by 
using  an  artificial  exhaust  of  the  plenum  of 
air  from  the  mill-stone  cases,  and  by  cany- 
ing  away  the  stive  so  exhausted  to  a  stive' 
room  or  chamber,  and  in  other  ways. 

The  apparatus  used  by  the  defendant, 
which  was  complained  of  as  infringing 
the  plaintiff^s  patent,  was  in  substance  as 
follows:  Each  pair  of  stones  was  inclosed 
in  a  case  which  was  left  open  at  top,  and 
at  bottom  was  made  wider  than  the  stone 
it  inclosed,  and  also  deeper,  so  as  to  leave 
a  space  beneath  the  lower  stone  In  this 
space  a  &n  was  introduced,  which  was 
attached  to  and  revolved  with  the  mill-^tone 
shaft,  thereby  drawing  a  current  of  air  up 
from  the  meal-spout  into  the  mill-stone  case, 
as  in  the  plaintiff's  process,  and  this  car- 
rent  was  carried  off  from  the  case  by  a  pipe 
leading  to  the  outer  air. 

The  first  part  of  the  plaintiff's  patent  was 
not  alleged  to  be  infringed  The  defence 
as  to  the  second  part  of  the  patent,  which 
was  the  point  most  in  dispute,  was,  that 
the  plaintiff's  patent  only  applied  where 
an  exhaust  was  used  in  combination  with 
some  artificial  blast  driven  down  the  eye 
by  a  blowing-machine,  and  that  the  plain- 
tiff's specification  was  expressly  so  limited; 
that  if  the  plaintiff's  patent  included  a 
simple  exhaust  without  an  artificial  blast 
down  the  eye,  then  it  was  bad,  as  such  an 
exhaust  was  not  new;  and  that  the  defen- 
dant's process  was  not  an  infringement,  as 
no  sort  of  artificial  Wast  down  the  eye  was 
used. 

Various  instances  of  prior  user  of  an 
exhaust  without  any  blast  down  the  eye 
other  than  that  caused  by  the  action  of  the 
stones  were  adduced  by  the  defendant's 
witnesses,  including  certain  French  patents 
which  had  expired.  The  defendant  further 
insisted  that  the  plaintiff'B  own  machinery, 
as  used  at  present  by  him,  was  not  in 
acci^rdance  with  his  specification,  as  no 
artificial  blast  was  used. 

With  regard  to  part  Na  3,  the  defendant 
denied  using  a  stive  chamber,  orany filtering 
apparatnsL  It  i^ipears  by  the  evidence  in 
Bomii  T.  Keyvnrtk  that  the    defendanU 
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there  used  an  exhaust  with  an  artificial 
hlast  down  the  eyei 

Mr.  Qrove^  Mr,  BciggaUay^  Mr,  Hind- 
march,  Mr,  Druce  and  Mr,  T,  AstoUy  for 
the  plaiotif^  relied  upon  Bovill  v.  K^y- 
worth,  M  establishing  the  validity  of  the 
patent  in  all  respects.  They  urged  the 
hardship  to  which  the  plaintiff  would  be 
subjected  i^  after  having  fought  and  suc- 
ceeded again  and  again,  he  had  to  establish 
his  patent  afresh  against  each  new  defen- 
dint    They  relied  upon 

Davenport  v.   Goldberg,  2  Hem.  ds  M. 

282. 
They  also  cited 
Litter  v.  Leather,  8  EL  d^  B.  1004;  s.c. 

27  Law  J.  Rep.  (n.s.)  <j.B.  295. 
Litter  ▼.  Uattwood,  26  Law  Times,  4. 
Bettt  V.  Memiei,    10  H.L.  Cas.  117; 

ac.  27  Law  J.  Rep.  (n.8.)Q.B.  154. 
The  Attorney  General,  Mr.  Selttyn,  Mr, 
Little,   Mr,    Watkin    WiUianu    and  Mr, 
FuUarton,  for  the  defendant,  were  about  to 
cross^zamine  the  plaintiff  as  to  the  novelty 
of  his  invention,  but  desisted,  on  his  Lord- 
ship ezpreesing  an  opinion  that  the  novelty 
of  the  invention,  as  well  as  the  sufficiency 
of  the  specification,   was    established  by 
Bcvill  V.  Keyworth, — They  argued  that  the 
defendant  could  not  be  concluded  by  a  pre- 
vious action  to  which  he  was  not  a  party, 
a&d  that  the  plaintiff  wouldgain  a  monstrous 
advantage  if  one  verdict  at  law  were  to 
establish  a  patent  against  all  other  persons. 
A  patentee  would  then  pick  outa  weaik  defen- 
duit^  unable  to  try  the  question  properly, 
get  a  verdict  against  him,  and  conclude  all 
tile  rest  of  the  world  thereby.   Patentees 
would  first  establish  their  patent  by  con- 
struing the  specification  in  its  most  restricted 
sense,  and,  having  established  its  validity 
on  that  footing,  would  afterwards,  in  suits 
in  equity  for  infringement,  contend  for  an 
extent  of   application  which  would  have 
been  fatal  to  them  if  the  validity  of  the 
patent  could  have  been  argued  at  the  same 
time.  The  plaintiff  in  the  present  case,  with 
r^ard  to  the  second  part  of  his  patent, 
could  only  make  the  defendant  liable  by 
shewing  that  his  patent  included  an  exhaust 
without  a  blast,  while,  in  Bovill  v.  Keyworth, 
its  validity  wa<)  decided  expressly  on  the 
ground  that  it  was  only  for  an  exhaust  in 
combination  with  a  blast ;  the  plaintiff  could 
Nbw  SaaiKB,  3&— CaAita 


only  succeed  now  by  including  that  in  his 
patent  for  the  exclusion  of  which  it  was 
previously  held  valid.  They  cited 

Bridson  v.  Benecke,  12  Beav.  3. 

Hill  V.  Thompeon  1  Webst  P.C.  237. 

Croeakell  v.  Tujcford,  5  Law  Times,  342. 

HilU  V.  Evans,  31  Law  J.  Rep.  (n.s.) 
Chanc.  457. 

Foxwell  V.  Webster,  9  Law  Times,  528. 
As  to  the  principles  on  which  prolonga- 
tions are  granted  by  the  Privy  Council — 

Woodero/es  Patent,  10  Jur.  363 ; 
and  as  to  the  proceedings  in  this  particular 


1  Moo.  P.CC.  (N.a)  348. 
Mr,  Grove,  in  reply. 

The  Masteb  of  the  Rolls  (April  18) — 
After  stating  the  nature  of  the  case,  and 
that  the  defendant  denied  both  the  validity 
of  the  patent  and  the  fact  of  infringement, 
and  after  remarking  on  the  litigation  to 
which  the  plaintiff  had  been  subjected,  and 
the  difficulty  of  holding  an  even  balance 
between  the  hostile  claims  of  inventors 
and  of  the  public,  said  : — The  law  attached 
superior  rights  to  a  patentee  who  has  estab- 
lished the  validity  of  his  patent  to  those 
which  belong  to  a  patentee  who  has  not 
done  so.  The  former  stands  on  a  different 
footing,  and  though  the  patent  may  be  con- 
tested by  fresh  persons,  he  will  receive  pro- 
tection until  the  invalidity  of  it  is  shewn. 
The  distinction  hitherto  made  by  Courts  of 
equity  has  been  that  where  the  validity  of 
the  patent  has  not  been  the  subject  of  any 
legal  proceedings  the  patentee  must  prove 
its  validity  at  law  before  the  Court  of 
equity  will  protect  him ;  but  having  once 
established  its  validity,  then  the  Court  of 
equity  will  protect  him  against  another 
person  until  that  person  proves  its  inva- 
lidity. Accordingly,  the  first  thing  I  have 
to  consider  in  this  case  is  the  fact,  whe- 
ther Mr.  Bovill  has  established  the  validity 
of  his  patent  in  a  Court  of  law.  If  he  has 
done  so,  it  has  been  by  the  case  of  Bovill 
V.  Keyworth,  The  defendant  contends  that 
this  case  does  not  establish  the  validity  of 
the  plaintiff's  patent,  and  that,  if  it  does, 
it  is  for  an  invention  which  is  not  in- 
fringed by  him.  The  way  in  which  the 
defendant  puts  his  case  may  be  shortly 
stated  thus  :  If  the  patent  be  such  as  is 
established  by  the  case  of  Bovill  v.  Key- 
3K 
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worthy  then  the  defendant  has  not  infringed 
it ;  but  if  the  patent  be  such  as  the  plain- 
tiff contends  that  it  is,  then  its  validity  is 
not  established  by  the  case  of  Bovill  y. 
Keyworth^  and  the  patent  so  alleged  is  in- 
valid, and  principally  by  reason  of  its  want 
of  novelty.  In  order  to  estimate  the  value 
of  this  argument,  it  is  necessary  to  consider 
what  the  invention  is  which  is  described  in 
the  specification,  and  what  the  case  of  Bovill 
V.  Keyworth  has  decided. — [His  Lordship 
then  read  the  specification  as  given  above.] 
Now  it  is  argued  that  this  is  merely  a 
patent  for  the  combination  of  these  three 
processes,  each  of  which  was  old,  and  that 
all  that  Bovill  v.  Kef/worth  has  done  is  to 
determine  that  the  specification  correctly 
describes  an  invention  consisting  of  the 
combination  of  the  three,  that  this  combi- 
nation is  new,  that  in  this  consists  the  in- 
vention, and  that  Bovill  v.  Keyworth  does 
not  go  beyond  this.  I  have,  therefore,  in 
the  first  instance,  to  consider  whether  the 
case  of  Bovill  v.  Keytoortk  has  established 
the  validity  of  each  of  these  three  matters 
separately,  or  only  in  combination  with 
each  other.  The  judgment  of  the  Court  of 
Queen's  Bench  appears  to  me  to  determine 
the  validity  of  each.  Lord  Campbell  says, 
in  the  first  part,  "  The  whole  of  the  plain- 
tiff's process,  if  the  combination  is  new,  is 
certainly  the  subject  of  a  jpatent,  and  so 
would  the  part  No.  2,  if  taken  separately,  for 
exhausting  the  air  from  the  cases  of  mill- 
stones, combined  with  the  application  of  a 
blast  to  the  grinding  surfaces,  as  they 
introduce  very  important  improvements  in 
manufacturing  wheat  and  other  grain  into 
meal  and  flour."  Now,  that  appears  to  me  to 
point  out  that  the  No.  2,  taken  separately, 
is  also  described  as  an  invention  by  itself, 
and  not  in  combination.  That  is  made  more 
clear  afterwards.  He  says,  "If  the  speci- 
fication does  not  point  out  the  mode  in 
which  this  is  done,  it  would  be  invalid. 
But  we  are  of  opinion  that  the  specifica- 
tion, on  the  ^Ekce  of  it,  cannot  (as  contended) 
be  pronounced,  in  point  of  law,  to  be  bad  in 
this  respect,  and  we  are  of  opinion  that  the 
evidence  adduced  at  the  trial  shews  it  to 
be  quite  sufficient."  Agun,  "  The  exhaust 
produced  by  the  pipe  and  fan  is  to  be  pro- 
portioned to  the  plenum  caused  by  the 
blast,  taking  care  not  to  produce  the  incon- 
venient current  of  air,  against  which  a  cau- 


tion is  given.  How  can  a  Judge  take  upon 
himself  to  say  that  this  may  not  be  enough 
to  enable  a  workman  of  competent  skill  to 
construct  the  machinery?'  In  a  farther 
place  he  says,  *'  We  do  not  think  it  neces- 
sary to  try  to  reconcile  the  different  parts 
of  the  specification  (which  are  somewhat 
conflicting),  or  to  give  any  positive  opinion 
upon  this  question ;  for  supposing  the 
patent  to  be  for  a  combination  consisting 
of  several  parts  for  one  process,  we  are  of 
opinion  that  the  drfendants  are  liable  in 
this  action  for  having  used  a  material  part 
of  the  process  which  was  new,  for  the  same 
purpose  as  that  mentioned  in  the  specifica- 
tion, although  they  did  not  at  the  same 
time  use  all  the  parts  of  the  process  as 
specified" 

Now  I  am  of  opinion  that  that  establishes 
the  separate  parts  of  the  specification.  Oreat 
stress  was  laid  in  the  argument  upon  these 
words,  "And  this  part  of  my  invention 
relates  only  to  sucking  away  the  plenum  of 
dusty  air  forced  through  the  stones,  and 
not  to  employing  a  sufficient  exhausting 
power  to  induce  a  current  of  air  between 
the  mill- stones  without  a  blast,  this  having 
been  practised  as  above  mentioned."   But 
I  am  of  opinion  that  the  application  of  the 
exhaust  to  drawing  away  the  plenum  is  a 
material  invention  of  the  plaintiff  by  itself, 
although  the  combination  of  it  with  ^e  other 
parts  of  the  invention  may  be  properiy  and 
validly  claimed  as  another  part  of  the  plain- 
tiff's invention;  and  this  double  fact  appears 
to  me  to  be  established  by  the  passages 
in  the  judgment  to  which  I  have  referred. 
There  is  also  this  preliminary  obstacle  in 
the  way  of  the  defendants  on  the  question 
of  the  validity  of  the  patent,  namely,  that 
the  specification  of  the  plaintiff  is  a  vmtten 
document,  of  which  the  construction  must 
be  the  same  in  a  Court  of  law  as  in  a  Court 
of  equity ;  and  the  Court  of  Queen's  Bench 
has  determined  that  this  patent  is  valid, 
that  is,  that  the  invention  was  new,  that  it 
was  useful,  and  that  it  is  sufficiently  described 
in  the  specification.    The  objections  urged 
to  me  were  urged  at  law,  and  were  present 
to  the  mind  of  Lord  Campbell  when  he  de- 
livered his  judgment,  and  the  words  I  have 
read  appear  to  me  distinctly  to  point  to 
the  validity  of  the  patent,  not  merely  in 
respect  of  the  combination  of  the  matters 
there  mentioned,  but  also  of  the  validity 
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of  the  separate  parts  which  are  distinctlj 
claimed  as  inTentions  by  the  plaintiff  in  his 
specification,  assuming  those  separate  parts 
to  be  new.  I  am  of  opinion  therefore  that 
the  sucking  away  of  the  plenum  of  dusty 
air  forced  through  the  stones  is  a  separate, 
distinct  part  of  the  invention  of  the  plaintiff 
claimed  by  his  specification  (this  is  No.  2, 
in  hct)  and  that  the  Court  of  Queen's  Bench 
has  deteimined  that  this  is  valid.    I  admit 
that  this  decision  would  not  be  conclusive 
at  law  in  a  fresh  case,  nor  would  it  be  bind- 
ing on  me  if  evidence  were  now  produced 
which  was  not  before  the  Court  of  Queen's 
Bench ;  but  on  this  point  I  do  not  find  that 
any  evidence  has  been  laid  before  me  which 
was  not  before  the  Court  of  Queen's  fiench, 
with  the  exception  of  the  French  patents, 
hat  to  those  I  give  little  weight.    I  think 
they  all  differ  essentially  from  the  inven- 
tions of  the  plaintiff  as  to   the  mode  of 
drawing  away  the  dusty  air  from  the  ple- 
num ;  ihej  do  not  appear  ever  to  have  been 
saoc^sful.  Indeed,  the  fact  that  the  defen- 
dant had  not  used  them,  and  that  no  one 
uses  them,  and  that  they  have  all  expired, 
is  a  proof  that  they  are  not  the  same  as 
that  of  the  plaintiff^  which  is  confessedly 
a  process  of  great  value.    I  am  further  of 
opinion  that  the  decision  of  the  Court  of 
Queen's  Bench  also  establishes  the  validity 
of  the  plaintiff's  patent  as  regards  the  third 
invention,  namely,  the  use  of  the  stive-room, 
and  that  this  is  effected  in  combination 
with  the  exhaustion  of  the  air  from  the 
mill-«tone  cases.    It  does  not  appear  to  me 
that  the  forcing  the  air  into  the  mill-stone 
case  from  above  is  a  necessary  part  of  this 
invention.    The  invention,  as  described  in 
the  specification,  and  as  established  in  the 
Court  of  Queen's  Bench,  consists,  I  think, 
in  the  employment  of  a  sufficient  power  to 
suck  away  the  dusty  air  in  the  mill-stone 
cases  and   the   discharging  it  through  a 
porous  fiabric,  by  whidi  the  fine  flour  is 
retained  and  the  air  is  allowed  to  escapa 
It  is  true  that  the  air  which  is  drawn  away 
from  the  mill-stone  case  must  find  its  ad- 
mission into  the  mill-stone  case  from  some 
separate  entrance ;  but  the  invention  now 
before  me,  as  I  understand  it,  consists  in 
exhausting  the  dusty  air  in  that  case  in 
such  a  manner  as  to  draw  it  all  off  without 
employing  such  a  force  as  to  draw  with  it 
the  meal,  and  to  transmit  the  air  so  drawn 


off  through  a  chamber  formed  wholly  or  in 
part  of  a  porous  fabric,  which  will  detain 
the  dusty  particles  of  flour  and  allow  the 
air  to  escape. — [His  Lordship  then  referred 
to  the  French  patents,  and  said  that  as  he 
thought  them  quite  distinct  from  that  of 
the  plaintiff,  it  woidd  be  unnecessary  to  go 
through  them  in  detail,  after  which  he  con- 
tinued:] — I  am  of  opinion  that  the  validity 
of  the  patent  as  now  claimed  by  the  plain- 
tiff is  established  by  the  decision  in  BauUl 
V.  Keyworth, 

I  have  next  to  consider  what  the  conse- 
quences are  which  flow  from  this,  both  as 
regards  the  plaintiff  and  the  defendant 
The  consequences  as  regards  the  defendant 
are  nothing,  if  he  has  not  infringed  the 
plaintiff's  patent.  Therefore  the  next  thing 
to  be  determined  is,  whether  the  evidence 
before  me  is  sufficient  to  prove  that  the 
defendant  has  infringed  the  plaintiff's 
patent  The  burden  of  proving  this  lies 
on  the  plaintiff.  The  evidence  is  to  this 
effect :  that  the  defendant  has  employed  a 
fan  placed  on  the  spindle  of  the  mill-stones, 
working  in  the  case  below  the  lower  mill- 
stone, and  extending  a  little  beyond  the 
periphery  of  the  mill-stone.  This  fan  is 
driven  by  the  ordinary  power  of  the  milL 
The  effect  of  the  action  of  this  fan  is,  that 
the  dusty  air  of  the  plenum  is  driven  or 
blown  out  into  an  escape-pipe,  and  so  on 
through  another  pipe  or  chamber  into  the 
open  air.  Some  blast  is  produced  by  the 
centrifugal  action  of  the  mill-stones,  but 
the  revolution  of  the  fan  increases  the  ordi- 
nary centrifugal  blast  arising  from  the 
action  of  the  mill-stones  to  an  extent  suffi- 
cient to  drive  the  dusty  air  from  the  plenum 
into  the  escape-pipe,  without  sending  out 
the  meal,  which  descends  in  the  regular 
manner  down  the  meal-spout  I  attended 
carefully  to  the  evidence  given  on  this  sub- 
ject in  court,  in  conjunction  with  the  models 
then  produced,  and  I  listened  attentively 
to  the  arguments  of  counsel  on  this  pointy 
and  certainly  no  case  I  have  ever  heard 
was  better  argued  I  have  since  read  over 
again  the  evidence  and  considered  the  whole 
matter;  and  my  opinion  at  the  close  of  the 
argument,  since  fortified  by  my  examina- 
tion and  reconsideration  of  the  subject,  is, 
that  the  process  used  by  the  defendant, 
which  is  Blake  &  Lee's  patent,  is  substan- 
tially, that  is,  in  essential  points,  the  same 
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as  the  plaintiff's  patent ;  the  only  difference 
appears  to  me  to  be  that  the  plaintiff  ex- 
hausts the  plenum  or  removes  the  hot 
dusty  air  ^m  the  mill-stone  case  by  means 
of  a  sucking  process  applied  externally, 
which  draws  the  air  from  the  plenum  through 
a  shaft  prepared  for  the  reception  of  it,  and 
that  the  defendant  exhausts  his  plenum  or 
removes  the  hot  dusty  air  from  the  mill- 
stone case  by  means  of  a  blowing  process, 
which  drives  the  air  from  the  plenum  into 
a  shaft  prepared  for  the  reception  of  it.  I 
do  not  find  that  before  the  plaintiff's  inven* 
tion,  i&  1849,  any  process  had  been  disco- 
vered by  which  the  hot  dusty  air  could 
be  exhausted  from  the  plenum,  carrying 
with  it  the  stive  only;  and  carrying  it,  not 
into  the  body  of  the  mill,  but  into  a  sepa- 
rate shaft,  where  the  stive  could  be  collected 
and  utilized.  This  is  done  in  both  the 
plaintiff's  process  and  in  that  used  by  the 
defendant.  The  plaintiff  sucks  the  air  out; 
the  defendant  blows  it  out — in  both  in- 
stances it  is  done  by  a  fan.  In  every  case 
where  a  fan  is  driven,  it  must  suck  the  air 
from  one  place,  and  blow  the  air  into  an- 
other place.  It  is  wholly  immaterial,  as  it 
appears  to  me,  for  this  purpose,  whether 
the  air  that  is  expelled  from  the  mill-stone 
case  is  drawn  through  the  eye  of  the  mill- 
stone case,  or  whether  it  is  drawn  up  through 
the  meal-spout,  or  whether  it  is  introduced 
through  pipes  constructed  specially  for  the 
purpose  of  admitting  the  air.  The  inven- 
tion consists  in  producing  a  blast  exactly 
60  regulated  as  to  exhaust  the  hot  dusty 
air  fh>m  the  mill-stone  case,  and  drive  it 
with  the  stive  only  into  a  shaft  where  it 
may  be  utilized,  lliis  appears  to  rae  to  be 
done  in  both  cases  by  the  plaintiff  and  by 
the  defendant;  and  as  soon  as  the  Court 
arrives  at  the  conclusion  that  the  invention 
of  the  plaintiff  is  not  confined  to  the  com- 
bination of  the  methods  described  in  his 
specification,  but  that  it  extends  to  this 
withdrawal,  whether  by  expulsion  or  by 
exhaustion,  as  a  separate  and  distinct  in- 
vention, then  it  seems  to  me  that  the 
defendant  has  made  use  of  the  invention 
of  the  plaintiff,  and  that  he  has  in  all 
essential  particulars  adopted  the  same 
process. 

His  Lordship  then  said,  with  r^ard  to 
the  remaining  part  of  the  pl^ntiff's 
invention,    viz.    the    stive-chamber,    that 


he  was  satisfied  on  the  evidence  tiiat 
the  defendant's  process  was  an  adapt- 
ation, but  an  imperfect  adaptation,  of  die 
plaintiff's  process.  After  which,  baviDg 
remarked  that  though  he  had  not  inteuded 
going  into  the  validity  of  the  patent,  yet 
he  had  done  so  to  the  extent  of  the  mate- 
rials before  him,  and  that,  having  done  so, 
he  thought  it  right  to  say  he  concurred  in 
the  decision  in  BaviU  v.  Keyworik^  he  con- 
tinued— I  have,  therefore,  arrived,  first,  at 
the  conclusion  that  the  validity  of  the 
plaintiff's  patent,  as  now  claimed  by  him, 
has  been  established  at  law,  and  also 
that  the  defendant  has  infringed  that 
patent 

There    remains    then,     furth^,  to  be 
considered,   as  I   have  already  observed, 
what  are    the    consequences  which   flow 
from    these    conclusions    as    regards  the 
plaintiff  and  as  regards  the  defendant  ?   In 
the  first  place,  as  regards  the  plaintiff,  I 
am  of  opinion  that  he  is  entitled  to  a  decree 
for  an  injunction ;  but,  on  the  other  hand, 
as  regards  the  defendant,  I  am  of  opinion 
that  I  cannot  properly  compel  him  to  sub- 
mit to  the  decision  of  the  Court  of  Queen's 
Bench,  in  a  suit  to  which  he  was  no  party, 
or  to  acquiesce  in  any  opinion  I  may  have 
formed.     Many  cases  are  on  record  where, 
after  the  plaintiff  has  established  the  vali- 
dity of  his  patent  in  one  case,  it  has  been 
decided  to  be  invalid  in  a  second.     Brid- 
9on  V.  Beneekty  Hill  v.  Tkomp9on^  Crotkell 
V.  Tttxford  establish  that  the  defendant  is 
not  to  be  oonoluded  by  a  trial  at  law  to 
which  he  is  no  party,  and  that  he  is  not  to 
be  driven  to  contest  the  validity  of  a  patent 
by  a  adre  fadtu.     It  is  true  that  the  case 
of  Davenport  v.  Goldberg  seems  to  point 
the  other  way,  and  it  is  also  to  be  borne  in 
mind  that  the  law  was  estabUshed  on  this 
point  at  a  time  when  the  act  of  parliament 
had  not  passed  which  compelled  the  Court 
of  equity  itself  to  decide  any  question  of 
common  law  which  might  come  before  it 
without  the  assistance  of  any  tribunal,  as 
to  which,  however,  it  is  proper  to  observe, 
that  this  is  not  so  much  a  question  of  law 
as  it  is  a  question  of  fact    I  cannot  bIso 
but  remember  that,  although  I  have  ctm- 
sidered  the  validity  of  the  patent  of  the 
plaintiff,  it  la  only  so  far  as  r^ards  the 
effect  of  the  decision  in  BoviU  v.  Keywortk 
and  the  sufficiency  of  the  specification, 
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bat,  as  to  thd  question  of  novelty,  I  haye 
done  80  solely  on  the  evidence  at  present 
kid  before  me,  and  I  have  also  done  so 
reluctantly,  because  I  early  felt  the  diffi- 
culty I  ^ould   have  in   going  into  that 
question,  and  I  checked  the  entering  into 
it  as  much  as  I  could  consistently  with 
allowing  the  defendant  to  bring  forward 
hk  case.     I  have,  therefore,  come  to  the 
ooncluaion  that  the  results  I  have  arrived 
at  ought  not  to  prevent  the  defendant  from 
having,  if  he  ia  pleased  to  do  so,  a  further 
opportunity  of  trying  this  question  against 
the  plaintiff ;  and  I  think  myself  bound  by 
the  authorities  to  direct  an  issue  to  try 
whether  the  plaintiff  is  the  first  and  the 
true  inventor  of  the  processes  described  in 
his  specification,  or  of  either  and  which 
of  them.     Thid  issue  I  will  direct  if  the 
defendant  requires  it     I  direct  no  issue  as 
to  the  utility  of  the  invention,  or  as  to  the 
sufficiency  of  the  specification.     I  consider 
the  former  of  those  matters  to  be  not  con- 
tested, or  to  be  established  by  the  evidence; 
and  the  second  I  consider  to  be  decided 
definitively  in  favour  of  the  plaintiff  by 
ike  decision  in  Baviil  v.  KeyworU^    In  the 
mean  time,  I  must  restrain  the  defendant 
from  carrying  on  his  processes,  which,  in 
my  opinion,  infringe  the  plaintiff's  inven- 
tion. I  will  reserve  the  costs  of  the  cause 
until  after  the  trial  of  the  issue,  and  give 
either  party  liberty  to  apply. 

The  defendants,  by  their  counsel,  subse- 
quently accepted  his  Lordship's  offer,  and 
Uie  iasuea,  as  finally  settled  by  counsel, 
were  to  the  effect^  whether  the  three  seveial 
parts  of  the  plaintiff's  patent,  as  claimed  by 
him  in  his  specification,  either  singly  or  in 
combination,  or.  any  of  them,  were  or  was 
a  new  inTention  at  the  date  of  the  plaintiff's 
patent,  and  the  defendant  was  within  seven 
days  to  deliver  particulars  of  the  publica- 
tions and  cases  of  prior  user  on  which  he 
intended  to  rely  at  the  trial 

SoUcHon — Menm.  Harruon,  Beal  k  Harrison,  for 
pUntiff ;  Mr.  W.  W.  Wynne,  for  defendant. 


iToOD,  V.C.      ) 

b.  19,  20,  21;  \ 
March  16.       ) 


Wood,  V.C. 
Feb. 
March  '. 


THS  DUKE  OF  PORTLAND 


Customary  Freeholds — Right  to  Minerals 
— Evidejice  of  Custom, 

In  customary  freeholds  the  freehold  of  the 
soil  is  in  the  lord,  so  that,  in  the  absence  of 
custom^  the.  tenants  luxve  no  7'igIU  to  dig  coaL 

There  being  in  a  customary  of  Edward 
the  Sixth^s  reign  no  mention  of  any  custom 
of  the  tenants  of  a  manor  to  dig  coaly  such 
a  custom  cannot  be  proved  by  evidence  of 
particular  toorkings  of  a  comparatiuely 
recent  date. 

The  plaintiff  in  this  suit  was  lord  of  the 
manor  of  Bolsover.  There  were  within  the 
manor  lands  held  of  the  lord  by  copy  of 
court -roll,  not  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor,  by 
rents  and  services,  and  passing  by  sur^ 
render  into  the  hands  of  the  lord  to  the 
use  of  the  surrenderees,  and  their  admit- 
tance on  payment  of  a  fine  of  5«.  4(2.,  and 
not  demisable  for  a  term  of  more  than 
nine  years,  except  by  licence  of  the  lord. 
The  manor  originally  belonged  to  the 
Crown. 

In  the  19  Qeo.  3.  an  act  was  passed  for 
dividing  and  inclosing  the  open  arable 
fields  and  commona  within  the  manor. 

The  defendant  was  owner  of  some  lands 
within  the  manor,  consisting  partly  of 
allotments  out  of  the  open  arable  fields 
and  out  of  the  commona  or  waste,  and 
partly  of  ancient  inclosures.  The  defendant 
had  commenced  working  and  digging  coal 
on  that  part  of  his  land  which  was  ancient 
inclosure;  and  the  plaintiff  claiming  the 
freehold  as  lord  of  the  manor,  and  insisting 
that  the  tenant  had  no  right  to  the  mine- 
rals, filed  his  bin,  seeking  an  account  of  the 
minerals  dug  and  an  injunction  againat 
future  workings. 

A  body  of  documentaiy  evidence,  as  to 
the  customs  of  the  manor  and  the  mutual 
rights  of  the  lord  and  tenants,  was  put  in 
on  either  side.  Among  these  was  a  Cuch 
tomary,  which  set  forUi  the  customs  of 
the  manor,  was  written  in  Latin  and  with- 
out date,  but  prepared  about  the  reign  of 
King  Edward  the  Sixth.  The  only  para- 
graph relating  to  coals  in  the  customary  ^ 
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placed  between  paragraphs  relating  solely  to 
the  wastes  in  the  manor,  which  was,  "Item, 
licitum  est  sucmanos  fodere  carbones 
maratinos  quarreram  propriis  usis  sine  visa 
forestarii  sen  libac^one  (1)."  The  words  pro- 
prio  commodo  occurred  in  reference  to  the 
right  of  the  bailifif  to  collect  acorns  on  one  day 
only,  and  the  words  propriis  tuts  in  refer- 
ence to  the  rights  of  the  sokemen  to  hunt 
and  fish. 

There  was  also  a  decree,  dated  1578, 
which  was  made  subsequently  to  the  cus- 
tomary, in  order  to  settle  disputes  then 
existing  between  the  lord  and  the  sokemen, 
which  settled  the  rights  as  to  getting  coal 
on  the  waste,  but  was  silent  as  to  coal 
under  the  inclosures  or  open  arable  land; 
and  it  allowed  the  tenants  to  inclose  the 
open  arable  land.  The  other  material  parts 
of  these  two  documents  are  sufficiently 
stated  in  the  judgment. 

The  act  of  Geo.  3.  reserved  the  right  to 
coal  under  the  commons  and  waste  to  the 
lord.  And  it  was  enacted  that  the  allotted 
lands  were  to  be  held  on  the  same  tenures, 
and  subject  to  the  same  incidents,  as  the 
lands  in  respect  of  which  they  should  be 
allotted ;  and  that  the  act  should  not  pre- 
judice the  right  of  the  lord  as  to  "  seigno- 
ries,  royalties,  manorial  rights,  and  other 
rights,  customs  and  services,"  "  other  than 
and  except  such  right  of  soil,  day  or  marie 
as  are  on  or  in  the  lands  to  be  allotted  to 
any  other  person." 

On  the  court  rolls  were  divers  present- 
ments concerning  the  sokemen  for  selling 
common  pit  coalsy  and  other  estovers.  On 
the  other  hand,  there  were  traces  of  old 
workings,  evidenced  by  surveyors,  and 
marked  on  an  old  map  attached  to  the 
inclosure  award. 

On  the  court  rolls,  dated  1746,  was  a 
record  of  a  surrender  of  a  close,  with  the 
quarries  and  delphs  of  limestone  and  other 
minerals.  Again,  in  1754,  was  a  record  of 
surrender  of  three  closes,  i^ith  full  and  free 
liberty  to  bore,  dig,  sink  and  search  for 
coal  or  coals,  &c,  to  one  Bowden.  Also,  in 
1760,  a  surrender  of  all  the  coal  and  coals 
in  and  under  these  closes  to  the  same  Bowden. 
The  coal  was  worked  by  Bowden  and  his 
successors.     There   were  also  three  other 

(I)  This  18  believed  to  be  an  accurate  transcript 
of  the  aaoieiit  document,  which  is  full  of  abbre* 
viations. 


instances  of  working  of  coal  on  ancient  in- 
closures, more  particulariy  referred  to  in  the 
judgment 

Mr.  AmphleU,  Mr.  71  Stevens  and  Mr, 
A.  BaUey  said,  that  with  regard  to  lands 
of  this  tenure,  the  right  to  minerals  was 
on  the  same  footing  as  in  ordinary  copy- 
holds, and  that  until  a  contrary  ctistom 
could  be  shewn  the  ownership  was  in 
the  lord,  and  the  tenant  could  not  wod  the 
coal — 

The  Bishop  of  Winchester  y.  Knigk, 

1  P.  Wms.  406. 
The  Marquieof  Salithuryy.  Oladdonty 
6  Hurl  k  N.  123;  s.c.   30  Law  J. 
Rep.   (n.&)  Exch.  3:  on  appeal,  9 
H.L.  Cas.  703. 
Doe  d.  Cook  y.  Danvers,  7  East,  299. 
Doe  d.  Beaj^  y.  Huntingdony  4  Ibid. 

271. 
Blaekstone*e  Law  Tracts^  132,  et  seq. 
Scriven  on  Copyhold^  chap.  19. 
The  old  documents  were  entirely  silent  as 
to  the  right,  and  that  of  itself  was  a  proof 
that  there  had  been  a  time  when  there 
was  no  such  custom,  which  it  was  almost 
impossible  for  the  ddendant  to  get  over— 
The    Marquis    of   Anglesea    v.   Lord 
Hatherton,  10  Mee  &  W.  218  ;  &  c. 
12  Law  J.  Bep.  (n.s.)  £xcL  57. 
Even  if  the  clause  in  the  customaiy  did 
apply  to  the  ancient  inclosures,  the  soke- 
men were  only  allowed  coal  propriis  nsis^ 
that  is  for  their  own  use  and  benefit,  as 
was  proved  by  the  use  of  the  same  word, 
proprioy  in  other  places  in  the  customaiy. 
No  case  could  be  found  in  which  such  a 
custom  has  been  established. 

CuHis  V.  Daniel,  10  East,  273, 
was  the  nearest     The  evidence  of  working 
could  well  be  explained  by  licence  from  the 
lord. 

Mr.  Bolt,  Mr.  DaH  and  Mr.  Fry,  for 
the  defendant.  —  The  old  authorities 
held  that  in  these  lands  the  freehold  was  in 
the  tenant ;  while  more  modem  authorities 
held  that  it  was  in  the  lord ;  this  discre- 
pancy was  to  be  accounted  for  by  holding, 
that  as  to  tenure  the  freehold  was  in 
the  lord ;  but,  as  to  interest,  in  the  tenant. 
Opposed  to  those  cited  for  the  plaintiff  were 
the  cases — 

Bingham  v.  WoodgaU,  1  Buss,  k  MyL 
32 ;  8.  c.  8  Law  J.  Rep.  Chanc  46. 
Parrott  y.  Palmer,  3  MyL  k  K.  633. 
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Gale  y.  Noble,  Carthew,  432. 

BrtADu  Y.  Rawlins,  7  East,  409. 

The  Queen  v.  the  Lords  of  the  Manor  of 
IngleUm,  8  Dowl.  P.C.  693. 

Cok^s  Goppholdera,  &  32. 

Co,  Liu.  59,  6. 
The  old  writers,  who  were  well  acquainted 
with  the  law  of  tenure,  must  have  referred  to 
the  interest  only  when  they  said  the  freehold 
was  in  the  tenant ;  for,  after  the  statute  of 
Q«ia  Emptores,  if  the  fireehold  in  tenure  had 
been  in  the  tenant,  a  severance  from  the 
manor  would  have  taken  place  upon  the 
granting  out  of  new  customaiy  freeholds. 
That  construction  was  most  consistent 
both  with  the  language  of  the  grant  and 
the  probabilities  of  the  case  from  the  then 
state  of  society,  for  the  lord  would  be  able 
to  obtain  a  class  of  tenants  who  would  not 
be  content  with  mere  copyhold  interests  in 
the  land,  and  would  keep  them  notwith- 
standing  the  statute.  Agtun,  there  was  no 
reason  why  the  section  as  to  coal  in  the 
customary  should  be  confined  to  the  waste; 
on  the  contrary,  the  words  propriis  usia 
meant  for  their  own  use  and  benefit  in  any 
way,  and  was  the  ordinary  language  of  con- 
veyancers— 

Tyler  v.  Lake,  2  Russ.  <fe  MyL  183. 

Wes^e  Symbolography,  ss.  250,  389  ; 
and  in  many  other  passages.  That  being 
so,  the  sokemen  not  having  the  general 
right  to  coal  on  the  waste,  the  customary 
must  apply  to  the  ancient  inclosure&  But, 
farther,  there  was  ample  evidence  of  cus- 
tom, supposing  the  tenant's  right  merely  to 
rest  on  the  workings  which  had  been  shewn 
to  exist — 

Uanmer  v.  Chance,  34  Law  J.   Bep. 
(k.s.)  Ghana  413. 
It  was  admitted  that  there  had  been  a 
limited  custom  for  the  tenants  to  take  coal 
from  the  waste ;   it  was  inconsistent  that 
they  should  have  less  right  on  their  own 
property  than  on  the  lord's  waste. 
Mr.  Bolt,  in  reply,  cited — 
Denn  v.  Fenn,  8  Term  Rep.  474. 

Wood,  V.C.  (March  16).— This  case  in- 
volves the  consideration  of  matters  which 
do  not  now  often  come  before  the  Courts. 
The  question  is,  whether  the  Duke  of  Port- 
land, as  lord  of  the  manor  of  Bolsover,  is 
or  not  entitled  to  the  minerals  lying  under 
the  ancient  inclosures  of  the  manor  to  this 


extent  (of  course  he  would  not  be  entitled 
to  work  them  without  the  consent  of  the 
tenant),  that  the  tenant  may  be  prohibited 
from  working  them  without  the  concurrence 
of  the  lord. 

The  defendant  has  shewn  prima  facie 
evidence,  which,  if  it  stood  alone,  would 
clearly  be  enough  to  establish  a  custom, 
which  he  avers  generally,  of  working  coal 
by  the  tenants  under  the  ancient  indo- 
sures.  His  case  would,  in  that  respect,  be 
stronger  than  that  of  the  tenant  in  ffanmer 
V.  Chance,  in  which  the  Lord  Chancellor 
decided  that  the  evidence  of  working  was 
sufficient  to  shew  a  custom  to  dig  silver-sand. 

It  appears  that  110  years  ago  there  was 
a  woridng  by  Bowden  under  title  made 
apparent  on  the  court  rolls;  a  surrender 
made  of  the  surface ;  a  demise  made  by 
licence  for  a  term  exceeding  the  customary 
term,  which  can  only  be  done  by  the  licence 
of  the  lord;  a  separate  surrender  of  the  coal- 
workings  by  Bowden,  and  those  workings 
continued  for  a  number  of  years  till  one 
Newton  came  in,  and  succeeded  to  the 
tenancy  of  that  property,  in  which  he  abo 
opened  a  working  of  his  own.  There  was 
a  third  case  of  Danes  Brook,  which  began 
about  the  year  1839,  and  ended  in  1859, 
and  a  small  instance  of  working  by  one 
Priestley,  which  lasted  for  about  three 
years,  till  about  1860.  Besides  which, 
there  is  a  map  which  has  some  indications 
of  ancient  workings. 

There  lies  at  the  root  of  the  whole  matter 
the  preliminary  question,  what  is  the  rule 
of  law  as  to  minerals  lying  under  customaiy 
freeholds,  as  they  are  sometimes  called,  but 
more  correctly  privileged  copyholds  1  Thus, 
lands  held  by  copy  of  court  roll,  not  at  the 
will  of  the  lord,  are  held  by  all  the  autho- 
rities not  to  be  within  the  Statute  of  Wills, 
and  to  that  extent  at  least  of  a  different 
from  freehold  tenure.  This  seems  to  have 
been  much  discussed  during  a  considerable 
period  of  our  legal  history,  and  from  a 
dictum  of  Lord  Coke  in  his  Copyholder, 
which  occurs  again  in  Co,  Litt,  that  this 
sort  of  copyholders  have  the  freehold, 
there  arose  the  notion  that  they  were 
freeholders  in  every  respect,  except  that 
they  were  obliged  to  abide  by  the  custom 
of  the  manor  under  which  they  held  their 
freehold,  and  there  arose  thence  some  ground 
for  arguing  that  they  were  entitled  to  the 
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mineralB.  The  qnefltion,  however,  had  not 
been  litigated  for  a  considerable  time,  and 
then  was  cited  the  authority  of  OaU  y. 
Noble,  which  seemed  to  favonr  that  Tiew ; 
but  the  matter  was  fully  and  plainly  before 
the  Court  in  Tke  Bishop  of  Wtnchester  v. 
Kmghiy  where  it  was  clearly  decided  the  con- 
trary way,  and  from  that  time  down  to  the 
present  tliere  does  not  seem  to  have  been  any 
serious  doubt  upon  the  question,  though  it  has 
been  discussed  again  and  again,  >  particularly 
in  Doe  ▼.  Vermon  (1),  in  which  it  was  not 
necessaiy  to  come  to  a  decision  on  that 
point  And  as  far  as  authority  now  goes, 
there  has  never  been  a  decision  which  has 
affected  to  reverse  or  cast  doubt  upon  The 
Bishop  of  Winchester  v.  Knight,  It  has  been 
referred  to,  not  wholly  on  that  point,  but 
somewhat  collaterally  in  the  recent  case 
of  The  Marquis  of  Salisbury  ▼.  OladsUme, 
in  the  House  of  Lords,  as  good  and 
sound  law,  and  no  doubt  that  I  know 
of  has  ever  been  cast  upon  it  It 
appears  to  have  touched  the  very  point  in 
question.  The  argument  is  not  fully  set 
out  in  the  report,  but  it  says,  **  The  Bishop 
of  Winchester  brought  a  bill  in  equity 
against  the  executor  and  heir  praying  for 
an  account  of  the  said  ore,  and  ailing 
that  these  customary  tenants  were  as  copy- 
hold tenants,  and  that  the  freehold  was  in 
the  bishop  as  lord  of  the  manor  and  owner 
of  the  soil,  and  that  the  manner  of  passing 
the  premises  was  by  surrender  into  the 
hands  of  the  lord  to  the  use  of  the  surren- 
deree. On  the  other  side  it  was  said  it  did 
not  appear  the  admittance  in  this  case  was 
to  hold  ad  volunUxtem  domini  secundum 
eoiisuettidmem,  &c.,  without  which  words 
(advoluntatem  domini)  it  was  insisted  there 
could  be  no  copyhold,  as  had  been  adjudged 
in  Lord  Chief  Justice  Holt's  time,"  referring 
to  those  cases  I  have  mentioned.  The 'Lord 
Chancellor  does  not  seem  to  have  particu* 
larly  noticed  that  argument,  but  he  says 
this,  in  the  course  of  his  judgment :  *^  Aa 
to  the  evidence  that  the  tenant  might  do 
one  sort  of  waste,  as  to  cut  down  and  dis- 
pose of  the  timber,  this  might  be  by  special 
grant,  but  it  is  no  evidence  that  the  tenant 
has  a  power  to  commit  any  other  sort  of 
waste,  viz.,  waste  of  a  different  species,  as 
that  of  disposing  of  minerals ;  but  a  custom 
to  dispose  of  one  sort  of  mineral,  as  coals, 
(1)  7  Ejyrt,  8. 


may  be  an  evidence  of  their  right  to  dispose 
of  another  sort  of  mineral,  as  lead,  out  of  a 
mine.    But  this  question  being  doubtful, 
and  at  law,  let  the  bishop  bring  his  action 
of  trover  as  to  the  ore  dug  and  disposed  of 
by  the  present  tenant     Accordingly  this 
was  tried,  and  there  never  having  been  any 
mine  of  copper  before  discovered  in  the 
manor,  the  jury  could  not  find  that  the  cus- 
tomary tenants  might  by  custom  dig  andopen 
new  copper-mines;  so  that  upon  the  producing 
of  the  postea  the  Court  held  that  neither 
the  tenant  without  the  licence  of  the  lord, 
nor  the  lord  without  the  consent  of  the 
tenant,  could  dig  in  these  copper-mines, 
being  new  mines."   Of  course  it  must  have 
been  that  the  property  was  not  in  the  tenant 
but  in  the  lord,  and  then  it  follows  the  case 
of  all  ordinary  copyholds,  namely,  that  the 
tenant  having  the  possessory  rif^t  by  reason 
ci  the  grant,  will  not  have  the  surface  dis- 
turbed by  the  lord  against  his  own  grant ; 
but  the  lord  is  the  owner. 

It  is  almost  pedantry  to  cite  authorities 
after  Sir  William  Bladcstone's  treatise  on 
this  subject  in  connexion  with  the  right 
of  voting  for  knights  of  the  ahire,  which 
may  have  some  points  of  difference,  where 
he  comes  to  the  conclusion  that  though  this 
species  of  copyholds  may  be  sometimes 
termed  freehold,  as  contrasted  with  copy- 
holds, yet,  as  contrasted  vrith  freeholds,  it 
is  copyhold.  And  then  the  tenant  may  be 
termed  copyholder  by  reason  of  tenure, 
though  frediolder  by  estate.  That  is,  he 
has  an  estate  to  him  and  his  heirs,  not  at 
will,  but  permanent,  subject  to  the  custom, 
the  property  of  the  soil  remaining  in  the 
lord.  All  this  is  in  accordance  with  what 
was  said  by  Lord  Mansfield  in  Stephens >n 
V.  Hill  (2),  and  there  being  a  question  as 
to  a  copyhold  exactly  of  this  descriptiou, 
whether  there  could  or  not  be  a  prescription 
by  certain  tenants  in  non  decinumdo,  and 
it  having  been  held  that  in  the  case  of  ordi- 
nary freeholds  the  tenant  could  prescribe 
in  right  of  his  lord,  and  the  lords  having 
formerly  been  spiritual  lords  belonging  to 
a  priory,  in  which  case  the  prescription  in 
non  decimando  might  arise,  the  question 
was  whether  it  was  such  a  copyhold  as  gave 
the  lord  an  interest  whidi  enabled  the 
tenant  to  prescribe  as  under  him.  It  was 
there  argued  that  it  did  not  appear  to  be 
(2)  3  Bun.  1278. 
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held  at  the  will  of  tlie  lord,  but  only  holden 
of  the  lord  of  the  manor,  therefore  they  were 
costomaiy  freeholds.     Now  a  lord  cannot 
prescribe  for    his    customary  freeholders, 
though  he  may  prescribe  for  his  tenants 
and  fanners  of  copyholds  holden  at  will. 
Again,  in  the  reply,  it  is  said  :  '*  The  cus- 
tomary estates  are  not  copyholds ;  the  free- 
hold is  in  the  tenant"    In  1  8alk.  355, 
Crowtker  y.  Oldfield  and  other  cases  anterior 
to  Lord  Holt's  time  were  cited.    Then  it 
is  argued,  '*  the  estate  passes  by  deed,  and 
not  by  the  admittance."   In  that  case  there 
was  this  peculiarity,  that  there  was  a  deed 
and  afterwards  an  a(^ittance.  The  argument 
proceeds,  "  there  was  no  unity  of  possession 
in  the  prior  of  the  rectory  and  of  the  lands." 
The  learned  reporter  puts  in  the  note :  "But 
it  seemed  agreed  that  in  every  manor  there 
is  either  an  admittance  or  a  licence,  and 
ererything  is  in  the  lord  that  custom  has 
not  taken  out  of  him."  Lord  Mansfield  and 
Mr.  Justice  Denison  said  it  was  a  settled 
point  that  the  freehold  is  in  the  lord.  Lord 
Mansfieldadded,  that  '^  this  is  rather  stronger 
than  the  case  of  copyholds,  for  copyholders 
had  acquired  a  permanent  estate  in  their 
lands  before  these  persons  had  done  so." 
It  is  a  short  report,  but  it  seems  obviously 
to  have  been  the  opinion  of  the  Judges 
that  it  must  be  presumed  that  everything 
is  in  the  lord  which  custom  has  not  taken 
out  of  him. 

Looking,  then,  at  The  Bishop  of  Winr 
Chester  v.  Knight^  looking  at  everything 
done  since  that  time,  the  decisions  on  the 
Statute  of  Wills  and  the  acquiescence  not 
only  of  the  profession,  which  is  manifested 
in  Mr.  Serjeant  Scriven's  book,  with  all 
the  learning  there  brought  to  bear  on  the 
subject,  but  also  the  acquiescence  of  all 
persons,  for  we  have  not  had  any  attempt  to 
overthrow  the  doctrine  of  that  case,  I  must 
hold  the  freehold  to  be  in  the  lord  till  a 
custom  to  the  contrary  is  shewn. 

Wenow  Gometothedocumentary  evidence, 
the  onus  being  on  the  tenants  to  shew  the 
existence  of  such  custom.  First  the  cus- 
tomary. Both  parties  relying  and  insisting 
on  it,  there  is  no  difficulty  about  its  being 
evidence,  and  very  important  evidence,  in 
the  cause.  Notwithstanding  this,  some 
objection  has  been  taken  to  it,  on  the  part 
of  the  tenant,  on  the  ground  of  its  not 
being  a  full  customary,  as  it  would  seem 


to  be  an  abstract  from  some  anterior  docu- 
ments, because  the  paragraphs  are  pecu- 
liarly numbered,  some  of  the  same  number 
and  not  consecutively,  as  19,  44,  20;  four 
articles  each  numbered  43,  then  21.  The 
only  inference  I  can  derive  from  this  is, 
that  it  is  a  compound  customary  made  out 
of  what  has  been  found  at  various  times 
to  have  been  put  upon  the  records  by  the 
tenants  of  the  ma^or.  This  customary  has 
gone  with  great  minuteness  into  such  a 
variety  of  subjects  as  to  the  rights  of  the 
tenants,  that  I  cannot  have  a  doubt  that 
it  was  taken  as  regulating  in  the  most 
minute  degree  the  course  of  practice  in  the 
manor.  Now,  the  only  paragraph  relating 
to  coal  is,  "Item,  lidtum  est  sucmanoa 
fodere  carbones  maratinos  quarreram  pro- 
priis  usis  sine  visu  forestarii  seu  libacone." 
In  the  first  place,  whether  this  para- 
graph does  or  does  not  relate  totheinclosures, 
it  must  relate  to  the  waste,  for  there  is 
an  iindoubted  custom  admitted  by  both 
parties  and  confirmed  by  all  the  other  docu- 
ments, for  the  tenants  to  dig  in  the  lord's 
waste,  subject  to  certain  limitations  and  regu- 
lations which  appear  to  have  been  made 
subsequently  to  this  customary  by  the 
Bolsover  decree.  Next,  the  words  propriis 
usis  wotQd,  taken  by  themselves  and  with- 
out reference  to  the  custom,  mean,  "for 
their  own  use,  to  do  what  they  liked  with"; 
but  as  we  find  abundantly  that  the  tenants 
have  been  amerced  for  selling  out  of  the 
manor  anything  got  from  the  waste,  the 
words  propriis  usis  may  be  construed,  for 
their  own  use,  not  to  sell :  to  be  consumed 
by  the  tenants  simply,  like  other  estovers. 
Then  the  Bolsover  decree  is  in  unison  with 
this  latter  view,  because,  after  reciting  the 
right  of  tenants  and  lord  with  reference  to 
the  lord's  being  able  to  work  coal  on  the 
waste  as  well  as  the  tenants,  concerning  all 
estovers,  it  says,  "  And  also  it  is  ordered 
and  decreed  that  neither  the  said  tenants, 
sokemans  nor  inhabitants,  nor  their  heirs, 
farmers  nor  assigns,  nor  any  of  them,  shall 
at  any  time  or  times  hereafter  give,  grant, 
sell,  alien,  depart  from,  bestow  away  or 
give  licence  or  sufferance  to  take  away  to 
any  person  or  persons  any  timber,  wood, 
trees,  stone,  coals,  quarre,  marie,  common 
thorns,  acorns,  nuts  or  any  kind  of  com- 
modity or  profit  of,  in  or  upon  the  said 
commons  or  waste  grounds"  (I  am  con- 
SL 
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fining  myself  to  them),  "or  any  parcel 
thereof";  thus  following  the  practice  shewn 
on  the  rolls  of  the  manor  of  persons  being 
fined  who  attempted  any  such  thing. 

Again,  there  being  only  one  set  of  words, 
if  they  apply  to  the  indosure  they  must 
be  taken  with  the  same  restrictions  as 
when  applied  to  the  waste,  that  is  to  say, 
the  tenants  if  they  can  dig  coal  on  their 
ancient  inclosures  can  do  so  only  for  their 
own  use  and  not  to  selL  But  we  find  there 
is  no  evidence  of  such  having  been  done; 
the  four  cases  in  which  coal  is  proved  to 
have  been  dug  on  the  inclosures  not  apply- 
ing to  this.  And  the  clauses  immediately 
before  and  after  that  in  consideration 
applying  only  to  what  may  be  done  on  the 
lord's  waste,  I  think  the  sound  interpre- 
tation to  be  that  the  clause  only  applies  to 
the  waste. 

[Mr.  Bolt  suggested  that  it  was  incon- 
sistent that  the  tenants  should  be  allowed  to 
do  that  on  the  waste  which  belonged  in  a 
greater  degree  to  the  lord  which  they  might 
not  do  on  their  own  inclosures.  That  incon- 
sistency, if  it  be  one,  will  be  found  in 
most  cases  of  estovers.  The  tenants  have 
had  granted  to  them  privileges  on  the 
waste  of  estovers,  and  the  like ;  but  the 
lord  may  not  choose  to  have  the  soil  dis- 
turbed or  the  land  broken  up  in  that  inclo> 
sure,  which  was  given  out  for  the  purpose 
of  cultivation  by  the  tenant;  he  does  not 
choose  to  have  that  dug  up  or  made  a  com- 
plete spoil  and  waste  of;  there  is  nothing 
inconsistent  in  this.] 

The  Vice  Chancellor  then  went  through 
the  Bolsover  decree,  shewing  that  its  pro- 
visions with  respect  to  digging  coal  were 
confined  to  the  waste ;  and,  after  referring 
to  the  inclosure  act,  he  continued  :  Then 
the  case  comes  really  to  this,  I  holding 
that]  I  am  bound  by  The  Bishop  of  Wifir 
Chester's  case  to  consider  the  right  of  the 
mines  to  be  in  the  lord  until  a  contrary 
custom  is  proved,  and  being  bound,  also, 
by  the  customary  to  hold  that  at  its  date 
no  such  custom  was  known  of  digging  in 
the  ancient  inclosures  at  all,  I  have  to 
consider  the  effect'*of  the  very  strong  evi- 
dence of  ownership  which  has  been  shewn 
for  110  years :  first,  the  surrender  of  the 
surface  separate  from  the  mines;  then  the 
licence  from  the  lords,  by  way  of  lease ; 
then  a  surrender  of  the  lease ;  then  a  sur- 


render of  the  mines  themselves,  and  an 
actual  working  under  that  surrender,  that 
taking  place   not  only  in  Bowden's  case, 
but  being  continued  by  Newton,  his  suc- 
cessor,  and  the  other  cases  of  working; 
and  there  being  evidence  of  coal-pita  hay- 
ing been  work&d  in  ancient  inclosures  from 
the  term  "  coal-pit  dose,"  and  scrubbing 
for  this  coal  where  it  cropped  up  to  the 
suiface  on  the  eastern  division.     How  can 
I  deal  with  this  evidence  on  the  one  hand, 
and  the  old  documents  on  the  other  ?    The 
Marquis  of  Anglesea  v.  Lord  Hatkerton, 
however,  settles  that  no  such  custom  can 
arise  if  it  did  not  exist  before  the  time 
of  legal  memory,  which  embraces  a  period 
anterior  to  that  of  the  customary.    The 
evidence   of  working  may  be  very  good 
evidence  of  a  grant  by  the  lord  in  respect 
of  particular  tenements,  of  which  the  de- 
fendant is  not  one.-   Having  concluded,  as 
I  have,  that  customary  freeholds   are  in 
respect  of  the  rights  to  minerals  on  the 
same  footing  as    copyholds,  the  case  of 
The  Marquis  of  Anglesea  v.  Lord  Hatherton. 
seems    on    all -fours    with   the   case  now 
before  me. — [After  commenting  fully  on 
that  case,  his  Honour  proceeded  :] — ^In  the 
learned  discussion  of  Sir  William  Black- 
stone,  and  all  the  cases  I  have  looked  into, 
BriUon  seems  to  be  referred  to  sometimes 
as  a  dear  authority  one  way,  and  some- 
times the  other ;  it  appears  to  me,  on  look- 
ing into  Mr.  NichoUs's  valuable  edition, 
there  can  be  no  doubt  that  Britton  did  not 
conceive  these  tenants  to  be  free  tenants.  1 
observe  that,  in  some  cases,  it  is  argued 
that  he  distinguished  between  them  and 
thase  held  by  villein  custom,  but  the  great 
point  of  distinction  is,  whether  they  hold 
by  feofiment  or  by  copy  ?  Britton  (3)  says, 
on  ancient  demesne,  "Andent  demesnes 
are  lands  which  were  part  of  the  ancient 
manors  annexed  to  our  crown,  in  which 
demesne  dwell  some  who  have  freely  en- 
feoffed by  charter,  and  these  are  onr  free 
tenants,  and  others  who  are  free  of  blood, 
and  hold  land  of  us  in  villenage,  and  these 
are    properly  our    sokemeu,  and  are  pri- 
vileged in  this  manner,  that  they  are  not  to  be 

(3)  Nicholk^s  Britton,    bo(4   8.  cb.  2.  b.  11. 
p.  165. 

(4)  Ibid,  book  3.  cb.  2.  p.  12.  p.  165. 

(5)  Ibid,  book  2.  ch.  12.  p.  IIS. 
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ousted  from  such  tenements,  nor  can  their 
semces  be  increased  or  altered  so  that  they 
shall  do  any  other  or  greater  services,  or  in 
any  other  way  than  they  have  been  used 
to  do,  and  because  such  sokemen  are  the 
tillera  of  our  land," — referring  to  what  I 
spoke  of  as  the  purpose  of  iuclosure,  the 
tilling  of  the  land — "  we  will  that  they  be 
not  smnmoned  anywhere  to  toil  in  juries 
or  inquests."     Again,  he  says  (4),  "  Villen- 
age  is  a  tenement  of  the  demesnes  of  any 
lord  delivered  to  be  held  at  his  will  by 
villein  services/'    he  caUs  that  villenage, 
but  still  he  says  others  free  of  blood  who 
liold  on  custom,  hold  of  us  in  villenage. 
In  another  passage,    under  the   head   of 
assize  (5),  "  All  persons  have  not  equally 
a  right  of  action  to  recover  by  this  assize, 
for  this  remedy  shall  not  be  granted  to  any 
person  ejected  from  a  possession  which  he 
holds  in  another's  name  as  bailiff,  guardian 
or  attorney,  or  to  a  farmer  holding  for  a 
term  of  years,  or  to  those  who  hold  any 
demesnes  by  villein  custom,  without  title 
of  gift  or  feoffment"     That  is  the  point 
he  constantly  insists  on  :  when  the  tenants 
hold  by  gift  or   feoffment  they  are  free- 
holders; when  by  copy  of  court  roll  at  all, 
then  they  do  not  hold  otherwise  than  as 
copyholders,  and  do  not  have  the  freehold 
in  any  sense  which  could  give  the  lord's 
interest  in  the  mines  to  them.    Lord  Ellen- 
borough    also    says,  in   reference   to    the 
tenants  of  these  customary  freeholds,  "they 
were  held  to  be  copyholders  notwithstand- 
ing they  held  by  the  custom  of  service, 
the  custom  of  baring  arms  in  the  case  of 
foreign  invasion,  and  the  like,  and  in  other 
respects  were  much  like  freeholders  doing 
honourable  service,  and  some  of  them  doing 
what  can  be  strictly  termed  villein  service, 
but  still  the  lands  being  held  by  copy  of 
court  rolls  have  always  been  considered  to 
be  held  in  villenage." 

Under  the  circumstances,  the  case  was 
one  which  required  investigation,  but  I  do 
not  feel  any  doubt  that  in  whatever  way 
these  usurpations  (if  they  be  usurpations) 
arose,  or  whether  the  workings  were  by 
agreement,  they  are  not  sufficient,  in  the 
face  of  the  old  customary,  to  prove  that 
of  which  the  onus  of  proof  lies  on  the  de- 
fendant, that  he  has  a  right  to  dig  coal. 
There  must  be  an  account,  and  injunction 
to  restrain  him  from  digging  on  the  ancient 


inclosures,  and  the  land  allotted  to  him  as 
copyholds  out  of  the  open  fields. 

Soliciton — Messrs.  Bailey,  Bhaw,  Smith  &  Bailey, 
for  plaintiff;  Messrs.  R.  &  W.  B.  Smith,  ageats 
for  Mr.  G.  S.  B.  Busby,  Ghesteradd,  for,  defen- 
dant. 


LoBDs  JusTioiis.  J  In  re  thb  dcpeiual  bank 
Feb.  9,  10;  >  of  china,  india,  and 
March  24.     )      japan  (limited). 

Company — Dissolution  and  Winding-up 
— Amalgamation — Companies  Act,  1862, 
s,  161.  —  Voluntary  Winding-up — Practice, 

The  Imperial  Batik  of  China,  India  and 
Japan  (Limited),  which  had  never  trans- 
acted any  business,  passed  a  resolution  to 
carry  into  effect  an  arrangement  with  the 
Bank  of  Hindustan,  whereby  shareholders 
in  the  Imperial  Bank  were  to  become  share- 
holders in  the  Hindustan  Bank  upon  certain 
terms,  and  the  assets  of  the  Imperial  Bank 
were  to  be  transferred  to  the  Hindustan 
Bank,  It  was  also  resolved  that  the  Imr 
perial  Bank  should  be  unmnd  up  volun- 
tarily, and  liquidators  were  appointed, 

A  petition  was  afterwards  presented  for 
a  compulsory  winding-up  of  the  Imperial 
Bank  by  some  shareholders  who  dissented 
from  the  arrangement,  and  who,  it  had  been 
held,  were  not  bound  to  become  shareholders 
in  the  Hindustan  Bank,  The  Court  ordered 
that  the  petition  shmild  stand  over,  liberty 
being  given  to  the  petitioners  to  take  pro- 
ceedings, and  to  use  the  name  of  the  Imperial 
Bank  or  the  official  liquidators  for  the  pur- 
pose of  setting  aside  the  amalgamation,  the 
Court  being  of  opinion  that  the  resolutions 
for  the  voluntary  winding-up  and  for  the 
amalgamation  were  parts  of  the  same  trans- 
action, arid  that  if  the  amalgamation  were 
set  aside,  the  petitioners  would  have  a  suffi- 
cient case  for  a  compulsory  winding  up. 

This  was  a  petition,  presented  by  Mr. 
Higgs  and  Mr.  Martin,  two  shareholders  of 
the  Imperial  Bank  of  India,  China  and 
Japan  (Limited),  praying  that  the  usual 
winding  up  order  might  be  made,  with  all 
necessary  and  proper  directions ;  or,  that,  in 
the  event  of  a  voluntary  winding-up,  which 
had  been  resolved  upon  by  the  company, 
being  allowed  to  continue,   it  might  be 
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contdnned  under  the  supervision  of  the 
Court,  and  that  the  rights  of  the  petitioners, 
as  between  themselves  and  their  co-contribu- 
tories,  and  the  liquidators  appointed  under 
the  Toluntary  winding-up,  in  respect  of 
their  respective  shares,  might  be  determined 
under  the  provisions  of  the  Companies  Act, 
1862;  or  else  that,  notwithstanding  the 
pendency  of  the  voluntary  winding-up,  the 
petitioners  might  be  at  liberty  to  institute 
such  proceedings  as  they  might  be  advised, 
and  for  this  purpose  to  use  the  name  of  the 
company  or  of  the  liquidators. 

llie  Imperial  Bank  was  a  company  con- 
stituted under  the  act  of  1862,  and  was 
registered  under  that  act  on  the  22nd  of 
April,  1864.  It  was  a  limited  company, 
and  was  established  for  transacting  banking 
business  in  this  kingdom,  and  in  the  East, 
and  elsewhere.  Its  nominal  capital  was 
2,000,000/.,  divided  into  40,000  shares  of 
50/.  each,  of  which  20,000  only  were  issued. 
By  its  articles  of  association,  power  was 
given  to  the  directors  to  amalgamate  with 
any  other  company  carrying  on  business 
with  any  of  its  objects,  or  with  any  bank- 
ing, finance,  or  exchange  business,  and  to 
pay  for  any  property  or  rights  acquired  by 
the  company,  in  money  or  shares,  or  partly 
in  one  mode  and  partly  in  the  other,  and 
to  attach  to  any  shares  given  by  way  of 
purchase-money  such  preference  or  priority 
as  should  be  agreed. 

Mr.  Higgs  was  a  holder  of  50  shares, 
and  Mr.  Martin  was  a  holder  of  200  shares. 
The  company  was  brought  out  by  the 
Credit  Mobilier  et  Fonder  of  England, 
which  company  received  10,000i  promo- 
tion money.  Within  a  few  days  after  the 
prospectus  was  issued,  18,662  shares  were 
subscribed  for,  and  about  93,000/.  paid 
as  deposits.  The  company  never  transacted 
any  business. 

Some  time  before  the  28th  of  July,  1864, 
there  was  a  negotiation  between  this  com- 
pany and  another  company  called  the 
'<  Bank  of  Hindustan  ";  and,  on  the  28th 
of  July,  1864,  the  directors  of  this  company 
issued  a  circular  to  their  shareholders,  an< 
nonncing  that  negotiations  for  the  amalga- 
mation of  the  bank  with  the  Bank  of 
Hindustan  had  been  brought  to  a  successful 
issue,  and  that  an  extraordinary  general 
meeting  of  both  companies  shoidd,  as 
early  as  practicable,  be  convened  to  con- 


firm the    anangements  ^diidi  had  been 
made. 

The  negotiation  was  conducted  by  the 
Credit  Mobilier  et  Foncier,  which  was  to 
receive  2,000/.  for  that  service.  Some  of 
the  directors  of  that  company  were  also 
directors  of  the  Imperial  Bsmk. 

On  the  10th  of  August,  1864,  another 
circular  was  issued  by  Uie  directors  of  this 
company  to  their  shareholders,  giving  no- 
tice in  these  terms :   *'  With  reference  to 
the  circular  addressed  to  the  shareholders 
on  the  28th  of  July  last,  I  have  now  to 
inform  you  that  an  extraordinary  general 
meeting  of  the  shareholders  of  this  bank 
will  be  held  at  the  London  Tavern,  Bishops- 
gate  Street,  on  Thursday,  the  25th  instant, 
at  twelve  o'clock  precisely,  when  the  agree- 
ment entered  into  with  the  Bank  of  Hin- 
dustan, China  and  Japan  (Limited)  will  be 
submitted  for  approval,  and  resolutions  to 
voluntarily  wind  up  the  bank  and  appoint 
liquidators  wiU  be  proposed.     The  follow- 
ing are  in  substance  the  terms  of  amalga- 
mation, namely :  First,  20,000  new  shares 
of  100/.  each,  of  the  Bank  of  Hindustan, 
China  and  Japan  (Limited),  to  be  issued  to 
the  holders  of  the  20,000  shares  in  this 
bank  ;  secondly,  such  shares  to  be  issued  at 
6L  per  share  premium ;  thirdly,  5L  p^share 
of  the  premium  to  be  placed  to  the  reserve 
fund  of  the  united  bank,  in  addition  to  the 
amount  already  at  the  reserve  of  the  Bank 
of  Hindustan,  China  and  Japan  (Limited), 
and  also  all  further  additions  by  which  the 
total  reserve  fund  at  the  end  of  this  year 
will,  with  the  profits,  probably  amount  to 
160,000/.;  fourthly,  the  remaining  1/.  per 
share  of  the  premium  will  be  applied  to  pay 
off  preliminary  expenses;   fifthly,  a  divi- 
dend of  1 0/.  p^  cent  per  annum,  free  of 
income  tax,  from  the  time  the  bank  has 
been  in  operation,  to  be  paid  to  the  share- 
holders of  this  bank  on  exchanging  certifi- 
cates ;  sixthly,  four  directors  from  this  bank 
to  be  nominated  by,  and  join  the  board  of 
the  Bank  of  Hindustan,  China  and  Japan 
(Limited);  seventhly,  the  new  shares  now  to 
be  issued  as  above,  to  rank  on  equal  terms 
with  all  the  previous  issues  of  the  Bank  of 
Hindustan,    China  and   Japan  (Limited), 
whether  original  or  otherwise ;    eighthly, 
the  option  of  paying  up  to  25L  per  share, 
imder  discount  at  6/.   per  cent  per  an- 
num, is  also  reserved  to  tiie  ahareholden. 
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In  case  it  sbonld  be  inconvenient  for 
you  to  attend  the  meeting  personally,  you 
are  requested  to  fill  up,  sign,  and  return  to 
me,  not  later  than  Monday,  the  22nd  inst, 
the  inclosed  proxy.'* 

The  meeting  so  convened  was  accord- 
ingly held,  and  the  following  resolutions 
were  passed  at  it:  *'  1.  That  an  agreement 
dated  the  24th  of  August,  1864,  and  made 
between  the  Bank  of  Hindustan,   China 
and  Japan  (Limited),  of  the  one  part,  and 
this  company  of  the  other  part,  having 
been  read  and  submitted  to  this  meeting, 
this  company  do  hereby  approve  of  the 
same,  and  do  authorize  the  directors  to  affix 
the  seal  of  the  company  thereto.     2.  That 
the  company  be   wound  up   voluntarily. 
3.  That  (certain  persons  who  were  named) 
be  appointed  liquidators  for  the  purpose  of 
winding  up  the  affairs  of  this  company  and 
distributing  the   property,   and    that  the 
liqoidatora    be    authorized    to    receive   in 
compensation  or  part  compensation  for  the 
business  and  property  in    this   company 
shares  in  the  Bank  of  Hindustan,  China 
and  Japan  (Limited),  upon  the  terms  spe* 
cified  in  the  above-mentioned  agreement, 
and  if  any  member  shall  express  his  dis- 
sent from  this  resolution  by  a  notice  in 
writing  to  the  liquidators  not  later  than 
seven  days  after  the  meeting  at  which  this 
resolution  is  passed,  and  shall  require  the 
liquidators  to  purchase  the  interest  of  such 
dissentient  member,  the  liquidators  shall 
raise  the  purchase-money  to  be  paid  to 
such  dissentient  member  by  the  sale  of  the 
share  or  shares  in  the  Bank  of  Hindustan, 
China  and  Japan  (Limited),  which  under 
the  terms  of  the  said  agreement  would  have 
been  allotted  to  such  dissentient  member." 
This  agreement  had,  b^ore  this  date, 
been  approved  by  the  directors  of  the  Bank 
of  Hindnstan,  and  they  had  passed  the 
following  resolution :  "  Resolved, — ^That  the 
capital  of  this  company  be  increased  by 
the  creation  of  20,000  new  shares  of  100^. 
each,  to  be  issued  at  6/.  per  share  premium 
to  the  persons  and  upon  the  terms  stated 
in  the  said  agreement,  and  that  the  reso- 
lution of  the  board  to  the  above  effect  be 
ratified  and  confirmed." 

The  shareholders  of  the  Bank  of  Hin- 
dustan had  paid  up  10/.  per  share;  conse- 
quently, the  new  shares  being  issued  at  6/. 
premium,  the  shareholders  of  the  Imperial 


Bank  would  have  under  the  arrangement 
to  pay  III.  for  each  share,  in  addition  to 
the  51,  deposit  which  they  had  already 
paid  to  the  Imperial  Bank. 

On  the  dOth  of  August,  1864,  a  further 
circular  was  issued  by  the  directors  of  the 
Imperial  Bank  to  their  shareholders,  giving 
notice  that  another  extraordinary  gener^ 
meeting  would  be  held  on  the  12th  of 
September,  to  confirm  the  resolution  of  the 
25th  of  August  This  meeting  was  held 
accordingly,  and,  at  it,  the  foregoing  reso- 
lutions were  confirmed.  In  pursuance  of 
the  agreement  of  the  24th  of  August,  1864, 
confirmed  as  above  mentioned,  the  assets 
of  this  company  were  handed  over  by  the 
liquidators  to  the  Bank  of  Hindustan,  and 
the  great  majority  of  the  shareholders  in 
this  company  became  shareholders  in  the 
Bank  of  Hindustan  upon  the  terms  pre- 
scribed by  the  agreement,  but  some  of  the 
shareholders  in  this  company  repudiated 
the  agreement,  and  refused  to  become  share- 
holders in  the  Bank  of  Hindustan  upon 
the  terms  prescribed  by  it  It  was  for 
some  time  insisted  on  the  part  of  the  Bank 
of  Hindustan  that  these  dissentient  share- 
holders were  bound  by  the  agreement,  and 
had  become  shareholders  in  that  bank;  but 
ultimately,  upon  application  to  this  Courts 
several  of  these  dissentient  shareholders 
procured  their  names  to  be  struck  out  from 
the  register  of  shareholders  of  the  Bank 
of  Hindustan  (1).  Among  the  dissentient 
shareholders  whose  names  were  thus  struck 
out  were  the  present  appellants.  At  the 
times  when  the  resolutions  of  this  company 
of  the  25th  of  August  and  12th  of  Sep- 
tember were  passed,  they  had  been  absent 
from  this  country  and  did  not  return  to 
this  country  untU  some  time  after  those 
resolutions  were  passed,  although  one  of 
them  appears  to  have  been  in  this  country 
when  the  intended  amalgamation  was  first 
announced,  on  the  Ist  of  July,  1864.  They 
were  consequently  unable  to  express  their 
dissent  within  seven  days  after  the  meet- 
ing, as  required  by  section  161.  of  the  act 
Soon  after  the  petitioners  had  procured 
their  names  to  be  struck  out  from  the 
register  of  the  Bank  of  Hindustan,  this 
petition  was  presented  to  the  Mast^  of  the 

(1)  See  In  re  the  Bank  of  Hiudustan,  L<)8*8 
case,  84  Law  J.  Rep.  (N.8.)  Chanc.  609,  and  note 
at  page  616. 
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Rolls.  It  stated  as  follows :  "  That  the  pre- 
tended amalgamation  or  arrangement,  or 
any  similar  arrangement,  was  beyond  the 
competency  and  authority  of  both  the 
said  companies,  and  that  it  was  neither 
an  amalgamation  within  the  said  articles 
of  association  nor  a  transaction  within 
the  provisions  of  the  161st  section  of 
the  above-mentioned  act,  and  that  the 
said  voluntary  winding-up  and  special 
resolutions  respecting  the  same  were  and 
are  insufficient  to  authorize  or  validate 
the  said  arrangement  or  any  like  arrange- 
ment, and  the  liquidators  appointed 
thereunder  were  not  thereby  or  in  any 
manner  authorized  or  justified  according 
to  the  provisions  of  the  above-mentioned 
act  or  otherwise  in  giving  effect  to  the  said 
arrangement  and  parting  with  the  funds 
and  assets  of  the  company  without  the 
assent  of  your  petitioners  and  other  non- 
assenting  members.  That  the  effect  of  the 
said  arrangement  is,  to  double  the  liability 
of  the  members  of  the  Imperial  Bank,  and 
in  addition  to  deprive  them  of  the  right  of 
having  any  shares  in  the  Bank  of  Hindus- 
tan unless  upon  paying  a  premium  of  6^. 
a  share,  of  which  1/.  per  share,  amounting 
in  all  to  20,000^.,  was  to  go  towards 
increasing  the  promotion  money  to  be  paid 
for  the  Urination  of  the  Imperial  Bank. 
That  the  liquidators  have,  in  fact,  trans- 
ferred the  assets,  or  some  portion  of  the 
assets,  to  the  said  Bank  of  Hindustan,  and 
taken  other  steps  in  carrying  out  the  said 
agreement,  and  they  insist  that  your  peti- 
tioners are  bound  thereby  and  by  all  the 
proceedings  which  have  taken  place  in  the 
voluntary  winding-up,  whereas  your  peti- 
tioners submit  and  insist,  on  the  contrary, 
that  all  these  proceedings  have  been  ultra 
vires,  and  that  it  would  be  just  and  equit- 
able to  have  the  afiiurs  of  the  Imperial 
Bank  of  China,  India  and  Japan  (Limited) 
wound  up  under  the  order  of  the  Court" 

The  evidence  shewed  that  the  liquidators 
never  called  a  general  meeting  for  the  pur- 
pose of  laying  before  the  shareholders  their 
final  account,  in  the  manner  prescribed  by 
the  142nd  section  of  the  act.  The  only  ac- 
count which  they  rendered  was  given  in 
a  schedule  to  an  affidavit  made  in  the  pre- 
sent proceedings,  which  professed  to  be  a 
statement  of  their  receipts  and  expenditure 
as  liquidators,  but  was  not  very  satisfactory, 


or,  indeed,  intelligible.  The  petitioners  had 
applied  both  to  the  liquidators  of  the  Im- 
perial Bank  and  to  the  Hindustan  for  the 
payment  to  them  of  their  respective  shares 
of  the  assets  of  the  Imperial  E^nk.  Each  of 
these  applications  was  refused  [It  will  be 
observed  that  in  the  case  before  the  Master 
of  the  RoUs  and  Vice  Chancellor  Wood 
nothing  was  said  as  to  the  remedy  which 
the  applicants  might  have,  or  what  their 
position  was  upon  their  refosal  to  become 
shareholders  in  the  Hindustan  Bank.]  The 
Master  o^  the  Rolls  dismissed  the  petition 
with  costs,  whereupon  the  present  appeal 
was  brought 

Mr.  BaggaUay  and  Mr,  J,  N.  Higgins, 
for  the  petitioners. — ^The  petitioners  have 
suffered  a  great  wrong,  and  some  remedy 
ought  to  be  provided.  The  amalgamation 
was  a  mere  ju^le,  effected  by  the  directors  of 
these  companies  for  the  purpose  of  putting 
money  into  their  pockets,  or  into  the  coffers 
of  the  Credit  Mobilier  et  Foncier  of  England, 
in  which  they  were  interested.  It  never 
was  intended  by  them  that  the  Imperial 
Bank  should  be  a  bona  fide  concern.  They 
never  attempted  to  do  any  business,  although 
upwards  of  93,000/.  capital  had  been  paid 
up.  After  paying  their  promotion  money, 
it  was  at  once  all  lent  to  the  Bank  (^  Hin- 
dustan. We  contend  that,  neither  under  the 
161st  section  of  the  act,  nor  under  any 
general  power  which  they  might  possess  as 
directors  under  the  iu*ticle8  of  association, 
could  they  effect  this  transfer  of  their  share- 
holders to  another  company,  or  amalganoM- 
tion,  as  it  is  called,  the  effect  of  whi<£  was 
to  double  the  liability  of  the  shareholders, 
besides  violating  the  conditions  in  the  ori- 
ginal prospectus  as  to  the  intervals  between 
successive  calls.  This  has  been  decided — 
Los' 8  case. — [In  order  to  shew  the  relative 
rights  and  duties  of  contributories  and 
liquidators,  they  referred  to  sections  34, 
74,  1 33.  of  the  Companies'  Act.] — ^The  meet- 
ings on  the  25th  of  August  and  the  12th 
of  September  were  not  duly  summoned,  as 
the  notice  calling  them  did  not  state  tixe 
substance  of  the  intended  resolutions — 

Th€  Anglo-Califorman  Mining  Corn- 
pang  V.  Lewis,  6  Hurl.  &  N.  174 
s.  c  30  Law  J.  Rep.  (n.s.)  Bxefa.  50. 

In  re  the  Stearic  Acid  Company,  32  Law 
J.  Rep.  (N.S.)  Chaac.  784. 
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Next,  88  to  the  second  part  of  onr  prayer, 
we  cannot  sue  the  Bank  of  Hindustan  in 
the  name  of  the  company,  because  the  ac- 
tion must  be  in  the  name  of  the  official 
liquidator —  , 

In  re  the  Keynakam  Company^  33  Beav. 
123. 
We  are  clearly  entitled  to  some  redress,  and 
submit  that  it  may  be  obtained  under  a 
compulsory  winding-up,  or  at  all  events 
a  Tnuding-up  under  the  supervision  of  the 
Court  The  practice,  however,  is  unsettled 
whether  or  not  a  bill  ought  to  be  filed — 
The  London  and  Mercantile  Discount 
Company  J  ante,  229. 
We  submit  that  in  the  present  case  the  pro- 
ceeding by  winding-up  is  the  proper  one ; 
but,  at  all  events,  we  ought  to  be  allowed 
to  use  the  name  of  the  company  in  any 
proceedings  which  we  may  be  advised  to 
take — 

The   Bank  of  Gibraltar  and  MaUoy 

ante,  49. 
The  Attomet/  Oeneraly  Mr.  SeltoyUy  Mr, 
Waller  and  Mr,  Eoxbtirgh,  for  the  respon- 
dents,  the  company  and  the  liquidators. — 
This  is  a  strange  application,  and  is  strangely 
supported.     The   company  is    completely 
wound  up,  and  how  can  there  be  anything 
to  be  done  by  the  Court  ?  The  arrangement 
entered  into  was  not  ultra  vires ;  it  was 
carried  out  in  accordance  with  the  provi- 
sions of  the  act,  and  was  approved  of  and 
adopted  by  a  large  majority  of  the  share- 
holders, about  uineteen-twentieths  in  fact. 
The  proceeding  which,  if  any,   the  peti- 
tioners ought  to  take  ir  one  by  bill,  and 
the  Hindustan  Bank  must  be  parties — . 
Spacknum*s  case,    I  Mac  &  G.  170; 
&  c.    18  Law  J.  Bep.  (n.s.)  Chanc 
261. 
The  London  and  Mercantile  Discount 
Company,  ante,  229. 
Moreover,  the  petitioner  Martin,  who  was 
one  of  the  original  promoters,  and  received 
3,000/.   promotion  money,  knew  perfectly 
well  what  was  in  contemplation  before  he 
went  abroad,  and  it  is  probable  that  all  the 
other  shareholders  also  were  aware  of  the 
intended  amalgamation,  which  was  a  wise 
and  beneficial  measure,  as  it  prevented  the 
ill  effects  of  competition  between  two  com- 
panies in  the  same  business.    With  regard 
to  the  charge  of  juggling  in  getting  up  this 
company,  there  is  no  jurisdiction  in  wind- 


ing up  to  discuss  the  formation  of  a  com- 
pany— 

Lei/child's  case,  1  Law  Rep.  Eq.  231. 
Upon  every  ground,  and  all  the  authorities, 
it  is  clear  that  these  petitioners  must  pro- 
ceed by  bill.  To  wind  up  the  company  now, 
if,  indeed,  there  be  any  such  process  pos- 
sible, will  be  to  cause  a  great  expense  to  a 
number  of  persons  who  do  not  complain, 
and  who  have  adopted  the  proceedings 
which  have  taken  place.  We  submit  that 
the  Master  of  the  Bolls  was  right  in  dis- 
missing this  petition. 

[Lord  Justice  Turner. — Can  the  peti- 
tioners file  a  bill   against  the   Hindustan 
Bank?  What  sort  of  bill  would  it  be  1] 
We  submit  that  they  can. 
The  Madrid  and    Valentia    Railway 
Company,   2  Mac.  &  G.  169;  s.  c. 
19  Law  J.  Bep.  (n.s.)  Chanc.  260. 
Ward  V.    tlu   Co-operative  Society,   1 
ColL  C.C.  370. 
They  might  even  bring  an  action  for  money 
had  and  received. 

Lord  Justice  Turner,  after  stating  the 
facts  of  the  case,  said — There  are  four 
points  raised  by  this  appeal:  First,  whe- 
ther an  order  ought  to  be  made  for  winding 
up  this  company  compulsorily;  secondly, 
whether  the  voluntary  winding-up  of  the 
company  ought  to  have  been  put  under  the 
supervision  of  the  Court  ]  thirdly,  whether 
the  rights  of  the  petitioners  could  and 
ought  to  have  been  declared;  and,  fourthly, 
whether  leave  ought  to  have  been  given  to 
the  petitioners  in  any  proceedings  which 
they  may  have  been  advised  to  institute, 
to  use  the  name  of  the  company  or  of  the 
liquidators? 

Upon  the  second  of  these  points  I  am  of 
opinion  that  this  petition  was  properly  dis- 
missed; but  it  may  be  right  for  me  to  say 
that  I  am  by  no  means  satisfied  that  the 
liquidators  appointed  for  the  purposes  of 
the  voluntary  winding-up  were  proper  per- 
sons to  be  appointed  to  that  office,  and  that 
I  am  even  less  satisfied  with  the  accounts 
rendered  by  those  liquidators.  Hiey  were 
appointed  by  the  company;  and  the  peti- 
tion contains  no  allegation  in  any  way 
impeaching  their  conduct,  and  I  desire  it 
to  be  understood  as  my  opinion  that,  in 
these  cases,  the  Court  ought  not  to  proceed 
upon  affidavits  as  to  facts  which  are  not  in 
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issue.  The  looseness  of  the  allegations,  and 
of  the  evidence  in  these  cases,  has  led  to 
enormous  expense ;  and  it  is,  in  my  opinion, 
the  duty  of  the  Court,  as  far  as  possible,  to 
check  this  evil. 

This  case,  in  my  view  of  it,  falls  to  be 
decided  upon  the  first,  third  and  fourth 
points.  As  to  the  first  point,  there  was 
much  argument  at  the  bar  upon  the  ques- 
tion of  the  validity  or  invalidity  of  the 
amalgamation  of  these  companies,  and  upon 
several  matters  bearing  upon  that  question. 
But  my  opinion  is,  this  is  not  a  point  we 
can  decide  in  this  jurisdiction.  It  cannot, 
1  think,  properly  be  ^ecided  in  the  absence 
of  the  Bank  of  Hindustan,  who  are  in 
no  way  represented  before  us.  In  their 
absence,  it  would,  I  think,  be  wrong  for  us 
to  give  any  opinion  on  the  point,  or  upon 
any  question  (and  there  are  many  ques- 
tions) arising  out  of  or  connected  with  it 
If  the  resolution  for  the  voluntary  winding- 
up  of  this  company  had  stood  apart  from 
the  amalgamation,  I  should  have  thought 
that  the  petition  ought  to  have  been  dis- 
missed upon  this  point  also ;  but  the  reso- 
lutions for  winding  up  this  company  volun- 
tarily and  for  amalgamation  are  plainly 
parts  of  the  same  transaction;  and  if  the 
resolutions  cannot  stand  as  to  one  part  of 
the  transactions,  neither,  I  think,  can  they 
stand  as  tp  the  other  part  of  them;  and  if 
the  resolutions  cannot  stand  as  to  either, 
the  petitioners,  as  it  seems  to  me,  will  have 
a  sufficient  case  for  an  order  to  wind  up 
this  company  compulsorily.  As  to  this  part 
of  the  case,  therefore,  I  cannot  go  the  length 
of  saying  that  this  petition  ought  to  have 
been  dismissed.  My  opinion  is,  that,  as  to 
this  first  point,  the  petition  ought  to  have 
been  ordered  to  stand  over  until  it  was 
seen  whether  the  petitioners  can  success- 
fully impeach  the  amalgamation — a  ques- 
tion which  cannot  be  decided  in  this 
jurisdiction. 

Upon  the  third  point,  also,  it  seems  to 
me  that  the  right  course  would  have  been 
to  have  ordered  the  petition  to  stand  over. 
If  the  petitioners  succeed  in  setting  aside 
the  amalgamation  there  will  not,  probably, 
be  much  difficulty  in  determining  the  rights 
as  between  them  and  their  co-contribu- 
tories. 

As  to  the  fourth,  and  remaining  pointy 
I  think  that  the  petitioners  should  have 


liberty  to  use  the  name  of  the  company 
and  of  the  liquidators.  In  the  caseofJAi; 
Gibraltar  and  Malta  Bank,  we  thought 
that  this  leave  could  be  given  only  on  the 
terms  of  indemnity .  being  given  by  the 
petitioners;  but,  looking  to  the  {jEU!tsof  this 
case,  I  am  not  disposed  to  go  further  than 
to  put  the  petitioners  upon  an  undertaking 
to  submit  to  any  order  the  Court  may  make 
as  to  the  costs  of  any  proceedings  which 
they  may  institute. 

In  addition  to  the  points  as  to  which 
I  have  stated  it  will  not  be  right  for  us  to 
give  any  opinion,  reliance  was  placed,  on 
tibe  part  of  the  respondents,  upon  the  peti- 
tioners not  having  sooner  applied  to  the 
Court,  and  upon  there  being,  as  it  was 
insisted,  nothing  remaining  to  be  done 
towards  winding  up  this  company.  The 
facts  of  this  case  account  for  tiie  deky  in 
the  application  to  the  Court,  and  I  cannot 
agree  that  if  the  amalgamation  shall  .be 
found  to  be  invalid,  there  will  be  nothing 
more  to  be  done  when  this  company  is 
wound  up. 

Upon  the  whole,  therefore,  for  the  rea- 
sons I  have  stated,  I  think  that  the  order 
of  the  Master  of  the  Rolls  should  be  dis- 
charged, and  that,  in  lieu  of  that,  an  order 
shoiild  be  made  dismissing  the  petition,  so 
far  as  it  seeks  to  have  the  company  wound 
up  under  the  supervision  of  the  Conrt, 
directing  that  the  rest  of  the  petition  shall 
stand  over,  with  liberty  to  the  petitioners 
to  take  such  proceedings  as  they  may  be 
advised  for  impeaching  the  amalgamation, 
and,  if  they  should  be  so  advised,  to  use 
the  name  of  the  company  or  of  the  liqni- 
dators  in  such  proceeding,  the  petitioners 
undertaking  to  abide  by  any  order  the 
Court  may  make  with  respect  to  the  costs 
incurred  in  such  proceedings.  In  the  mean 
time  no  order  should  be  made  for  dissolv- 
ing the  company;  with  liberty  to  apply. 
The  costs  of  the  appeal  will  be  reserved. 

Lord  Justice  Knight  Bruce. — ^I  am 
of  the  same  opinion,  upon  every  point 

Bolicitors  — Mess™.  Hanison  k  Lewis,  for  peti- 
tionera;  Meesra.  Newbon,  EvaiiB  h  Co.,  for 
reapondeiits. 
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Stuakt,  V.C. 
Feb.  12. 


DUDDELL  V.  SIMPSON. 


Vendor  and    Purchaser — Specific   Per- 
formance—  Vendor's  Right  to  annul  Sale. 

A  conditi&n  of  sale  provided^  that  if  the 
purchaser  should  insist  on  any  requisition 
whu^  the  vendor  should  be  unable  or  un- 
wHling  to  comply  toith,  the  latter  might  by 
notice  in  writing  annul  the  sale.  The  vendor 
undertook  to  comply  with  a  requisition  made 
hy  the  purchaser,  but  he  afterwards  gave 
a  notice  in  writing  to  annul  the  sale,  on 
the  ground  of  his  being  unable  to  do  so. 
That  notice,  however,  was  given  before  the 
purchaser    was    aware    of    the    vendor's 
inabiiity  to   comply  with  his   requisition, 
and  as  soon  cu  the  purchaser  knew  of  such 
tnahility  he  waived  the  requisition.    Upon 
a  bill  by   the  purchaser  against  the  venr 
dor,  a  decree  fir  specific  performance  was 
made,  with  costs,  and  with  a  direction  to 
inquire  what  damages  the  purchaser  had  in- 
curred by  reason  of  the  nonrperformance  of 
the  agreem^ent  for  sale. 

This  was  a  suit  by  a  purchaser  against 
a  vendor  for  the  specific  performance  of 
an  agreement  for  the  sale  of  land  and 
houses  ;  and  the  question  was,  whether  the 
veudor  had  a  right,  under  the  conditions  of 
sale,  to  annul  the  sale  on  the  ground  of  his 
alleged  inability  to  comply  with  a  requisi- 
tion made  by  lie  purchaser,  without  first 
giving  tJie  purchaser  an  opportunity  of 
withdrawing  his  requisition. 

The  Tendor  was  a  mortgagee  selling 
under  a  power  of  sale,  and  the  plaintiff 
became  the  purchaser  at  a  sale  by  public 
auction,  on  the  12th  of  July,  1864. 

In  the  particulars,  a  part  of  the  property 
sold  was  described  as  being  ^'  held  for  an 
unexpired  term  of  twenty-four  years  from 
the  29th  of  September  next." 

The  Idth  condition  provided  as  follows : 
*^If  the  purchaser  shall  insist  on  any 
objection  or  r»][uisition  as  to  the  title 
or  abstract^  or  evidence  of  title,  parti- 
cuJarSy  conditions,  conveyances,  or  other- 
wi^  which  the  vendor  shall  be  unable 
or  on  willing  to  remove  or  comply  with, 
the  vendor  may,  by  notice  in  writing, 
to  be  given  to  the  purchaser  or  his  soli- 
citor at  any  time,  and  notwithstanding 
Nbw  Skkiw,  35.— Chakc. 


any  negotiation  or  litigation  in  respect 
of  such  objection  or  requisition,  annul  the 
sale." 

When  the  abstract  was  delivered,  it  was 
found  thf^t  the  last  three  days  of  the  above- 
mentioned  term  were  outstanding  in  one 
Smart,  as  trustee  of  the  marriage  settlement 
of  Mr.  and  Mrs.  Clarke  ;  and  a  requisition 
was  made  on  behalf  of  the  purchaser  that 
the  vendor  must  procure  an  assignment  to 
the  purchaser  of  those  three  days.  The  ven- 
dor undertook  to  procure  that  assignment, 
but  as  delays  occurred  in  his  doing  so,  the 
purchaser  commenced  proceedings  in  this 
Court  against  him,  and  the  original  bill  in 
this  suit  was  filed  on  the  1st  of  March, 
1865.  After  that  period,  viz.,  on  the  27th 
of  April,  1865,  the  vendor,  on  the  ground 
of  his  being  unable  to  remove  or  comply 
with  the  purchaser's  objection  or  requisi- 
tion, gave  to  the  purchaser  a  notice  in 
writing,  under  the  1 3th  condition  of  sale, 
and  dated  the  preceding  day,  annulling 
the  sale.  On  the  8th  of  May  the  plaintiff 
offered  to  waive  the  requisition  and  to  dis- 
miss the  bill,  but  with  costs,  to  be  paid  by 
the  defendant ;  and  on  the  27th  of  May  the 
plaintiff  offered  to  dismiss  the  bill  without 
costs.  Those  offers,  however,  were  refused 
by  the  defendant.  On  the  22nd  of  June, 
1865,  the  plaintiff  filed  an  amended  bill, 
whereby  he  offered  to  waive  an  assignment 
of  the  last  three  days  of  the  above-men- 
tioned term. 

Mr.  Matins  and  Mr.  Amyot,  for  the 
plaintiff. — The  vendor  at  first  undertook  to 
comply  with  the  purchaser's  requisition, 
but  it  subsequently  appeared  that  he  was 
either  unable  or  unwilling  to  comply  with 
it,  and  without  giving  the  purchaser  an  op- 
portunity of  withdrawing  his  requisition, 
he  gave  him  notice  to  annul  the  sale.  The 
condition,  however,  under  which  the  vendor 
might  annul  the  sale,  if  the  purchaser 
made  a  requisition  with  which  he  could  not 
comply,  did  not  authorize  him  to  rescind 
the  sale  without  first  giving  the  purchaser 
an  opportunity  of  waiving  his  requisi- 
tion— 

Greaves  v.    Wilson,  ■  25  Beav.    290 ; 

s.  c.  27  Law  J.  Rep.  (n.s.)  Chanc. 

546. 
The  evidence  shewed  that  the  purchaser 
waived  his  reqmsition  as  soon  as  he  was 
3M 
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aware  of  the  ▼endor's  inability  to  comply 
with  it — They  also  referred  to 
Hoy  V.  Smythifs,  22  Beav.  510. 
Mr.  Bacon  and  Mr.  Begg^  for  the  defen- 
dant, contended  that  the  evidence  shewed 
that  the  plaintiff  down  to  the  period  at 
which  the  amended  bill  was  filed,  insisted 
on  his  requisition.  To  withdraw  it  only  at 
that  time  was  too  late. 

Stuabt,  V.C. — In  this  case  the  defen- 
dant resists  an  agreement  to  seU,  on  the 
ground  that  the  plaintiff  has  made  a  requi- 
sition as  to  title  with  which  he  is  unable 
to  comply.  It  is  admitted  that  when  the 
original  biU  was  filed,  the  defendant  was 
not  unwilling  to  comply  with  the  requisi- 
tion ;  and  the  inability  or  unwillingness 
only  appeared  subsequently. 

In  order  to  bring  into  operation  the 
clause  respecting  the  vendor^s  right  to 
annul  the  sale,  it  is  necessaxy  that  there 
should  have  been  both  an  inability  or 
unwillingness  on  the  part  of  the  vendor 
to  comply  with  the  requisition,  and  an  in- 
sisting on  the  part  of  the  purchaser. 

The  evidence  shews  that  from  the 
time  when  the  purchaser  became  aware 
of  the  defendant's  inability  to  comply 
with  his  requisition,  he  waived  it;  and 
he  never  insisted  upon  its  being  complied 
with. 

The  burden  is  on  the  defendant  to  shew 
that  the  plaintiff  insisted  on  his  requisition 
after  he  was  told  that  the  defendant  was 
unable  or  unwilling  to  comply  with  it, 
and  this  he  has  not  shewn.  There  must 
therefore  be  a  decree  for  specific  perform- 
ance with  costs,  and  a  reference  to  ascertain 
what  sum  the  plaintiff  is  entitled  to  in 
respect  of  damages  by  reason  of  the 
non-performance  of  the  agreement  for 
sale. 


Solimtoni — "JAtmn.  Brodia  k  Dabois,  for  plaintiff; 
MeMii.  Pawk  9l  Loveey,  for  defendant. 


Wood,  V.C. 
Feb 


V.C.  1    In 
24.     / 


re  TAXBxi'%  trust 

SSTATB. 


Separate    Use—^'Oum    Sole    Use  and 
Benefit" 

Teaator  gaife  his  residuary  personal 
estate  to  trustees^  directing  them  to  invest 
2,000/.,  part  thereof ^  in  their  names  and  the 
name  of  A,  if,  then  a  feme  9oU^  oiuf  "to 
permit  the  said  A.  M.  to  receive  the  iname 
thereof  during  her  life  for  her  owm  sole  and 
separate  vse  and  benefit^  free  from  the  con- 
trol of  any  husbcmd  or  hu^nds  which  she 
might  from  time  to  time  intermarry,  and  to 
that  her  receipt  alone  might  be  a  suficuni 
discharge  for  the  same/'  and  on  her  deceate 
the  corpus  was  given  over,  and  after  dispos- 
ing of  various  other  sums  out  of  the  resi- 
duary personal  estate,  he  gave  the  ultimate 
residue  thereof  to  the  said  A.  M.  "for  her 
own  sole  use  and  benefit  absolutelj^ : — ^Held, 
that  the  word  "sole"  in  the  latter  gift  «« 
to  be  interpreted  by  reference  to  the  prior 
gift,  and  that  it  meant  independent  of  the 
legatees  husband,  and  therefore  created  a 
gift  to  the  separate  use  of  A.  M. 

Thomas  Tarsey,  by  his  will,  gave  his 
residuary  personid  estate  to  trustees  upon 
trust  to  sell  and  convert  the  same  into 
money,  and  thereout  to  lay  out  and  invest 
the  sum  of  2,000/.  in  manner  therein  men- 
tioned, in  the  names  of  the  said  trustees, 
or  the  survivor  of  them,  his  executor,  exe- 
cutors or  administrators,  and  in  the  name 
of  Anne  Mansbridge,  the  wife  of  Thomas 
Mansbridge,  then  Anne  Curson,  widow, 
and  to  stand  possessed  thereof^  upon  tnist 
to  permit  the  said  Anne  Mansbridge  to 
receive  the  income  thereof  during  her  life 
for  her  own  sole  and  separate  use  and 
benefit,  free  from  the  control  of  any  hus- 
band or  husbands  which  she  might  from 
time  to  time  intermarry,  and  so  that  her 
receipt  alone  might  be  a  sufficient  discharge 
for  the  same,  and  after  her  decease  upon 
other  trusts.  The  testator  also  gave  the 
residue  of  his  real  estate  to  Anne  Mans- 
bridge, her  heirs  and  assigns  for  ever;  and 
after  bequeathing  further  sums  out  of 
such  residuary  personal  estate,  he  gave 
the  ultimate  residue  thereof  to  Anne 
Mansbridge  for  her  own  sole  u$e  and 
benefit  absolutely.     A  power  of  appointing 
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new  trustees  of  the  will  was  given  to  Anne 
Mansbridge. 

After  the  date  of  the  will  Anne  Mans- 
bridge  intermarried  with  her  present  hus- 
band Thomas  Mansbridge.  He  had  become 
embarrassed,  and  had  executed  a  trust  deed 
for  the  benefit  of  his  creditors. 

The  uodisposed-of  residue  of  the  tes- 
tator's personal  estate  was  claimed  on  the 
one  hand  by  Anne  Mansbridge  as  given  to 
her  separate  use,  and,  on  die  other,  by 
the  husband's  trustees  in  virtue  of  his 
marital  right;  and  the  trustees  of  the  will 
accordingly  paid  it  into  court  under  the 
Trustee  Belief  Act  Anne  Mansbridge  now 
petitioned  that  it  might  be  paid  out  to 
her. 

Mr,  F.  C,  J.  Millar^  for  the  petitioner. — 
But  for  Gilbert  v.  Lewis  (1)  there  would 
be  no  difficulty  in  holding  that  by  the 
irords  '^  for  her  own  sole  use  and  benefit 
absolutely,"  this  property  was  well  limited 
to  the  petitioner's  separate  use.  The  obser- 
vations, however,  of  Lord  Westbury  in  that 
case  are  mere  obiter  dictOy  as  the  case  was 
decided  upon  other  grounds,  and  the  pre- 
sent case  is  distingui&Jliable.  For  here  there 
is,  what  in  Grilberi  v.  Lewie  was  want- 
ing, the  interposed  machinery  of  trustees. 
The  total  residue  is  in  the  first  instance 
given  to  trustees,  and  2,000^.  out  of  it 
settled  by  words  clearly  creating  a  separate 
ose,  so  that  when  the  testator  comes  to 
speak  of  the  ultimate  residue,  it  is  cle&r 
that  he  has  in  his  mind  the  contingency  of 
the  legatee's  coverture.  Words  less  strong 
than  tibe  present  have  been  held  to  create 
a  separate  use — 

Adameon  v.  Armitage,  19  Ves.  416.. 

ExparU  Ray,  1  Madd.  199,  207. 

V.  Lyney  1  You.  662. 

IngleJUld  v.  Coghlan,  2  ColL  247. 

Pritchard  v.  AfMs^  1  Turn.  ARuss.  222. 

Dame  v.  Praut,  7  Beav.  288. 

Lee  V.  Prieaux,  3  Bro.  C.C.  381. 
Mr,  Speedy  for  the  assignees  of  the  hus- 
band— Gilbert  v.  LetcM  is  a  distinct  authority 
that  words  such  as  the  present  are  not  suffi- 
cient to  create  a  separate  use.    See  also 

Tyler  v.  Lake,  2  Buss.  <b  M.  183]  8.c. 
4  Sim.  144. 

(1)  1  De  6«^  J.  k  S.  88;  s-e.  82  Law  J.  Kep. 
(9.8.)  Chanc.  8|7. 


Ex  parte  Ray  was  the  case  of  a  settlement 
in  contemplation  of  a  marriage ;  in  Pritchard 
y.  Ames  tiie  gifts  were  to  women  already 
married,  and  in  each  there  were  words  con- 
ferring an  independent  right  to  dispose  of 
the  property.  In  Ingle  field  v.  Goghlan  the 
lady  was  married  at  the  time  the  gift  waa 
made.  Here  the  testator  shews  that  when, 
as  in  the  case  of  the  2,0002.,  he  intended 
t^e  gift  to  be  for  the  petitioner's  separate 
use,  he  knew  how  to  express  himself  in 
words  apt  for  the  purpose. 

Mr,  Ince,  for  the  trustees  of  the  settle 
ment. 

Wood,  V.C. — ^This  case  is  not  without 
difficulty,  especially  having  regard  to  the 
opinions  expressed  by  Lord  Westbury  in 
the  case  referred  to.  The  peculiarity  here 
is  that  you  have  at  first  a  formal  trust  for 
the  petitioner's  separate  use,  and  afterwards 
come  these  words,  the  effect  of  which  is  in 
dispute.  The  petitioner  was  not  married 
at  the  date  of  the  will,  and  in  the  latter 
gift  there  is  no  express  interposition  of 
trustees.  Whether  if  this  latter  gift  stood 
alone  the  word  "sole"  would,  per  w,  be 
sufficient  to  create  a  gift  to  the  petitioner's 
separate  use  may  well  be  doubted 

On  the  whole,  however,  I  think  that  the 
minute  limitations  of  the  prior  gift  has  just 
the  contrary  effect  to  that  which  Mr.  Speed 
attributes  to  it,  although  I  felt  at  first  in- 
clined to  accede  to  his  argument  For  this 
limitation  renders  it  clear  that  the  testator 
contemplated  the  legatee's  marriage,  and 
that  he  had  marital  rights  in  view.  Then, 
as  to  the  property  in  which  he  gives  her  a 
life  interest  only,  he  gives.it  to  trustees,  the 
income  to  be  for  the  petitioner's  "  own  sole 
and  separate  use  and  benefit,  free  from  the 
control  of  any  husband  or  husbands  which 
she  may  from  time  to  time  intermarry,  and  so 
that  her  receipt  alone  shall  be  a  sufficient 
discharge  for  die  same,"  and  after  her  decease 
the  carpus  is  given  over.  But  as  to  the 
ultimate  residue,  the  testator  gives  it 
to  the  legatee,  "for  her  own  sole  use 
and  benefit  absolutely."  In  this  case 
he  gives  her  not  a  partial  interest,  but 
the  entire  property;  he  gives  it  to  her 
"absolutely."  And  this  absolute  gift  he 
desires  to  be  "  for  her  own  sole  use  and 
benefit." 
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Now,  in  Mastey  v.  Parker  (2)  a  qaestioii 
uose  as  to  the  effect  of  the  word  "  sole." 
In  that  case  Lord  Cottenham  (then  Sir 
C.  Pepys)  makes  the  following  obserra- 
tions :  "  The  cases  require  very  distinct 
and  unequivocal  expressions,  to  create  a 
separate  interest  in  the  wife.  In  Tyler  ▼. 
Lake  the  Lord  Chancellor  says  that  the 
husband  is  not  to  be  exclud^  except  by 
words  which  leave  no  doubt  of  the  inten- 
tion ;  and  of  that  principle  the  case  of 
Tyler  v.  Lake^  which  is  also  reported  before 
the  Vice  Chancellor,  and  the  case  of 
Stanton  v.  Hall  (3),  i^ord  strong  illustra- 
tion. In  neither  of  these  cases  did  the 
claim  of  the  wife  prevail;  although  in 
Stant^on  ▼.  HaU  the  whole  machinery  of 
the  instrument  proved  that  such  must  have 
been  the  intention,  but  the  required  words 
of  exclusion  were  wanting  ;  and  in  Tyler  v. 
Lake  the  trustees  were  directed  to  pay  the 
shares  of  the  trust  fund  into  the  proper 
hands  of  the  married  women,  to  and  for  their 
own  use  and  benefit ;  and'  if  they  should  be 
dead,  to  pay  the  same  to  their  husbands. 
Such  being  the  rule,  is  there  in  this  case 
no  doubt  of  the  intention  to  exclude  the 
husband  1  The  true  construction  is  quite 
the  other  way.  There  is  no  mention  of 
the  husbands,  nor  any  direct  allusion  to 
marriage.  There  is,  indeed,  a  gift  to  the 
children  of  her  grandchildren,  but  there  ia* 
nothing  to  she^  that  the  testatrix  had 
present  to  her  mind  the  right  which  future 
husbands  of  her  grandchildren  would  obtain 
in  their  property.  It  is  immaterial  to 
consider  what  effect  the  words  might  have 
had  if  used  with  reference  to  future  hus- 
bands of  her  grandchildren,  because  I  am 
of  opinion  that  they  are  in  this  case  used 
with  reference  not  to  any  control  of  such 
future  husbands  of  the  grandchildren,  but 
to  the  possible  control  of  the  mother." 

If,  then,  I  find  the  word  "sole"  used 
in  contradistinction  to  something  else  than 
the  rights  of  the  husband,  I  cannot  con- 
strue it  to  exclude  the  husband's  rights. 
But  in  the  present  case  it  is  clear  that 
"sole"  is  m^e  use  of  for  no  other  purpose 

(2)  2  Myl.  A  K.  174;  i.c  4  Law  J.  Rep.  (n.s.) 
ChMkc,  47. 

(8)  2  Rum.  k  M.  175;  s.  c.  9  Law  J.  Rep.  (ir.s.) 
Chanc.  111. 


than  to  shut  out  the  rights  of  the  husband; 
and  looking  at  the  case  of  AdatMm  v« 
Armitage^  which  was  followed  by  IngUfield 
v.  Coffhian^  I  think  that  I  ought  not  to 
consider  the  word  "sole"  insufficient  to 
create  a  separate  use,  unless  where,  as  in 
Mauey  v.  Parker^  there  is  some  one  else 
to  whom  it  may  be  considered  to  refer. 
Here,  however,  tiie  frame  of  the  will  shews 
that  the  testator  contemplates  the  legatee's 
husband,  and  the  word  "  sole"  must  theie- 
fore  mean  "  independent  of  her  husband." 
This  circumstance  distinguishes  the  case 
from  Oilbert  v.  Letms,  before  Lord  West- 
bury,  where  there  was  a  mere  gift  to  an 
unmarried  woman  and  nothing  to  shew 
that  the  possible  husband  was  in  view. 
Although,  therefore,  the  case  is  not  quite 
free  from  doubt,  I  think  I  ought  to  order 
t&e  money  to  be  paid  out  to  the  petitioner 
on  her  separate  receipt 

Soliciton— Mr.  W.  R.  Buchanan,  f<n>  patHaoner; 
Measn.  Wilde  ft  Barber,  Mema.  BomU  k 
Davies,  for  raapondents. 


March  9, 10.       ]    skith  ..  whitk. 

D^t  on  Covenant — Immoral  Purpose- 
Brothel. 

The  lesiee  of  a  house  which  had  been  noto- 
riously used  for  many  years  as  a  brothel^ 
assigned  his  term  absolutely  to  a  purdwaer 
for  valuej  knowing  thai  the  rent  and  pre- 
mium would  be  paid-  out  of  the  profits  cf 
the  immoral  trade  carried  on  there.  Among 
the  lessee's  covenants  contained  in  the  original 
lease  was  a  covenant  to  deliver  up  the  pre- 
mises in  good  repair  at  the  expiration  of 
the  term^  and  also  not  to  permit  the  same  to 
be  used  as  a  brothel  At  the  termination  of 
the  lease  the  lessor  compelled  the  lessee  to  pay 
a  sum  of  65L  for  dilapidations  and  certain 
arrears  of  rent  The  lessee  submitted  to  lA< 
payment  and  claimed  over  against  the  estate 
of  his  assignee  under  a  covenant  eontmned 
in  the  assignment  for  indemnity  in  respect 
of  all  lessee's  covenants: — Held,  that  the 
assignor  was  not  entitled  to  reoofver,  the 
whole    transaction    and    every    obligation 
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arising  cut  of  it  being  taifUed  mth  immo- 
rality. 

This  was  an  adjourned  summons,  under 
an  order  granted  in  the  above  suit  for 
admimstering  the  estate  of  Edmund  John 
Lacey,  deceased,  on  behalf  of  his  creditors. 
The  plaintiff  claimed  a  debt  of  65^ 
under  tiie    following    circumstances:    In 
1843  the  plaintiff,  Heniy  Smith,  took  a 
lease  of  the  Fountain  Tavern,  in  Exeter 
Street,  Strand,  for  twenty-one  years,  at  a 
yearly  rent  of  150/.    The  lease  contained 
the  ordinaiy  covenant  to  keep  the  premises 
daring  the  term,  and  yield  them  up  at  the 
expiration  of  the  term,  in  good  repair,  and 
also  an  express  stipulation  that  the  house 
8h<mld  not  be  used  as  a  bagnio  or  brothel 
In  December,  1845,.  the  plaintiff  con- 
tracted to  sell  the  lease  to  Lacey  (who  for 
some  years  previously  had  been  in  occupa- 
tion of  part  of  the  premises  as  a  brothel- 
keeper)  for    1,400/.,  including   furniture 
and  fixtures.     As  an  accommodation  to 
Lacey,  the  transaction  was  carried  out  by 
an  underlease  for  four  years,  the  purchase- 
money  being  made  payable  by  instalments 
as  rent  in  addition  to  the  original  rent 
reserved  by  the  lease. 

At  the  expiration  of  the  underlease  (the 
instalments  having  been  duly  paid)  the 
plaintiff  in  March,  1850,  executed  an  abso- 
lute assignment  of  the  residue  of  the  term 
to  Lacey;  this  assignment  contained  the 
usual  assignee's  covenant  to  pay  the  rent 
and  perform  the  lessee's  covenants  as  re- 
served and  contained  in  the  original  lease, 
snd  to  indemnify  the  plaintiff  in  respect 
thereof.  At  the  termination  of  the  lease  the 
plaintiff  was  called  upon,  under  threat  of 
legal  proceedings,  to  pay  to  the  original 
lessor  65L  for  some  small  arrears  of  rent  and 
for  dilapidations.  The  plaintiff  submitted  to 
the  payment,  and  now  claimed  over  against 
his  assignee's  estate.  The  validity  of  the  claim 
was  contested  on  the  ground  that  the 
assignment  was  made  in  pursuance  of  an 
iilei^  agreement  between  the  parties  that 
the  tavern  should  be  used  as  a  brothel. 
Evidence  was  adduced  shewing  that  it  had 
been  so  used  for  a  period  of  forty  years, 
and  that  the  rent  and  consideration  money 
were  enhanced  far  beyond  the  legitimate 
value  of  the  premises  in  consequence  of 


such  use.  On  the  other  hand  it  was  shewn 
that  a  transcript  of  the  covenant  contained 
in  the  original  lease  against  any  improper 
use  of  the  premises  had  been  inserted  both 
in  the  tmderlease  and  in  the  assignment 
to  Lacey.  The  plaintiff  also  in  cross- 
examination  swore  that  there  had  been  no 
engagement  or  understanding  between 
himself  and  Lacey  as  to  the  nature  or 
character  of  the  business  to  be  carried  on 
there. 

Mr,  Baity  and  Mr,  D,  Jones^  for  the 
plaintiff,  contended  that  they  were  entitled 
to  recover  the  debt  under  the  assignee's 
covenant  in  the  assignment,  by  which  he 
was  liable  to  the  performance  of  the  cove- 
nants contained  in  the  lease  and  to  indem- 
nify his  assignor  in  respect  of  any  breach 
thereof — 

Burnett  v.  Lpnch^  5  B.  &  C.  589 ;  s.  c. 

4  Law  J.  Rep.  K.B.  274. 
Wolveridge  v.  Steward^  2  Law  J.  Rep. 
(k.s.)  ExcL  303;  s.c.  1  Cr.  &  M. 
644;  3  Tyr.  637  :  in  error,  3  Law 
J.  Rep.  (n.b.)  Exch.  360. 
Mr,  Glasse  and  Mr,  Bamardy  for  the 
defendant  (Lacey's  executor). — The  validity 
of  the  plaintiff's  debt  must  be  determined 
in  equity  upon  the  same  principle  as  at 
law — 

WkiUaker  y.  Wright,  2  Hare,  310; 
s.  a  13  Law  J.  Rep.  (n.s.)  Chanc. 
367. 
No  legal  demand  can  arise  out  of  a  con- 
tract based  on  an  immoral  or  illegal  consi- 
deration. Here  the  rent  reserved  and  pre- 
mium taken  were  excessive.  There  having 
been  a  participation  by  the  plaintiff  in  the 
profits  arising  from  an  improper  user  of  the 
premises,  his  debt  is  not  recoverable  at  law 
or  in  this  court  The  case  comes  within 
the  principle  of  the  authorities — 

Selwyn^s  Nisi  Prius,  1,  68  (12th  edit) 
Bowry  v.  Bennett,  1  Camp.  348. 
Jennings  v.   Throgmorton,  Ry.    &   M. 

251. 
Oirarday  v.  Richardeon,  1  Esp.  13. 
Fisher  v.  Bridges,  2  El.  &  B.    118; 
s.c.  3  EL  <k  B.  642;    24Law  J.  Rep. 
(N.e.)  Q.B.  165. 
The    Gaslight   and    Coke  Company  v. 
Turner,    6   Ring.    N.C.   324;     s.  c. 
9  Law  J.  Rep.  (n.s.)  Exch.  336. 
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CoUku  V.  Blantem,  1  Smith's  Lead. 

Cas.  310  (5th  edit). 
Eitchie  v.  Smithy  6  Com.  E  Rep.  462; 

8.  c.  18  Law  J.  Rep.  (n.s.)  CP.  9. 
Waiker  v.  Perkins,  3  Burr.  1568. 
Faxtan  v.  Fopham,  9  £ast,  408. 
WiUyama  v.  BttUmore,  33  Law  J.  Rep. 

(K.8.)  Chanc  461. 
The  Queen  v.  Rice^  1  Law  Rep.  C.C. 
21;    8.C.    35    Law  J.   Rep.    (n.s.) 
M.C.  93. 
Mr.  Bailyy  in  reply. — ^The  cases  do  not 
affect  the  principle  of  Burnett  v.  Lynch. 
Where  the  ground  landlord  comes  upon 
the  assignor  of  a  lease,  the  law  imputes 
all  legal  liability  to    the  legal  assignee. 
Our  claiin  is  quite  irrespective  of  the  use  to 
which  the  premises  were  applied.     In  all 
tihe  cases  cited  the  immoral  purpose  formed 
part  of  the  contract     Here  there  was  an 
express  prohibition  a^nst  any  such  use. 
Moreover,  this  is  not  an  attempt  to  recover 
rent,  but  money  advanced  by  us  for  the 
use  of  the  defendant   If  the  whole  transac- 
tion is  void,  as  contended  by  the  defendant, 
then  the  original  lease  was  bad,  and  our 
assignment  was  voluntary. 

EiKDEBSLBY,  Y.C.,  after  stating  the 
circumstances  of  the  case,  continued  as  fol- 
lows: Now  from  the  evidence  it  is  clear 
that  this  house  has  been  notoriously  used 
for  this  wretched  purpose  during  a  period 
of  not  less  than  forty  years;  and  I  cannot 
resist  the  conclusion  tliat  the  plaintiff  not 
only  knew  of  its  having  been  so  used,  but 
also  knew  that  it  was  Lacey's  intention  to 
continue  the  same  immoral  use  of  the  pre- 
mises, and  that  he  contracted  for  the 
assignment  over  to  Lacey,  with  the  prospect 
of  being  paid  out  of  the  profits  of  this  im- 
moral trade. 

A  great  many  cases  have  been  cited  to 
shew  that  no  legal  right  can  be  created  in 
respect  of  such  a  transaction.  The  case 
which  appears  to  me  most  nearly  in  point 
is  that  of  Jennings  v.  Throffniorton,  where, 
in  an  action  for  the  use  and  occupation  of 
a  lodging  under  a  weekly  tenancy,  although 
it  did  not  appear  that  the  lodging  was  ori- 
ginally let  for  purposes  of  prostitution,  yet 
it  was  held  that  the  plaintiff  could  not 
recover  the  weekly  rent  which  had  accrued 
since  the  time  of  his'  being  fully  informed 


of  tihe  defendant's  mode  of  life  and  of  ber 
object  in  occupying  the  lodging.  So,  again, 
in  Bowry  v.  Bennett^  Lord  EUenborough 
very  clearly  laid  down  the  principle  which 
would  influence  the  Court  in  cases  of  tins 
kind.  He  says  that  "  it  must  not  only  be 
shewn  that  the  plaintiff  had  notice  of  the 
defendant's  mode  of  life,  but  that  he  ex- 
pected to  be  paid  from  the  profits  of  her 
prostitution,  so  that  he  (the  plaintiff)  might 
appear  to  have  done  sometlung  in  tother- 
ance  of  it " 

Now  it  appears  to  me  that  this  principle 
Ib  clearly  applicable  to  the  present  case. 
Can  any  hne  doubt  but  that  the  plaintiff 
expected  to  receive  payment  of  that  exces- 
sive  rent  and  premium  for  the  premises  out 
of  the  profits  of  this  immoral  tradel  And 
although  he  had  no  lien,  or  anything  in  the 
nature  of  a  lien,  upon  tiiose  profits,  yet  he 
must  have  been  p^ectly  aware  that,  with- 
out carrying  on  such  a  business,  Lacey 
would  be  imable  to  continue  in  the  oocupa-  . 
tion  of  the  premises  upon  the  terms  of  his 
contract  Then  it  has  been  argued  that  this 
is  not  an  attempt  to  recover  rent,  but  money, 
which  Lacey  ought  to  have  paid,  and  which 
the  plaintiff  was  forced  to  pay  Under  his 
original  covenant  with  the  lessor;  and 
therefore,  putting  out  of  the  question  any 
impediment  arising  firom  the  vicious  use  of 
the  premises,  the  phuntiff  is  entitled  to 
recover  this  money  against  Laoey's  estate, 
as  being  in  effect  money  paid  by  the  plain- 
tiff to  tihe  use  of  Laeey. 

But  it  appears  to  me  that  this  daim  is, 
in  fact;  tainted  by  the  immorality  of  the 
whole  transaction,  just  as  much  as  if  it 
were  a  claim  for  rent;  and  every  right  or 
obligation  whatever  arising  out  of  this  con- 
tract must  be  affected  by  tiie  same  taint  I 
cannot  therefore  allow  any  aiguments  to 
prevail  in  favour  of  the  plaintiff's  daim, 
and  I  am  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover  ihis  sum  as  a  cre- 
ditor of  Lacey's  estate. 

Solidton — Menra.  Johnston  &  JnoloKm,  for  plaiB- 
tiff;  Meaan.  Walter  k  Moojcn,  for  i 
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Wood,  V.C.  f  obigos  v.  oibsok.      I  |t   , 
March  10.   |  maynakd  v.  gibson.  j     ^ 

Married  Woman — Equity  to  a  Settle- 
maU—Real  and  Personal  Estate — Election 
— Compensaiion  cu  to  Fart. 

Under  the  settlement  made  upon  the  mar- 

rtage  of  My  his  daughter  C.  became  upon 

kit  deathj  subjedL  to  the  rights  of  her  husband^ 

tenant  in  tail  in  possession  of  certain  real 

estate  and  absolutely  entitled  to  a  share  of 

personalty,    M,  by  his  will  gave  to  C.  an 

annuity  of  larger  value  than  her  share  under 

the  settlement  for  her  separate  use,  which  she 

was  required  to  accept  in  lieu  of  her  share 

under  the  settlement.    C/s  husband  was  an 

insolvent,  and  his  assignee  refused  to  give  up 

her  huthancTs  interest  in  the  settled  property: 

—Held,  that  as  to  the  share  of  personalty, 

uhich  was  outstanding  in  trustees,  the  Court, 

electing  on  C.'s  behalf  to  take  under  the  will, 

could  order  it  to  be  made  over  in  accordance 

wth  the  testator's  directions,  Uit  that,  as  to 

the  realty,  the  Court  could  not  affect  the 

estate  which  had  passed  to  the  assignee,  and 

that  C.   must   make   compensation  to  the 

amount  of  rents  and  profits  withheld. 

At  the  date  of  the  settlement  next  here- 
inafter stated,  Henry,  late  Lord  Maynard, 
was  seised  in  fee  of  the  freehold  and  copy- 
hold hereditaments  and  absolutely  entitled 
to  the  personal  estate  therein  specified. 

Under  this  settlement,  made  upon  Lord 
Maynard's  marriage,  certkin  freeholds  stood 
iifflited  immediately  before  his  death  to 
the  nae  of  Lord  '  Maynard  for  life,  with 
remainder  to  the  use  of  the  children  of  the 
marriage,  in  such  shares  and  for  such 
estates  as  Lord  Maynard  should  by  deed 
or  will  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  such  children  as  tenants 
in  common  in  tail,  with  cross-remainders 
between  them,  with  an  ultimate  remainder 
to  the  use  of  Lord  Maynard  in  fee;  and 
certain  copyhold  estates  were  settled  by 
way  of  trust  in  a  similar  manner ;  and  two 
snms  of  stock  were  vested  in  trustees  upon 
trust  for  Lord  Maynard  for  life,  and  after 
hiB  decease  for  the  children  of  the  marriage, 
as  he  should  appoint,  and  in  default  of 
appointment  for  such  children  equally,  the 
shares  of  the  sons  to  be  vested  at  twenty- 
one,  of  the  daughters  at  twenty-one  or 
marriage. 


There  were  five  children,  one  son  and 
four  daughters,  of  the  marriage  who  at- 
tained twenty-one.  One  of  them  died  in 
February,  1865,  without  issue,  and  another 
of  them,  Charlotte,  in  the  year  1834  inter- 
married with  Adolphus  Capel;  no  settle- 
ment was  made  upon  the  marriage,  and 
as  there  had  been  issue  of  the  marriage, 
Adolphus  Capel  was  by  the  curtesy  tenant 
for  life  of  the  real  estate.  Charlotte  Capel 
and  her  husband  were  still  living. 

In  1850,  and  again  in  1855,  Adolphus 
Capel  took  the  benefit  of  the  Insolvent 
Debtors  Acts  then  in  force,  and  all  his 
property  became  vested  in  Mr.  Stansfeld, 
as  provisional  assignee. 

Lord  Maynard,  by  his  will,  dated  the 
29th  of  April,  1843,  gave  to  Mre.  Capel 
an  annuity  of  1,200/.  a  year  for  her  life, 
for  her  sole  and  separate  use,  and  he  de- 
clared that  the  provision  made  by  lus  will 
for  his  son  and  daughters  should  be  accepted 
by  them  respectively  in  full  for  any  share 
or  interest  they  might  have  in  the  pro- 
perty comprised  in  his  marriage  settlement, 
and  that  they  respectively  should  execute 
such  instruments  and  do  such  other  acts 
as  his  trustees  might  think  requisite  for 
relinquishing  such  shares,  it  being  his 
wish  and  intention  that  the  same  settle- 
ment so  &r  as  regarded  his  son  and  daugh- 
ters, and  any  interest  thereby  given  to 
them,  should  be  annulled  and  made 
void. 

The  general  residue  of  the  testator^s  pro- 
perty was  given  to  the  trustees  upon  certain 
trusts  in  the  will  mentioned. 

Lord  Maynard  died  on  the  19th  of  May, 
1865. 

The  share  coming  to  Mrs.  Capel  under 
the  settlement  was  of  much  less  value  than 
the  annuity  given  to  her  by  the  will,  and, 
besides,  was  not  secured  to  her  separate  use. 
Mrs.  Capel  had  therefore  declared  that  she 
accepted  the  annuity  in  full  of  her  share  and 
interest  under  the  settlement,  and  that  she 
was  willing  to  do  all  necessary  acts  for 
relinquishing  the  latter  to  the  trustees  of 
the  wilL  ^e  assignee  of  her  husband, 
however,  alleged  that  all  the  interest  which 
Mrs.  Capel  or  her  husband  in  her  right 
took  under  the  settlement  was  now  vested 
in  him,  and  he  disputed  Mrs.  CapeFs  right 
to  oust  or  disappoint  him  or  Mr.  Capel's 
creditors  by  her  election. 
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Mr.  Capd  'wns  willing  to  concur  with 
hifl  wife  in  executing  a  disentailing  deed 

Thia  was  a  petition  by  the  trustees,  pray- 
ing, amongst  other  things,  a  declaration  as 
to  the  course  which  they  ought  to  take  in 
reference  to  Mrs.  Capel's  annuity. 

Mr.  RoU  and  Mr.  Faber^  for  the  peti- 
tioners. 

Mr.  W.  M.  James  and  Mr.  Freelingy  for 
Mrs.  CapeL — It  is  clearly  for  Mrs.  Capel's 
benefit  to  take  under  the  will  in  preference 
to  the  settlement,  and  the  Court  will  elect 
for  her  accordingly. 

Mr,  Osborne  and  Mr.  Briggs^  for  the 
assignee  of  Mr.  CapeL — As  to  Uie  personal 
property  comprised  in  the  settlement,  we 
admit  that  it  is  subject  to  the  wife's  equity. 
The  Court  may  therefore  give  up  for  her 
whatever  it  would  settle  upon  her  and  her 
children.    As  to  the  real  estate,  however, 
the  case  is  different,  for  the  limitations  of 
the  freeholds  are  legal  and  the  estate  of  the 
husband  in  right  of  his  wife  is  actually 
vested  in  the  assignee,  and  the  Court  can- 
not compel  him  to  convey  away  his  estate. 
PuUeney  ▼.  Lord  DarlingUmy   7  Bro. 
P.C.  edit.TomL  546, 547;  s.c  2Ve8. 
jun.  544,  560. 
Gretton  v.  Haward,  1  Swanst.  409,  see 

p.  413,  note. 
Brodte  v.  Barry,  2  Ves.  &  B.  127. 
1  Roper  on  Utisband  and  Wife,  p.  30, 
note  (2nd  edit). 
Mr.  AmphleU,  Mr.  Walford,  Mr.  Schom- 
berffy  Mr.  Deufsnap  and  Mr.  M.  W.  Hunter, 
for  other  parties. 

Mr.  W.  M.  James  was  heard  in  reply  to 
the  aigument  of  Mr.  Capel's  assignee. 

Wood,  V.C. — ^As  to  the  personal  estate, 
subject  to  the  settlement,  it  is  not  reduced 
into  possession,  for  the  fiind  is  outstanding 
in  trustees.  The  Court  can,  therefore,  lay 
its  hands  upon  this  fund  and  say,  that,  as 
the  benefit  of  the  wife  requires,  it  must  be 
made  over  to  the  trustees  of  the  will  But 
as  to  real  estate,  I  cannot  divest  the  estate 
of  the  assignee.  To  that  extent,  therefore, 
the  Court  is  unable  to  elect  on  Mrs.  Capel's 
behalf  in  favour  of  the  will,  and  she  must 
therefore,  to  that  extent,  make  compensa- 
tion to  the  trustees  of  the  vnlL 
.  The  minutes  declared  that  Charlotte 
Mary  Capel,  electing  to  take  the  annuity 


of  1,200/.  a  year,  under  the  will  of  Heniy, 
late  Lord  Maynard,  her  efection  should  be 
without  prejudice  to  the  interest  of  the 
assignee  in  respect  of  the  marital  right  of 
her  husband. 

SoUdton— Mem.  Walker  k  Jcrwood,  for  pett- 
tionets  (the  defendanti  in  both  saite);  Mom. 
Caproo,  Brabant  k  Daltoa;  Mr.  A.  H.  (}bp- 
ham ;  Meean.  EUia  k  EUla ;  Uemn.  Hantec, 
Gwatkin  k  Hunter ;  Menrs.  F.  H.  &  H.  H. 
Walfurd;  MeasrB.  Walker  ft  Twyford,  for  putiet 
■erved  with  petition  and  notice  of  decree. 


,V.C.f 
h  13.  ) 


GRI008  V.  OIBSOK. 
MAYNARD  «.  GIBSON. 


►  No.1 


-Power  of  Charging— 


Wood, 
March 

WUls  Act,  s.  33.- 
Lapse. 

A  power  of  charging  the  inheritance  given 
under  a  will  to  a  tenant  for  life,  teho  diet 
before  the  testator,  cannot  be  exercised  bff 
such  tenant  for  life  under  the  33n/  sedicn 
of  the  WiUsAeL 

Henry,  late  Lord  Maynard,  by  his  will, 
dated  the  29th  of  August,  1843,  devised 
his  real  estates  to  the  use  of  his  son  CSiarles 
Maynard  for  life,  with  remainders  over. 
The  will  provided  that  it  should  be  lawful 
for  the  said  Charles  Maynard,  at  any  time 
during  lus  life,  and  for  eveiy  other  person 
thereby  made  tenant  for  life  of  the  said 
estates,  as  and  when  they  respectively 
should  be  entitled  to  the  possession  or  to 
the  rents  and  profits  of  the  same  estates,  by 
any  deed,  or  by  their  respective  last  wills, 
or  any  codicil  or  codiciLs  Uiereto,  to  appoint 
unto  ail  or  any  of  their  respective  children, 
and  whether  he,  she  or  they  should  then 
have  attained  the  age  of  twenty-one  yean 
or  not,  any  annual  sum  of  money  not  ex- 
ceeding 400/.  for  each  of  such  diiidren,  to 
be  issuing  out  of  and  charged  upon  aU  the 
said  ^states,  and  to  be  paid  to  such  children 
during  their  respective  lives.  And  the  said 
Charles  Maynard  was  further  empowered 
to  limit  a  term  to  trustees  for  better  8ectt^ 
ing  the  payment  of  such  annuities. 

The  said  Charles  Maynard,  by  a  oodicii, 
dated  the  1st  of  December,  1864,  after 
reciting  that  his  fiiither,  Lord  Maynard,  who 
was  then  living,  but  who  had  authorised 
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him  to  flee  his  will,  had  devised  his  real 
estates  to  the  use  of  him  Charles  Maynard 
for  life,  with  remainders  over,  and  after  re- 
citing the  power  of  charging  given  to  him 
bj  the  said  will,  and  that  he  was  desirous  of 
exercising  the  said  power  in  manner  there- 
inafter expressed,  so  as  effectually  to  charge 
the  said  estates  with  such  provision  for  his 
younger  children  as  thereinafter  mentioned 
in  case  he  should  survive  his  father,  fidly 
believing  that  in  the  event  of  his  dying  in 
his  lifetime,  whoever  might  become  entitled 
to  the  estates  under  the  will  would  feel  in 
honour  bound  to  give  effect  to  that  his  wish 
and  desire,  did  in  exercise  of  the  said  power 
so  given  to  him,  and  of  every  other  power 
enisling  him  in  that  behalf,  thereby  limit 
and  appoint  to  every  child  of  his  living  at  his 
decease  (other  than  an  eldest  child),  the 
clear  annual  sum  of  400/.  to  be  payable  to 
him  or  her  during  his  or  her  natural  life, 
the  same  to  be  issuing  out  of  and  chaiged 
upon  the  estates  of  his  fi&ther,  which  he  was 
empowered  to  chaige  therewith,  and  to  be 
recoverable  in  the  same  manner  as  rents  in 
arrear  are  recoverable  by  landlords  upon  a 
common  demise. 

Charles  Maynard  died  on  the  2nd  of 
Jaaoary,  1 865,  leaving  two  infjBmt  daughters, 
Frances  Maynard  and  Blanche  Maynard, 
who  were  still  living,  and  no  other 
children. 

Lord  Maynard  died  on  the  19th  of  May, 
1865. 

The  33rd  section  of  the  Wills  Act,  7 
Will  4.  &  1  Vict.  c.  26,  is  as  follows :  "And 
be  it  further  enacted,  that  where  any  per- 
son, being  a  child  or  other  issue  of  the 
testator  to  whom  any  real  or  personal  estate 
shall  be  devised  or  bequeathed  for  any  estate 
or  interest  not  determinable  at  or  before 
the  death  of  such  person,  shall  die  in  the 
lifetime  of  the  testator  leaving  issue,  and 
any  such  issue  of  such  person  shall  be  living 
at  the  time  of  Uie  death  of  the  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shall 
take  effect  as  if  the  death  of  such  person 
had  happened  immediately  after  the  death 
of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  wilL" 

Doubts  had  been  suggested  whether, 
under  this  section,  the  will  of  Charles 
Maynard  did  not  operate  as  a  valid  exe- 
cution in  favour  of  Blanche  Maynard  of 
the  power  expressed  to  be  given  to  him  in 
Nbv  Skries,  35.— Chamc. 


his  father's  will,  and  the  present  petition 
asked  for  a  deckration  as  to  this  point 

Mr.  (hbamesiid  Mr,  Briggs^  for  Blanche 
Maynard,  aigued  that  the  power  of  charg- 
ing, being  « an  emolument  annexed  in 
privity"  to  the  tenant  for  life's  estate — 
1  SugiL  (m  Powers,  6th  edit,  44,  was  an 
interest  within  the  purview  of  the  sec- 
tion— 

Thomas  v.  Janes,  2  Jo.  A:  H.  475;  s.c. 

1  De  Gex,  J.  &  S.  63;  31  Law  J. 

Rep.  (N.S.)  Chanc  732;    32  Ibid. 

139. 

Johnson  v.  Johnson,  3  Hare,  157  ;  s.  c 

13  Law  J.  Rep.  (n.s.)  Chanc.  79. 
JoTuss  V.  Soutkall,  30  Beav.  187 ;   s.  c. 
30  Law  J.  Rep.  (n.s.)  Chanc  875. 
Mr,  RoU  and  Mr.  Faber,  Mr.  AmpkleU 
and  Mr.  Walford,  Mr.  Osborne  and  Mr. 
Briggs,  Mr.  tkhomberg,  Mr.  FreeUng  and 
Mr.  EveriU,  for  other  parties. 

Wood,  V.C— In  Thomas  v.  Jones  the 
power  was  contingent  when  the  donee 
exercised  it;  that  is  a  different  case  from 
the  present,  in  which  the  power  had  not 
been  created.  The  whole  question  turns 
upon  the  33rd  section  of  the  Wills  Act, 
a  provision  which  does  not  seem  peculiarly 
well  framed  for  the  purpose  which  the 
legislature  had  in  view,  since  if  a  sou  of 
the  testator  were  insolvent  and  died  leaving 
issue  who  survived  their  grand&ther,  the 
son's  creditors,  not  his  children,  would  be 
the  parties  benefited.  Now,  I  am  not 
satisfied  that  the  power  in  question  faUs 
under  the  designation  of  an  estate  or  inters 
est;  but  if  it  does,  I  am  clearly  of  opinion 
that  it  is  an  estate  or  interest  determinable 
at  the  death  of  the  donee.  I  shall  make  a 
declaration  that  the  annuity  of  400/.  a  year 
is  not  effectually  appointed. 

Solicitors— Messrs.  F.  H.  k  H.  H.  Walford,  for 
petitioners ;  Messrs.  Capron,  Brabant  ft  Dalton ; 
Mr.  A.  H.  Clapbam;  Messrs.  Ellis  k  EUis; 
Messn.  Hunter,  Gvratkin  ft  Hunter;  Meesrs. 
Walker  ft  Jerwood,  for  parties  served  with 
petition  and  notice  of  decree. 
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Stuabt,  V.C. 
March  12. 


COURTS  OF  CHANCERY: 


[N.S. 


I  In 


re  vizard's  tbusts. 


Power  o/AppaifUtnenl — Bankruptcy  Act, 
lSei—Tru8t-Deed/or  Beiufit  of  Crediton 
— Subsequent  Appointment  to  Debtor, 

In  November,  1861,  A,  being  one  of  the 
ofy'ects  of  a  power  of  appointment  of  a  fund, 
to  a  share  of  which  he  was  also  entitled  in 
default  of  appointment,  executed  a  deed  in 
the  form  of  Schedule  D.  of  the  Bankruptcy 
Act,  1861,  conveying  all  his  estate  and 
effects  to  a  trustee  for  the  benefit  of  his  cre- 
ditors. The  deed  was  duly  registered.  In 
1864  the  donee  of  the  power  made  an  ap- 
pointment by  will,  in  A's  favour,  of  the 
same  share  of  the  fund  as  A,  would  have 
taken  in  default  of  appointment : — Held, 
that  by  virtue  of  the  appointment  A,  was 
entitled  to  the  share  of  the  fund  therein  comr- 
prised  as  against  the  trustee  of  the  deed  of 
November,  1861. 

In  November,  1861,  Frederick  Vizard, 
by  a  deed  in  the  form  comprised  in  Schedule 
D.  of  the  Bankruptcy  Act,  1861,  conveyed 
all  hlB  estate  and  effects  to  R  P.  Shute  for 
the  benefit  of  his  creditors.  The  deed  was 
afterwards  duly  registered. 

At  the  date  of  the  deed  F.  Vizard  was 
one  of  the  objects  of  a  power  of  appoint- 
ment vested  in  his  annt  of  a  fund  under 
the  wiU  of  her  deceased  husband,  and  he 
was  also  entitled  under  that  will  to  a  vested 
interest  in  one  fifth  part  of  a  moiety  of  the 
same  fund  in  default  of  appointment. 

In  1865  the  aunt  died,  having,  by  will, 
dated  in  1864,  appointed,  in  F.  Vizard's 
fevour,  one  fifth  part  of  a  moiety  of  the 
fund,  being  the  same  share  thereof  as  he 
would  have  taken  under  his  uncle's  will  in 
defiiult  of  appointment. 

The  trustee  under  the  will  of  the  aunt 
had  paid  F.  Vizard's  share  of  the  fund  into 
court,  under  the  Trustee  Relief  Act ;  and 
this  was  a  petition  by  F.  Vizard  for  the 
payment  of  that  share  to  him. 

The  question  was,  whether  the  petitioner, 
by  virtue  of  the  appointment,  or  the  trustee 
of  the  deed,  was  entitled  to  the  fund  in 
court 

Mr.  Bacon  and  Mr,  Chapman  Barber, 
for  the  petitioner.  —  By  section  198.  of 
the  Bankruptcy  Act  of  1861  a  certificate 


of  the  filing  and  registration  of  the  deed 
of  NovemW,  1861,  was  avaikble  to 
the  petitioner  as  a  protection  in  bank- 
rnptcy.  Then,  was  this  after  -  acquired 
property  Y  At  the  date  of  the  deed  F. 
Vizard  had  a  defeasible  interest  in  the  fond. 
That  interest  was  divested  by  the  appoint- 
ment, and  he  thereby  acquired  a  new  inter- 
est    The  case,  however,  was  governed  by 

Lee  V.  Olding,  25  Law  J.  Rep.  (n.s.) 
Chanc.  580. 
They  also  referred  to — 

Ex  parte  Gibbins,  13  W.  Rep.  1001; 
8.  a  34  Law  J.  Rep.  (k.b.)  Bankr.  39. 

Sugden  on  Pothers,  8th  edit  78. 

Mr.  Matins,  for  the  trustee  of  the  deed. 
— The  petitioner  took  no  new  interest  nnder 
the  appointment  The  share  which  was 
appointed  to  him  was  the  same  as  that 
which  was  given  to  him  by  his  uncle's  wiJl 
in  default  of  appointment 
.  [Stuart,  V.C— Can  it  be  said  that  the 
appointee  did  not  take  under  the  appoint- 
ment; that  he  did  not  thereby  acquire  a 
new  title  ?] 

Mr,  Matins, — If  the  donee  of  the  power 
had  appointed  a  different  share  from  that 
which  the  petitioner  would  have  taken  in 
default  of  appointment,  the  petitioner 
would  then  have  taken  under  the  appoint- 
ment; but  as  matters  now  stood  he  took 
under  the  limitation  in  de&ult  of  appointr 
ment 

Mr,  Pearson,  also  for  the  trustee  of  the 
deed. — The  power  of  appointment  was  not 
a  general  power,  but  merely  a  power  of 
distribution,  and  the  appointment  must  be 
incorporated  with  and  read  as  part  of  the 
will,  according  to  the  ordinary  rules  a}^li- 
cable  to  the  construction  of  powers. 

Mr,  Roxburgh,  for  the  trustee  of  the  will 
of  the  testator's  widow. 

Stuart,  V.C. — I  see  no  reason  whatever 
for  altering  the  view  which  I  took  of  the 
law  in  Lee  v.  Olding.  In  the  present  case 
the  argument  lies  in  a  very  narrow  oompassL 
No  doubt,  some  difficulty  appears  to  exist 
from  the  fact  that  the  appointment  ^ves 
to  the  appointee  neither  more  nor  less  than 
he  would  have  taken  in  default  of  appoint- 
ment. But  the  appointment  was  made  by 
an  instrument,  .duly  executed  according  to 
the  power,  by  a  person  havii^  authority 
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to  ezecate  it;  and  who  by  it  purported  to 
^point  the  property,  and  did  in  fact  appoint 
it,  to'persons  who  were  the  very  objects  of 
the  testator^B  bounty.  How,  then,  can  the 
Couit  say  that  an  instrument  which  is  a 
proper  exercise  of  a  power  by  the  donee 
thereof  in  fevour  of  the  objects  of  the 
power  is  inoperative  merely  because  it 
gives  those  objects  the  same  interest  as 
they  would  have  taken  in  default  of  appoint- 
mentt  The  apparent  difficulty  of  the  case 
is  to  be  solved  by  the  reasoning  found  in 
Lu  V.  Olding,  which  I  think  contains  a 
aound  exposition  of  the  law  applicable  to 
thii  case.  There  is  no  authority  to  justify 
me  in  saying  that  the  instrument  pur- 
porting to  exercise  the  power  of  appoint- 
ment given  by  the  will  of  the  testator,  is  not 
a  vdid  exerdse  of  that  power;  and  I  must, 
therefore,  declare  that  the  petitioner  is 
entitled  to  the  fund  in  court,  and  make  an 
order  for  payment  to  him  accordingly.  The 
tmstee  of  tibe  will  of  the  testator's  widow 
must  have  his  costs  out  of  the  fund  in 
court 


SoBciton — Mtns.  Meredith  k  LncM,  agenti  for 
MeMn.W«nl  k  PMtriok,  Bristol,  for  petitioner; 
Hemi.  Viard  k  AnaUM,  agenU  for  £.  Parker 
Shute,  Milford,  for  reepondenta. 


7.C.) 
;.       V  In 
13.    i 


re  BUSSBLL  8  BSTATS. 


Wood,  V.C. 

1866. 
March 

TrwUe  Act,  ISSO—Constrtictive  Trusts- 
Vendor  dying  Intestate, 

A  person  seised  in  fee  of  land  which  a 
railway  company  were  empowered  to  take 
eompulsorily  entered  into  a  voluntary  agree- 
HMnt  for  sale  to  the  company.  After  the 
purchase-money  had  been  paid,  and  the  com- 
pany had  taken  possession  and  had  accepted 
the  title,  the  vendor  died  intestate,  leaving 
on  infant  heir-at-law : — Held,  thai  the  heir- 
at-law  was  a  trustee  within  the  meaning  of 
the  Trustee  AU,  1850. 

The  London,  Brighton  and  South  Jdoast 
Bailway  Company  were,  by  an  act  with 
which  the  Lands  Clauses  Consolidation 
Act,  1845,  was  incorporated,  authorized  to 
take  certain  pieces  of  land  of  which  John 
fiossell  was  seised  in  fee. 


After  the  act  passed,  John  Russell,  by 
an  agreement  in  writing  duly  signed,  con- 
tracted with  the  company  for  the  sale  to 
them  of  the  said  pieces  of  land  for  2,550/. 

The  purchase-money  was  paid,  the  com- 
pany were  let  into  possession  and  accepted 
the  title;  but  before  the  conveyance  was 
executed  John  Hussell  died  intestate  as  to 
the  land  the  subject  of  the  agreement, 
leaving  an  infant  heir-at-law. 

The  company  now  presented  a  petition, 
alleging  that  John  Hussell  was  at  the  time 
of  his  death  a  trustee  of  the  land  in  ques- 
tion, and  praying  that  a  person  might  be 
appointed  to  convey  it  to  them  under  the 
Trustee  Act,  1850. 

The  petition  was  not  served  upon  the 
heir-at-law. 

Mr.  Taylor,  for  the  petition,  said  that 
a  similar  order  had  been  made  in 

In  re  the  Manchester  and  Southport 
Railway  Company,  19  Beav.  365. 
He  also  referred  to 

In  re  Carpenter,  Kay,  418. 

Wood,  V.C. — ^I  confess  that  it  seems  to 
me  that,  in  a  case  like  the  present,  there 
is  no  occasion  to  require  a  suit  for  specific 
performance  to  be  instituted.  I  think  I 
may  safely  make  the  order.  The  petition, 
however,  must  be  served  on  the  inf^t  heir- 
at-law. 

SolidtorB— Mean.  G.  Faithfull  k  Co. 


.} 


SPARLING  V,  BBERKTON. 


Wood,  V.C. 
March  13,  2C 

Solicitor — Effect  of  Want  of  Certificate. 

A  solicitor  who  has  been  duly  admitted 
and  enrolled,  hut  who  has  neglected  to  take 
out  his  annual  certificate  in  proper  time,  is 
nevertheless  competent,  while  uncertificated, 
to  bind  a  client  ignorant  of  the  woM  of 
the  certificate  cu  between  such  client  and 
third  persons. 

This  was  a  summons,  a4Joumed  into 
Court,  by  which  the  plaintiff  sought  to  set 
aside  the  appearance  entered  for  the  defen- 
dant, and  all  subsequent  proceedings  in  the 
cause  by  Mr.  Long,  on  tiie  ground  that  at 
the  time  the  appearance  was  entered  Mr. 
Long  had  not  taken  out  an  annual  certifi- 
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cate  entitling  him  to  practise  as  a  solicitor 
of  the  Court 

Mr.  Long  had  been  duly  admitted,  and 
had  duly  taken  out  a  certificate  for  the  year 
ending  the  1.5th  of  November,  1865,  and 
his  name  accordingly  appeared  in  the  Late 
List  for  1865  ;  but  he  did  not  get  his  cer- 
tificate for  the  subsequent  year  stamped 
till  the  30th  of  December,  1865.  Cer- 
tificates, if  renewed  before  the  16th  of 
December,  are,  by  the  23  &  24  Vict.  c.  127. 
8.  22,  available  as  from  the  16th  of  Novem- 
ber ;  but,  if  not  stamped  before  that  day, 
avail  only  from  the  day  of  their  date. 

The  appearance  was  entered  by  Mr.  Long, 
for  the  defendant,  on  the  7th  of  December, 
1865,  and  the  summons  was  taken  out, 
by  the  plaintiff,  on  the  22nd  of  January, 
1866. 

Mr,  Evfritt,  for  the  summons.  —  The 
appearance  having  been  entered  by  a  person 
not  qualified  to  act  as  a  solicitor  of  the 
Court  is  wholly  void — 

6d'7  Vict,  c,  73.  M.  2,  21,  35. 
The  Queen  v.   Buchanan,  8  Q.B.  Rep. 
883;  s.  a  16  Law  J.  Rep.  (n.s.)  Q.R 
227. 
Hawkins  v.  EdwardSj  4  Moo.  603. 
In  re  the  Duke  of  Brunswick,  4  Exch. 
Rep.  492 ;  s.  c.  19  Law  J.  Rep.  (n.s.) 
Exch.  112. 

Mr,  T,  H,  Roberts,  for  the  defendant — 
The  effect  of  an  omission  to  renew  the  cer- 
tificate is  only  to  render  the  solicitor  unable 
to  recover  his  fees ;  but  his  acts,  as  agent 
for  the  client,  are  valid,  unless  the  client 
was  aware  of  the  want  of  the  certificate. 
Here  it  is  not  attempted  to  be  shewn  that 
the  defendant  knew  of  the  defect ;  and,  in 
fact,  Mr.  Long's  name  appears  in  the  Law 
List  for  1865,  which,  by  the  23  &  24  Vict 
c.  127.  8.  22,  is  prima  facie  evidence, — 

6  <k  7  Vict,  c,  73.  s,  2^. 

In  reliodffson,  3  Ad.  <fe  R  224. 

Uodgkinson  v.  Mayer,  6  Ibid.  194  ;  a.  a 
6  Law  J.  Rep.  (N.a)  K.B.  113. 

ChUt,  Arch,  Prac  (12th  edit),  p.  69. 

Eeeder  v.  Bloom,  10  Moo.  261. 

Smith  V.  WiUon,  1  DowL  545. 

Anonymous  y.  Sexton,  Ibid.  180. 

HUleary  v.  Hwigate,  Ibid.  56. 
At  all  events,  the  proceedings  subsequent 
to  the  30th  of  December  are  valid. 


Mr,  Everiii,  in  reply. — The  caiMs  cited 
for  the  defendant  aU  oocnired  before  the 
present  Attomies'  Act 

Wood,  V.C. — ^This  is  a  sammons  taken 
out  to  vacate  the  appearance  entered  for 
the  defendant  on  the  ground  that  at  the 
time  when  it  was  entered  his  solicitor  was 
not  duly  certificated.  I  have  looked  throng 
the  cases  cited,  and  they  amount  to  tSm, 
that  although  a  person  in  this  position  will 
have  great  difficulty  in  obtaining  his  fees, 
yet  his  acts  as  solicitor  will,  as  against  third 
persons,  be  valid  and  binding.  It  would 
be  exceedingly  mischievous  if  persons  were 
held  liable  in  respect  of  the  status  of  their 
advisers,  when  they  had  no  means  of  know- 
ing it  exactly,  and  especially  woold  this 
be  so  with  regard  to  the  renewal  of  certifi- 
cates. I  find,  therefore,  that  in  some  cases 
eiven  a  person  who  was  no  solicitor  at  all 
was  considered  competent  to  bind  his  dient 
as  between  him  and  third  parties. 

The  present  case  is  even  stronger  than 
those  to  which  I  have  referred.  For  this 
person's  name  was  on  the  rolls,  was  in  the 
Law  List  for  1865,  and  there  was  nothing 
to  suggest  to  the  defendant  the  want  of  the 
certificate.  I^  therefore,  I  hold  his  acts  as 
the  defendant's  solicitor  to  be  void,  I  shaU 
put  every  one  to  the  trouble  of  going  to 
Somerset  House  to  see  whether  his  oppo- 
nent's solicitor  has  taken  out  his  certificate 
in  proper  time. 

I  apprehend,  however,  that  the  defendant 
is  clearly  bound  by  the  acts  of  Mr.  Long  as 
his  solicitor,  and  for  reasons  which  I  cannot 
better  express  than  by  adopting  the  lan- 
guage of  the  learned  Judge  who  decided 
the  case  of  Hoidgate  v.  Slight  (1).  ««11ie 
statute  6  A  7  Vict,  c  73.  s.  2.  raaets,  that 
no  person  shaU  act  as  an  attorney  unless 
admitted  and  enrolled  and  otherwise  duly 
qualified.  Admission  and  enrolment  are 
considered  conditions  precedent  to  the  power 
of  acting  as  an  attorney.  Bat  when  we 
come  to  section  26,  the  clause  relating  to 
the  effect  of  the  want  of  a  certificate,  we 
find  the  provision,  that  no  person  who  as 
an  attorney  shall  sue,  prosecute,  or  oany 
on  any  action,  suit,  or  other  proceeding 
without  having  previously  obtained  a 
stamped   certificate,   shall    be  capable  of 

(1)  21  Law  J.  R«p.  (H.S.)  Q.B.  74,  75. 
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nnintuning  any  action  for  his  fees  for 
canyiog  on    such    business.      It    seems 
to  me,  therefore,  that  an  attorney,  though 
uncertificated,  may   do  acts  in  his  capa- 
cit7  of  attorney  which    shall    be  vaUd, 
but   that    the    result    will    be    that    he 
will  in  such  case  lose  his  fees."     These 
remarks  Sfeem  to  me  to  contain  very  sound 
sens&   What  could  the  plaintiff  do  in  such 
a  easel  The  solicitor's  name  in  the  Law 
iMt  is  prima  fade  evidence  of  his  holding 
a  certificate.    That,  it  is  true,  is  displaced 
in  the  present  case;  but  I  agree  with  the 
ailment  addressed  to  the  Judges  of  the 
Cbnrt  of  Queen's  Bench  that  a  solicitor 
who  has  not  taken  out  his  certificate  is 
under  the  new  law  in  a  different  position 
from  that  which  he  was  in  under  the  old 
law,  since  it  is  not  now  requisite  that  he 
should  foe  re-admitted.    I  shall  be  injuring 
all  pbintiffs  and  defendants  if  I  hold  that 
e?eiy  one  must  go  and  see  whether  his 
opponent's  solicitor  has  taken  out  his  certi- 
ficate in  proper  time.    The  summons  must, 
therefore,  be  dismissed,  and  as  at  the  time  it 
was  taken  out  Mr.  Long  had  obtained  his 
certificate,  with  costs. 

Sofidton — Messrs.  Hill  &  Hoyle,  for  plaintiff. 


>iaLLT.  > 

9,  21.  ) 


DUTTON  V,  FUKKiaa. 


MR. 

LOBD   ROMILLT. 

April  19, 

Interpleader  Suit — Sheriff — Claim  unth- 
draim — Costs, 

A  sheriffs  wkoy  vnder  ajL  fa,  against  a 
roUwajf  compawjfy  had  levied  executum  en 
certain  poods  upon  the  premises  of  iht  com- 
pany^  was  served  with  a  notice  by  a  third 
party  theU  he  claimed  the  poods,  and  there- 
upon the  sheriff,  without  giving  any  notice 
of  this  claim  to  the  creditors  at  whose  in- 
fiance  the  writ  had  been  sued  oiU,  filed  a 
bill  of  interpleader: — Held,  that  the  plain- 
tiff had  acted  too  hastily,  and  on  the  pro- 
ceedings being  stayed,  must  pay  the  costs  of 
the  suit 

This  was  a  motion  in  an  interpleader  suit 
instituted  by  the  sheriff  of  Southampton, 
that  Uie  proceedings  in  the  suit  might  be 
stayed,  and  for  the  payment  to  the  plaintiff 
of  his  ooets. 


The  plaintiff,  who  had  seized  certain 
locomotives,  rails,  plant  and  other  chattels 
on  the  premises  of  the  Hayling  Railway 
Company,  under  a  writ  of  fi.  fa^,  sued  out 
of  the  Court  of  Chancery  against  the  com- 
pany by  the  defendants  Darrell,  Grant  and 
Crookall,  was,  on  the  9th  of  March,  1864, 
served  with  a  notice  from  the  defendant 
Fumiss,  who  was  the  contractor  to  the  line, 
that  the  goods  seized  belonged  to  him 
and  not  to  the  company,  and  requiring  the 
plaintiff  to  give  up  possession.  The  plaintiff 
gave  no  notice  whatever  of  this  claim  of 
Fumiss  to  the  other  defendants,  the  judg- 
ment creditors,  and  they,  on  the  16th  of 
March,  obtained  an  order  upon  him  to  make 
his  return  upon  the  17th  of  March.  There- 
upon, on  the  19th  of  March,  he  filed  this 
bill  against  Fumiss  and  the  judgment  cre- 
ditors praying  that  they  might  interplead, 
and  that  the  defendant  Fumiss  might  be 
restrained  from  taking  any  proceedings  at 
law  for  the  recovery  of  the  .goods  seized. 
The  motion  for  an  injunction  came  on  upon 
the  22nd  of  March,  and  it  was  then  agreed 
that  it  should  stand  over  till  the  2nd  seal 
in  Easter  Term,  until  certain  other  inter- 
pleader summonses  taken  out  at  common 
law  in  respect  of  the  same  goods  should 
have  been  disposed  o£  The  execution  cre- 
ditors, when  served  with  notice  of  motion 
and  the  bill,  gave  to  the  plaintiff  no  intima- 
tion that  they  meant  to  withdraw  their 
claim;  but  the  next  day,  the  23rd  of  March, 
they  gave  him  notice  of  having  withdrawn 
it.  Under  the  above  circumstances  the 
plaintiff  made  this  application. 

Mr.  Ghrdiner,  in  support  of  the  motion, 
relied  on 

Symes  v.  Magnay,  20  Beav.  47. 
Hale  V.  the  Saloon  Omnibus  Company, 
4  Drew.  492,  500 ;  s.  c.  28  Law  J. 
Rep.  (n.8.)  Chanc.  777. 
Mason  v.  Hamilton,  5  Sim.  19. 

Mr.  Roberts,  for  the  defendant  Fumiss, 
and 

Mr.  Speed,  for  the  execution  creditors, 
disputed  the  plaintiff's  right  to  file  such  a 
bill  as  this. — In  this  case  there  was  no 
question  as  to  whom  the  goods  belonged  to. 
The  sheriff  had  obtained  possession  of  them 
improperly,  and  no  interpleader  would  lie — 
SlingsbyY.  Boulton,  1  Yes.  &  B.  334. 
Tufton  V.  Harding,   29  Law  J.  Rep. 

(N.s.)  Chanc  225. 
Chitti^sArchbUd,  p.  1318. 
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If  the  sheriff  had  any  right  to  interplead, 
he  should  have  taken  proceedings  at  law. 

Mr,  Kekewich,  for  the  railway  company, 
took  no  part  in  the  argament 

Mr,  Gardiner,  in  reply,  contended  that 
since  the  writ  of./?,  fa,  had  been  issued  out 
of  this  Court,  the  plaintiff  was  right  in 
coming  here;  as  a  stakeholder  between 
the  owner  of  the  goods  and  the  judgment 
creditors,  he  would  be  protected  by  the 
Court 

The  Mastsb  of  the  Rolls  said  that 
the  plaintiff  was  in  the  wrong.  The  defen- 
dants had  referred  to  the  case  of  Slinky 
V.  BculUmy  where  Lord  Eldon  had  laid  it 
down  that  a  sheriff  could  not  file  a  bill  of 
interpleader  at  all,  because  he  is  bound  to 
take  the  goods  at  Ids  own  peril  He  doubted 
whether  he  should  be  disposed  to  fix  the 
rule  so  tightly  as  that,  that  was  to  say  that 
a  sheriff  could  not  file  a  bill  of  interpleader 
at  all ;  but  he  was  clearly  of  opinion  that 
the  sheriff  could  not  do  so  before  he  had 
asked  the  judgment  creditors  whether  they 
claimed  the  goods  he  had  seized,  because 
if  they  did  not  daim  them,  he  ought  to  give 
them  up.  Not  having  done  tUs,  l£e  plaintiff 
had  acted  too  hastily,  and  must  pay  the 
costs  of  the  suit. 

Solicitors— Mr.  H.  Sowton,  a^^t  for  Mr.  T.  B. 
Woodham,  Winchester,  for  pUtintiff ;  Mr.  T.  T. 
Sismey,  agent  for  Mr.  G.  M.  Arnold,  Graves- 
end  ;  Messrs.  Smith,  Fawdon  k  Lowe,  agents 
for  Mr.  R.  W.  Ford,  Portsmouth,  and  Mr.  G. 
T.  Porter,  for  the  defendants. 


I.     i 

iMILLT.   y 

5,26.  J 


M.R. 

LOBD  BOMILLT.  ).  BKSD  V.  FENN. 

April  25, 

Statute  of  Limitaiionsy  23  <k  24  Vict,  c,  38. 
8. 13. — Suit  to  recover  Personal  Estate  of 
Intestate, 

The  \Uh  section  of  the  act,  23  4t  24  Vict, 
c  38,  is  no  bar  to  a  suit  by  the  adminis- 
trator de  bonis  non  of  an  intestate  against 
the  personal  representative  of  the  original 
administrator  to  recover  assets  which  by 
tnistcJce  had  been  misappropriated  by  the 
original  administrator  more  than  twenty 
years  before,  where  the  persons  entitled  were 
sui  juris  at  the  time. 

Per  the  Master  of  the  Rolls — The  section 


applies  to  assets  distrHmted  by  the  ocbttnti- 
irator,  not  to  assets  retained  by  him, 

Joseph  Reed,  of  Fordham,  died  in  the 
year  1839,  a  widower  and  intestate,  leaving 
Thomas  Reed,  his  eldest  son  and  heir-at- 
law,  and  the  plaintiff  Maiy  Reed  and  seven 
other  children  surviving,  who  with  the 
children  of  a  deceased  diild  were  his  only 
next-of-kin. 

The  intestate  died  possessed  of  both  real 
and  personal  estate;  Thomas  Reed,  the 
eldest  son,  took  out  letters  of  adndidstra- 
tion  to  his  father's  effects,  and  took  posses- 
sion of  all  the  property,  both  real  and 
personal;  the  personalty,  or  what  was  sup- 
posed to  be  the  personidty,  he  duly  admin- 
istered and  accounted  for;  and  the  frediold 
estate,  or  what  was  supposed  to  be  the 
freehold  estate,  he  retained  for  his  own  nse, 
remaining  in  possession  or  in  the  receipt 
of  the  rents  till  his  death,  which  took  place 
in  February,  1863. 

By  his  will,  dated  in  1855,  Th<»nas 
Reed  devised  and  bequeathed  all  his  real 
and  personal  estate  to  his  wife  Sarah  Reed 
absolutely,  and  appointed  her  sole  exe- 
cutrix. Sarah  Reed  took  possession  of  all 
Thomas  Reed's  personalty,  and  she  also 
entered  into  possession  of  all  his  real  estate, 
including  all  that  he  had  held  as  heir-at- 
law  of  Joseph  Reed,  and  she  continued  in 
such  possession  till  her  death,  which  oc- 
curred in  December,  1863. 

Sarah  Reed  duly  made  her  will,  dated 
in  May,  1863,  and  thereby  she  devised  and 
bequeathed  all  her  real  and  personal  estate 
to  the  defendant  James  Fenn  upon  certain 
trusts,  and  she  appointed  him  sole  executor. 
James  Fenn  proved  the  will,  and  thereby 
became  the  legal  personal  repreaentatiye 
both  of  Sarah  Reed  and  Thomaa  Reed. 

Among  the  estates  belonging  to  Joseph 
Reed  of  which  Thomas  Reed  took  possession 
as  heir-at-law,  were  a  house  with  an  orchard 
and  two  paddocks  of  land  adjoining,  and 
two  cottages,  all  in  High  Street,  Fordham. 
These  were  held  by  Thomas  Reed  and 
Sarah  Reed  during  their  lives,  and  were 
put  up  for  sale  by  auction  by  James  Fenn, 
and  duly  knocked  down  to  a  purchaser. 

Upon  the  investigation  of  the  title  it 
was  found  that  these  premises  were  not 
freehold,  but  only  held  for  the  residue  of 
a  term  of  1,000  years  from  the  1st  of  May, 
1729,  whereupon  the  purchaser  required 
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the  ooncnrrenoe  of  the  legal  personal  repre- 
sentatiye  of  the  intestate  Joseph  Reed,  and 
to  make  a  title  letters  of  administration  de 
boms  non  to  the  estate  of  Joseph  Read 
were  taken  ont  by  the  plaintiff,  and  the 
purchase-money  was  paid  to  her  without 
prejudice. 

The  bill  prayed  for  an  account  of  the 
rents  and  profits  of  the  premises  comprised 
in  the  term  of  1,000  years  received  by  the 
defendant,  or  Thomas  Reed,  or  Sarah  Reed 
daring  their  respective  lives,  or  by  any 
other  person  for  their  use. 

The  defendant,  by  his  answer,  stated 
that  Thomas  Reed  duly  accounted  for 
eight-ninths  of  what  he  believed  to  be  the 
clear  residue  of  his  father's  personal  estate 
on  the  3rd  of  December,  1840,  being  the 
shares  of  himself  and  the  other  surviving 
children,  who  signed  receipts  for  their 
shares  on  that  day,  and  that  the  remaining 
one-ninth  was  subsequently  accounted  for 
by  him  to  the  children  of  his  deceased  sister 
Betty,  the  child  who  died  before  Joseph 
Reed.  The  defendant  further  insisted  that 
whatever  right  the  plaintiff  or  any  of  the 
children  of  Joseph  Reed  who  survived  him 
(other  than  Thomas  Reed)  could  then  claim 
as  one  of  the  nextof-kin  of  Joseph  Reed, 
to  any  part  of  his  personal  estate  accrued 
at  ktest  on  the  3Td  of  December,  1840, 
and  that  such  original  right  became  abso- 
lutely barred  after  the  lapse  of -twenty 
years  from  the  time  of  such  right  accruing, 
by  the  act  23  &  24  Vict.  c.  38,  there  having 
been  neither  payment  nor  acluiowledgment 
in  the  mean  time. 

Mr,  Speed  and  Mr.  FiaeheTy  for  the  plain- 
tiff stated  the  facts. 

Mr.  Wieketu,  for  the  defendant. — I  sub- 
mit that  it  is  settled  that  an  administrator, 
coming,  as  here,  to  recover  a  fund  for  the 
next-of-kin,  cannot  stand  in  a  better  posi- 
tion than  snch  nexf^of-kin.  I  only  allege 
that  eight-ninths  are  barred,  and,  conse- 
quently, the  plaintiff  is  entitled  to  an 
account ;  in  fact,  the  time  is  not  yet  come 
for  deciding  who  are  the  pcuides  entitled; 
that  will  be  seen  on  further  consideration. 
The  administrator,  of  course,  is  a  trustee;  but 
the  statute  enacts  that  he  shall  not  be  a 
trustee  for  the  purpose  of  excluding  the 
statute. 

[His  Lordship  intimated  that  he  thought 


the  act  only  applied  to  assets  distributed 
by  the  administrator,  and  not  to  assets 
retained  by  him.] 

I  submit  there  is  nothing  whatever  in 
the  act  so  to  limit  it  I  submit  that  the 
next-of-kin,  who  could  have  come  twenty 
years  ago  for  their  shares  are  barred,  and 
that  the  administratrix  will  only  be  en- 
titled to  recover  so  much  as  shall  not  have 
been  barred  by  the  statute. 

The  Mastke  op  the  Rolls. — I  am  of 
opinion  that  the  statute  does  not  apply 
here ;  if  the  administrator  had  said  to  his 
brothers  and  sisters,'* Here  are  my  accounts; 
I  ought  to  have  included  in  them  a  lease- 
hold interest,  but  I  have  not,  as  I  mean  to 
keep  it  for  myself,"  there  the  next-of-kin 
would  be  barred  after  twenty  years  if  they 
made  no  claim.  But,  suppose  another  case: 
suppose  (me  who  is  an  administrator  being 
made  residuary  legatee  of  A.  B,  and  taking 
possession  of  his  effects,  including  a  parti- 
cular asset;  suppose  he  afterwards  finds 
that  this  asset  did  not  belong  to  A.  B,  but 
was  held  by  him  as  trustee  for  the  intestate, 
would  the  next-of-kin  there  be  barred  after 
twenty  years  1  Or  suppose,  again,  a  mer- 
chant dpng  intestate,  and  that  twenty 
years  after  his  death  a  former  correspoiv* 
dent  of  his  at  New  York  writes  to  the 
administrator,  saying,  '^  I  owed  the  intes- 
tate 1,000^.  years  ago;  I  know  the  claim  is 
barred,  but  I  send  you  the  money  not- 
withstanding," would  the  administrator 
there  be  entitled  to  hold  that  for  him- 
self? 

Here  the  administrator  possessed  himself 
of  this  leasehold,  thinking  it  freehold ;  he 
does  not  investigate  the  title,  though  it  was 
his  duty  to  do  so ;  he  cannot  be  idlowed  to 
say,  after  twenty  years,  that  the  next-of- 
kin  are  barred.  The  Statutes  of  Limitations 
were  intended  to  prevent  useless  litigation 
and  to  smooth  over  difficulties  where  all 
the  proceedings  were  perfectly  fair  and 
straightforward,  but  where  the  proper  evi- 
dence, perhaps,  was  not  forthcoming:  not 
to  allow  one  man  to  keep  another's  money. 
I  shall,  however,  look  at  the  papers,  to 
see  if  the  question  is  ripe  for  decision. 

April  26. — His  Lordship  said  he  had 
considered  the  matter,  and  that  he  thought 
the  question  was  ripe  for  decision,  and 
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that  he  should  abide  by  the  judgment  he 
had  delivered  the  day  before. 

Decree  accorditiff  to  the  prayer  of 
thebilL 

Solieiton — Mr.  Sawbridge,  for  plaintiff;  Means. 
Hawkins,  Blozam,  Patterson  &  Power,  agents 
for  Mr.  Thomas  Hosfcwick,  Soham,  for  d«!en- 
dant 


V.C.  ) 

17.    I 


COTTRELL  V.  COTTRELL. 


Stuart,  V.C. 
March 

Vendor  and  Purchaser — Covenants  for 
Title  by  Parties  interested  in  Purchase- 
Money. 

A  testator  devised  real  estate  upon  tntst 
for  saUy  and  to  divide  the  proceeds  anwiig 
his  children  equcUly,  A  sale  of  such  real 
estate  having  been  made  under  a  decree  of 
the  Court,  not  for  the  payment  of  the  testator's 
debts,  but  for  the  division  of  the  proceeds 
among  the  parties  beneficially  entitled 
thereto : — Held,  that  the  purchaser  was  not 
entitled  to  covenants  for  title  from  those 
parties. 

This  case  came  before  the  Court  upon  a 
summons  adjourned  from  chambers. 

Thomas  Cottrell,  by  will  dated  in  July, 
1836,  gave  certain  real  estate  to  trustees 
upon  trust,  upon  the  death  of  his  wife,  to 
seU  the  same,  and  to  divide  the  proceeds  of 
such  sale  among  his  eleven  children  equally 
as  tenants  in  common;  the  sons  to  take 
vested  interests  upon  attaining  twenty-one 
years  of  age,  and  the  daughters  upon  at- 
taining that  age,  or  upon  their  respective 
days  of  marriage,  whichever  should  first 
happen. 

Th&  testator  died  in  June,  1842,  and  his 
wife  died  in  March,  1864.  AH  the  tes- 
tator's children  survived  him,  and  lived 
to  attain  twenty-one  years  of  age.  Seve- 
ral of  them  had  assigned  wholly  or  par- 
tially, or  charged  their  shares  of  the  monies 
to  issue  from  the  real  estate  devised  by 
the  testator  as  aforesaid.  This  suit  was 
instituted  for  a  sale  of  the  testator's  real 
estate,  and  for  carrying  into  execution 
the  trusts  of  his  wilL  A  sale  of  such  real 
estate  having  been  made  under  the  decree 
of  the  Court,  not  for  the  payment  of  the 


testator^s  debts,  but  for  the  divinon  of  Uie 
proceeds  among  the  parties  beneficially 
entitled  thereto,  the  purdiaser  required  the 
beneficiaries  to  covenant  for  title,  and,  upon 
a  reference  to  one  of  the  conveyanciii^ 
counsel  of  the  court,  he  said,  ^  he  thought 
that  the  purchaser  was  entitled  to  require 
the  concurrence  of  the  eestuds  que  trust  for 
the  purpose  of  entering  into  eovenants  for 
title,  the  sale  having  be^  decreed  not  for  the 
payment  of  debts,  which  were  admitted  to 
have  been  paid,  but  merely  for  the  purpose 
of  dividing  the  proceeds  of  the  sale  among 
the  persons  beneficially  interested,  a  dr- 
cumstanoe  which  appeared  to  himtodia- 
tingnish  the  present  case  from  that  of 
Wakemanv,  the  Duchess  of  Sutherland, 
3  Ves.  504,  and  8  Bro.  P.a  145, 
relied  on  by  the  vendor." 

The  conditions  of  sale  did  not  restrict 
the  purchaser  from  requiring  the  bene- 
ficiaries to  covenant  for  title. 

Mr.  Malins  and  Mr.  R.  O.  Turner,  for 
the  purchaser,  contended  that  it  was  the 
practice  of  conveyancers  to  make  cestui* 
que  trust  covenant  for  title  in  such  a  case 
as  the  present  They  referred  to 
Lloyd  V.  Griffith,  3  Atk.  264. 

Mr,  Greene  and  Mr.  Fooksy  for  the 
plaintiff,  were  not  called  upon. 

Mr,  Nalder  and  Mr.  Swanston^  for  the 
defendants. 

Stuart,  V.C.  said  that,  although  it 
might  be  in  accordance  with  the  ordinaiy 
practice  of  conveyancers  to  require  the 
parties  who  were  beneficially  entitled  to 
the  purchase^money  of  real  estate  on  sales 
by  trustees  under  a  will  to  covenant  for 
title,  such  a  practice  was  not  in  accordance 
with  the  rules  of  the  court  on  sales  made 
under  its  decrees.  The  practice  which  was 
relied  upon  on  behalf  of  the  purchaser  had 
arisen  from  a  mistaken  view  of  the  decision 
in  Uoyd  v.  Griffith.  He  thought  that  the 
persons  beneficially  interested  wwe  not 
necessary  parties  to  the  conveyance,  either 
as  conveying  or  as  covenanting  partaes. 
The  costs  of  all  parties  of  the  summons 
would  be  costs  in  the  cause. 

Solicitors  —  Mr.  Joseph  Burton,  for  plaintiff; 
Messrs.  Poole  &  Gamlen,  agents  for  Messn. 
Darvill  k  Co.,  Windsor,  for  defendants. 
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866.  ( 
iril2L    ) 


IVIMEY  V.  STOCKEB. 


[FULL  COUKT  OP  APPEAL.] 
1865. 
Dec.: 

1866. 
April! 

Anciejit  Mines  —  Easement  —  A rtificutl 
Watercourse — User  by  Tin-Bounders — Pre- 
scription Act,  2  <{r  3  Will.  4.  c.  71. 

Semble — that  where  an  easement  has  been 
enjoyed  from  time  immemorial  by  persons 
exercising  rights  in  the  dominant  tenementy 
although  such  rights  are  not  derived  from 
the  owner^  and  are  to  some  extent  adverse 
to  him^  yety  in  the  absence  of  express  proof 
as  to  the  origin  of  the  easement^  the  pre- 
sumption is  that  it  belongs  to  the  land  and 
mot  to  the  persons  exercising  such  rights. 

A  tin-mine  in  Gomufall,  which  had  been 
worked  from  time  immemorial  by  tin-boun- 
ders under  the  peculiar  custom  of  the  county , 
(by  which  a  right  to  work  mines,  rendering  a 
share  of  ore,  may  be  acquired  independently 
of  the  ownership,)  was  abandoned  in  1856, 
and  from  thai  period  hdd  been  worked  by 
the  plaintiffs^  who  claimed  to  be  the  owners 
of  the  mine,  and  were  also  owners  of  ad- 
joining mines.  The  tinhounders  had  imme- 
morially  used,  for  the  purposes  of  their 
mining  operations,  the  water  floufing  from 
an  old  artifidalwatercourse,  passing  through 
the  land  of  the  defendants,  and  the  owners 
of  the  adjoining  mines  had  used  the  stream 
for  more  than  the  statutory  period;  and, 
upon  the  flow  of  the  water  therefrom  being 
obstructed  by  the  defendants,  the  plaintiffs 
filed  their  bill  to  restrain  the  obstruction: 
—  Held,  reversing  the  decision  of  Vice 
Chancellor  Kindersley,  that  the  plaintiffs 
were  entitled  to  the  relief  prayed. 

Semble — the  decision  would  have  been  the 
same  if  the  plaintiffs*  case  had  rested  only 
on  the  user  by  the  tin-bounders^  thepresump* 
tion  being  that  by  such  user  an  easement  was 
acquired  by  the  oumers  of  the  soil  and  not 
by  the  tinrbounders ;  and  this  whether  the 
right  was  first  acquired  before  or  after 
the  commencement  of  the  working  by  the 
bounders. 

Qaved  v.  Martyn  (1)  distinguished. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Kindersley,  reported  34 
Law  J.  Rep.  (n.s.)  Chanc.  633. 

(1)  34  Law  J.  Bep.  (n.s.)  C.P.  353. 
Nsw  Svutt,  35.— CuAHa 


The  plaintdfis  claimed  to  be  owners,  as 
tenants  in  common  in  fee,  of  certain  ancient 
tin<mines  or  works  in  the  parish  of  St 
Austell,  in  Cornwall,  which  from  time 
immemorial  down  to  the  year  1856  had 
been  worked  by  tin-bounders  under  the 
peciiliar  custom  of  the  county,  but  in  that 
year  had  been  abandoned  by  them,  and 
ever  since  worked  by  the  plaintiffs  as 
owners. 

The  question  for  decision  was,  whether 
the  plaiutifib,  as  owners  of  the  mines,  were 
entitled  to  the  use  of  water  from  an  old 
artificial  watercourse  passing  through  the 
land  of  the  defendants,  which  water  had 
been  used  by  the  tin-bounders  from  time 
immemorial  in  working  the  mines. 

The  circumstances  of  the  case  are  fully 
stated  in  the  judgment  of  the  Vice  Chan- 
cellor, and  also  in  that  <^  the  Lord  Chan- 
cellor. , 

The  Vice  Chancellor  considered  that  as 
there  was  no  privity  of  estate  between  the 
tin-bounders  and  the  plaintiffs,  and  the 
latter  had  been  in  possession  of  the  mines 
less  than  twenty  years,  they  had  no  pre- 
scriptive right  to  the  use  of  the  water,  and 
dismissed  the  bill,  with  costs. 

The  plaintiffs  appealed. 

Mr.  BaUy,  Mr.  Phear  and  Mr.  Pinder^ 
for  the  plaintiffs,  cited 

Rogers  v.  Brenton,   10  Q.B.  Rep.  26 ; 

s.  c.  17  Law  J.  Rep.  (n.b.)  Q.B.  34. 
Rogers  on  Mines,  364,  515. 
Rowls  V.  Gells,  Cowp.  451. 
Barwick  v.  Matthews,  5  Taunt  365. 
Codling  v.  Johnson,  9  R  &  C.  933; 

s.  c.  4  M.  <k  R.  671;  8  Law  J.  Rep. 

K.B.  68. 
Gcde  on  Easemmts,  263-280,  470. 
Arkwright  v.  GeU,  5  Mee.  &  W.  203; 

s.  0.  8  Law  J.  Rep.  (n.s.)  Exch.  201. 
Magor  v.  Chadwick,  11  Ad.  &  K  571; 

8.C.  9  Law  J.  Rep.  (n.b.)  Q.B.  159. 
Greatrex  v.  Hayuwrd,   8  Exch.  Rep. 

291 ;  s.  c.  22  Law  J.  Rep.  (n.b.)  Exch. 

137. 
Beeston  v.  WeaU,  5  El.  &  B.  986;  8.C 

25  Law  J.  Rep.  (n.b.)  Q.B.  115. 
Gaved  v.    Martyn,    34  Law  J.   Rep. 

(n.s.)  C.P.  353. 
Concanen*s  Report  of  Rows  v.  Brenton^ 

Trial  at  Bar,  9  Geo.  4.  p.  80. 
Doe  d.  HanUy  v.  Woody  2  B.  <fc  Aid.  724. 
ao 
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Doe  d.  Earl  of  Falmouth  t.  Alderson^ 

1  Mee.  k  W.  210;  8.C  5  Law     Rep. 

(n.s.)  Exch.  153. 
Co,  Liu,  121  b. 
The    Attorney    Omeral    v.    QaunUetty 

3  You.  &  J.  93. 
3  Ckitty  on  Pleading^  372. 
The  King  v.  the  Baptist  Mill  Company^ 

1  M.  &  S.  612. 
The  King  v.  St,  AusUll,  6  B.  &  Aid. 

693. 
Crease  v.  Sir  J,  Sawle,  2  Q.B.  Rep. 


Potter  V.  iVbr^A,  1  Saund.  349  a. 
Crowther  v.  Old-field,  1  Salk.  364. 
Mr.  Olasse  and  if  r.  J?.  Charles,  for  the 
defendant. — 

Co.  Liu.  113  b,  121  a. 

Cruise's  Dig.  422,  tit  *  Prescription.' 

6  .BiJp.  68. 

Gaved  v.  Martyn,  ubi  sup. 

PTarfttirton    v.  Parihf,  2  HurL   dc  N. 

64;  8.C.  26  Law  J.  Rep.  (n.s.)  Exch. 

298. 
Oale  on  Easements,  174. 
Wood  V.  Waud,  3  Exch.  Rep.  748;  s.c. 

18  Law  J.  Rep.  (n.s.)  Exch.  305. 
Briscoe  v.  Dro^u/ht,  11  Ir.  Com.  Law 

Rep.  250. 
Rogers  on  Mines,  354. 
1  Scriven  on  Copyholds,  516. 
17    Vin.  Abr.  277,  tit.  '  Prescription,* 

8.17. 

Goodday  ▼.  Miehell,  Cro.  Eliz.  441. 
Bullen  on  Pleadings,  487. 
Mr.  Baily,  in  reply. 
Bastard  v.  Smith,  2  Moo.  <fe  R.  129. 
21  <fe  22  Ftc^.  c.  27. 

The  Lord  Chancellor  (April  21). — 
The  plaintiffs  in  this  case  are  tenants  in 
common  in  fee  simple  of  three  tin-mines 
in  the  parish  of  St.  Austell,  in  Cornwall, 
called  respectively  the  Beam  mine,  Little 
Goodlttck,  and  Pitmoor  tin-works.  These 
mines  are  all  worked  by  persons  deriving 
title  by  licence  from  the  plaintiffs,  to  whom 
they  pay  certain  stipulated  rents  or 
royalties. 

Up  to  the  month  of  September,  1864, 
these  mines  or  works  were  all  supplied 
with  water  by  means  of  a  stream  flowing 
from  higher  ground  in  the  parish  of  Roche, 
belonging  to  the  defendant  Pascoe,  and 
called  the  Stringfilly  old  stream.  Faacoe's 


land  adjoins  the  Beam  mine,  and  the 
stream  used  to  enter  the  Beam  mine  and 
thence  to  pass  first  to  the  Qoodluck  tin- 
work,  and  then  to  the  Pitmoor  tin-work. 

In  the  month  of  September,  1864,  the 
defendants  caused  a  dam  to  be  thrown  across 
the  stream  in  the  lands  of  the  defencbuit 
Pascoe,  at  a  short  distance  above  the  Beam 
mine,  whereby  the  water  was  entirely 
diverted  and  ceased  to  supply  any  of  the 
plaintiffs'  mines  and  works.  It  was  made 
to  flow  to  certain  China  clay-works  belong- 
ing to  the  defendant  Pascoe,  and  worked 
by  the  other  defendants  under  lioenoe  from 
him. 

The  plaintiffs  filed  this  bill  on  the  8th 
of  October,  1864,  against  the  defendants, 
alleging  their  right  to  the  undisturbed  flow 
of  the  water  in  the  stream  to  and  throng 
their  mines  and  works,  and  praying  for  an 
injunction  and  for  damages  in  respect  of 
the  loss  which  they  had  sustained  from 
the  obstruction.  Evidence  was  gone  into  on 
both  sides  to  a  great  extent,  and  the  sole 
question  for  decision  was,  whether  the 
plaintiffs  had  succeeded  in  shewing  that 
they  were  entitled  by  way  of  easement  to 
the  use  and  enjoyment  of  the  StnngfiUy 
old  stream  for  the  purpose  of  their  mines. 
That  the  water  of  that  stream  was  of  great 
importance  to  the  plaintiffs  in  working  their 
mines  could  not  be  disputed;  and  if^  there- 
fore, they  established  by  their  evidence  the 
right  which  they  alleged,  they  were  cer- 
tainly entitled  to  the  relief  they  asked  by 
their  bill.  The  Vice  Chancellor,  however, 
thought  that  the  plaintiffs  failed  to  make 
out  their  case,  and,  on  a  motion  for  a  decree, 
dismissed  their  bill,  with  costs.  Against 
that  dismissal  the  plahitiffs  have  appealed, 
and  the  question  is,  whether  on  the  evi- 
dence they  were  ehtitled  to  relief. 

There  are  some  points  which  seem  to  me 
clear.  The  three  mines  in  question  must 
be  taken  as  having  been  ancient  mines,  by 
which  I  mean  mines  which  have  been 
worked  for  a  period  going  back  far  beyond 
living  memory,  and  as  to  which  there  is 
nothing  to  shew  when  the  working  com- 
menced. I  think  it  equally  dear  that, 
for  a  period  beyond  living  memory, 
the  persons  engaged  in  working  these 
mines  have  always  had  the  use  of  the  unin- 
terrupted flow  of  the  water  in  question,  and 
that  there  is  nothing  to  shew  tiiat  this  was 
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not  a  right  coeval  with  the  working  of  the 
minea.  K  there  had  been  nothing  more  than 
this  in  the  case,  there  could  have  been  no 
doubt  of  the  plaintiffs'  right  to  the  relief 
they  are  seeking.     The  presumption  would 
have  been  irresistible,  even  independently 
of  the  statute  2  <fe  3  Will  4.  c  71.  s.  2, 
that  th  <owDers  of  the  mine  had,  either  by 
preBcription  or  by  grant,  acquired  a  right  to 
the  easement  of  which  they  had  thus  been 
in  the  enjoyment.  But,  in  answer  to  this 
case  of  the  plaintifiEs,  the  defendants  relied 
on  several  special  circumstances  in  their 
favour,  whidi,   they  contended,   rebutted 
the  claim  of  the  plaintiffs.  There  was  some 
evidence  offered  on  their  behalf  for  the 
purpose  of  shewing  that  the  stream  in  ques- 
tion was  a  mere  modem  creation,  which  had 
not  existed  long  enough  to  warrant  any 
claim  either  under  or  independently  of  the 
statute.     This,  however,  was  hardly  con- 
tended for  at  the  bar,  and  seems  not  even 
to  have  been  noticed  by  the  Vice  Chan- 
cellor in  his  elaborate  and  well-conaidered 
judgment     The  evidence  is  irresistible  to 
shew  that   the  stream  has,  for  a  period 
beyond  living  memory,  flowed  in  the  same 
channel  in  which  it  ran  previously  to  the 
obstruction,  and  has  constantly  been  used 
for  the  purposes  of  the  mines;  and  the 
only  question,  therefore,  is,  what  are  the 
presumptions  which,  in  point  of  law  or 
fret,  this  Court  ought  to  make  ? 

The  main  ground  on  which  the  defendants 
relied,  and  on  which  alone  the  Vice  Chan- 
cellw  rested  his  judgment,  was,  that  until 
the  year  1856  the  Beam  mine,  which  is 
the  highest  mine  of  the  three,  and  which, 
therefore,  is  first  supplied  with  water  by 
the  stafeam,  was  worked,  not  by  the  owners, 
but  by  tin-bounders.  There  was  a  great  deal 
of  discussion  before  us  as  to  the  nature  of 
the  rights  and  interests  of  tin-bounders; 
bat  for  the  present  purpose  it  is  sufficient 
to  say  that  by  the  custom  of  Cornwall, 
which  I  assume  to  be  valid  and  well  estab- 
lished, whenever  there  are  tin-mines  under 
waste  lands,  if  the  owner  or  lord  of  these 
lands  does  not  think  fit  to  work  them,  any 
person  willing  to  do  so  may,  complying 
with  certain  rules,  mark  off  a  definite  plot 
of  the  waste  land,  and,  without  the  consent 
of  the  owner,  work  the  mines  under  it, 
jrielding  to  him  a  certain  proportion  of  the 
produce.    Up  to  the  year  1856  the  Beam 


mine  had,  as  I  have  stated,  been  worked 
by  bounders.  When  their  workings  com- 
menced does  not  appear ;  but  the  evidence 
makes  it  probable  that  it  was  in  very 
remote  times.  The  estate  or  interest  of 
tin-bounders  is  of  an  anomalous  character. 
They  have  a  mere  chattel  passing  to  execu- 
tors, not  to  heirs ;  and  they  lose  all  their 
interest  if  they  cease  to  work  the  mine. 
Their  title  is  not  derived  &om  the  owner 
of  the  land,  though  they  are  bound  to  make 
him  a  render  dependent  on  the  quantity  of 
ore  raised.  In  this  unusual  state  of  the 
relation  between  the  bounders  who  are  prac- 
tically in  possession  and  those  who  have  the 
title  to  the  landandmine,  the  question  arises, 
what  presumption  ought  to  be  made  as 
to  any  easement  which  they  have  enjoyed  1 
Ought  it  to  be  considered,  in  the  absence 
of  express  proof  as  to  its  origin,  as  a  right 
conceded  to  them  as  bounders,  or  as  a 
right  belonging  to  the  land  in  which  they 
are  exercising  their  customary  privileges  of 
taking  the  ore  ?  If  the  former  presumption 
ought  to  prevail,  then  it  may  follow  as  a 
consequence  that  when  the  bounders  cease 
to  work  the  mine,  the  right  which  they  had 
acquired  as  bounders  will  no  longer  exist 
If,  on  the  other  hand,  the  presumption  to 
be  made  is,  that  the  right  was  one  incident 
to  or  conferred  on  the  owners  of  the  land, 
then  the  circumstance  that  it  cannot  be 
enjoyed  by  the  same  class  of  persons  as 
had  previously  profited  by  it  leaves  the 
rights  of  the  owners  of  the  soil  un- 
affected. 

In  the  case  of  a  stream  of  water  flowing 
in  its  natural  course  and  not  diverted  by 
the  hand  of  man,  this  question  cannot  arise. 
In  such  a  case  there  is  no  room  for  pre- 
sumption. The  running  water  in  that  case 
in  fact  forms  part  of  the  land  bounded; 
but  the  case  may  be  different  when  the 
stream  is  not  a  stream  flowing  in  its  ori- 
ginal and  natural  channel,  but  a  water- 
course formed  at  some  unknown  time,  into 
which  water  has  been  diverted  and  made 
to  flow  by  the  skill  of  man.  That  this  was 
the  case  as  to  the  stream  now  in  question 
seems  to  me  to  be  tolerably  certain  from  the 
evidence ;  and  the  question  therefore  is,  what, 
as  to  such  a  watercourse,  is  the  presumption 
we  ought  to  makel  Ought  we  to  presume 
that  it  was  an  easement  granted  to  the 
bounders  or  to  the  owners  of  the  soil?  The 
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Vice  Chanoellor  proceeded  upon  the  aa- 
Bumption  that  the  easement  must  be 
regarded  as  having  belonged  to  the  bounders 
and  not  to  the  owners  of  the  soil,  and  con- 
sequently that  it  never  passed  to  the  plain- 
tiffs as  owners  of  the  mine,  for  that  they 
are  not  in  any  sense  assignees  of  the 
bounders.  The  reasoning  of  his  Honour 
may  be  thus  stated:  The  rights  of  the 
bounders  cannot  be  sustained  on  the  ground 
of  prescription;  for,  to  support  a  right  on 
Budi  a  ground,  the  persons  insisting  on  it 
must  have,  either  in  themselves  or  in  those 
under  whom  they  derive  title,  an  estate  in 
fee  simple,  and  bounders  have  certainly  no 
such  estate;  they  must  therefore  have  de- 
rived their  title  by  grant  to  themselves  as 
bounders,  and  so  when  they  have  ceased 
to  be  bounders  the  grant  has  no  longer  any 
operation.  It  will  be  observed  that  the 
reasoning  of  his  Honour  rests  entirely  on 
the  assumption  that  the  easement  in  ques- 
tion ought  to  be  treated  as  an  easement 
belonging  to  bounders  and  not  to  the 
owners  of  tiie  mine ;  but,  with  all  deference 
to  the  Vice  Chancellor,  that  is  not  the  pre- 
sumption which  I  think  ought  to  be  made. 
The  water  of  the  stream  in  question  appears 
by  the  evidence  to  be  very  important  for 
the  due  working  of  the  mine.  When  the 
workings  first  began,  they,  no  doubt,  were 
sur&oe  workings,  and,  considering  how 
great  the  necessity  was  for  the  water,  there 
is  strong  reason  to  think  that  no  bounding 
would  have  taken  place  if  the  stream  had 
not  flowed  to  and  over  the  land  bounded. 
In  that  case  the  right  must  have  been  the 
right  of  the  owner,  and  not  of  the  bounder. 
But  suppose  this  not  to  have  been  the  casa 
Suppose  the  land  to  have  been  bounded 
without  the  stream,  and  that  afterwards 
the  stream  was  brought  to  the  land  bounded 
by  some  arrangement  made  with  the  then 
owners  of  the  adjoining  land  in  which  it 
takes  its  rise;  the  question  is,  whether  we 
ought  to  presume*  that  such  a  diversion  of 
the  stream  was  made  by  arrangement  with 
the  bounders  or  with  the  owner  of  the  land, 
I  strongly  incline  to  the  latter  presump- 
tion. In  the  first  place,  I  can  find  nothing 
in  the  custom  as  stated  in  any  of  the  boolra 
to  which  we  were  referred,  which  would 
enable  the  bounders  invito  domino  to  cause 
a  stream  of  water  to  be  made  to  flow  over 
the  lands  bounded.   Such  water  might  be 


beneficial  to  the  bounders,  but  ii^arionB  to 
the  owners  of  the  land.   Unless  thenfoie 
this  is  expressly  authorized  by  the  custom, 
it  could  only  be  done  by  arrangement  with 
the  0¥nier ;  and  if  so,  the  probability  would 
be  that  what  he  was  consenting  to  for  the 
convenience  of  those  working  the  nune 
should  be  so  secured  that  if  the  workings 
should    be   discontinued   he  might  have 
the  benefit  of  the  arrangement    Though 
the  bounders  do  not  derive  title  from  the 
owner  of  the  land  bounded,  and  though 
they  have  to  some  extent  a  title  advene 
to  his,  yet,  when  the  workings  have  com- 
menced, it  is  his  interest  ^at  those  who 
are  engaged  in  the  woik  shoidd  have  the 
best  facilities  for  obtaining  the  largest  pro- 
duce, since,  by  the  custom,  he  is  entitled, 
without  cost,  to  a  share,  generally  a  fifteenth, 
of  all  the  ore  raised.   If  therefore  it  is  im- 
portant that  a  stream  of  water  should  be 
brought  from  adjoining  lands  for  the  use 
of  the  works,  which  cannot  be  done  with- 
out the  consent  of  the  owner,  the  great 
probability  is,  that  any  arrangement  made 
for  that  object  in  which  the  owner  has  an 
immediate,  and  a  possible  quan  reveraon- 
aiy  interest,  should  be  made  with  him,  and 
not  merely  with  those  who  have  the  com- 
paratively uncertain  rights  of  tin-boundei& 
I  strongly  incline  therefore  to  think  that 
even  if  the  question  were  one  solely  be- 
tween the  defendant  Pascoe  and  the  owner 
of  the  Beam  mine,  I  should  have  come  to 
the  conclusion  that  the  easement  was  the 
right  of  the  owner  and  not  of  the  boandei& 
But  here  the  question  is  between  the  de- 
fendants and  the  owner,  not  only  of  the 
Beam   mine,  but  also  of  the  two  lower 
mines  or  tin-works  called  Little  Goodluck 
and  Pitmoor.   These  lower  tin-works  have 
never  been  worked  by  bounders.    They  are 
worked  by  the  plaintiffs  themselves  or, 
which  is  the  same  thing,  by  adventurers 
working  under  licence  from  the  plaintiff 
The  obstruction  made  by  the  defendants 
prevents  the  flow  of  water  to  these  lower 
works  as  well  as  to  the  Beam  mine;  and 
coming,  as  I  do  from  the  evidence,  to  the 
conclusion  that  the  flow  of  water  through 
these  latter  works  has  continued  for  a  .period 
exceeding  that  required  by  the  statute,  I 
am  of  opinion  that  the  owners  of  them  are 
entitled  by  way  of  easement  to  their  oon- 
tinuanoe. 
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An  argnment  was  addressed  to  us  founded 
on  the  alleged  unity  of  possession  by  the 
defendant  Pasooe  of  the  land  through  which 
the  water  flows,  and  the  mines  and  works 
which  it  serves.  The  law  is  clear  that  if  the 
same  person  becomes  absolute  owner  of 
the  land  from  which  a  stream  of  water 
flowsy  and  also  of  the  land  into  which  it 
flows,  the  easement  which  the  latter  might 
have  claimed  is  extinguished ;  anJ  it  was 
sought  to  apply  that  principle  to  the  case 
now  before  us.  The  easement  asserted,  it 
was  said,  is  an  easement  to  have  a  flow  of 
water  from  the  lands  in  the  parish  of  Boche 
belonging  to  the  defendant  Pascoe  to  the 
Beam  mine ;  but  part  of  the  Beam  mine 
is  in  the  parish  of  Boche,  and  forms  part 
of  the  lands  there  of  the  defendant  Pascoe; 
he  is  therefore  the  owner  of  part  at  least 
of  the  dominant  and  of  the  whole  of  the 
Bervient  tenement ;  he  is  the  owner  of  the 
land  bound,  so  to  say,  to  supply  the  water, 
and  he  is  also  owner  of  the  lands,  or  a  part 
of  the  lands,  entitled  to  insist  on  that  supply 
being  made  good.  But  this  is  a  mere  fallacy, 
arising  from  the  ambiguous  use  of  words. 
When  it  is  said  by  the  plaintifls  that  the 
dominant  tenement  is  the  Beam  mine,  the 
expression  "Beam  mine"  is  used  to  denote 
the  lands  which  in  time  past  were  worked 
under  that  name.  They  are  all  situate  in 
the  parish  of  St.  Austell,  and  have  always 
belonged  to  the  plaintiffs,  or  to  those  under 
whom  the  plaintiffs  derive  title.  It  is  true 
that,  in  the  lapse  of  years,  probably  of  ages, 
it  has  been  found  that  the  tin  ore  worked 
in  the  parish  of  St.  Austell,  under  the  lands 
designated  as  the  Beam  mine,  extends  in 
the  bowels  of  the  earth  up  to  and  across 
the  boundary  which  separates  the  parish  of 
St.  Austell  from  the  parish  of  Boche,  and 
so  into  the  soil  and  freehold  of  the  defen- 
dant Pascoe ;  but  though  the  same  name 
of  the  Beam  mine  is  applied  as  well  to  the 
lands  and  mine  of  the  defendant  Pascoe  as 
to  the  lands  and  mine  of  the  plaintiffs,  yet 
that  is  a  mere  matter  of  language.  The 
lands  and  minerals  of  the  plainti^  in  the 
parish  of  St.  Austell  are  as  much  a  separate 
tenement  from  those  of  the  defendant  Pascoe 
in  the  parish  of  Boche  as  if  they  had  been 
designated  by  different  names  and  had 
been  situate  a  mile  distant  from  each  other. 
The  owners  of  the  minerab  in  St.  Austell 
have  no  common  interest  with  the  owner 


of  the  minerals  in  Boche,  though,  from  their 
contiguity,  they  may  pass  under  one  com- 
mon name.  The  easement  insisted  on  is  a 
right  to  the  stream  of  water  for  the  use  of 
the  owners  of  certain  mines  and  tin-works 
in  the  parish  of  St  AusteU,  called  respec- 
tively Uie  Beam  mine,  the  Little  Qood- 
luck  tin-work  and  the  Pitmoor  tin-work; 
it  is  no  answer  to  such  a  claim  that  the 
owner  of  the  land  in  the  parish  of  Boche, 
through  which  the  stream  flows,  is  also  the 
owner  of  mines  in  the  same  parish  adjoin- 
ing the  mines  in  the  parish  of  St.  Austell, 
in  respect  of  which  the  easement  is  claimed. 
This  is  certainly  not  a  unity  of  pos- 
session. 

It  was  further  argued,  that  when  the 
Beam  mine  was  worked  by  bounders,  the  de- 
fendant Pascoe  was  one  of  the  adventurers 
working  under  them,  and  this,  it  was  said, 
created  a  unity  of  possession.  He  was  at 
the  same  time  the  owner  of  the  land  bound 
to  supply  the  water,  and  one  of  the  persons 
for  whose  use  it  was  to  be  supplied.  But 
this  argument  is  evidently  untenable.  If 
there  were  nothing  else  to  be  said  against 
it,  and  if  instead  of  being  one  of  twenty- 
nine  adventurers,  as  the  evidence  shews 
him  to  have  been,  he  had  been  the  sole 
bounder  or  sole  adventurer  working  under 
the  bounders,  the  mere  £eu^  that  his  title 
to  the  easement  was  not  co-extensive  with 
his  title  to  the  land  charged  with  it  would 
be  sufficient  to  prevent  an  extinguish- 
ment. 

I  have  adverted  to  these  questions  of  extin- 
guishment and  as  to  the  rights  in  artificial 
streams,  because  they  were  to  some  extent 
relied  on  in  argument  The  point,  however, 
mainly  relied  on  was  that  on  which  the 
judgment  of  the  Vice  Chancellor  proceeded, 
namely,  that  the  easement  insisted  upon 
was,  if  it  existed,  an  easement  belonging  to 
the  bounders,  which,  when  the  bounding 
came  to  an  end,  did  not  pass  to  the  owners 
of  the  soiL  I  have  already  given  my  reasons 
why  I  cannot  agree  with  that  judgment 
My  opinion  is  that  the  plaintiffs  are  entitled 
to  the  relief  they  pray  for ;  they  are  entitled 
to  an  injunction,  and  further,  to  an  inquiry 
what  damage  they  have  sustained  by  the 
obstruction  since  the  month  of  September, 
1864. 

LoBD  Justice  Knight  Bruce. — I  re- 
spectfully differ  also  fin>m  the  view  of  this 
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case  taken  by  the  learned  Vice  Chancellor, 
but  I  agree  in  the  view  taken  by  the  Lord 
Chancellor,  which  his  Lordahip  has  jnst 
stated. 

LoBD  Justice  Turkhe. — I  also  agree 
in  opinion  with  the  Lord  Chancellor,  and 
have  only  a  few  words  to  add.  The  defen- 
dants, in  the  course  of  their  argument, 
in«'isted  that  the  bounders  might  well  have 
acquired  the  right  to  the  use  of  the  water 
by  custom.  They  did  not  indeed  assert 
that  there  was  any  custom  which  would 
give  the  bounders  that  right,  and  certainly, 
as  has  been  already  observed  by  the  Lord 
Chancellor,  it  does  not  appear  that  any  such 
custom  exists ;  but  they  argued  that  the 
boimders  took  such  an  estate  by  custom  as 
would  support  a  grant  of  the  easement  I 
cannot,  however,  see  how  there  could  be 
a  grant  of  the  easement  in  perpetuity  to 
bounders  among  whom  there  is  no  heredi- 
tary succession.  The  defendants  also  at- 
tempted to  maintain  their  case  upon  the 
ground  of  the  stream  from  which  the  water 
in  question  flows  having  originally  been  an 
artificial  stream ;  and  they  relied  much 
upon  the  case  of  Craved  v.  Martyn,  But 
there  is  abundant  authority  to  shew  that 
rights  may  well  be  acquired  to  the  use  of 
water  in  streams  which  may  originally  have 
been  artificial ;  and  the  case  of  Oaved  v. 
Mofriyn,  is  plainly  distinguishable  from  the 
present.  The  decision  in  that  case,  so  far  as 
it  is  in  any  way  favourable  to  the  defendants^ 
case,  seems  to  have  proceeded  upon  the 
ground  that  there  had  been  no  permanent 
abandonment  by  the  miners  of  their  right 
of  control  over  the  stream ;  but  in  this  case 
there  can  be  no  doubt  that  all  such  right 
of  control  has  long  been  abandoned. 

The  Lord  Chancellor. — The  decree 
will  be  for  an  injunction,  with  costs,  but 
no  costs  of  the  appeal;  and  the  deposit  will 
be  returned  of  course. 

Solidton— Mr.  Thomas  Gill,  jun.,  for  pUinlifih ; 
Meanrs.  Coode,  Kingdon  &  Oott<»i,  agents  for 
Messrs.  Shilson,  Coode  ft  Ga,  St.  Anstoll,  for 
defendanto. 
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Will — Forfeiture — Alienation  of  Rever- 
sionary  Interest 

A  te^Iutor  $nay  not  give  an  ahtokU 
iwterest^  either  in  realty  or  personalty^  with 
a  proviso  restraining  alienation,  even  though 
the  interest  should  be  reversionary  and  tkt 
prohibition  should  only  apply  to  alienation 
before  the  vesting  in  possession. 

A  testator  gave  certain  lands  to  his  sister 
for  life,  and  at  her  deaith  directed  the  landi 
to  be  sold  and  the  proceeds  divided  among 
certain  persons,  and  directed  that  "  if  any 
of  the  persons  to  whom  he  had  left  legaeiet 
should  sell  and  dispose  of  the  same  before 
the  time  of  payment  that  they  should  receive 
the  same,  then  he  discharged  his  execnton 
from  the  payment  of  such  legacies  <u  shodd 
have  been  so  sold  and  disposed  of.** 

The  sisterwassole  executrix  and  residwrg 
legatee. 

Several  of  the  legatees  sold  and  assigned 
their  shares  during  the  life  of  the  sister  :—- 
Held,  that  the  prohibition  on  alienation  tsas 
void,  and  that  the  assignees  were  entitled, 

WiUiam  Cutfield,  by  his  will,  dated  the 
12th  of  February,  1840,  gave  to  his  sister 
Charlotte  Cutfield  all  his  freehold  and 
leasehold  lands  not  thereinafter  disposed  of 
and  his  shares  in  the  River  Aran  Nan- 
gation  during  her  life,  subject  to  the 
payment  thereout  of  50/.  a  year  to  each 
of  five  nephews  and  nieces  of  the  tes- 
tator therein  named ;  and  after  her  death 
he  directed  the  said  lands  and  shares  to  be 
sold,  and  the  proceeds  to  be  divided  into 
eight  parts  and  distributed  among  his  said 
five  nephews  and  nieces. 

The  testator  then  devised  certain  free- 
hold and  copyhold  lands  to  his  sist»  Char- 
lotte Cutfield  during  her  life,  charged  with 
certain  annuities ;  and  after  her  death  be 
gave  the  same  to  his  nephew  Cutfield  Ward- 
roper  in  fee,  subject  to  the  same  annuities. 
The  will  then  proceeded  as  follows :  ''And  I 
do  hereby  will  and  direct,  that  if  any  of  the 
legatees  or  persons  hereinbefore  named  that 
I  have  left  legacies  to  shall  sell  and  dispose 
of  the  legacies  left  to  them  in  this  my  will 
before  the  time  of  payment  that  they  should 
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raoetve  the  same,  then  and  in  that  case  I 
do  exonerate  and  dischaige  my  heirs  and 
execatoiB  from  the  payment  of  such  legacies 
as  they  or  either  of  them  the  said  legatees 
shall  have  sold  and  disposed  of  before  the 
time  they  should  have  received  the  same." 
The  testator  then  gave  and  bequeathed 
to  his  sister  Chaiiotte  Cutfield  all  his  house- 
hold furniture  and  all  other  h*^  property 
not  otherwise  disposed  of,  subject  to  the 
payment  of  his  debts  and  testamentary  ex- 
penses, and  appointed  her  sole  executrix; 
and  he  appointed  the  plaintiff  James 
Powell  and  Charlotte  Cutfield  trustees  of 
his  will 

The  testator  died  in  May,  1842,  without 
having  altered  his  will,  which  was  duly 
proved  by  ( 'harlotte  Cutfield,  and  leaving 
her  and  Richard  Wardroper  his  co-heirs- 
at^hiw. 

Charlotte  Cutfield  died  in  1863,  a  spin- 
ster, having  by  her  will  devised  and  be- 
queathed aU  her  estates  and  property  vested 
in  her  upon  trust  under  the  will  of  William 
Catfield  or  as  his  heiress,  unto  and  to  the 
use  of  the  plaintiff,  and  she  appointed  the 
plaintiff  solely  her  executor  so  far  as  oon- 
ceroed  the  personal  estate  of  her  brother 
William  Cutfield;  and  as  to  all  other  pro- 
perty, she  appointed  the  plaintiff  and  Joseph 
M*Carogher  executors. 

The  bill  was  for  the  administration  of 
such  of  the  trusts  of  the  will  of  William 
Cutfield  as  were  to  take  effect  after  the  death 
of  Charlotte  Cutfield  with  reference  to  the 
testator's  freehold  lands  (other  than  his 
freehold  lands  devised  to  Cutfield  Ward- 
roper in  fee),  and  his  leasehold  lands, 
if  any,  and  the  River  Arun  Navigation 
shares. 

Various  questions  of  construction  arose 
on  different  clauses  in  the  will,  but  the 
only  one  of  general  interest  was  as  to  the 
effect  of  the  clause  of  forfeiture,  several  of 
the  testator's  nephews  and  nieces  having 
absolutely  sold  and  assigned  their  shares 
during  the  life  of  Charlotte  Cutfield. 

The  cause  now  came  on  upon  further 
consideration. 

Mr.  Selwyn  and  Mr,  Osier ^  for  the  plain- 
tiff; stated  the  facts. 

Mr,  Baggallay  and  Mr.  Peck,  for  the 
representatives  of  a  niece. 

Mr.  Raasburghj  for  Mr.  M^Carogher. 


Mr.  Gkirdiner,  for  the  widow  and  ad- 
ministratrix of  Richard  Wardroper,  con- 
tended that  the  proviso  of  forfeiture  was 
valid,  and  that  the  shares  of  such  of  the 
legatees  as  had  been  assigned  before  the 
death  of  Charlotte  Cutfield  were  forfeited. 
He  argued  that  it  was  settled  that  a  pro- 
hibition against  the  alienation  of  a  rever- 
sionary interest  before  it  should  fall  into 
possession  was  perfectly  valid  ;  that  ^  mat- 
tered not  whether  such  prohibition  was 
effected  by  a  simple  revocation  or  by  a 
gift  by  a  conditional  limitation,  and  that 
in  the  case  of  personal  estate,  it  was  not 
necessary  that  there  should  be  a  gift  over. 
He  cited 

ChurchUl  v.  Marks,   1  ColL  441;  8.C 

14  Law  J.  Rep.  (n.s.)  Chanc.  66. 
Kiallmark   v.  KiaUmark,    26  Law  J. 

Rep.  (n.s.)  Chanc.  1. 
Rochford  v.  Hackman,  9  Hare,  475; 
s.  c.  21  Law  J.  Rep.  (n.s.)  Chanc 
511. 
Joel  V.  MiUs,  3  Kay  &  J.  458,  468. 

Mr.  Joshua  WHliams  and  Mr,  Renshaw, 
for  one  ^f  the  co-heiresses  of  Charlotte 
Wardroper  and  of  the  testator,  supported 
the  same  contention,  and  insisted  that  in 
the  case  of  personalty  it  was  unnecessaiy 
that  there  should  be  any  gift  over;  that 
the  intention  of  the  will  was  very  clear  and 
reasonable,  viz.,  that  the  interests  should 
.  not  be  assigned  so  long  as  they  were  rever- 
sionary ;  and  that,  on  the  authorities,  all 
that  was  necessary  was  that  there  should 
be  a  declaration  of  cesser  of  interest  on  the 
event  happening.  Whether  the  provision 
was  framed  by  way  of  conditional  limita- 
tion or  of  defeasance  was  immaterial  They 
cited,  besides  the  cases  given  above, — 

Townsend  v.  Eixrly,  34  Beav.  23, 
as  to  the  alienation  of  a  life  interest ;  and 
as  to  alienation  of  an  absolute  interest, 

In  re  Payne,  25  Beav.  556, 

In  re  Catfs  Trusts,  2  HenL  <k  M.  46, 
62 ;  s.  c.  33  Law  J.  Rep.  (n.s.)  Chanc. 
495. 

In  re  LHekson's  Trusts,  1  Sim.  N.S.  37; 
8.  c.  20  Law  J.  Rep.  (n.s.)  Chanc  33. 

Mr.  Jessel,  Mr.  Druce,  Mr.  Charles 
HaU,  Mr.  De  Gex,  Mr.  Norton  Smith,  Mr, 
Hardy,  Mr.  Cecil  Russell,  Mr.  Horsey  and 
Mr.  Bevir  appeared  for  other  parties. 
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The  Master  of  the  Rolls,  without  call- 
ing upon  the  other  side,  said  :  I  think  I  can 
dispose  of  the  question  of  forfeiture  at  once. 
It  is  important  to  distinguish  between 
these  chisses  of  cases.  A  man  may  unques- 
tionably give  a  limited  interest  in  realty 
or  personalty;  he  may  give  an  estate  for 
life  or  he  may  give  money  for  life,  and  he 
may  in  either  of  such  cases  direct  the  pro- 
perty to  go  over  to  another  person  on  the 
occurrence  of  a  particular  event,  such  as, 
for  instance,  upon  the  person  be(K)ming  in- 
solvent or  assigning  the  property,  or  the 
like,  or  upon  ^e  happening  of  any  other 
event ;  and,  also,  he  may,  at  the  same  time, 
direct  that  the  estate  shall  determine  upon 
the  happening  of  a  particular  event,  even 
though  he  does  not  give  it  over  to  another 
person  ;  both  of  these  propositions  I  admit 
to  be  perfectly  clear.  He  may  also  do  this, 
in  giving  either  money  or  land  either  for 
an  absolute  or  a  limited  interest :  he  may 
require  the  donee  to  fulfil  a  particular  con- 
dition before  taking  the  estate,  as  in  the 
case  of  In  re  Dickson's  Trusts,  where  the 
testator  required  his  daughter  not  to  be  a 
nun.  In  such  case  I  should  be  of  opinion 
that  it  would  not  be  exactly  a  case  of  for- 
feiture ;  the  legatee  would  simply  not  be 
entitled  or  would  cease  to  be  entitled  ;  but 
I  apprehend  that  a  testator  may  not  give 
property,  and  then  say  that  the  legatee  is 
not  to  dispose  of  it,  as  that  is  a  condition 
r^ugnant  to  the  gift  The  law  does  not 
allow  a  man  to  give  another  a  property, 
and  then  say  that  he  shall  not  dispose  of  it. 
So,  also,  a  person  cannot  give  an  estate  for 
life  to  another  person  and  say  that  he 
shall  not  dispose  of  it.  He  may  do  this  in 
another  form ;  he  may  say  the  estate  shall 
be  for  life  or  until  the  happening  of  a  par- 
ticular event,  or  he  may  say  that  the  estate 
for  life  shall  depend  upon  the  happening 
of  a  particular  event,  and  that  he  may  do 
whether  there  is  a  gift  over  or  not;  but 
he  cannot  make  it  a  condition  that  that 
person  shall  not  dispose  of  that  property: 
that  is  repugnant  to  the  nature  of  things. 
A  person  cannot  be  said  to  be  in  the  enjoy- 
ment of  property  if  he  cannot  dispose  of  it 
He  may  undoubtedly,  in  particular  cases, 
which  I  need  not  here  mention,  restrict  to 
a  certain  extent  the  power  of  alienation,  as 
by  giving  a  power  of  appointing  a  fiind  to 
any  persons  except  one.     However,  as  he 


cannot  give  1,000/.  to  A,  and  say  he  shall 
not  dispose  of  it  as  he  pleases,  neither  can 
he  give  1,0002.  to  A.  for  life,  and  afterwards 
to  B,  and  say  that  B.  shaU  not  afterwards 
dispose  of  that  property. 

The  simple  question  here  is,  whether  the 
manner  in  which  this  forfeiture  clause  is 
used  amounts  to  a  condition  which  the 
legatee  is  to  fulfil  before  getting  the  pro- 
perty, or  is  it  a  fetter  imposed  by  the  testator 
to  prevent  alienation  f  I  think  it  is  a  mere 
fetter  on  alienation.  An  absolute  vested 
interest  is  first  given,  and  then  comes  a 
proviso,  that  if  any  of  the  legatees  shall 
sell  and  dispose  of  their  legacies  before  the 
time  of  payment  the  executors  are  not  to 
pay  such  legacies.  There  is  no  condition 
introduced  ^ere  ;  it  is  amply  a  statement 
that,  having  given  absolute  interests  in  the 
produce  of  certain  real  estates,  the  legatees 
were  not  to  dispose  of  them,  and  that  if 
they  attempted  to  do  so  they  should  not 
have  them.  I  think  that  is  repugnant.  He 
might  just  as  well  say,  if  they  sdl  and  dis- 
pose of  it  or  mortgage  it  after  they  get  the 
property  they  will  be  bound  to  re^nd  it 

I  think,  therefore,  that  the  forfeiture  is 
of  no  avail 


Solicitors  —  Mr.  H.  Sowton,  for  the  pUiDtiff ; 
MesBrB.  Holmes  k  Impey,  agents  for  Messrs. 
R.  ft  6.  Holmes,  Arundel ;  Measrs.  Uiffe, 
Russell  k  Hiflfe,  Mr.  Coyte,  Messrs.  Rowtfa, 
Rowden  ft  Stacy,  Messn.  Smitli,  Stenning  & 
Croft,  and  Mr.  Sowkm,  for  other  parties  in- 
terested in  the  suit 


M.R.        "i  In  re  thb  madbid  bakk 
Lord  Roxillt.  \      (limited). 
May  7,  8.     j  Ex  parte  mtilliams. 

Company  —  Promotion  Money  —  Secrti 
Agreement  between  Directors  and  Promoters, 

A  stipulation  in  the  articles  of  association 
of  a  company  that  a  certain  sum  shall  he 
paid-  to  the  promoters  is  valid,  and  vnll 
he  binding  on  persons  taking  shares,  if  all 
the  facts  are  fully  disclosed,  but  not  if  there 
is  a  sulnzgreem^ent  concealed,  by  wluch  the 
directors  are  to  receive  back  part  of  the 
money  for  their  own  benefit. 

The  articles  of  association  of  the  Af.  Bank 
authorized  the  directors  to  make  an  allot- 
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maU  <md  commence  hudness  token  they 
fikoHld  think  fit;  they  aho  provided  that 
uhm  the  allotmeiU  of  the  first  issue  should 
take  place,  the  promoters  should  receive 
10,000/: 

Whet^  5,419  shares  had  been  subscribed 
for  the  directors  made  an  allotment^  and  out 
of  5,419/.  which'  had  been  paid  in  on  the 
shares  applied  for^  they  paid  5,000Z.  to  the 
fTomoUrSy  out  of  which  they  received  back 
2,000^  for  themselves^  by  virtue  of  an  agree- 
wient  made  with  the  promoters  be/ore  the 
company  was  established^  but  which  was  not 
disclosed  by  the  articles.  The  company  being 
in  course  of  being  ufound  up,  and  the  pro- 
moters having  put  in  a  claim  for  the  rest 
of  their  10,000/.  .—Held,  that  under  the 
circumstances  the  allotment  could  not  be 
considered  cu  made  bona  fide,  and  that 
the  promoters  were  not  entitled 

This  company  had  been  formed  and 
registered,  in  May,  1863,  to  carry  on  busi- 
ness in  London  and  Madrid,  Seville,  and 
elsewhere  in  Spain,  with  a  nominal  capital 
of  1,200,000/.,  in  60,000  shares  of  20/. 
each.  The  prospectus  stated  that  the  first 
iasue  of  shar^  should  be  30,000. 

The  articles  of  association  provided  that 
in  consideration  of  the  great  labour,  ex- 
penses and  risk  which  the  promoters  had 
incurred  and  been  put  to  in  and  relating 
to  the  promotion  and  formation  of  the 
company,  and  in  regbtering  the  memo- 
randum and  articles  of  association,  and 
otherwise  in  forming  and  bringing  the 
company  into  operation  in  Spain  as  weU  as 
in  ikigland,  the  directors  should,  when  and 
80  soon  as  the  allotment  of  shares  under 
the  first  issue  should  take  place,  pay  to  the 
said  promoters  the  sum  of  10,000/.  in  full 
of  all  charges  of  whatever  description  in- 
curred by  the  said  promoters,  either  on 
their  own  behalf  or  on  behalf  of  the  com- 
pany prior  to  the  day  on  which  such  allot* 
ment  of  shares  should  be  made.  The 
articles  further  provided  that  the  directors 
should  be  at  liberty  to  commence  the 
business  of  the  company  as  soon  as  they 
should  see  fit,  notwithstanding  the  whole 
capital  might  not  then  have  been  subscribed 
for  or  taken. 

The  applications  for  shares  only  amounted 
to  5,319,  and  5,319  shares  were  accord- 
ingly allotted  by  the  directors  on  the  29th 
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of  June,  1863,  on  each  of  which  1/. 
deposit  was  paid.  Out  of  the  sum  of 
5,31 9/L  so  sabscribed  by  the  public,  the 
directors  at  once  paid  5,000/.  to  the  pro- 
moters, in  part  satisfaction  of  the  10,000/. 
payable  under  the  articles;  and  they  sub- 
sequently borrowed  2,000/.,  which  they 
also  paid  over  to  the  promoters.  The  com- 
pany did  very  littie  business,  only  one 
transaction  appearing  on  the  books,  and  in 
1865  it  was  ordered  to  be  wound  up. 

Mr.  Williams,  on  behalf  of  the  pro- 
moters, now  claimed  to  stand  as  a  creditor 
of  the  company  for  the  remaining  3,000/. 

The  official  liquidator  resisted  this  claim 
on  the  ground  that  out  of  the  7,000/.  paid 
to  the  promoters  2,000/.  had  been  paid 
back  by  them  to  certain  of  the  directors  in 
pursuance  of  a  secret  agreement  made  with 
them  before  the  company  was  formed,  but 
which  was  not  disclosed  by  the  articles 
or  prospectus;  and  Mr.  Williams  was  cross- 
examined  in  court  with  respect  to  the 
2,000/.,  and  stated  that  four  of  the  direc- 
tors, when  asked  to  act  as  such,  had  refused 
to  do  so  unless  they  were  "qualified"  out 
of  the  promotion  money,  and  that  conse- 
quentiy  an  agreement  had  been  entered 
into  with  them,  in  pursuance  of  which  they 
had  received  500/.  a  piece.  He  further 
stated  that  each  of  these  directors  took 
200  shares,  and  that  1/.  lOs.  was  payable 
on  allotment,  besidies  the  1/.  deposit. 

Mr,  Selwyn  and  Mr.  Roxburgh,  for  the 
official  liquidator,  argued,  first,  that  the 
10,000/.  was  not  payable  till  after  the 
whole  of  the  first  issue  had  been  allotted; 
and,  secondly,  that  if  the  directors  had  a 
discretiojtaiy  power  of  making  the  allot- 
ment sooner,  such  discretion  must  be 
honestiy  exercised  and  for  the  benefit  of 
the  company,  whereas  they  made  the  allot- 
ment as  soon  as  5,319  shares  were  applied 
for,  and  then  paid  over  5,000/.  to  the 
promoters,  of  which  they  received  2,000/. 
back  themselves,  leaving  300/.  to  com- 
mence business  with. 

Mr.  Matthew,  of  the  common  law  bar, 
for  a  committee  of  shareholders,  supported 
their  contention. 

Mr.  Druce  (Mr.  BaggaUay  with  him) 

insisted  that  the  claim  of  the  promoters 

could  not  be  resisted  if  the  allotment  was 

made  bona  fide;  the  arrangement  had  been 
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made  before  the  fonnation  of  the  company, 
and  -vms  embodied  in  the  articles.  There 
was  nothing  improper  in  the  promoters 
paying  the  deposits  on  the  shares  taken  by 
the  directors. 

The  Master  op  the  Rolls  (May  8), 
after  stating  the  nature  of  the  application, 
and  that  the  prospectus  provided  that  the 
first  issue  should  be  30,000  shares,  not 
that  there  should  be  no  issue  before,  and 
reading  the  clause  in  the  articles  imder 
which  the  claim  was  made,  said — ^In  my 
opinion,  all  persons  who  enter  into  a  com- 
pany must  be  bound  to  know  what  is 
contained  in  the  articles  of  association. 
They  are  bound  by  the  contract  so  entered 
into.  But  there  is  another  ingredient, 
another  matter  to  be  mentioned,  which  is, 
that  where  an  agreement  is  stated  in  the 
articles,  the  whole  of  that  agreement  should 
be  stated.  There  ought  not  to  be  a  sub- 
agreement,  of  which  the  public  know 
nothing,  and  of  which  no  inkling  can  be 
obtained  until  a  later  period. 

There  was  here  a  sub-agreement  (as  it 
appears  by  the  eyidence  of  Mr.  Williams), 
prior  to  the  establishment  of  the  company, 
prior  to  the  issue  of  these  articles  of  asso- 
ciation, that  out  of  the  10,000/.  2,000/L 
should  be  paid  and  divided  among  four 
directors,  for  the  purpose  of  rewarding 
them  for  their  conduct  in  the  matter.  Now 
the  money  was  not,  as  it  appears  to  me,  to 
be  paid  directly  into  their  own  pockets, 
but  it  was  to  be  paid  for  the  purpose  of 
giving  them  shares  in  the  association,  upon 
which  the  deposit  and  first  call  upon  allot- 
ment were  to  be  paid. 

Accordingly,  the  2,000/.  was  so  emplojred, 
as  far  as  I  can  make  out,  from  the  bankers* 
book;  these  four  directors  received  600/. 
apiece,  of  which  800/.  was  applied  in  pay- 
ment of  the  deposit,  and  the  rest  in  pay- 
ment of  the  30s.  a  share,  as  I  understand 
it,  payable  on  allotment,  which,  amount- 
ing to  1,200/.,  would  make  up  in  all  2,000/., 
so  that  they  took  200  shares  apiece.  An- 
other evU  is  this,  which  is  a  very  serious 
one,  that  it  appears  as  if  5,319  shares  in 
the  company  had  been  taken,  when  in 
reality  only  4,519  shares  had  been  taken, 
because  it  is  obvious  that  you  ought  to 
deduct  these  800  shares  up  to  the  time 
when  the   first  call  was  made  after  the 


allotment,  as  the  d^xMit  and  aUotment 
money  for  these  shares  was  paid  out  of  the 
deposit  and  aUotment  money  paid  in  by 
others. 

Well,  then,  another  question  is,  whether 
they  were  justified  in  making  this  allotr 
ment  of  shares  at  the  time.  Now,  there  is 
the  109th  section,  which  says  the  directors 
shall  be  at  liberty  to  commence  the  bosi- 
ness  of  the  company  as  soon  as  they  shall 
see  fit,  notwithstanding  the  whole  capital 
may  not  have  been  then  subscribed  for. 
Now,  I  am  disposed  to  take  that  dauae 
liberally.  If  they  had  bona  fide  exercised 
their  ovm  judgment  apart  from  penonal 
interest,  I  should  have  been  disposed  to 
have  allowed  them  to  ezerdse  their  discre- 
tion; but  I  think  it  is  impossible  to  say 
that  this  was  a  bona  fide  exercise  of  their 
judgment  The  promoters  are  apparently 
exceedingly  anxious  to  get  the  promotion 
money,  and  they  cannot  get  it  until  the 
business  of  the  bank  has  begun;  the  omse- 
quence  of  which  b  that,  although  upon 
these  4,519  shares  when  paid  up  the  utmost 
amount  that  could  have  been  received  was 
about  11,297/.,  the  promoteni  wish  to  get 
the  whole  of  their  money,  which  would 
practically  leave  nothing  with  which  to 
carry  on  the  business. 

His  Lordship  then  said  that  he  saw 
nothing  of  a  bubble  character  in  the 
company,  and  that  he  thought  it  might 
have  carried  on  business  successfully  had 
not  the  directors  been  in  such  a  huiry  to 
make  an  allotment  and  to  pay  the  promo- 
tion money;  after  which  he  continued: 
Although  I  consider  the  directors  had  full 
power  to  make  an  allotment,  if  they  did 
so  bona  ficUy  and  by  such  aJilotment  the 
promoters  became  entitled  to  receive  their 
10,000/.;  yet  as  the  directors  were  not 
entitled  to  receive  anything  out  ci  that 
money  without  the  sanction  of  the  share- 
holders, with  that  and  the  other  circum- 
stances I  cannot  treat  this  as  a  bona  fidi 
transaction,  and  accordingly  I  am  of  opinion 
that  the  thing  is  cancelled,  and  that  the 
promoters  cannot  insist  upon  the  perfonn- 
ance  of  the  contract,  respecting  whadi  they 
have  not  divulged  the  whole  truth  to  the 
world,  and  of  which  they  have  pressed  the 
completion  for  their  own  personal  benefit 
I  shall  therefore  hold,  that  no  sum  ought 
to  be  paid  to  the  promoters.    Costs  of  the 
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official  zDaimger  out  of  the  estate;  no  other 
costs. 

Soliciton  —  MeBsn.  Vallance  k  YalUuioe,  and 
Meatn.  Waltons  &  Bubb,  for  claimants;  Mesan. 
IVehenie  k  WolfexBtan,  for  official  liquidator. 


1866. 
April  16, 
19,  20. 


[IN  THE  HOUSB  OF  LORDS.] 

GALLOWAY  V,  THE  MAYOR, 
COMMONALTY  AND  CITIZENS 
OP  LONDON  AND  THE  ME- 
TROPOLITAN RAILWAY  COM- 
PANY. 
THE  MAYOR,  COMMONALTY 
AND  CITIZENS  OP  LONDON 
V.  GALLOWAY. 


Statuiej  CoMtmetion  of  —  Municipal 
Corporation — GompuUory  Powers  of  taking 
land  for  Public  Improvementa — To  what 
f^f^eiU  to  he  exercised — Meaning  of  the  toord 


A  pMie  body  intrusted  by  the  legislature 
to  construct  a  public  vfork  for  the  public 
advantage  and  with  no  profit  to  them- 
selves,  was  authorised  to  take  eomptUsorily 
more  land  than  urns  required  for  the  pur- 
poK  of  effecting  the  improvements  specified 
tn  their  act,  with  certain  potcers  of  disposing 
of  superfluous  lands :  —  Held,  that  they 
tcere  entitled  to  take  the  whole  of  the  lands 
tcheduled  in  their  act,  even  though  with  the 
awwed  object  of  re-selling  a  portion  of  such 
(<inds  to  a  railway  company;  one  of  the 
imrposes  of  their  act  being  to  obtain  money 
for  the  improvements. 

Held,  also,  thai  they  were  not  incapor 
ritated  from  taking  the  whole  of  the  lands 
comprised  in  the  schedule,  although  before 
th^  obtained  their  power  to  take  land  they 
^  contracted  conditionally  upon  their 
oUaming  such  power  to  sell  the  lands  for 
fl  certain  sum. 

In  such  a  ease  the  intention  of  the  legis- 
ioture  may  be  gathered  fr&m  the  clauses  of 
^  act  generally. 

The  word  ^*  street'*  means  a  thoroughfare 
vnth  houses  on  both  sides,  not  merely  a  road 
or  footway. 

The  fint  of  these  appeals  was  from  an 
orighiai  decree  made  by  the  Lords  Justices 


of  Appeal,  dismissing  the  appellant's  bill, 
without  costs;  the  second  from  a  decree 
made  by  Vice  Chancellor  Wood,  ordering 
a  perpetual  injunction,  as  prayed  by  the 
plaintiff,  the  appellant  in  the  first  and  the 
respondent  in  the  second  of  these  appeals. 

The  question  in  these  appeals  was,  whe- 
ther the  respondents  in  the  first  appeal 
were  entitled  under  the  compulsory  powers 
of  purchase  which  by  the  Metropolitan 
Meat  and  Poultry  Market  Act,  1862,  and 
the  Holbom  Valley  Improvement  Act,  1864, 
were  vested  in  diem  for  the  purposes  of 
that  act,  to  take  the  whole  of  certain  free- 
hold and  leasehold  property  of  the  appel- 
lant in  the  city  of  London,  pursuant  to 
two  notices  of  their  intention  to  take  the 
same;  or  whether  the  corporation  had  not 
improperly  included  in  their  notices  a  large 
portion  of  the  appellant's  property,  which 
they  required  merely  for  the  purpose  of 
re-selling  it  to  the  respondents,  the  Metro- 
politan Hallway  Company,  in  pursuance  of 
an  agreement  made  between  the  corporation 
and  the  railway  company,  who  claimed  it 
by  virtue  of  that  agreement;  and  whether, 
such  being  the  case,  the  corporation  should 
not  be  restrained  from  proceeding  on  such 
notices  to  take  more  of  the  appellant's  land 
than  they  bona  fide  required  for  the  pur- 
poses of  the  acts. 

It  was  admitted  that  the  corporation 
only  required  the  lands  now  in  dispute  in 
order  to  re-sell  them  to  the  railway  com- 
pany; unless,  therefore,  such  a  re-sale  was 
one  of  the  purposes  of  one  or  other  of  the 
acts,  the  corporation  could  not  be  said  to 
require  them  for  any  purpose  of  either  of 
their  acts. 

It  will  be  seen,  from  the  following  state- 
ment of  the  case,  that  in  truth  not  only 
the  corporation  but  the  railway  company 
itself  were  by  their  acts  empowered  to  take 
the  appellant's  lands;  but  the  Model  Act 
of  1847,  which  governs  the  City  Acts,  only 
provides  for  the  valuation  of  lands  taken 
under  those  acts  by  a  jury,  whereas  by  the 
Hailway  Acts  the  vendor  was  entitled  to 
have  them  assessed  by  arbitration.  This 
constituted  one  of  the  plaintiff's  grievances; 
another  was  that  as  by  their  previous  con- 
tract with  the  railway  company  the  corpo- 
ration had  fixed  the  price  of  these  lands, 
a  jury  might  be  thereby  prejudiced  in 
assessing  their  value. 
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The  following  was  the  state  of  things 
out  of  which  these  questions  arose.  For 
several  years  negotiations  had  been  in  pro- 
gress for  the  purpose  of  effecting  public 
improvements  in  the  neighbourhood  of 
Smithfield,  having  principally  for  their 
object  the  construction  of  a  new  meat  and 
poultiy  market,  and  the  provision  of  in- 
creased railway  accommodation  to  that  part 
of  the  city,  and  to  the  new  market  in 
particular. 

In  1854  an  act  was  passed,  called  ''The 
Metropolitan  Railway  Act,  1864,"  autho- 
rizing the  respondents,  the  Metropolitan 
Railway  Company,  to  construct  what  is 
popularly  known  as  the  Underground 
R^way,  and  by  section  94.  of  this  act 
the  company  were  empowered  ''to  make 
contracts  or  arrangements  with  the  cor- 
poration of  London  in  reference  to  the  sale 
and  purchase  of  lands  and  the  construction 
and  carrying  out  of  the  said  railway  and 
works,  and  for  the  transfer  for  that  purpose 
to  the  railway  company  of  the  land  held 
by  the  corporation,  either  in  their  own 
right  or  as  trustees"  under  the  Clerkenwell 
Improvement  Acts  therein  mentioned. 

In  1859  the  company  obtained  another 
act,  known  as  the  Metropolitan  Railway 
Act,  1859.  Under  this  act  the  company 
had  powers  to  take  all  the  plaintiff's  lands 
now  in  dispute.  [When  the  case  was  heard 
in  the  Courts  below  these  powers,  though 
in  fact  renewed  by  subsequent  acts,  were 
understood  to  have  expired  in  August, 
1862.]  This  act  also  conferred  on  the  cor- 
poration further  powers  for  the  sale  of  their 
lands  to  the  company. 

In  1860  three  acts  of  parliament  were 
passed  with  the  view  of  promoting  the  con- 
struction of  the  Meat  and  Poultry  Market, 
with  access  to  it  by  railway  and  by  street. 
Of  these  acts,  one  was  "  llie  Metropolitan 
Railway  Act,  1860,"  which  conferred,  by 
section  15,  (in  the  event  of  the  Meat  and 
Poultry  Market  Act,  then  pending,  passing 
into  law)  farther  powers  on  the  corporation 
and  the  company  for  canying  into  effect 
the  intention  of  the  acts  by  mutual  action 
and  agreement 

The  second  of  the  acts  of  1860  is  cited 
as  '*The  Metropolitan  Meat  and  Poultiy 
Market  Act,  1860."  It  incorporated  the 
powers,  provisions  and  enactments  for  taking 
of  land  contained  in  ^*  The  London  City 


Improvement  Act^  1847,"  commonly  called 
the  Model  Act,  and  the  clauses  of  the 
Lands  Gauses  Consolidation  Act,  1845, 
incorporated  therewith.  It  provided  for 
the  erection  of  a  market-place,  and  by 
section  10,  the  corporation  were  empowered 
to  enter  into  arrangements  for  the  use  of 
the  under-snrface  of  the  markets  and  the 
approaches  thereto  by  a  railway  company. 
Section  15.  empowered  the  corporation  to 
dispose,  at  their  discretion,  of  sach  lands 
as  should  be  purchased  and  cleared  by 
virtue  of  this  act  and  not  be  wanted  for 
the  site  of  the  market,  nor  be  laid  into 
the  streets  to  be  made,  widened  or  improved 
under  that  act 

The  18th  section  was  as  follows:  "It 
shall  not  be  lawful  for  the  mayor,  aldermen 
and  commons  to  open  the  said  market,  or 
any  part  thereof,  for  the  exposure  and  sale 
of  meat,  poultry  or  other  provisions,  or  to 
permit  the  use  of  the  said  railway  station, 
until  a  road  sixty  feet  in  width  diall  have 
been  made  and  opened  from  Victoria  Street, 
at  or  near  West  Street,  in  the  parish  of 
St.  Sepulchre,  Middlesex,  to  the  intended 
market-house,  in  the  pariah  of  St  Sepuldire, 
London." 

This  18th  section  was  inserted  at  the 
instigation  of  the  Govemora  of  the  Charter 
House,  and  against  the  wishes  of  the  re- 
spondents, the  corporation. 

It  is  proper  here  to  observe  that  the 
London  City  Improvement  Act  of  1847, 
called  the  Model  Act,  which  was  incorpo- 
rated with  most  of  the  subsequent  City  Acts, 
excluded  so  much  of  the  Lands  Clauses 
Consolidation  Act,  1845,  as  relates  to  the 
purchase  of  lands  otherwise  than  by  agree- 
ment, and  empowered  the  corporation  to 
let  on  building  leases  the  lands  acquired 
under  the  powera  of  the  act,  and  afterwards 
to  sell  the  ground-rents. 

The  thini  of  the  acts  passed  in  that 
year,  1860,  which  obtained  the  royal  assent 
on  the  13th  of  August,  is  cited  as  *'  The 
London  Railway  Depot  and  Storehouses 
Act,  1860."  It  had  for  its  object  the 
authorization  of  the  formation  of  the  new 
street  and  of  a  railway  to  connect  the 
Metropolitan  Railway  with  the  proposed 
meat-market,  and  also  of  a  depot  and  store- 
houses. 

The  proposed  *'  London  Railway  Depot 
and  Storehouses    Company"    was    never 


Vol.  36.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


479 


established;  that  part  of  the  scheme  of 
1860  fell  throi^  and  therefore,  in  1862, 
the  ooiporation  being  prohibited  by  the 
18th  section  of  '<The  Metropolitan  Meat 
and  Poultry  Market  Act,  1860,"  from  open- 
ing the  market  until  the  road  should  have 
been  made  and  opened  from  Victoria  Street 
to  the  Market-House,  found  it  necessary  to 
apply  to  parliament  for  power  themsdves 
to  inake  this  street     Accordingly,  in  the 
Bession   of   1862,    three  bills   were    pro- 
moted :  first)  a  bill  for  putting  a  formal  end 
to  the  London  Eailway  Depot  and  Storo- 
hoiues  Company ;  secondly,  a  bill  for  giving 
the  railway  company  further  powers ;  and, 
thirdly,  a  bill  for  enabling  the  corporation 
to  mike  the  new  street,  upon  the  terms  of 
being  reimbursed,  partly  by  a  charge  upon 
the  tolls  and  partly  by  the  letting  or  sale 
of  the  frontage;  and  also  an  agreement 
was  made  between  the  respondents,   the 
corporation,  and  the  respondents,  the  com- 
pany, for  the  purpose  of  binding  the  com- 
pany to  purchase  the  surplus  lands  to  the 
north  of  the  new  street,  at  a  price  that, 
together  with  the  monies  to  be  obtained 
for  other  surplus  lands  and  the  monies  to 
be  raised  upon  credit  of  the  tolls,  would  go 
towards  recouping  to  the  corporation  their 
ouUay  in  respect  of  the  street 

This  agreement  was  finally  concluded  on 
the  26th  of  June,  1862.  It  recited  the 
bill  then  before  Parliament  to  improve  the 
western  approach  to  the  market  Its  pro- 
visions were  as  follows :  "  The  corpora- 
tion will  use  their  utmost  reasonable  en- 
deavours to  procure  that  the  pending  bill 
shall  pass  into  a  hiw  in  the  present  session 
of  parliament." 

"  Art  2.  If  the  pending  biU  be  passed 
into  a  law,  the  following  articles  shall  have 
effect" 

*'Art  3.  The  corporation,  with  the 
utmost  practical  despatch,  will  purchase 
and  procure  to  be  vested  in  themselves  so 
much  of  the  lands  shewn  on  the  annexed 
plan,  and  comprised  within  the  red  border 
thereon,  as  comprises  the  site  of  the  in- 
tended street  and  the  lands  lying  northward 
thereof,  and  also  so  much  of  the  lands  lying 
southward  and  south-eastward  of  the  in- 
tended street  (including  the  piece  of  Luid 
marked  C  on  the  annexed  plan)  as  is  neces- 
sary for  enabling  the  company  to  have 
the  ben^t  of  Articles  d.  and  6.  and  7. 


respectively,  and  will  clear  off  aU  the 
buildings  and  erections  now  standing 
thereon." 

By  Art  4.  the  corporation  would  make 
the  street  with  all  reasonable  despatch,  and 
would  give  the  company  notice. 

Arts.  5,  and  7.  provided  that  the  com- 
pany should  have  sufficient  opportunity  to 
make  their  underground  work. 

Art.  6.  provided  for  the  maintenance  and 
use  of  the  sub-railway. 

Art.  11.  was  as  follows  :  ''The  corpora- 
tion, with  all  reasonable  despatch,  will 
convey  to  the  company  the  whole  of  the 
land  diewn  on  the  annexed  plan,  and  lying 
northward  of  the  intended  street,  and  com- 
prised within  the  red  border  in  the  an- 
nexed plan,  with  the  right  to  use,  in 
accordance  with  Article  5,  the  basement 
of  the  ncMrthem  side  of  the  intended  street, 
and  the  right  of  maintaining  and  using 
their  railway  in  accordance  with  Articles  6. 
and  7." . 

''  Art  12.  The  consideration  to  be  paid 
by  the  company  to  the  corporation  for  the 
conveyance  to  be  made,  in  accordance  with 
Article  2,  shaU  be  70,000^." 

The  first  of  the  said  bills  was  virtually 
to  repeal  "The  London  Bailway  Depot 
and  Storehouses  Act,  1860."  The  second 
of  the  said  biUs  which  was  passed,  and 
the  act  is  cited  as  "The  Metropolitan  Eail- 
way Act,  1862,"  was  to  authorize  the  com- 
pany to  purclxase  and  take  lands  and 
execute  works  with  a  view  to  the  exten- 
sion of  their  undertaking.  The  appellant's 
lands  were  omitted  from  the  schedule  to 
this  act.  But  the  act  enacted  as  fol- 
lows: 

"  13.  The  company  and  the  corporation 
of  London  may  enter  into  and  cany  into 
effect  agreements  with  reference  to  the  form- 
ation of  the  intended  new  street  from  Vic- 
toria Street  to  the  intended  Metropolitan 
Meat  and  Poultry  Market,  for  powers  to 
construct  which  application  is  made  in  the 
present  session  by  ^e  said  corporation  and 
the  use  for  railway  purposes  of  the  under- 
sur&ce  thereof,  and  with  reference  to 
the  sale  or  lease  of  any  lands  to  the 
company  by  the  corporation  of  London, 
and  the  payments  to  be  made  in  respect 
thereof." 

The  third  of  the  said  bills  received 
the  royal  assent  on    the  30th   of  July, 
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1862,  and  is  cited  as  ''The  Metropo- 
litan Meat  and  Poultry  Market  (Western 
Approach)  Act,  1862."  The  powers  of 
the  Model  Act  were  extended  to  this 
act,  and  the  corporation  were  thereby  em- 
powered to  construct  the  new  street; 
and  by  the  20th  section  the  corporation 
were  empowered  to  sell  the  lands  which 
they  should  acquire  under  that  act,  with- 
out having  first  let  them  out  on  building 


The  appellant's  lands  were  all  included 
in  the  schedule  and  plans  to  this  act 

Soon  afterwards  the  corporation  gave 
Mr.  Galloway  notice  (on  the  30th  of  April, 
1863)  of  their  intention  to  take  his  lands 
under  that  act  of  1862,  and  of  having  their 
value  assessed  by  a  jury.  Thereupon  the 
appellant,  Mr.  Galloway,  filed  his  bill  on 
the  6th  of  February,  1864,  to  restrain  the 
corporation  from  commencing  proceedings 
for  the  acquisition  of  his  property  for  the 
purpose  of  re-selling  any  part  of  it  to«the  rail- 
way company,  or  for  any  other  purpose 
not  authorized  by  the  last-mentioned  act  of 
1862,  or  from  proceeding  to  take  any  part 
of  his  property  until  the  portion  thereof 
which  they  bona  fide  required  to  purchase 
for  the  purposes  of  the  said  act  should  have 
been  ascertained,  and  they  should  have 
given  the  appellant  a  proper  notice  of  their 
intention  to  take  the  same,  and  a  proper 
opportunity  of  coming  to  an  agreement 
with  them  as  to  purchase-money  or  com- 
pensation. 

The  respondents,  the  company,  were  not 
made  parties  to  this  biU. 

On  the  19th  of  February,  1864,  Vice 
Chancellor  Wood  intimated  his  opinion 
that  Mr.  Galloway  had  no  right  to  such 
injimction;  bot,  as  Mr.  Galloway's  counsel 
expressed  his  intention  of  appealing,  the 
Vice  Chancellor,  upon  his  undertaking  to 
abide  by  any  order  as  to  damages,  directed 
an  injunction  restraining  the  corporation 
from  proceeding  with  the  inquiry  com- 
menced before  the  Recorder  and  a  special 
jury  to  assess  the  value  of  the  lands  for 
one  month  from  that  time.  The  grounds 
of  his  Honour's  judgment  was  based  mainly 
on  the  argument  that  one  purpose  of  the 
act  was  to  empower  the  corporation  to 
make  improvements,  and  another  to  raise 
money  for  those  improvements. 

The  appellant,  Mr.  Galloway,  appealed 


from  this  order,  and  on  the  hearing  of  the 
appeal  motion,  on  the  26th  of  April,  1864, 
the  Lords  Justices  ordered  that  an  injunc- 
tion be  awarded  to  restrain  the  corporation 
from  issuing  any  precept  or  oommendxig 
any  proceeding  for  valuing  any  of  the  pro- 
perty until  the  portion  thereof  which  ihey 
bona  fide  required  to  take  for  the  paipoees 
of  their  act  should  have  be^i  ascertained, 
and  they  should  have  given  the  appellant 
a  proper  notice  of  their  intention  to  take 
the  same,  and  a  proper  opportunity  of 
coming  to  an  agreement  with  them  as  to 
the  purchase-money.  The  Lord  Jusdoe 
Knight  Bruce  grounded  his  judgment  on 
the  argument  that  the  corporation  had  dis- 
qualified themselves  by  the  agreement  witii 
Uie  company  from  duly  exercising  their 
judgment;  the  Lord  Justice  Turner,  on 
this  ground,  and  also  on  the  supposition 
that  the  railway  company  were  incapacitated 
from  purchasing. 

On  the  28th  of  July,  1864,  the  canse 
came  on  to  be  heard  upon  the  motion  for 
decree  before  the  Vice  Chancellor,  and  by 
such  decree  it  was  declared  (his  Honour 
stating  that  he  still  adhered  to  his  original 
opinion)  that  the  corporation  having  pre- 
viously to  the  passing  of  ''The  Metropotitan 
Meat  and  Poultry  Market  (Western  Ap- 
proach) Act,  1862,"  and  previously  to  the 
said  notice,  dated  the  30th  day  of  April, 
1863,  entered  into  the  said  agreement  with 
the  company,  the  notice  was  not  given  in 
the  due  exercise  of  the  powers  vested  in  the 
corporation  under  the  act.  And  an  iiyunc- 
tion  was  awarded  by  order  dated  the  26th 
of  April,  1864,  in  the  terms  of  the  order  of 
the  Lords  Justices. 

In  1864  a  bill  for  another  public  im- 
provement was  promoted  in  parliament, 
having  for  its  objects  the  construction  of  a 
raised  way  across  Holbom  Valley,  and  the 
making  of  new  streets  and  improvements 
connected  therewitL  The  appellant,  Mr. 
Galloway,  opposed  this  bill  by  petition; 
but  his  opposition  was  overruled. 

This  ac^  cited  as  <'The  Holbom  Valley 
Improvement  Act,  1864,"  received  the  royal 
assent  on  the  23rd  of  June,  1864.  The  37th 
section  of  this  act  is  as  follows :  "  And 
whereas  certain  lands  may  be  taken  under 
the  powers  of  this  act,  which  were  deli- 
neated on  the  plans,  and  described  in  the 
books  of  reference  mentioned  in  the  4th 
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Bection  of  ^The  Metropolitan  Meat  and 
Ponltiy  Maricet  (Western  Approach)  Act, 
1862/  and  in  respect  of  which  lands  an 
agreement  was,  under  the  authority  of  that 
act  and  the  Metropolitan  Railway  Acts, 
entered  into  between  the  said  mayor,  com- 
monalty and  citizens  and  the  Metropolitan 
fiailway  Company,  and  it  is  expedient  that 
the  rights  of  that  company,  under  such 
agreement,  should  be  preserved.  There- 
fore, nothing  ia  this  act  contained  shall 
prejudice  or  affect  the  rights  of  that  com- 
pany under  the  said  agreement,  but  all  the 
ooTenants  and  proTisious  thereof  shall  be 
as  applicable  to  the  same  lands  if  purchased 
under  the  powers  of  this  act,  as  they  would 
have  been  if  they  had  been  purchased 
under  the  powers  of  the  said  Metropolitan 
Meat  and  Poultry  Market  (Western  Ap- 
proach) Act,  1862.'' 

On  the  30th  of  July,  1864,  the  corpora- 
tion served  on  the  appellant  notice  of  their 
intention  to  take  his  land  under  the  powers 
conferred  by  their  act  last  mentioned  (of 
1864).  He  disputed  their  right  to  take 
them  on  the  same  grounds  on  which  he 
had  before  successfully  resisted  their  at- 
t^npt  to  take  the  same  lands  under  the 
act  of  1862,  and  on  the  14th  of  October, 
1864,  filed  his  bill  for  an  injunction.  The 
prayer  of  the  bill  was  in  effect  tantamount 
to  that  of  the  former  biUs. 

The  cause  was  heard  before  his  Lordship 
the  Master  of  the  Rolls,  who,  on  the  13th 
of  February,  1865,  gave  judgment,  dis^ 
ntissing  the  bill  with  costs.  From  this 
order  Mr.  Galloway  appealed,  and  the 
Lords  Justices  thought  that  the  railway 
company  should  be  joined  as  defendants. 
The  bill  was  accordingly  amended  and  the 
company  were  joined.  They  appeared,  and 
by  their  answer  stated  among  other  things 
that  by  two  acts,  not  before  mentioned, 
passed  in  July,  1864,  cited  as  the  "Metro- 
politan Bailway  (Additional  Powers)  Act, 
1864,''  and  the  "London,  Chatham  and 
Dover  Railway  (New  Lines)  Act,  1861," 
and  by  an  agreement  made  in  pursuance 
i)f  those  acts,  the  respondents,  the  railway 
company,  had  power  to  take  the  whole  of 
the  ^pellant's  knds. 

The  cause  came  on  for  hearing  before 
the  Lords  Justices  as  an  original  cause,  and 
on  the  9th  of  May,  1865,  their  Lordships 
ordered  that  the  plaintiff's  bill  be  dismissed 


without  costs.  The  Lord  Justice  Turner 
did  not  give  judgment,  being  still,  as  was 
understood,  of  opinion  that  the  corporation 
were  incapacitated  from  dealing  with  the 
company.  The  Lord  Justice  Knight  Bruce 
grounded  his  judgment  on  the  argument 
that  the  legislature,  by  the  37th  section  of 
the  Holbom  Valley  Improvement  Act, 
1864,  had  sanctioned  that  agreement 

From  this  order  Mr.  Galloway  now  ap- 
pealed to  the  House  of  Lords,  and  there- 
upon the  corporation  appealed  from  the 
decree  of  the  Vice  Chancellor  Wood.  The 
two  appeals  were  heard  together. 

Mr,  RoU  and  Mr,  Seltvyn  (with  them 
Mr,  Bagskawe),  for  the  appellant — The 
railway  company  had  no  power  to  purchase 
these  lands.  The  principle  of  Courts  of 
Equity  in  allowing  railway  companies  to 
exercise  their  compulsory  powers  is  to  keep 
them  most -strictly  within  their  powers — 
Webb  V.   the  MaiicheHer    and    Leed% 

Railway  Company,    4  Myl,    &  Cr. 

120. 
Their  powers  were  only  to  purchase  for  the 
purpose  of  their  act,  which  was  the  exten- 
sion of  the  line  to  the  meat  and  poultry 
market,  so  as  to  afford  a  more  convenient 
approach  from  the  west,  not  to  make  an 
additional  or  more  extended  station.  It  is 
fdtra  vires  for  a  railway  company  to  take 
lands  compulsorily,  except  bona  fide  with 
the  object  of  using  them  for  the  purpose 
authorized  by  the  legislature;  not  for  any 
collateral  purpose — 

Th€  Stockton  and  Darlington  Railway 

Company  v.  Brown,  9  H.L.  Cas,  246. 
The  13th  section  of  the  Metropolitan  Rail- 
way Act,  1862,  did  not  give  an  unlimited 
power  to  purchase  any  lands  whatever 
belonging  to  the  corporation  of  London,  for 
instance,  in  different  counties;  but  the  limit 
must  be  measured  by  the  purposes  of  the 
act  The  purposes  for  which  these  lands 
were  required  were  not  specified  with  suffi- 
cient clearness :  a  company  has  no  right  to 
take  lands  compulsorily  on  a  mere  affidavit 
that  the  same  are  or  will  be  required  for 
the  purposes  of  the  act,  without  saying 
what  those  purposes  are — 

Flower  v.  the  London,  Brighton  and 

South   Coast  Railway  Company,    2 

Dr.  A  Sm.  330. 
The  d7th  section  of  the  Holbom  Valley 
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ImprovemeDt  Act,  1864,  neither  con- 
ferred  fresh  rights  nor  enlarged  any  of  the 
company's  existing  rights;  it  merely  pro- 
vide tibat  the  rights,  if  any,  of  the  com- 
pany under  the  agreement  between  them- 
selves and  the  corporation  nnder  the 
authority  of  that  act  should  not  be  preju- 
diced or  affected.  The  agreement  was  made 
ten  days  before  the  act  was  passed,  and 
therefore  was  not  under  the  authority  of 
that  act  The  company's  compulsory  pow- 
ers had  expired,  and  there  was  no  evidence 
that  their  powers  to  take  for  extraordinary 
purposes  had  not  been  exhausted;  even  if 
not  exhausted  they  were  not  to  be  exer- 
cised compulsorily. 

The  corporation  had  incapacitated  them- 
selves from  purchasing,  because,  being 
bound  by  their  agreement  to  rensell  to 
the  railway  company,  they  were  dis- 
qualified frt>m  saying  that  they  required 
the  lands  for  the  purposes  of  their  act  or 
for  any  other  purposes  than  those  of  the 
railway;  they  were  also  thereby  disquali- 
fied from  forming  a  just  judgment  as 
between  themselves  and  the  plaintiff  con- 
cerning the  quantity  of  the  plaintiff's  land 
which  they  should  require  for  the  purposes 
of  the  act.  They  had  no  roving  power  to 
ransack  the  neighbouring  owner's  lands, 
to  pick  and  choose  a  bit  here  and  there  as 
they  should  think  most  profitable;  their 
duty  was  to  make  a  certain  street,  to  exer- 
cise their  judgment  as  to  the  height  and 
consequent  depth  of  the  houses  on  each 
side,  and  to  purchase  lands  with  the  view 
of  making  buildings  attached  to  their  front- 
age as  suitable  and  remunerative  as  pos- 
sible. They  had  no  power  to  contract  to 
sell  Luids  which  they  had  not  bought,  and 
which  they  had  no  power  to  purdiase  at 
the  time  tiiey  made  the  contract;  even  if 
they  had  power  to  sell,  they  had  no  power 
to  sell  to  an  incapacitated  party.  The 
agreement  itself  was  invalid ;  it  was  equiva- 
lent to  a  sale  of  their  power  of  purchasing; 
and  even  if  the  20th  section  of  the  Meat 
and  Poultry  Market  Act,  1862,  empowered 
them  to  buy  and  sell  lands  without  refer- 
ence to  the  requirements  of  the  street,  it 
did  not  authorize  the  sale  of  their  power 
of  purchasing.  It  was  a  fraud  upon  parlia- 
ment ;  if  it  had  been  intended  that  it  should 
be  enforced,  it  should  have  been  specially 
recited.    £ven  if,  under  section  37.  of  the 


Holbom  Valley  Act,  1864,  the  agreement 
was  valid,  the  corporation  were  not  empow- 
ered to  take  lands  compukorily  to  satisfy 
that  agreement;  the  section  was  intended 
only  to  apply  to  such  lands  as  the  corpora- 
tion might  be  able  to  purchase  from  owners 
by  agreement,  or  to  such  superfluous  lands 
as  they  might  obtain  unwittingly  and  in 
excess  of  their  actual  requirements,  as  by 
vendors  compelling  the  purchase  of  an 
entire  block  of  whidi  a  portion  was  required. 
It  is  repugnant  to  the  Kngiiah  law  and  to 
the  notion  of  private  rights  that  oompnl- 
soiy  power  should  be  exercised  for  sinister 
or  coUateral  purposes — 

The  StoekUm  and  Darlington  Eadlway 
Company  v.  Brown^  ubi  supra. 
Parliament  will  not  empower  persons  to 
compel  a  sale  of  lands  from  another  for  their 
own  benefit     The  preambles  of  the  several 
City  Acts  refer  only  to  improvements,  not 
to  recouping  the  corporation   its  expen- 
diture.    Granting  that  the  corporation  had 
the  twofold  duty  of  making  the  street  and 
of  re-selling  at  a  profit,  still  why  should 
wrong  and  violence  be  done  to  the  private 
rights  of  one  individual  more  than  another! 
If  the  public  benefit  affects  the  whole  coun- 
try, it  should  be  borne  by  the  Consolidated 
Fund ;  if  a  local  district,  by  a  toll     Here, 
by  section  31,  the  creation  of  a  toll  is  pro- 
vided for.  It  is  a  new  thing  to  hear  of  the 
legislature  compelling  sale  of  land  except 
for  some  particular  work.    The  irregularity 
of  the  scheduled  block  may  have  been  occsr 
sioned  by  an  anticipated  demand  for  ware- 
houses at  some  parts,  or  because  certain 
blocks  may  have  belonged  to  certain  indi- 
viduals, and  not  by  an  intention  that  the 
corporation  should  buy  in  order  to  sell  at 
a  profit.   If  their  power  is  not  limited  by 
the  purposes  of  the  act,  the  corporation 
might  compel  a  sale  to  themselves,  with  a 
view  to  make  profit  for  the  City  funds. 
Finally,  the  notice  to  take  is  bad,  because 
the  corporation  had  made  no  offer,  as  they 
were  required  to  do  by  sections  21.  and 
22.  of  the  Model  Act,  1847. 

;Sftr  Hugh  Gatrns  (with  him  Mr.  Svan- 
Stan) J  for  the  respondents  the  corporation  of 
the  city  of  London;  The  Attorney  Oeneml 
(with  him  Mr,  JeUel  and  Mr,  Bruiow)^ 
for  the  respondents  the  railway  company. 
— Where  a  railway  company  applied  for 
powers,    their  duties  were   restricted   to 
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nuikiiig  the  line  on    as  little    land   as 
possible;  this   wotQd  be  the  purpose  of 
their  act     Where  a  public  body,  such  as 
a  municipality,  were   intrusted   with   the 
daty  of  effecting  public  improvements  with 
public  money,  for  no  profit  to  themselves, 
their  duty  would  be  to  effect  the  improve- 
ments with  the  least  possible  cost  to  the 
public    Thus,  the  purposes  of  their  act 
would  be,  firsti  to  mi^e  the  improvements; 
secondly,  to  make  money ;  certainly  not  to 
expend  public  money  on  an  improvement, 
and  then  to  leave  the  neighbouring  land- 
owners exclusively  to  reap  the  profit.  Here 
parliament   intended  to  give  compulsoiy 
powers  to  the  corporation  to  purchase,  with 
a  view  to  re-selUng  at  a  profit.     All  the 
lazge,  irregular  plot  of  land  scheduled  under 
the  act  of  1854  could  not  have  been  sup- 
posed to  be  required  for  the  purposes  only 
of  the  street,  the  site  of  which  was  laid 
down  with  absolute  certainty.    The  station 
intended  to  be  built  would  front  on  part  of 
the  new  street     The  acts  authorizing  these 
City  improvements  shew  that  the  legidature 
all  along  intended  that  the  corporation  and 
the  company  should  act  and  make  agreo- 
ments  one  with  the  other  for  the  carrying 
out  of  these  works.     Could  the  Court  of 
Chancery  decide  that  the  intention  of  these 
acts  should  be  disregarded)    The  agree- 
ment was  only  conditional    Persons  stand- 
ing in  a  position  similar  to  that  of  pro- 
moters of  a  com|)any  may  lawfully  enter 
into  a  contract  conditional  upon  the  passing 
of  a  certain  act.     Such  conditional  agree- 
ment, though  prior  to  the  passing  of  the 
act  it  would  be  void,  yet  from  the  passing 
of  the  act  it  would  be  binding. 

The    Eastern    Counties  Railway  Com- 
pony  ▼.  Hawkesy  5  H.L.  Cas.  331, 
pp.  348,  356;  &  c.  24  Law  J.  Hep. 
(K.8.)  Chanc.  601. 
An  act  done  in  contemplation  of  authority 
of  the   principal    expected   to   be  shortly 
received  though  not  yet  obtained,  may  be 
confirmed  by  the  principal,  as  in  the  common 
case  of  distress  for  rent,  the  landlord  subse- 
quently confirming.  The  Court  of  Chancery 
will  not  interfere  to  invalidate  acts  done  by 
directors  intra  vireSy  but  simply  wanting 
consent^  which  may  be  subsequently  ob- 
tained— 

Foss  ▼.  HarbotUe,  2  Hare,  461  (at  page 
493). 

Nbw  BBEIIB,  Z5.—QBAKC. 


Here  subsequent  confirmation  might  have 
been  obtained  at  any  time  after  the  date  of 
the  royal  assent  to  the  act  of  1862. 

The  powers  for  the  railway  company 
to  take  under  the  act  of  1859  were  re- 
newed by  the  12th  section  of  their  act  of 
1860,  and  by  the  13th  section  of  their  act 
of  1861,  and  were  further  extended  to 
August,  1864.  They  had  not  expired  when 
the  agreement  was  made,  nor  when  the  no- 
tice to  Mr.  Galloway  was  served.  K  a  com- 
pany gives  notice  of  intention  to  take  lauds 
prior  to  the  expiration  of  the  term  pre- 
scribed for  the  exercise  of  their  compulsory 
powers,  their  powers  are  not  lost  by  the 
subsequent  expiration  of  that  time — 

Sparrow  v.  the  Oxford,   Worcester  and 
Wolverhampton  Bailway  Company, 
9  Hare,  436;  s.  c  2  De  Q.  M.  <Ss  G. 
94;  21  Law  J.  Rep.(N.s.)  Chanc.  731. 
Power  to  make  a  railway  implies  power  to 
make  works,  as  stations  and  other  conve- 
niences— 

Cother  v.  the  Midland  Railway  Com- 
pany, 2  PL  469;  s.  c.  17  Law  J. 
Bep.  (n.b.)  Chanc.  235. 
The  railway  company/by  their  answer,  had 
said  that  they  had  only  taken  five  out  of 
the  fifteen  acres  whidi  they  were  em- 
powered to  take  for  extraordinary  purposes. 
They  were  entitled  to  take  compulsorily 
for  these  purposes.  It  would  be  a  strange 
thing  if  stations  could  only  be  built  on 
lands  purchased  by  agreement.  If  the 
notice  was  bad  this  was  a  legal  objection, 
not  a  point  for  the  interposition  of  a  Court 
of  Equity. 

Mr,  Rolt,  in  reply. 

The  Lord  Chakoellob,  in  giving  judg- 
ment, after  stating  the  circumstatices  of 
the  case,  proceeded : — The  case  of  Mr.  Gal- 
loway, the  appellant  in  the  first,  and 
the  respondent  in  the  second  appeal, 
rested  on  a  principle  well  recognized  and 
founded  on  the  soundest  principles  of 
justice.  The  principle  is  this,  that  when 
persons  embarking  in  great  undertakings, 
for  the  accomplishment  of  which  those 
engaged  in  them  have  received  authority 
from  the  legislature  to  take  compulsorily 
the  land  of  others,  making  to  them  proper 
compensation,  the  persons  so  authorized 
cannot  be  allowed  to  exercise  the  powers 
conferred  on  them  for  any  collateral  object 
3Q 
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for  any  pnrpofies  except  those  for  which 
the  le^skture  has  vested  them  with  exti»- 
ordinary  powers.  The  necessity  for  strictly 
enforcing  this  principle  became  apparent 
when,  whether  from  the  great  accumulation 
of  capital  in  the  country,  or  from  whatever 
other  cause,  it  became,  as  it  has  now 
become,  an  ordinary  occurrence  that  asso- 
ciations should  be  formed  of  large  numbers 
of  persons  possessing  enormous  pecuniary 
resources,  and  to  whom  are  given  powers 
of  interfering  for  certain  purposes  with  the 
rights  of  private  property.  In  such  a  state 
of  things  it  became  very  important  that 
means  should  be  devised,  whereby  the 
Courts,  consistently  with  the  ordinary  prin- 
ciples on  which  they  act,  should  be  able  to 
keep  such  associations  or  companies  strictly 
within  their  powers,  should  prevent  them 
when  the  legislature  has  given  them  power 
to  interfere  with  private  property  for  one 
purpose,  from  using  that  power  for  another. 
Lord  Cottenham,  in  numerous  instances, 
interfered  in  such  cases ;  and  the  principle 
has  been  cordially  approved  and  acted  on 
in  all  the  Courts  of  law  and  equity,  and  has 
been  frequently  recognized  and  confirmed 
in  this  House.  It  has  become  a  well-recog- 
nized head  of  equity,  that  any  company 
authorized  by  the  legislature  to  take  com- 
pulsorily  the  land  of  another  for  a  definite 
object,  will,  if  it  attempts  to  take  it  for  any 
other  object,  be  restrained  by  the  injunction 
of  the  Court  of  Chancery  from  so  doing. 
It  is  relying  on  this  principle,  that  the 
appellant,  Mr.  Qalloway,  contends  that  his 
bill  in  ^e  second  suit  was  wrongfully 
dismissed,  and  that  he  is  entitled  to  the 
injunction  given  to  him  by  the  decree  in 
the  first  suit 

The  question  is,  whether  he  has  brought 
himself  within  the  principle  on  which  he 
relies. 

There  is  little  or  no  difference  as  to  facts. 
On  the  26th  of  June,  1862,  being  rather 
more  than  a  month  before  the  Western 
Approaches  Act  received  the  royal  assent, 
but  when  it  was  pending  in  parliament,  an 
agreement  which  had  long  been  in  the 
course  of  negotiation,  was  finally  concluded 
between  the  corporation  of  ike  dty  of 
London  and  the  Metropolitan  Railway 
Company;  whereby  the  corporation  engaged 
that,  as  soon  as  possible  after  the  bill  should 
have  become  law,  they  would  purchase  and 


4>rocare  to  be  vested  hi  themselves  acertain 
defined  portion  of  the  Uuds  which,  by  the 
intended  act,  it  was  proposed  that  they 
should  be  authorized  to  take,  and  then 
would  sell  it  to  the  railway  company  for  the 
purposes  of  their  railway  in  oonsideration 
of  a  sum  of  70,000^  The  land  thus  agreed 
to  be  taken  and  sold  to  the  railway  company 
included  the  property  of  the  appeUantf 
Mr.  Galloway ;  and  there  is  no  doubt  that  it 
all  formed  part  of  what  the  city  of  London 
were  authorized  to  take  for  tiie  purposes 
of  the  Western  Approaches  Act  The  only 
question  is,  whether  the  sale  to  the  railway 
company  can  be  treated  as  one  of  those 
purposes;  and  this  depends  entirely  on  the 
true  construction  of  the  act,  under  which  the 
corporation  of  the  city  proceeded. 

By  the  5th  section  of  the  act,  all  the 
powers,  provisions,  restrictions,  and  enact- 
ments  contained  in  the  Loudon  City  Im- 
provement  Act,  1847,  are  to  be  taken  to 
extend  and  to  be  applied  to  the  act  now 
under  oonsideration.  This  act  of  1 847  seems 
to  have  been  the  first  of  a  number  of  acts 
since  passed  for  enabling  the  corporation  of 
the  city  of  London  to  make  improvements 
in  the  metropolis.   It  contains  a  number  of 
clauses  whidi  must  be  applicable  to  all 
metropolitan  improvements.  It  enables  the 
corporation  to  fix  the  width  of  streets  and 
footpaths,  to  stop  up  streets  and  ways,  to 
raise  and  lower  the  level  of  streets,  and 
makes  numerous  other    provisions   of  a 
general  character.  All  these  are  thus  adopted 
into  the  act    now  in  question,   and,  as 
appears,  into  many  other  acts;  and  the  act 
of  1847  has  thus  acquired  the  name  of  tite 
Model  Act   By  section  13.  of  that  act,  the 
corporation  are  empowered  to  take  any 
houses  or  land  which  they  might  deem  it 
expedient  to  take  for  the  purposes  of  the 
act:  provided  always,  that  without  the  con- 
sent of  the  owner  they  cannot  take  any 
lands  not  included  in  the  schedule  to  the 
act.  Provision  is  made  in  subsequent  clause 
for  the  mode  of  ascertaining  die  value  of 
the  property  taken,  and  for  compensating 
the  owners  for  the  sam& 

Now,  it  must  be  observed  that  the  legis- 
lature in  providing  for  such  an  object  as 
that  of  widening  and  improving  the  streets 
of  the  metropolis,  has  to  deal  with  a  sub- 
ject totally  different  from  that  of  enabling 
a  body  of  adventurers  to  form  a  railway. 
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In  that  latter  case  the  persons  seeking  the 
aid  of  parliament  are  bound  to  shew  that 
what  they  are  proposing  to  do  is  of  such 
public  importance  as  to  make  it  reasonable 
that  they  should   be  enabled  so  far  to 
interfere  with  the  rights  of  private  pro- 
p^ty,  as  to   compel  the  owners  of  the 
land  required  for  the  railway  to  sell  it  to 
them  at  a  fidr  price.    The  legislature  has 
no  concern  with  the  question  as  to  how 
the  persons  embarking  in  the  undertaking 
are  to  obtain  funds  to  pay  for  the  con- 
stroction  of  the  railway,   llie  railway  will 
become  the   property  of  the   speculators 
and  will  itself  repay  them  (at  all  events  it 
is  anticipated  that  it  will  repay  them) — by 
the  toUs  levied  on  it — the  outlay  they  have 
made.   But  in  the  case  of  a  public  body, 
like  the  city  of  London,  undertaking  im- 
provements in  the  metropolis,  the  case  is 
very  different.    When  they  have  made  a 
new  or  widened  an  old  street^  they  will 
necessarily  have  made  a  very  great  outlay 
from  which  they  can  get  no  return.    The 
new  or  improved  street  is  dedicated  to  the 
public,  and,  unlike  the  railway,  yields  no 
profit  to  those  by  whom  it  has  been  mada 
In  order  to  meet  this  difficulty,  and  to 
enable  the  corporation  to  reimburse  them- 
selves, the  course  has  been  to  authorize  the 
corporation  to  take  compulsorily  not  only 
the  buildings  actually  necessary  for  forming 
the  street  or  other  projected  improvements, 
but  also  other  neighbouring  lands    and 
buildings,  the  value  of  which,  and  the  pro- 
per mode  of  dealing  with  which,  the  legis- 
lature considers  to  be  connected  with  and 
dependent    upon   the   projected   improve- 
ments.    In  the  model  act,  all  the  lands 
and  buildings  authorized  to  be  taken  com- 
pulsorily are  enumerated  or  referred  to  in 
a  schedule  to  the  act    In  later  acts  the 
practioe  has  been  to  have  them  all  described 
in  a  hoc^Lf  called  the  Book  of  Reference, 
de}K)sited  with  the   clerk  of  the   peace, 
accompanied  by  a  map  or  ground-plan. 

By  the  13th  section  of  the  model  act, 
the  corporation,  as  I  have  already  stated, 
were  empowered  to  take,  for  the  purposes 
of  Ihat  act,  all  the  lands  and  buildings 
oompriaed  in  the  schedule,  and  the  mode 
in  which  they  were  required  to  deal  with 
any  land  taken  and  not  actually  laid  into 
a  street^  is  indicated  in  the  46th  section, 
and  it  is  this :  They  were  bound  to  let  it 


on  building  leases  to  persons  who  would 
agree  to  erect  houses  or  other  buildings  on 
plans  to  be  previously  approved  by  them- 
selves, and  they  were  afterwards  empowered 
to  sell  the  ground-rents  and  the  reversion 
expectant  on  the  leases.  The  object  of  all 
this  is  plain.  It  was  anticipated  that  the 
projected  improvements  would  be  likely  so 
to  add  to  the  value  of  property  in  the 
neighbourhood,  that  by  enabling  those  at 
whose  cost  the  improvements  had  been 
made  to  appropriate  to  themselves  at  their 
old  value,  the  houses  and  lands  adjoining 
the  improvements,  and  then  to  seU  them 
at  their  increased  value,  they  might  be 
able  wholly  or  partially  to  reimburse  them- 
selves the  outlay  they  had  made. 

The  46th  section  declares  in  express 
terms,  that  all  lands  demised  and  leased 
by  the  corporation,  under  the  powers  to 
which  I  have  referred,  shall  be  deemed  to 
be  land  required  for  the  purposes  of  the 
act.  Such  being  the  clauses  of  the  model 
act,  all  of  which  are  incorporated  into  the 
act  with  which  we  have  now  to  deal  (I 
mean  the  Western  Approaches  Act),  it 
seems  hardly  necessary  that  I  should  say 
more  than  that  the  observations  I  have 
made  on  the  model  act  satisfy  me  that 
under  the  Western  Approaches  Act  the 
corporation  were  empowered  to  take  com- 
pulsorily all  the  lands  included  in  the  book 
of  reference,  which  comprise  those  of  the 
appellant,  Mr.  Galloway,  and  to  sell  them 
at  the  best  price  they  could  obtain.  It  is, 
however,  right  to  add,  that  I  think  the 
same  conclusion  would  follow  from  a  fair 
consideration  of  the  Western  Approaches 
Act  itself,  only  bearing  in  mind  the  general 
observations  I  have  made  as  to  the  object 
which  in  all  these  Metropolitan  Improve- 
ment Acts  the  legislature  must  have  had 
in  view. 

In  the  year  1860  the  corporation  had 
been  empowered  to  make  a  new  meat- 
market  on  the  site,  or  mainly  on  the  site 
of  the  old  Smithfield  Market  In  the  year 
1862  the  act  now  in  question  was  passed, 
its  object  being  to  give  a  better  approach 
to  the  new  market  from  the  west.  By  the 
7th  section  of  that  act,  the  corporation  are 
empowered  to  make  a  street  from  the  north 
of  the  intended  new  market,  in  a  westerly 
direction,  up  to  Victoria  Street,  according 
to  a  plan  deposited  with  the  derk  of  the 
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peace.  The  8th  section  then  states  that 
the  book  of  reference  containing  a  descrip- 
tion of  the  property  which  might  be  re- 
quired for  the  purposes  of  the  act,  and 
which  was  deposited  with  the  clerk  of  the 
peace,  should  at  all  times  be  open  to  public 
inspection. 

Now,  pausing  here,  it  is  plain  that  the 
corporation  were  by  this  act  and  the  model 
act,  and  the  clauses  of  the  Lands  Clauses 
Act  incorporated  with  it,  empowered  to 
take  compulsorily,  for  the  purposes  of  the 
act,  all  or  any  of  Uie  houses  and  lands  con- 
tained in  the  book  of  reference.  One  object 
of  the  act,  and  that  the  main  object,  evi- 
dently was  that  stated  in  section  7,  the 
forming  of  the  new  street  But  I  think 
that,  even  independently  of  the  model  act, 
there  are  further  objects  indicated  in  sub- 
sequent clauses.  By  section  16.  the  corpo- 
ration are  authorized  to  borrow  on  the 
credit  of  the  tolls  of  the  new  market,  and 
of  the  other  property  of  the  corporation,  a 
sum  of  70,000^.,  and  also  to  borrow,  on 
the  credit  of  the  corporation  estates  and 
of  the  lands  by  the  act  authorized  to  be 
purchased  or  acquired,  a  farther  sum  of 
116,000^.  By  section  18.  it  is  provided 
that  these  twosumsof  70,000^.  and  1 15,000/. 
shall  be  applied  in  discharge  of  the  expense* 
of  making  the  new  street  and  of  otherwise 
carrying  the  purposes  of  the  act  into  fall 
effect;  and,  further,  that  the  115,000/. 
shall  within  seven  years  be  paid  off  by  sale 
of  the  superfluous  lands  or  otherwise  out 
of  the  other  property  of  the  corporation. 
The  expression  is,  the  "  said*'  superfluous 
lands;  but  as  no  mention  had  been  previ- 
ously made  in  the  act  of  superfluous  lands, 
I  think  the  word  ''said*'  must  be  treated 
as  having  cropt  in  per  tncuriam. 

The  next  section  (the  19th)  enacts  that, 
if  at  the  end  of  five  years  the  whole  of  the 
money  expended  in  purchasing  the  neces- 
saiy  land  for  forming  the  street,  or  in 
relation  thereto,  shall  be  less  than  the 
70,000/.  borrowed  under  section  16,  and 
charged  on  {inter  alia)  the  tolls,  then  the 
excess  shall  be  applied  in  paying  off  or 
reducing  the  amount  of  the  sum  so  charged 
on  the  tolls.  But  the  clause  expressly  pro- 
vides that  in  calculating  the  amount  of  the 
sums  expended,  there  must  be  deducted 
the  net  amount  of  all  money  produced  by 
sale  of  such  of  the  said  lands  as  should  not 


have  been  thrown  into  the  street,  and  tlie 
value  of  such  of  them  as  should  act  have 
been  sold.  This  shews  plainly  that  the 
corporation  were  to  have  the  power  of 
selling  and  appropriating  the  whole  of  the 
said  lands,  i,  e.  the  lands  authorized  to  be 
purchased  and  not  actually  made  to  form 
part  of  the  new  street;  and  the  only  qnes- 
tion  is,  what  lands  are  so  authorized  to  be 
taken?  Even  independently  of  the  model 
act,  I  can  discover  no  limit  except  that 
imposed  by  the  book  of  reference  and  by 
the  consent  of  the  owner  in  the  case  of 
land  taken  under  the  9th  section. 

The  appellant  contends  that  the  true 
limit  is  to  be  discovered  by  ascertaimng 
what  lands  are  necessaiy  for  enabling  suit- 
able houses  or  buildings  to  be    erected 
along  the  sides  of  the  new  street,  with  a 
reasonable  depth  behind.    This  seems  to 
me  an  arbitrary  and  fanciful  limitation, 
not  justified  by  anything  to  be  found  in 
the  act,  and  to  be  altogether  inconsistent 
with  the  book  of  reference  and  the  map  or 
plan  annexed  to  it.   It  is  impossible,  look- 
ing at.  that  plan,  to  believe  that  all  the 
houses  and  plots  of  land  marked  on  it  were 
only  to  be  taken  in  order  to  afford  space 
behind  houses  or  shops  to  be  built  in  the 
line  of  the  new  street   A  mere  inspection 
of  the  map  is  sufficient  to  negative  such  an 
hypothesis.    The  intention  of  the  legislar 
ture,  as  deducible  from  the  act,  appears  to 
me  to  have  been  that  the  corporation  were 
to  be  at  liberty  to  purehase  compuhorfly 
all  the  land»  included  in  the  book  of  refe^ 
ence.    They  were  then  to  appropriate  to 
the  line  of  the  street  whatever  was  neoes^ 
sary  properly  to  form  the  street     The 
expense  of  idl  which  was  wanted  for  the 
street  or  which  was  expended  in  paving  or 
making  it  was  made  a  charge  on  the  toUa 
But  the  corporation  were  to  be  at  liboty 
to  sell  all  which  was  not  included  in  the 
line  of  the  street,  so  as  thereby,  if  any 
profit  was  realized  on  re-sales,  to  disdiarge 
or  reduce  the  sum  charged  on  the  tolls. 
The  legislature  trusted  ti^e  corporation  to 
deal  with  the  whole  property  in  the  manner 
which  they  should  consider  most  conducive 
to  the  public  interest,  in  forming  the  new 
street,  with  as  little  cost  as  possible  to  the 
frequenters  of  the  new  market. 

This  view  of  the  case  is  confirmed  by  the 
20th  section.  In  the  model  act  it  was  pro- 
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vided  that  no  lands  taken  by  the  corporation 
and  not  actually  converted  into   streets, 
should  be  disposed  of  otherwise  than  by 
causing  houses  to  be  bnilt  on  the  line  of 
the  streets  authorized  to  be  formed.  That 
might  have  been  very  reasonable,  having 
regard  to  the  nature  of  the  improvement 
thereby  authorised.    We  have  no  copy  of 
the  schedule  annexed  to  that  act,  or  of  the 
map  shewing  the  extent  and  nature  of  the 
buildings  thereby  authorized  to  be  taken. 
Probably  they  were  all  buildings  abutting 
on  or  near  to  the  new  streets  thereby  au- 
thorized to  be  made,  and  then  it  might  be 
a  reasonable  thing  to  impose  on  the  corpo- 
ration the  duty  of  demising  the  land  not 
wanted  for  the  street  itseUf,  on  building 
leases,  to  persons   willing  to  erect  such 
buildings  as  the  corporation  might  approve: 
At  all  events,  with  regard  to  the  locality  of 
the  improvements   contemplated  by  that 
act,  the  l^islature  thought  fit  to  take  that 
precaution.    The  corporation  were  bound, 
first,  to  demise  on  building  leases,  and  then, 
after  the  buildings  had  been   completed, 
they  were  authoriiRBd  to  sell  the  leases  and 
the  gronnd-rents.    But  the  legislature  did 
not  think  that   any  such  precaution  was 
necessary  with  reference  to  the  improve- 
ments contemplated  by  the  act  now  under 
consideration;   for,  by  the   20th  section, 
the  corporation  are  expressly  empowered 
either  to  demise  on  building  leases  and 
then  to  sell  the  leases  and  ground-rents 
according  to  the  powers  given  by  the  model 
act,  (^  at  once  to  sell  the  land  taken  with- 
out any  restriction  as  to  the  use  it  might 
be  put  to.    The  object  was  to  effect  a  great 
public  improvement,  and  to  enable  the  cor- 
poration to  raise  funds  for  the  purpose  of 
carrying  it  into   execution.     It  does  not 
seem  to  me  to  be  unreasonable  to  suppose 
that  the  legislature  left  it  to  the  corporation 
to  judge  of  the  best  means  of  carrying  into 
effect  the  duties  intrusted  to  them. 

The  only  question,  therefore,  on  the  first 
decree  is  that  depending  on  the  agreement 
entered  into  by  the  corporation  before  they 
had  obtained  their  act  to  sell  a  portion 
of  the  lands  to  be  included, in  the  book  of 
reference  to  the  railway  company  at  a  stipu- 
hited  prica  I  cannot,  however,  attribute 
any  force  to  the  objection  raised  on  this 
head,  even  independently  of  the  subsequent 
recognition  of  the  agreement  by  the  legis- 


lature in  the  Holbom  Valley  Act.  It  was 
argued  that  the  existence  of  Uiis  agreement 
was  not  disclosed  to  parliament  when  they 
passed  the  Western  Approaches  Act,  and 
that  not  to  disclose  it  was  a  species  of  fraud 
on  the  legislature.  But  it  was,  if  I  rightly 
construe  the  act,  certainly  known  that  one 
of  its  objects  was  to  enable  the  corporation 
to  sell  any  of  the  lands  included  in  the 
book  of  reference  and  not  wanted  for  the 
actual  line  of  the  street,  so  as  to  enable 
them  to  raise  money  and  get  rid  of,  or  at 
all  events  lower,  the  tolls  of  the  market 
That  being  so,  I  see  no  reason  why  the 
corporation  were  bound  to  disclose  any 
agreement  they  had  made  with  the  railway 
company.  The  suggestion  made  in  the  bill 
that  they  were  selling  at  an  undervalue  in 
consequence  of  their  being  themselves  in- 
terested in  the  railway,  rested  on  no  foun- 
dation, and,  in  fact,  no  reliaQce  was  placed 
on  it  in  argument.  The  railway  company 
was  likely  to  be  their  best  customer.  Their 
negotiations  with  the  company  were  noto- 
rious, and  it  was  probably  the  most  prudent 
thing  they  could  do  to  bind  the  company 
to  become  the  purchasers  at  what,  no  doubt, 
they  considered  the  best  price  they  could 
obtain.  On  these  grounds  I  have  come  to 
the  conclusion  that  the  bill  in  the  first  suit, 
being  that  to  which  the  second  appeal  re- 
lates, ought  to  have  been  dismissed,  and  so 
that  the  decree  of  the  28th  of  July,  1864, 
ought  to  be  reversed. 

It  is  unnecessary  for  me  to  say  much  on 
the  other  suit,  u  e,  that  in  which  Mr.  Gal- 
loway is  appellant,  complaining  of  the  de- 
cree of  the  Lords  Justices  of  the  9th  of 
May,  1865,  dismissing  the  bill  filed  in  the 
second  suit.  In  that  case  the  corporation 
proceeded  to  take  the  lands  of  Mr.  Galloway 
under  the  subsequent  act  passed  in  1864, 
called  "  The  Holbom  Valley  Improvement 
Act"  Mr.  Galloway's  lands  were  included 
in  the  book  of  reference  referred  to  in  that 
act,  and  the  same  arguments  as  to  the  right 
of  the  corporatien  to  take  them,  which  satis- 
fied me  as  regarded  the  Western  Approaches 
Act,  are  also  applicable  to  the  Holbom 
Valley  Improvement  Act  But  there  is  this 
circumstance  in  addition — ^in  that  act  the 
agreement  between  the  corporation  and  the 
Metropolitan  Railway  Company  is  expressly 
referr^  ta  The  37th  section  is  in  these 
words :  "  And  whereas  certain  lands  may 
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be  taken  nnder  the  powers  of  this  act,  whidi 
were  delineated  on  the  plans  and  described 
in  the  books  of  reference  mentioned  in  the 
4th  section  of  the  'Metropolitan  Meat  and 
Poultry  Market  (Western  Approach)  Act» 
1862/  and  in  respect  of  which  lands  an 
agreement  was,  under  the  authority  of  that 
act  and  the  Metropolitan  Railway  Acts, 
entered  into  between  the  said  mayor,  com* 
monalty  and  citizens  and  the  Metropolitan 
Railway  Company,  and  it  is  expedient  that 
the  rights  of  that  company  under  such 
agreement  should  be  preserved,  therefore 
nothing  in  this  act  contained  shall  preju- 
dice or  affect  the  rights  of  that  company 
under  the  said  agreement,  but  all  the  cove- 
nants and  provisions  thereof  shall  be  as 
applicable  to  the  same  lands,  if  purchased 
under  the  powers  of  this  act,  as  they  would 
have  been  if  they  had  been  purchased  under 
the  powers  of  the  said  Metropolitan  Meat 
and  Poultry  Market  (Western  Approach) 
Act,  1862/' 

Both  the  Master  of  the  Rolls  and  Lord 
Justice  Knight  Bruce  attributed  great  im- 
portance to  that  section.  They  both  treated 
it  as  shewing  that  the  existence  of  the 
agreement  was  known  to  the  legislature, 
and  that  it  was  not  considered  as  causing 
any  obstacle  to  the  corporation  in  the  way 
of  their  purchasing  the  lands  which  by  the 
last  act  ihej  are  authorized  to  purchiue.  I 
own  I  should  not  have  wanted  this  confir- 
mation of  the  view  I  have  taken,  but  it  is 
right  that  I  should  advert  to  it  as  a  matter 
which  seemed  important  to  these  very 
learned  persons. 

I  say  nothing  as  to  the  point  raised  in 
reference  to  the  invalidity  of  the  notices. 
If  they  are  invalid,  Mr.  Galloway  may  raise 
his  legal  objection;  but  he  is  not  on  that 
accomit  entitled  to  any  equitable  relief  by 
injunction.  The  result  of  my  opinion  is 
that  the  first  bill  ought  to  have  been  dis- 
missed with  costs,  and  so  that  the  second 
appeal  ought  to  be  allowed.  The  first  ap- 
peal must  be  dismissed,  with  costs. 

Lord  Chelmsford. — In  these  two  ap- 
peals, which  have  been  heard  together  at 
your  Lordships'  bar,  the  prindpal  question 
is  whether  the  corporation  of  liondon, 
under  the  provisions  of  the  Metropolitan 
Meat  and  Poultry  Market  (Western  Ap- 
proach) Act,  1862,  or  of  the  Holbom  Val- 
ley Improvement  Act,  1864,  can  take  com- 


pulsoiily  certain  land  d  Mr.  Biduml 
Hodgson  QaUoway,  for  the  purposes  of 
those  acts. 

Theproceedingstoobtain  possession  of  the 
land  in  question  were  resisted  by  Mr.  Qal- 
loway  on  the  ground  that,  before  the  pass- 
ing of  the  Metropolitan  Meat  and.  Poultry 
Market  (Western  Approach)  Act,  1862, 
the  corporation  had  entered  into  an  sgree- 
ment  to  sell  and  convey  to  the  Metropolitan 
Railway  Company  a  oondderable  portion 
of  this  land,  and  that  they  were  th^efore 
using  their  compulsory  powers,  not  for  the 
purposes  of  the  acts,  but  to  enable  tibem  to 
carry  out  their  agreement  with  the  railway 
company. 

Tlie  property  proposed  to  be  taken  by 
the  corporation  consisted  of  two  blocks  of 
land  and  buildings,  one  block  on  the  north 
and  the  other  on  tiie  south  side  of  a  street 
called  West  Street,  running  out  of  Faning- 
don  Road,  or  Victoria  Street  The  block 
of  land  and  buildings  on  the  north  side 
of  West  Street  is  the  only  subject  of  dispute 
in  both  the  appeals. 

The  Metropolitan  Railway  Company,  by 
an  act  passed  in  the  year  1859,  had  power 
to  take  the  whole  of  the  block  cm  the 
northern  side  of  West  Street^  but  their  com- 
pulsory powers  of  purchasing  land  under 
this  act  expired  on  the  8th  of  August,  1862. 

The  agreement  between  the  corporation 
and  the  railway  company,  on  wbidi  the 
objection  to  their  proceedings  is  founded, 
was  concluded  (after  some  previous  negjotia- 
tions)  on  the  26th  of  June,  1862,  a  little 
more  than  a  month  before  the  passing  of 
the  Metropolitan  Meat  and  Poultiy  Market 
(Western  Approach)  Act^  1 862,  and  about  six 
weeks  before  the  expiration  of  the  compul- 
Bory  powers  of  the  Metropolitan  Railway 
Company.  By  this  agreement,  reciting 
that  ^'the  corporation  were  promoting  a 
bill  then  pending  in  parliament,  entitled 
'A  Bill  to  improve  the  Western  Approach 
to  the  MetropoKtan  Meat  and  Poultiy 
Market)'  and  that  the  plan  thereunto  an- 
nexed shewed  land  which  it  was  pn^osed 
by  the  pending  bill  that  the  oorporatioD 
should  be  authorised  to  take  (bong  the 
whole  of  Mr.  Qalloway's  land  on  both  sides 
of  West  Street),  and  a  proposed  new  street 
leading  from  Victoria  Street  tovrards  Qreen* 
hill  Rents,  which  it  was  proposed  by  the 
pending  bill  that  the  corporation  should  be 
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aathorized  to  make,"  it  was  agreed  (amongst 
other  things),  that  ^'  the  corporation  would 
purchase  and  procure  to  be  vested  in  them- 
selves so  much  of  the  lands  shewn  on  the 
aimexed  plan  as  comprised  the  site  of  the 
intended  street,  and  Uie  lands  lying  north- 
ward thereof,  and  would  convey  to  Uie  com- 
pany the  whole  of  the  land  shewn  on  the 
plan,  and  lying  northward  of  the  intended 
street,  with  the  right  to  use  the  basement 
of  tbe  northern  side  of  the  intended  street,'' 
and  that  the  consideration  to  be  paid  by 
the  company  to  the  corporation  for  the 
conveyance  should  be  70,000^ 

The  Metropolitan  Meat  and  Poultry 
Market  (Western  Approach)  Act^  1862, 
received  the  royal  assent  on  the  29th  of 
Joly,  1862.  It  authorized  the  corporation 
to  make  "  a  new  western  approach  to  the 
Metropolitan  Meat  and  Foult^  Market  by 
means  of  a  street  in  continuation  of  the 
intended  street  on  the  north  side  of  the 
Raid  market  to  Victoria  Street "  It  appears 
from  the  plana  deposited  with  the  derk  of 
the  peace,  under  ^e  provisions  of  this  act, 
that  some  of  Mr.  Galloway's  land  on  each 
side  of  West  Street  will  be  wanted  for  the 
formation  of  the  proposed  new  street,  and 
the  whole  of  the  land  on  the  north  and  on 
the  south  side  was  described  in  the  plans 
and  ins^ted  in  the  Book  of  Eeference  as 
^' lands,  houses,  and  buildings,  which  might 
be  required  for  the  purposes  of  the  act" 

By  the  16th  section  of  the  act,  the  cor- 
poration are  empowered  to  charge  upon, 
and  to  borrow,  and  raise  on  the  credit  of 
their  estates  and  other  property,  and  the 
hmds  by  the  act  authorized  to  be  purchased 
or  acquired,  any  sum  of  money  not  exceed- 
ing 115,000/L,  which  sum,  by  the  18th 
section,  ia  to  be  paid  off  '^within  seven 
years  after  the  passing  of  the  act  by  the 
sale  of  the  said  superfluous  Luids,  or  other- 
wise, by  the  corporation  out  of  their  estates 
and  other  property."  And,  by  the  20th  sec- 
tion, the  corporation  from  time  to  time 
may  sell  and  dispose  of  all  or  any  part  of 
the  lands  purchased  or  acquired  by  them 
under  the  authority  of  the  act,  which  shall 
not  be  laid  into  and  form  part  of  the  street 
authorized  to  be  made,  either  with  or  with- 
out haviiig  first  demised  and  leased  the 
same  cm  building  leases.  This  section  refers 
to  the  liondon  City  Improvement  Act, 
1847   (the  powers,  &c  oi^  which  are  ex- 


tended to  this  act).  By  the  46th  and  47th 
sections  of  the  act  of  1847,  the  corporation, 
as  to  any  lands  purchased  and  cleared  by 
virtue  of  the  act,  which  shall  not  be  laid 
into  and  form  any  part  of  the  streets  to  be 
made,  widened,  and  improved,  may  demise 
and  lease  the  same  on  building  leases,  and 
afterwards  sell  and  dispose  of  the  ground 
rents,  and  the  reversions  of  the  demised 
ground. 

The  corporation  having  obtained  their 
act,  on  the  30th  of  April,  1863,  gave  notice 
to  Mr.  Galloway  of  their  intention  to  take 
and  use  for  the  purposes  of  the  act  the 
hereditaments  and  premises  mentioned  in 
the  schedule  annexed  to  the  notice,  and 
distinguished  by  a  red  colour  on  the  plan 
attached  thereto  (being  the  whole  of  Mr. 
Qalloway's  land  on  both  sides  of  West 
Street). 

A  correspondence  ensued  upon  this 
notice,  in  which  Mr.  Galloway,  after  giving 
a  description  of  h\a  property,  offered  to 
take  65,000Z.  as  a  compensation  for  the 
whole  of  hia  interest  in  it,  and  for  dapiage 
arising  from  removal  The  corporation 
offered  to  refer  the  amount  to  be  paid  to 
Mr.  Galloway  for  compensation  to  two  sur- 
veyors, one  to  be  named  by  each  party,  or 
to  an  umpire  to  be  chosen  by  the  two  sur- 
veyors, ^niis  proposal  having  been  declined 
by  Mr.  Galloway,  the  corporation  issued 
their  precept  to  the  sherii&  of  London  to 
summon  a  jury  to  assess  the  compensation 
to  be  paid  to  him. 

Therefore  Mr.  Galloway,  on  the  6th  of 
February,  1864,  filed  a  bill  in  Chanceiy, 
praying  that  the  corporation  might  be 
"restrained  by  injunction  from  purdiasing 
or  taking,  and  fiom  commencing  or  prose- 
cuting any  proceeding  for  valuing  any  of 
the  property  of  the  plaintiff,  for  the  purpose 
of  re-selling  the  same  to  the  Metropolitan 
Railway  Company,  or  of  carrying  their 
agreement  with  the  said  railway  company 
into  effect,  or  for  any  purpose  other  than 
the  formation  of  the  intended  new  street 
authorized  by  the  Metropolitan  Meat  and 
Poultry  Market  (Western  Approach)  Act, 
1862,  or  for  any  other  purpose  not  autho- 
rized by  that  act.  And  that  the  corporsi- 
tion  nught  in  like  manner  be  restrained 
from  issuing  any  precept,  or  commencing 
or  prosecuting  any  proceeding  under  the 
powers  of  the  said  act  for  the  purposes  of 
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purcbasing  or  taking  any  of  the  plaintiff's 
property,  until  the  portion  thereof  which 
they  bona  fide  required  to  purchase  or  take 
for  the  purpose  of  the  said  act  should  have 
been  ascertained,  and  they  should  have 
given  the  plaintiff  a  proper  notice  of  their 
intention  to  take  the  same,  and  a  proper 
opportunity  of  coming  to  an  agreement 
with  them  as  to  the  purchase-money  or 
compensation  to  be  paid  in  respect  thereof 
And  the  plaintiff  moved  for  an  injunction 
in  accordance  with  the  prayer  of  his  bilL 

The  motion  for  an  injunction  was  heard 
before  Vice  Chancellor  Wood,  who  was  of 
opinion  that  the  plaintiff  was  not  entitled 
to  prevent  the  corporation  from  proceeding 
to  take  his  land.  But,  to  affonl  him  an 
opportunity  of  appealing,  his  Honour,  on 
the  19th  of  Februaiy,  1864,  made  an  order 
to  restrain  the  corporation  from  proceeding 
with  the  inquiiy  to  assess  the  value  of  the 
plaintiff's  interest  in  the  hereditaments  on 
the  bill  mentioned  for  one  month. 

The  plaintiff  renewed  his  motion  by  way 
of  appeal  before  the  Lords  Justices,  who  by 
an  order  dated  the  24th  of  April,  1864, 
discharged  the  order  of  Vice  Chancellor 
Wood,  and  granted  an  injunction  "to  restrain 
the  corporation  from  issuing  any  precept 
or  commencing  or  prosecuting  any  proceed- 
ing for  valuing  any  of  the  property  of 
the  plaintiff  in  the  bill  mentioned,  until 
the  portion  thereof  which  they  hoka  fide 
required  to  purchase  or  take  for  the  pur- 
poses of  the  act  should  be  ascertained,  and 
they  should  have  given  the  plaintiff  a  pro- 
per notice  of  their  intention  to  take  the 
same." 

"  The  corporation  having  filed  their 
answer  to  the  bill  on  the  28th  of  July, 
1864,  the  cause  came  on  for  hearing  before 
Vice  Chancellor  Wood,  upon  motion  for  a 
decree,  when  his  Honour,  though  adhering 
to  his  original  opinion,  considered  himseS 
bound  to  act  upon  the  judgment  of  the 
Lords  Justices,  and  made  the  injunction 
restraining  the  proceedings  of  the  corpora- 
tion perpetual 

It  may  be  as  well  to  dispose  of  the 
appeal  from  this  decree  before  adverting  to 
the  circumstances  connected  with  the  second 
suit,  which  arose  out  of  the  Holbom  Valley 
Lnprovement  Act,  1-864.  Although  Mr. 
Galloway  is  the  respondent  in  this  appeal, 
yet  the  question  which  it  involves  may  con- 


veniently be  dealt  with  upon  a  oonsiden* 
tion  of  the  objections  raised  by  him  to  the 
right  of  the  corporation  to  take  his  pro- 
perty. 

A  preliminary  objection  to  their  pro- 
ceedings was  made,  but  not  much  insisted 
upon,  that  even  supposing  the  corporation 
were  entitled  to  compel  Mr.  Galloway  to 
part  with  his  lands,  the  provisions  of  the 
London  City  Improvement  Act^  1847,  were 
not  observed,  as  there  was  no  offer  on  the 
part  of  the  corporation  to  treat  with  him, 
nor  any  offer  of  a  price.  It  is  quite  clear 
that  there  is  nothing  in  this  objection.  The 
notice  by  the  corporation  was  exactly  in 
the  words  of  the  13th  section  of  the  act, 
that  *'  they  meant  to  take  and  use  Mr.  Galr 
loway's  hereditaments  and  premises.*'  After 
receiving  this  notice,  Mr.  Galloway  made  a 
claim  of  65,000^,  which  the  corpontioa 
would  not  give,  but  offered  a  reference, 
which  he  declined.  Mr.  Galloway  and  the 
corporation,  therefore,  could  not  agree;  and 
the  corporation  were  empowered  to  issue 
the  precept  to  summon  a  jury  to  assess  the 
amount  of  compensation  to  be  paid  to  him 
by  the  express  words  of  the  21st  secti<m  d. 
the  act. 

The  substantial  objection,  however,  is 
one  which  goes  to  the  very  root  of  the 
proceedings  of  the  corporation,  and  denies 
altogether  their  right  to  compel  Mr.  Gallo- 
way to  part  with  his  land  to  them.  It  is 
contended  on  his  behalf  that,  by  entering 
into  the  agreement  with  the  Metropolitan 
Railway  Company  to  sell  the  lands  before 
the  corporation  had  obtained  the  act  em- 
powering them  to  purchase  it,  they  had  dis- 
abled themselves  from  exercising  a  proper 
judgment  as  to  how  much  would  be  required 
for  the  purposes  of  the  act,  and  w^  using 
their  compulsory  powers,  not  to  obtain  land 
which  was  wanted  to  carry  out  these  pur- 
poses, but  to  enable  the  corporatism  to  com- 
plete the  agreement  by  which  they  wt^ 
bound  immediately  afterwards,  to  convey  a 
part  of  it  to  the  railway  company. 

Upon  this  point  a  different  view  was 
taken  by  Vice  Chancellor  Wood  and  appa- 
rently by  both  the  Lords  Justices^  bat 
certainly  by  Lord  Justice  Knight  Bruce. 
The  Vice  Chancellor  considered  that  the 
corporation  had  not  so  fettered  themselves 
by  the  agreement  fis  to  prevent  their 
exercising  a  right  as  to  Mr.    QaUoway  s 
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land  being  wanted  for  the  purposes  of  the 
improTement,  and  that  they  had  adopted 
a  reasonable  and  proper  course  in  ascer* 
taining  beforehand    whether    there    were 
persons  willing  to  purchase  and  to  give 
them  proper  prices,  so  as  to  enable  them 
to  calculate  ^e  xisk  in   the  expenditure 
they  were  about  to  incur.    The  Lord  Jus- 
tice Knight  Bmee,  on  the  contrary,  thought 
tliat  the  agreement  must  be  taken  to  have 
in  effect  incapacitated  the  corporation  from 
forming  a  just  judgment  as  between  them 
and  Mr.  Galloway  concerning  the  quantity 
of  land  which  they  should  require  him  to 
sell  to  them    under  their  parliamentary 
powers.    The  Lord  Justice  Turner  upon 
this  question  said,  "  The  corporation  have 
agreed  to  sell  to    the  railway  company 
before  they  purchased,  and  even  before  they 
acquired  the  power  to  jmrchase.    Can  it 
then  be  said  that  they  have  exercised  the 
judgment  which  they  were  bound  to  exer- 
cise, or  even  that  they  ever  have  been  in  a 
position  to  exercise  that  judgment,  bound 
as  they  have  been  and  are  by  the  agree- 
ment into  which   they  have   entered?    I 
cannot,  to  say  the  least,  but  feel  doubte  upon 
these  points^  and  think  that  they  ought  to 
be  reserved  to  the  hearing."   His  Lordship, 
however,  in  a  previous  part  of  his  judgment, 
had  put  the  point  of  the   agreement  en- 
tbiely  upon  the  incapacity  of  the  railway 
company  to  purchase  from  the  corporation, 
HLs  conclusion  in  this  respect  he  admitted 
in  the  second  suit  *'  to  have  been  to  some 
extent  founded  in  error  as  to  one  of  the 
facts  of  the  case."    There  can  be  no  doubt 
that  at  the   time  of  the  agreement  the 
Metropolitan  Railway  Company  were  not 
incapacitated  from  purchasing.    Their  com- 
(»ui^ry  powers  of  purchase  had  not  expired, 
and  being  empowered  under  their  act  to 
take  any  quantity  of  land  not  exceeding 
twenty  acres  for  extraordinary  purposes, 
they  had  not  nearly  exhausted  this  power. 
If  these  facts  had  been  presented  to  the 
mind  of  the  Lord  Justice,  it  is  possible, 
from  his  observations,  that  he  might  not 
have  held  that  the  existence  of  the  agree- 
ment would  have  been  successfully  urged 
a^inst  the  right  of  the  corporation  to  take 
tbe  land  in  question.  For  his  language  was 
tlus :    '*  The  defendants,  the   corporation, 
iiave,   under  the  Metropolitan   Meat  and 
i^ouitry  Market  (Western  Approach)  Act, 
Niw  Skrief,  35. — Chanc. 


1863,  the  right  to  purchase  the  whole  of 
the  plaintiff's  property;  and  they  must 
also,  as  it  seems  to  me,  have  the  right  to 
sell  the  property  when  purchased  or  ac- 
quired by  them,  to  some  persons  and  under 
some  circumstances.  The  20th  section  of 
the  last-mentioned  act  must,  I  think,  be 
.  held  to  give  them  this  power.  But  then, 
what  is  the  extent  of  this  power  ?  A  power 
to  sell,  even  though  given  by  parliament, 
cannot,  as  1  apprehend,  be  construed  to 
authorize  an  incapacitated  person  to  buy; 
and  unless,  therefore,  it  can  be  shewn  not 
merely  that  the  corporation  were  empow- 
ered to  sell,  but  also  that  the  railway 
company  were  empowered  to  buy,  I  cannot 
at  present  see  my  way  to  holding  that  the 
corporation  could  seU  to  the  railway  com- 
pany. But  yet  it  is  clear,  upon'  the  evi* 
dence  before  us,  that  it  is  for  the  purjiose, 
and  sole  purpose,  of  selling  to  the  railway 
company  that  the  corporation  are  endea- 
vouring to  purchase  the  whole  of  the  plain- 
tiff's property." 

The  Lord  Justice  here  seems  not  to 
proceed  upon  the  ground  of  the  agreement 
fettering  the  judgment  of  the  corporation, 
but  on  its  being  entered  into  with  an  inca- 
pacitated company.  But  even  suppo.sing 
the  railway  company  had  no  capacity  to 
purchase  of  the  corporation,  if  the  corpo- 
ration had  power  to  take  the  land,  with 
great  respect  to  the  Lord  Justice  I  cannot 
see  what  difference  it  could  make  to  Mr. 
Galloway  how  they  disposed  of  it  after- 
wards, or  whether  the  intended  purchaser 
was  capable  of  purchasing  or  not  The 
real  question  is,  whether  the  corporation 
having  (to  use  the  words  of  Lord  Justice 
Turner)  "  the  right  to  purchase  the  whole 
of  Mr.  Qalloway^s  property  and  to  sell  it 
again  when  purchased  or  acquired,"  had, 
by  the  arrangement  which  they  entered 
into  beforehand  to  sell  a  portion  of  it  to 
the  railway  company,  prevented  all  future 
exercise  of  their  compubory  powers  over  it. 

In  order  rightly  to  determine  this  ques- 
tion, it  is  necessary  to  ascertain  the  extent 
of  the  powers  conferred  upon  the  corjx)- 
ration  by  the  Metroi)olitau  Meat  and  Poid- 
try  (Western  Approach)  Act,  1862. 

I  am  not  quite  satisfied  of  the  correct- 
ness of  Vice  Chancellor  Wood's  opinion, 
that  one  of  the  puri>oses  of  the  act  was  to 
enable  the  corporation  to  raise  money  by 
3R 
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purchasing  land,  no  part  of  which  was 
wanted  for  the  formation  of  the  intended 
street,  and  selling  it  again.  But,  looking 
at  the  deposited  plans  and  book  of  refer- 
ence, it  is  plain  that  the  act  conferred  upon 
the  corporation  a  much  more  extensive 
power  over  property  in  the  neighbourhood 
of  the  proposed  line*  of  street  than  could 
possibly  be  required  for  the  immediate 
purposes  of  the  street  itseli  By  the  16th 
section  also  of  the  act,  the  corporation  are 
empowered  to  charge  upon  and  borrow  and 
raise,  on  the  credit  of  the  estates  and  other 
propei-ty  of  the  corporation  and  the  lands 
by  this  act  authorized  to  be  purchased  or 
acquired,  the  sum  of  115,000/.  The  charge 
of  this  sum  of  115,000/.  is  to  be  laid  not 
upon  the  lands  "  required  for  the  purposes 
of  the  act,''  but  upon  ^*  the  lands  by  this 
act  authorized  to  be  purchased  or  acquired," 
which  extends  in  terms  to  all  the  lands  in 
the  deposited  plans  and  book  of  reference. 
The  sum  so  raised  is,  by  the  18th  section 
of  the  act,  to  be  paid  off  "  within  seven 
years  after  the  passing  of  the  act  out  of  the 
proceeds  of  the  sale  of  the  said  superfluous 
lands,"  or  otherwise  by  the  corporation  out 
of  their  estates  and  other  property.  The 
word  ''said"  has  no  antecedent  to  which 
it  can  properly  be  referred ;  "  but  the  supei^ 
fluous  lands"  must  mean  those  which,  under 
the  16th  section  being  authorized  to  be 
purchased  or  acquired,  are  not  wanted  for 
the  purposes  of  the  act. 

Therefore  it  appears  that  the  corporation 
were  empowered,  before  commencing  their 
operations,  to  borrow  on  the  credit  of  all  or 
any  of  the  lands  authorized  by  the  act  to 
be  purchased  for  the  purpose  of  enabling 
them  to  begin  the  formation  of  the  intended 
new  street.  And  all  the  lands  charged 
with  the  repayment  of  the  money  borrowed, 
which  afterwards  might  not  be  want^  for 
the  purposes  of  the  street^  would  become 
superfluous  lands,  which  might  be  sold 
under  the  18th  section  of  the  act  to  pay 
off  the  debt  That  the  legislature  contem- 
plated that  there  would  be  a  considerable 
amount  of  superfluous  lands  appears  from 
the  provision  in  this  section  that  Idie  large 
sum  of  115,000/.  was  to  be  discharged  out 
of  the  proceeds  of  these  sales  (amongst 
other  sources)  within  seven  years.  All  this 
goes  far  to  justify  the  view  taken  by  Vice 
Chancellor  Wood,  not  perhaps  that  the 


corporation  could  purchase  land  merely  for 
the  purpose  of  selling  it  again,  but  that 
they  might  charge  all  the  lands  which  they 
had  power  to  take,  and  to  bring  them  after- 
wards into  the  category  of  superfluous  lands 
to  be  sold  to  pay  off  the  charge,  which 
amounts  nearly  to  the  same  thing. 

But  confining  our  attention  to  Mr.  Gallo- 
way's lands,  the  power  conferred  by  the 
act  upon  the  corporation  to  take  them  is 
unquestionable.  The  expressed  purpose 
of  ihe  act  is  the  formation  of  a  new  western 
approach  to  the  Metropolitan  Meat  and 
Poultry  Market  by  means  of  a  street  in 
continuation  of  the  intended  street  on  the 
north  side  of  the  market  to  Victoria  Street. 

The  word  "  street "  does  not  mean  the 
mere  roadway,  but  (as  correctly  defined  by 
Mr.  Rolt  in  his  argument)  ''a  thoroughfare 
with  houses  on  both  sides."  Thocfoie 
when  the  legislature  empowered  the  corpo- 
ration to  take  lands,  houses  and  buildings 
for  the  purposes  of  the  act,  it  did  not  con- 
fine them  to  the  mere  width  of  the  intended 
road,  but  gave  them  authority  to  take  as 
much  land  as  might  be  necessary  for  the 
formation  of  the  street  itself,  by  the  erection 
of  houses  or  other  buildings  on  each  side. 
There  can  be  no  doubt  that  a  part,  and  a 
considerable  part,  of  Mr.  Galloway's  land  on 
the  north  side  of  West  Street  would  have 
been  required  to  form  a  portion  of  the  pro- 
posed new  street,  and  that  the  corporation 
might  have  insisted  upon  having  the  whole, 
and  afterwards  have  sold  as  superfluous  ail 
that  was  not  laid  into  the  street  It  is 
difficult  to  understand  why,  if  they  might 
have  done  all  this  under  the  act,  when 
passed,  they  might  not  have  anticipated 
its  passing,  and  made  a  conditional  agree- 
ment, binding  themselves  to  deal  with  the 
property  to  be  acquired  under  the  act  in  a 
similar  maimer. 

It  was  strongly  urged  on  the  part  of  Mr. 
Gkilloway,  that  under  the  circumstances  his 
lands  could  not  be  said  to  be  taken  for  the 
purposes  of  the  act,  and  the  case  of  Flatter 
V.  the  London,  Brighton  (tnd  South  Goad 
RaUtvay  Company  was  cited  to  shew  that 
it  was  not  sufficient  for  the  corporation 
to  say  that  they  wanted  the  land  for  the 
purposes  of  the  act,  but  that  they  ought  to 
specify  the  particular  purpose  for  which  it 
was  required. 

I  do  not  quite  see  how  this  case  applies. 
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It  was  an  application  for  an  injunction  to 
restrain  the  company  from  proceeding  upon 
a  notice  to  treat  for  certain  land  of  the 
plaiutifTfi,  they  having  previously  given 
two  notices,  which  were  afterwards  with- 
drawn, in  which  the  piece  of  land  in  ques- 
tion was  not  included. 

In  the  affidavits  filed  by  the  plaintiff  it 
was  stated  that  this  piece  of  land  was 
not  wanted  for  the  line  of  railway.  The 
engineer  of  the  company  swore  that  it 
would  be  "required  for  the  purposes  of 
the  act,  and  for  the  railway  and  works 
authori^  by  the  act"  Vice  Chancellor 
Kindersley  said,  "  The  question  is  whether 
the  railway  company  hsLS  a  right  to  take 
any  lands,  or  houses,  or  premises  of  any 
kind  whatever,  simply  because  their  en- 
gineer makes  an  affidavit  that  they  are  or 
will  be  required  for  the  purposes  of  the 
act,  without  saying  what  those  purposes 
ara  If  that  be  the  law,  it  is  hard  to  con- 
ceive a  law  more  likely  to  be  detrimental  to 
the  interests  of  the  public" 

Now,  if  the  corporation,  upon  Mr.  Gal- 
bway's  appli^tion  for  an  injunction,  had 
not  condescended  upon   any   explanation, 
but  had  merely  stated  that  they  wanted 
iiis  land  for  the  purposes  of  the  act,  the 
case  cited  would  have  been  applicable.  But 
both  in  their  affidavits  filed  before  the  mo- 
tion and  in  thdr  answer  afterwards,  they 
folly  explained  the  grounds  upon   which 
they  considered  themselves  authorized  to 
take  Mr.  Galloway's  land.     There  is   no 
imputation  upon  the  corporation  of  want  of 
hma  fides.  They  have  never  concealed  their 
agreement  with  the  railway  company,  nor 
denied  that  a  portion  of  Mr.  Galloway's 
land  on  the  north  side  of  West  Street  is 
required  to  enable  them  to  carry  out  this 
agreement.     It  is  a  mere  question  of  dis- 
puted right,  the  corporation  claiming  under 
all  the  circumstances  to  be  entitled  to  take 
Mr.  Galloway's  land,  and  he  insisting  that 
in  the  position  in  which  they  are  placed  by 
the  agreement  with  the  railway  company, 
they  are    debarred  from   exercising  their 
I>arliamentary  powers  over  his  land. 

This  is  substantially  the  only  point  to 
be  determined  between  the  parties.  After 
carefully  considering  the  arguments  of 
counsel,  and  the  opinions  of  the  learned 
Judges  in  the  Courts  below  upon  the  subject, 
I  cannot  bring  my  mind  to  the  conclusion 
that  parties  who  are  promoting  a  bill,  by 


which  they  seek  to  obtain  certain  discre- 
tionary powers  over  property,  may  not 
enter  into  a  conditional  agreement  that,  in 
the  event  of  the  bill  passing  into  a  law, 
they  wiU  dispose  of  the  property  to  be 
acquired  in  a  particular  way,  without 
thereby  depriving  themselves  of  all  discre- 
tion to  exercise  the  powers  when  obtained, 
by  this  anticipation  of  the  actual  possession 
of  them.  If,  as  seems  to  be  admitted,  the 
corporation  might  have  dealt  with  Mr. 
Galloway's  land  after  the  passing  of  the 
Metropolitan  Meat  and  Poultry  Market 
(Western  Approach)  Act,  1862,  exactly  as 
they  are  now  bound  to  do  by  their  agree- 
ment with  the  railway  company,  why  were 
they  not  quite  as  capable  of  forming  a 
judgment  as  to  the  best  mode  of  carrying 
out  the  purposes  of  the  act  before  it  passed 
as  they  would  have  been  afterwards  1  and 
how,  therefore,  can  it  be  properly  said  that 
the  agreement  with  the  railway  company, 
"  incapacitated  the  corporation  from  form- 
ing a  just  judgment"? 

I  am  unable  also  to  discover  what  pre- 
judice Mr.  Galloway  has  sustained  from 
this  agreement  It  must  be  borne  in  mind 
that,  at  the  time  it  was  entered  into, 
the  Metropolitan  Railway  Company  were 
enabled,  under  their  act,  to  purchase  the 
whole  of  his  land  on  the  north  side  of 
West  Street.  Their  compulsory  powers, 
indeed,  were  to  expire  shortly  afterwards, 
but  they  might  have  preserved  their  right 
to  exercise  them  by  giving  Mr.  Galloway 
notice  of  their  intention  to  take  and  use 
his  land.  What  possible  difference  could  it 
make  to  him  whether  he  was  to  receive  his 
compensation  from  the  corporation  or  from 
the  railway  company  1  And  how  was  he 
prejudiced  by  the  arrangement  that  the 
railway  company  should  allow  their  powers 
to  lapse,  and  should  buy  from  the  corpora- 
tion so  much  of  the  land  on  the  north  side 
of  West  Street  as  was  not  required  for  the 
road  after  the  corporation  should  have  ob- 
tained possession  of  it  from  Mr.  Galloway 
under  the  powers  of  their  act. 

Upon  a  careful  consideration  of  the  cir- 
cumstances of  the  case,  I  think  that  the 
decree  for  an  injunction  in  the  first  suit 
was  wrong,  and  that  it  ought  to  be  re- 
versed. 

A  veiy  few  observations  will  dispose  of 
the  second  suit.  While  the  first  suit  was 
pending,  another  act,  called  the  Holbom 
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Valley  Improvement  Act,  18C4,  was  ob- 
tained by  the  corporation,  and  received  the 
royal  assent  on  the  23rd  of  June,  1864. 
Under  this  act  power  was  given  to  the 
corporation  to  take  the  same  lands  of  Mr. 
Galloway  as  were  included  in  the  Metro- 
politan Meat  and  Poultry  Market  (Western 
Approach)  Act,  1862.  Shortly  after  the 
passing  of  the  Holbom  Valley  Improve- 
ment Act,  and  two  days  after  the  decree 
for  an  injunction  in  the  first  suit,  viz.,  on 
the  30th  of  July,  1864,  the  corporation 
served  Mr.  Galloway  with  a  notice  of  their 
intention  to  take  the  whole  of  his  property 
in  the  deposited  plan  and  book  of  refer- 
ence under  that  act.  And,  at  the  same 
time,  by  a  letter  from  their  comptroller, 
they  reserved  their  right  to  take  the  pro- 
perty under  the  act  of  1862.  Mr.  Gal- 
loway thereupon  filed  a  bill  for  an  injunction 
to  restrain  the  corporation  from  taking  any 
part  of  his  property,  except  so  much  as 
they  should  Ifona  fide  require  for  the  pur- 
poses flf  the  Holbom  Valley  Improvement. 
The  case  was  heard  on  motion  f6r  a  decree 
by  the  Master  of  the  RoUs,  who  dismissed 
the  biU  with  costs.  Upon  appeal  to  the 
Lords  Justices  they  differed  in  opinion ; 
but  Lord  Justice  Knight  Bruce  agreeing 
with  the  Master  of  the  Rolls,  the  appeal 
was  dismissed. 

The  judgment  of  the  Master  of  the  Rolls 
proceeded  partly,  and  that  of  Lord  Justice 
Knight  Bruce  entirely,  on  the  effect  of  the 
37th  section  of  the  Holbom  Valley  Im- 
provement Act,  which  they  thought  gave 
validity  to  the  agreement  entered  into 
between  th^  corporation  and  the  railway 
company.  That  section,  after  reciting  that 
this  agreement  had  been  entered  into,  and 
that  it  was  expedient  that  the  rights  of  the 
Metropolitan  Railway  Company  under  it 
should  be  preserved,  enacted  as  foUows : 
'^  Therefore,  nothing  in  this  act  contained 
shall  prejudice  or  affect  the  rights  of  that 
company  under  the  said  agreement;  but 
all  the  covenants  and  provisions  thereof 
shall  be  as  applicable  to  the  same  lands  if 
purchased  under  the  powers  of  this  act,  as 
they  would  have  been  if  they  had  been 
purchased  under  the  powers  of  tlie  said 
Metro{)olitan  Meat  and  Poultry  Market 
(Western  Approach)  Act,  1862." 

The  Master  of  the  Rolls  was  of  opinion, 
and  Lord  Justice  Knight  Bruce  agreed 
with  him,  that  by  this  section^ ''  the  legis- 


lature pronounced  an  opinion  equivident  to 
a  declaratoiy  enactment  determining  that 
the  agreement  was  a  valid  agreement  con- 
ferring rights  upon  the  Metropolitan  Bail- 
way  Company  prior  to  the  passing  of  the 
act"    Lord  Justice  Turner  was  unable  to 
agree  in  the   constniction  put  upon  this 
37th  section,   but  (which  is  much  to  be 
regretted)  gave  no  reason  for  his  hesitatioD 
to  adopt  it     I  feel  the  same  inabihty  to 
oonstrae  the  enactment  in  the  sense  attii- 
buted  to  it  by  the  other  learned  Judges.   I 
think  that  all  it  effected  was  to  recognize 
the   existence  of  the  agreement  without 
declaring  anything  as  to  its  validity.    But 
the  words,  "  All  the  covenants  and  provi- 
sions of  the  agreement  shall  be  as  appli- 
cable to  the  lands,  if  purchased  under  the 
powers  of  this  act,  as  they  would  havebeeu 
if  purchased  under  the  powers  of  the  act  of 
1862,"  will  be  found  to  have  an  important 
significance^     K  the  agreement  had  bees 
invalid  these  words  would  not  have  given 
it  validity  ;  but  it  has  been  shewn  in  the 
examination  of  the  proceedings  of  the  cor- 
poration, under  the  act  of  1862,  that  the 
agreement  was  perfectly  valid  and  binding. 
If,  then,  the  corporation  might  have  oou- 
▼eyed  to  the  railway  company  the  lands 
acquired  under  that  act,  though  taken  for 
that  very  purpose,  they  are  placed  in  the 
same  situation  with  respect  to  these  same 
lands  if  purchased   under    the    Holborn 
Valley  Improvement  Act 

The  Master  of  the  Rolls,  in  his  judgment, 
speaking  of  the  Holbom  Valley  Improve- 
ment Act,  said,  ''  The  first  thing  I  have  to 
observe  is,  that  the  object  of  this  act,  which 
was  to  make  the  improvements  there  s)ie- 
cified,  which  are  set  out  in  the  2nd  section 
of  the  act,  gives  for  that  object,  by  means 
of  the  incorporation  of  the  City  Improve- 
ment Act,  1847,  not  merely  the  power  to 
make  the  improvement  in  question,  but 
also  the  power  of  taking  and  re-seUing 
lands  not  absolutely  required  for  the  streets 
and  viaducts  there  mentioned,  but  also  for 
the  purpose  of  raising  money  to  defray 
part  of  the  expenses  required  for  the  purpose, 
in  like  manner  as  if  the  act  comprised  lands 
which  could  by  no  poeaibility  be  in  the  line 
of  any  improvement  contemplated  by  the  | 
act  itself^  and  which  therefore  could  only 
have  been  inserted  for  the  purpose  of  ena- 
bling the  corporation  to  raise  the  funds  in 
question  for  the  purpose  of  the  act" 
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With  great  submiflsioiiy  this  passage  of 
the  Master  of  the  Rolls's  judgment  appears 
to  me  not  to  be  strictly  accurate.     Under 
the  Holbom  Valley  Improvement  Act  there 
is  no  power  expressly  given  to  re-sell  lands 
not  required  for  the  purposes  of  the  act ; 
and  the  "  London  City  Improvement  Act, 
1847/'  incorporated  with  that  act,  did  not 
enable  the  corporation  to  take  lands  for  the 
mere  purpose  of  re-selling  them  in  order  to 
raise  funds  for  the   improvements  to  be 
effected.  K  any  lands  purchased  and  cleared 
by  virtue  of  the  act  were  not  laid  into,  nor 
formed  part  of  the  streets,  the  46th  section 
provided  for  the  manner  in  which  they  were 
to  be  disposed   of,  viz.,   by  letting   such 
lands  on  building  leases,  the  corporation 
being  empowered  by  the  47  th  section  after- 
wards to  sell  the  ground-rents  and  reversion 
of  these  lands.     If,  then,  the  corporation 
were  compelled  to  rely  upon  the  City  Im- 
provement Act,  1847,  and  on  the  Holbom 
Valley  Improvement  Act,  without  the  37th 
section,  as  by  their  agreement  with  the 
railway  company  they  had  disabled  them- 
selves from  disposing  of  Mr.    Galloway's 
lands  not  required  for  the  improvements  in 
the  only  way  prescribed  by  the  acts,  they 
might,  in  my  opinion,  have  been  restrained 
in  the  exerciae  of  their  compulsory  powers 
over  his  property.     But  under  the  Metro- 
politan Meat  and  Poultry  Market  (V^estem 
Approach)  Act,  1862,  very  extensive  powers 
being  given  to  the  corporation  to  acquire 
all  the  property  specified  in  the  plans  and 
book  of  reference,  to  raise  money  upon  the 
credit  of  it,  and  to  sell  superfluous  lands  to 
pay  off  the  debt,  the  corporation  were  not 
restricted  by  the  act  from  absolutely  dis- 
posing of  Mr.  Galloway's  land  to  the  rail- 
way company.     It  has  been  shewn  that 
ihere  is  no  objection  to  the  agreement  with 
the  railway  company,  on  the  ground  that  it 
preceded  the  act  by  which  the  powers  neces- 
sary  to    its    performance  were  conferred 
upon  the  corporation.  When,  therefore,  the 
legislature,  by  the  37th  section  of  the  Hol- 
bom Valley  Improvement  Act,  made  the 
covenants  and  provisions  of  the  agreement 
as  applicable  to  the  lands  if  purchased  under 
the  powers  of  that  act  as  they  would  have 
been  if  they  had  been  purchased  under  the 
powers    of   the    Metropolitan    Meat   and 
Poultry  Market  (Western  Approach)  Act, 
1862,  they  necessarily  sanctioned  the  com- 
pulsory purchase  by  the  corporation  of  Mr. 


Galloway's  land  on  the  north  side  of  West 
Street,  and  the  conveyance  of  it  to  the 
railway  company  under  the  Holbom  Valley 
Improvement  Act ;  otherwise  the  covenants 
and  provisions  of  the  agreements  would 
not  have  been  as  applicable  to  the  acqui- 
sition of  the  land  under  the  powers  of  this 
act  as  if  it  had  been  purchased  under  the 
powers  of  the  act  of  1862. 

I  am  therefore  of  opinion  that  Mr.  Gal- 
loway could  not  restrain  the  corporation 
from  proceeding  to  acquire  possession  of  his 
land  under  the  Holbom  Valley  Improve- 
ment Act,  and  that  his  bill  filed  for  that 
purpose  was  properly  dismissed. 

The  result,  therefore,  will  be,  that  Mr. 
Galloway's  appeal  wiU  be  dismissed  with 
costs ;  and,  in  the  case  of  the  corporation, 
that  the  decree  must  be  reversed. 

LoBD  KiNGSDOWN. — I  entirely  agree  in 
the  conclusion  at  which  your  Lordships 
have  arrived.  I  should  be  inclined  myself 
to  attribute  more  weight  than  my  noble 
and  learned  friend  who  has  last  addressed 
the  House  has  done  to  that  clause  in  the 
last  act  of  parliament  which  refers  to  this 
agreement,  not  that  I  consider  it  to  be  at 
all  doubtful  whether  it  is  a  valid  agreement. 
As  to  the  validity  of  the  agreement,  there 
never  was  nor  could  be  any  doubt.  It  was 
binding  on  the  corporation,  it  was  binding 
on  the  railway  company,  and  it  was  on  the 
ground  that  it  was  binding  that  Mr.  Gallo- 
way rested  his  objection.  He  said,  you 
cannot  buy  this  land  for  your  purposes, 
because  you  have  already  by  a  valid  con- 
tract engaged  to  sell  it  to  another  person, 
and  therefore  in  troth  you  are  not  buying 
for  yourselves,  but  you  are  buying  for  the 
railway  company,  and  that  you  have  no 
right  to  do.  The  effect  of  the  recognition 
of  the  agreement  by  parliament  I  take  to 
have  been  this.  The  Master  of  the  Bolls 
took  this  view  of  it,  and  I  am  very  much 
inclined  to  think  (if  it  is  necessary  to  enter 
into  that)  that  the  view  which  he  took  on 
that  subject  was  correct,  namely,  Galloway 
had  contended,  and  the  Court  of  Chancery 
had  said,  that  agreement  being  a  valid 
agreement,  it  constitutes  an  obstacle  to  your 
right  to  purchase.  Now,  having  full  notice 
of  this  agreement  (which,  therefore,  cannot 
be  considered  as  a  fraud  on  parliament), 
we  declare  that,  under  whichever  act  you 
purchase,  the  agreement  shall  be  carried 
into, effect.    It  does  not  seem  to  me,  there- 
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fore,  if  it  is  necessaiy  to  rely  on  that  ground, 
that  there  is  great  force  in  those  observa- 
tions. What  I  would  suggest,  in  addition 
to  "what  has  been  proposed  by  the  Lord 
Chancellor,  is  this — I'  confess  I  think  that 
the  second  bill  was  more  groundless  than 
the  first)  and  I  think  therefore  that  that 
second  bill  ought  to  have  been  dismissed 
with  costs,  instead  of  being  dismissed  with- 
out costs,  as  the  first  was  dismissed  with 
costs.  Therefore,  I  should  humbly  suggest 
to  your  Lordships  that  the  decree  in  that 
suit  should  be.  aifirmed,  with  this  variation, 
that  the  bill  should  be  dismissed  with  costs, 
instead  of  without  costs,  and  that  the  appeal 
should  be  dismissed  with  costs. 

Decree  appealed  from  in  Galloway  v. 
the  Mayor,  <bc  of  London  affirmed^ 
with  variation;  and  appeal  dis- 
missed with  costs. 
Decree  appealed  from  in  The  Mayor, 
&C.  of  London  v,  Galloway  re- 
versed; canse  remitted,  with  declaror 
tion  that  the  hill  ought  to  have  been 
dismissed  with  costs. 


Soficitors — Mewn.  Van  Sandau,  Cumming  &  Son, 
King  Street,  Cheapeide,  for  appellant;  Mr.  T.J. 
Nebon,  GuildhaU,  for  the  Corporation  of  London; 
Messrs.  Borcbells,  Broad  Sanctuary,  for  the  rail- 
way company. 


'■■.I 


KiNDEBSLKY,  V.C. 

Jan.  24,  25,  26,  27 ;  >  coope  v,  cresswell. 
March  24.         j 

Devise— 3  &iW,d:  M.  c.  14.  (Statute  of 
Fraudulent  Devises  J— 3  d:  4  Will,  4.  c,  42. 
s,  6.  (Statute  of  Limitations  J — Debt  on 
Covenant — Mortgagee  of  Equitable  Estate — 
Purchase  for  Value  without  Notice — Fartp 
liable,  Fayjnent  of  Interest  by — Laches. 

A  testator,  who  died  in  1823,  by  his  will 
devised  part  of  his  real  estates  in  trust  for 
payment  of  his  debts,  and  part,  then  subject 
to  an  existing  life  interest  which  did  not 
expire  till  1860,  in  trust  for  his  grandson 
for  life,  trith  limitations  over  to  his  issue 
in  tail. 

By  a  settlement  executed  upon  the  mar- 
riage of  one  of  his  sons,  the  testator  had 
covenanted  that  he  in  his  lifetime,  or  his 
heirs,  executors  or  administrators,  within 
three  months  after  his  death,  tPouUl  pay  to 
the  trustees  of  the  settlement  the  sum  of 
3,000/.,  wUh  interest  in  the  mean  time  at  51, 


per  cent.  The  sum  was  never  paid,  Imt  the 
interest  was  kept  down  by  the  trustees  and 
administrators  under  the  wUl  (the  tame  per- 
sons acting  in  both  capacities)  till  1849. 

In  1863  the  realized  personalty  and  the 
real  estate  devised  for  payment  of  dd)it 
having  become  exhausted  in  discharge  of  the 
testator's  liabilities  (including  many  vclun- 
tary  bonds),  the  trustees  of  the  settlement 
instituted  a  suit  to  have  the  3,000/.  raised 
by  sale  of  the  real  estate  devised  to  the 
grandson : — Held,  that  the  3,000/.  was  a 
debt  within  the  meaning  of  the  Statute 
against  Fraudulent  Devises  (3  «fe  4  IT.  <fr  Jf . 
c,  14),  and  that  tuch  statute  does  not  require 
proof  of  the  ^intent  to  defraud,  hinder  or 
delay  creditors,**  but  makes  the  devise,  ipm 
facto,  void  as  against  creditors. 

Held,  cUso,  that  the  mortgage  by  the 
equitable  tenant  for  life  was  not  an  "  aliens 
ation  by  the  devisee  "  within  the  meaning  of 
the  statute  S  dh  i  W,  dh  M,  c  U,  norcould 
such  mjortgagees  defend  themselves  as  pur- 
chasers for  value  without  notice. 

Held,  also,  that  the  possibility  of  asset* 
still  remaining  unrealized  after  a  period  of 
forty  years  would  not  prevent  the  Cottrt 
from  granting  relief  to  creditors  against  the 
specifically  devised  estate. 

Held,  also,  that  the  payment  of  interest  on 
the  3,000/.  by  the  trustees  and  administra- 
tors under  the  wUl  within  tufeiUy  years  was 
S7ifficient  to  prevent  the  Statute  of  Limita- 
tions (3  d:  i  Will  4.  c,  42.)  running  in 
favour  of  the  beneficial  devisee. 

Semble  —  that  where  there  are  several 
^^ parties  liable,**  as,  for  instance,  the  ad- 
ministrator, the  trustee  of  estates  devised  for 
payment  of  debts,  and  the  beneficial  devisee, 
payment  of  interest  by  any  one  of  them 
is  a  payment  by  the  ^^ party  liable  **  wUhin  the 
meaning  of  the  same  statute  (section  5),  and 
will  prevent  the  statute  from  running  in 
favour  of  the  others. 

Held,  also,  that  the  pendency  of  a  prior 
suit  for  administration  of  the  testator's  per- 
sonalty and  real  estate  devised  for  payment 
of  debts,  and  the  existence  of  the  life  estate, 
were  a  sufficient  answer  to  the  charge  of 
laches. 

The  bill  in  this  suit  was  filed  by  Joseph 
Richard  Coope  and  William  Walker  on 
behalf  of  themselves  and  all  other  the 
specialty  creditors  of  Estcourt  Cresswdl, 
the  testator  in  the  cause,  for  the  purpose 
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of  obtaining  payment  of  their  debts  out  o{ 
certain  specifically  devised  real  estates. 

Estcourt  Cressvell  died  in  1823,  pos- 
sessed of  considerable  property,  both  real 
and  personal  The  realty  consisted  of  the 
Pinkney  estate  in  Wiltshire,  the  Bibuiy 
estate  in  Gloucestershire,  and  another  estate 
at  Sherston  Magna  in  Devonshire;  the 
Devonshire  estate,  in  respect  of  whidi  the 
present  suit  was  instituted,  being  held  by 
the  testator,  subject  to  the  life  interest 
therein  of  a  Mr.  Fry,  who  died  only  in 
1860,  having  thus  survived  the  testator 
thlity-seven  years. 

By  his  will,  dated  in  1821,  the  testator 
devised  the  Pinkney  or  Wiltshire  estate  in 
trust  for  sale,  with  directions  to  apply  the 
proceeds  of  the  sale  first  in  payment  of  his 
debts,  then  in  discharge  of  certain  legacies 
to  his  sons  (amongst  which  was  a  legacy 
of  20,000/.  to  his  son  Thomas),  and  lastly 
to  divide  the  surplus,  if  any,  amongst  his 
several  sons  whom  he  named.  The  testator 
then  devised  the  Bibury  or  Gloucestershire 
estate  to  the  trustees  of  a  settlement  already 
made  in  favour  of  his  son  Bichard  Estcourt 
Cresswell  and  \m  issue,  to  be  held  upon 
the  tnists  of  that  settlement  Then  followed 
certain  specific  bequests  and  legacies  not 
material  to  the  present  question,  after 
which  the  testator  devised  the  Devonshire 
estate  to  trustees  in  fee,  upon  trust  for  his 
grandson  Thomas  Estcomt  Cresswell  for 
life,  and  after  his  decease  upon  trust  for 
his  first  and  other  sons  successively  in  tail, 
with  divers  limitations  over. 

These  several  dispositions  of  the  will 
comprised  the  whole  of  the  testator's  real 
estates. 

In  1815  the  testator,  upon  the  marriage 
of  his  son  Edmund  Cresswell,  had  executed 
an  indenture  of  settlement  whereby  he 
covenanted  with  the  trustees  (Messrs. 
Townsend  and  Carter)  that  in  case  the 
marriage  should  take  effect  (which  hap- 
pened), he  (the  testator)  in  his  lifetime, 
or  his  heirs,  executors  or  administrators 
within  three  calendar  months  after  his 
death,  would  pay  to  those  trustees  3,000/., 
and  would  in  the  mean  time,  till  the  pay- 
ment thereof^  pay  interest  on  that  sum  at 
the  rate  of  5L  per  cent,  per  annum. 

The  3,000/.  thus  covenanted  to  be  paid 
was  made  the  subject  of  settlement  upon 
the  marriage,  and  the  debt  arising  upon 


that  covenant  was  the  debt  In  respect  of 
which  the  present  suit  was  instituted,  the 
plaintiffs,  who  had  been  substituted  for  the 
original  trustees  under  the  settlement,  now 
churning  under  the  covenant  in  behalf  of 
the  persons  beneficially  interested.  Besides 
the  last-mentioned  specialty  debt  in  favour 
of  his  son  Edmund,  the  testator  had  also 
incurred  sundry  voluntary  debts  and  liabil- 
ities in  favour  of  his  sons. 

For  some  years  previously  to  his  decease 
the  testator  had  been  of  unsound  mind, 
and  a  commission  in  lunacy  had  issued 
a  few  years  before  at  his  death.  In 
the  lunacy  Mr.  Carter  had  been  appointed 
receiver  of  the  real  estates,  and  for  some 
reason  or  other,  which  did  not  appear  in 
evidence,  he  was  not  removed,  but  con- 
tinued to  act  in  that  capacity  for  several 
years  after  the  testator's  death. 

The  devisees  in  trust  of  the  real  estate, 
who  were  also  appointed  executors  under 
the  will,  renounced  probate  and  disclaimed 
the  trusts;  whereupon,  in  1824,  Messrs. 
Harrison  and  Thomas  (of  whom  Thomas 
was  still  surviving  at  the  time  of  this  suit) 
were  appointed  trustees;  they  also  took 
out  letters  of  administration  and  became 
the  testator's  legal  personal  representatives. 

The  trustees  shortly  after  their  appoint- 
ment entered  into  a  contract  with  Richard 
Estcourt  Cresswell,  the  testator's  eldest  son, 
for  the  sale  of  the  Pinkney  estate  for 
125,364/.  That  contract  was  never  carried 
out  by  any  actual  conveyance.  Bichard 
Estcourt  Cresswell,  having  thus  become  in 
equity  the  owner  of  the  Pinkney  estate, 
entered  into  a  sub-contract  with  Thomas 
Cresswell  (the  legatee  of  20,000/w  as  before 
mentioned)  for  the  sale  of  a  certain  portion 
of  the  same  Pinkney  estate  called  Silk- 
wood,  at  a  sum  amounting  to  nearly  20,000/., 
the  object  being  that  the  purchase-money 
should  represent  that  legacy.  Thomas 
Cresswell,  having  thus  become  equitable 
owner  of  the  Bilkwood  property,  in  1834 
mortgaged  his  interest  therein  to  Messrs. 
Gregory  and  Pitt,  and  in  that  state  of 
things  the  mortgagees,  being  desirous  of 
having  the  property  relieved  from  the  lia- 
bility under  which  it  stood  for  the  payment 
of  the  testator's  debts,  instituted  a  suit 
of  Gregory  v.  Cresswelly  for  the  purpose  of 
obtaining  a  decree  for  the  administration 
of  the  testator's  personal  and  real  estate 
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devised  in  trust  for  payment  of  debts,  so 
that  either  the  mortgaged  estate  in  their 
hands  might  be  released  from  all  further 
liability  in  respect  of  the  testator's  debts, 
or  else  that  their  claim  might  be  discharged 
by  payment  off  of  the  mortgage-money. 
The  bill  in  that  suit  made  no  mention  of 
the  devise  by  the  testator  of  the  Devon- 
shire estate. 

In  1843  a  decree  was  made  in  Gregory 
V.  Cresstoell,  directing  the  usual  accounts 
to  be  taken  of  the  testator's  personal  estate, 
funeral  and  testamen^ry  expenses,  debts 
and  legacies,  and  also  an  account  with 
reference  to  the  proceeds  arising  from  the 
sale  of  any  portion  of  the  Pinkney  estate. 
No  report  was  made  under  that  decree  until 
November,  1850,  when  the  Master  certified 
that  large  sums  had  been  received  by  the 
tnistees  and  administrators  in  respect  of 
the  personal  estate  and  the  proceeds  of  the 
real  estate,  out  of  which  sums  they  had 
disbursed  considerable  amounts  on  account 
of  voluntary  bonds  and  other  liabilities 
incurred  by  the  testator,  such  jwyments 
being  allowed  by  the  Master  without  pre- 
judice to  any  question  between  the  trustees 
and  the  creditors  of  the  testator  for  valu- 
able consideration. 

In  May,  1855,  (after  the  passing  of  the 
Master's  Abolition  Act,  15  &  16  Vict,  c  80,) 
a  general  report  was  made  under  an  arrange- 
ment for  clearing  off  matters  pending  in 
the  Master's  offices,  and  in  June,  1857,  the 
cause  came  on  for  further  consideration, 
and  directions  were  given  for  continuing 
the  accounts. 

Tbp  plaintiffs  in  the  present  suit,  Messrs. 
Coope  and  Walker,  as  claiming  the  3,000/. 
under  the  covenant,  had  previously  obtained 
leave  to  attend  the  proceedings  in  cham- 
bers, and  then  obtained  further  leave  to 
institute  the  present  suit,  for  the  purpose 
of  making  their  debt  available  against  the 
real  estate  devised,  their  object  being  to 
make  the  Devon  estate  liable.  The  bill 
was  accordingly  filed  against  all  persons 
beneficially  interested  in  that  estate. 

The  defendants  chiefly  concerned  in 
opposing  the  bill  were  Messrs.  Caldwell, 
Chilton  and  Fuller,  three  directors  of  the 
English  and  Scottish  Law  Life  Assurance 
Society,  to  whom,  in  1846,  Thomas  Est- 
court  Cresswell  had  mortgaged  his  equit- 
able life  interest  in  the  Devon  estate. 


The  legal  estate  in  fee  was  vested  in 
Thomas,  the  surviving  trustee  of  the  tes- 
tator's will,  subject  to  an  outstanding  tenn 
of  1,000  years  created  in  1814  for  securing 
a  charge  on  the  property  of  13,000/^ 

It  appeared  that  interest  upon  the  pMn- 
tiflfe'  debt  of  3,000/.  had  been  regukriy 
paid  by  the  testator^s  trustees  down  to  the 
year  1849. 

Part  of  the  defendants'  case  was,  that 
the  assets  of  the  testator,  primarily  liable 
for  payment  of  debts,  were  not  yet  ex- 
hausted, but  the  Court  held,  that  the  con- 
tention was  unsupported  by  evidence,  and 
that  the  argument  must  proceed  upon  the 
footing  that  the  testator's  personalty  and 
realty  devised  for  payment  of  debts  were 
exhausted. 

The  bill  prayed  for  an  account  of  what 
was  due  to  the  plaintiffs  in  respect  of  their 
debt,  for  a  sale  of  the  Devon  estate  or  a 
sufficient  part  thereof  to  raise  the  amonnt 
which  should  be  found  due,  and  for  the 
appointment  of  a  receiver  of  the  rents  and 
profits.  The  bill  also  prayed  that  the  snit 
might  be  treated  as  supplemental  to  the 
suit  of  Gregory  v,'  Cresswell. 

Mr,  Baily,  Mr.  E.  F,  Smith  and  ifr. 
EddU^  for  the  plaintiffs. — This  is  a  specific 
debt  created  by  covenant  The  covenant  is 
absolute  and  the  sum  ascertained.  Our 
remedy  is  under  the  Statute  of  Fraudulent 
Devises,  3  &  4  W.  &  M.  c.  14.  The  ca^je  is 
stronger  than 

Jenkins  v  Briant^  6  Sim.  603 ;  s.  c  4 
Law  J.  Rep.  (n.s.)  Chanc.  2. 
In  that  case  the  testator's  covenant  was 
voluntary,  yet  it  was  held  that  the  real 
estate  in  the  hands  of  the  devisee  was 
liable.  The  principle  at  law,  under  which 
the  Devon  estates  are  liable,  is  laid  down 
in 

Gallon  V.  Hancock,  2  Atk.  424. 
The  purchase  for  value  by  the  mortgagees 
of  the  devisee's  equitable  estate  cannot 
prevail  against  our  right  at  law.  Nor  does 
the  circumstance  of  lie  specific  devise  dis- 
charge the  estate  as  against  the  creditors — 

Dctvies  V.  Nicholson,  2  De  Gex  &  J. 
693;  s.  c.  27  Law  J.  Rep.  (n.s.) 
Chanc  719. 

Stronge  v.  Hawkes,  4  De  G«x  &  Q.  032. 

Howard  v.  Chaffers,  2  Dr.  «k  Sm.  236; 
8.C.  32  Law  J.  Rep.  (n.s.)  Chanc  686. 


Vol.  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866, 


499 


The  Statute  of  Limitations  cannot  be 
pleaded,  interest  having  been  paid  witMn 
twenty  yeaia  by  the  administrators  and 
trostees  of  the  testator's  estate. 

Roddam  v.  Motley^  1  De  Gex  A  J.  1; 

&c  26  Law  J.  Rep.  (n.s.)  Chanc.  438. 

Mcrlty  V.  Motley ^  5  De  Qex,  M.  &  G. 

610;    s.  c    25  Law  J.  Rep.  (n.s.) 

Chanc.  1. 

E%idcr  V.  Nockolda,  1  Mac  &  G.  640; 

8.C.  19LawJ.Eep.  (n.s.) Chanc.  177. 

EUfy  V.  Norwood.  6  De  Gex  k  S.  240; 

8.C.  21  Law  J.  Rep.  (n.s.)  Chanc.  716. 

The  cbiim  has  also  been  kept  alive  by  the 

pendency   of  the  suit   Ghregory  v.   Gre99- 

wdl. 

Stemdale  v.  Hankinson,  1  Sim.  393. 
Gaider  v.    Oolder,  9  Hare,  276;  8.c 
22  Law  J.  Rep.  (n.b,)  Chanc.  154. 
Mr,  Shapter  and  Mr.  Prendergast^  for 
the  heir-at-law  in  the  same  interest. 

Mr,  OloHse  and  Mr.  Skebbeare,  for 
Thomas  Estcourt  Cresswell,  the  tenant  for 
life. — The  Devonshire  estate  specifically 
devised  cannot  be  liable  in  respect  of  thu 
covenant^  do  breach  of  which  arose  in  the 
testator's  lifetime. 

Morse  v.  Tucker^  5  Hare,  79;  s.c  15 
Law  J.  Rep.  (n.s.)  Chanc.  162. 
The  plaintiffs  themselves  admit  that  all  the 
parties  have  been  acting  on  the  assumption 
that  the  personal  estate  would  prove  suffi- 
cient  to  answer  the  testator's  debts,  and 
that  voluntary  debts  have  been  discharged 
out  of  assets  primarily  liable  for  the  spe- 
cialty debts. 

Mr.  Sehomberg  and  Mr,  Dalton^  for 
Messrs.  Caldwell,  Chilton  and  Fuller,  mort- 
gagees of  the  life  interest  of  the  first  defen- 
dant Thomas  Estcourt  CresswelL — First, 
the  liability  of  the  testator  having  been 
created  by  covenant,  is  distinguishable  from 
a  bond  debt,  and  is  not  a  debt  within  the 
strict  meaning  of  3  &  4  W.  <k  M.  c.  14. — 
Farley  v.  BriatU,  3  Ad.  &  E.  839;  s,c. 

4  Law  J.  Rep.  (n.s.)  Q.B.  246. 
Wilson  ▼.  Knubley,  7  East,  128. 
Moreover  the    statute    (like    the  statute 
13  Eliz.  c.  5.)  requires  proof  of  the  tes- 
tator's intention  to  defraud  or  hinder  cre- 
ditors. 

Hughes  v.  Doulbin,  2  Cox,  170. 
Scarf  V.   Soulbyj   16  Sim.    344;   s.c. 
reversed,  Ibid.  481. 
Secondly,    the    alienation    by    the   bene- 
Nbw  Sbbiks,  36.~CuAHa 


ficial  devisee  prevents  creditors  who  have 
no  specific  lien  on  the  property  from  coming 
against  the  estate  in  the  hands  •  of  the 
alienees — 

Spackman  v.  Timbrell,  8  Sim,  253; 
8.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  147. 
Moreover,  the  mortgagees  are  purchasers 
for  value  without  notice ;  and  it  makes  no 
difference  in  this  Court  that  the  mortgagor's 
interest  is  only  equitable.  Thirdly,  non 
constat  that  there  is  an  insufiBciency  of 
personal  assets  to  answer  this  debt  At  all 
events,  there  has  been  misapplication  of 
monies  come  to  the  hands  of  the  trustees 
and  administrators.  Fourthly,  it  is  clear 
upon  the  evidence  that  Carter,  one  of  the 
original  covenantees,  now  represented  by 
the  pMntifEs,  acted  for  many  years  after 
the  testator's  death  as  receiver  of  the  estates, 
and  he  should  have  applied  the  receipts  in 
discharge  of  his  specialty  debt  at  that  time. 
Fifthly,  the  Statute  of  Limitations  is  a 
bar  to  the  plaintiffs'  daim  against  this 
estate.  How  can  they  come  against  persons 
in  possession  after  a  lapse  of  forty  years  ? 
The  payment  of  interest  within  the  twenty 
years  by  the  administrators  or  by  the  trus- 
tees of  the  Pinkney  estate,  devised  for 
payment  of  debts,  does  not  prevent  the 
statute  from  running  in  favour  of  the 
devisee  and  those  claiming  through  him — 

Fordham  v.  Wallis,  10  Hare,  217;  s.c. 
22  Law  J.  Rep.  (n.b.)  Chanc.  548. 

Briggs  v.  WUson^  5  De  Gex,  M.  <&  G. 
12. 

Dickinson  v.  TeasdaUy  1  De  Gex,  J. 
<Se  S.  52;  S.C.  32  Law  J.  Rep.  (n.s.) 
Chanc.  37. 
The  pendency  of  the  suit  Gregory  v.  Cress- 
well  has  no  application,  because  it  was  not 
a  suit  for  general  administration,  and  did 
not  affect  the  Devon  estate.  Sixthly,  there 
has  been  laches.  If  it  was  necessary  to 
come  against  this  estate,  why  not  have  sold 
the  reversion  during  the  life  of  Mr.  Fry! 
A  reversion  in  fee,  even  after  an  estate  tall, 
has  been  held  to  be  immediate  assets,  and 
saleable  for  payment  of  specialty  debts — 

Tyndale  v.  Warre,  Jac  212. 
Mr,  Harrison  and  Mr,  J,  Pearsony  for 
the  trusteea 

Mr.  W.  W.  Cooper,  Mr.  Jolliffe,  Mr. 
Bovill,  Mr.  Haddan  and  Mr,  Villiers  ap- 
peared for  the  several  other  defendants 
on  the  record. 
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Mr,  Bailyy  in  reply,  cited — 
Chinnery  v.  Evans,  11  H.L.  Cas.  115. 
Jeffreson  v.  Morton,  2  Saund.  8,  L 
Solly  V.  Gower,  2  Vem.  61. 
In  addition    to  the    authorities  above 
cited,  the  following  were  referred  to  in  the 
course  of  the  argument — 

Pimm  V.  Insall,  1  Mac.  k  G.  449;  8.C. 

19  Law  J.  Rep.  (n.s.)  Ghana  1. 
Richardson  v.  Norton,  7  Beav.  112  ;  B.a 

13  Law  J.  Rep.  (n.s.)  Chanc.  186. 
Walker  v.  Smaltoood,  Amb.  676. 
Willson  V.  Leonard,  3  Beav.  373. 
Kinderley  v.  Jervis,  22  Ibid.  1  ;  s.  c 

25  Law  J.  Rep.  (n.s.)  Chanc.  538. 
Otoynne  v.  Edwards,  9  Beav.  22 ;  B.C. 

15  Law  J.  Rep.  (n.s.)  Chanc.  84. 
VickersY.  Oliver,  1  You.  &  C.  C.C.  211 ; 

B.C.  11  Lav/ J.  Rep.  (n.b.)  Chanc.  112. 
DUkes  V.    Broadmead,  2  De  Gex,  F. 

k  J.  b^Q  ;  8.  c.  30  Law  J.  Rep.  (n.&) 

Chanc.  268. 
Hunting  ▼.  Sheldrake,  9  Me&  k  W. 

256;    s.  c.    11    Law  J.    Rep.  (n.&) 

Exch.  77. 
Stai.  13  Eliz.  c,  5. 
Tidds  Practice,  8th  edit.  p.  1138. 
Seton  on  Decrees,  voL  1.  p.  118. 
Bullen  ds  LeaJee^s  Pleading,  2nd  edit 

p.  509. 

KiNDBRSLEY,  V.C.  (MaTch  24.) — In  this 
case  the  bill  is  filed  by  specialty  creditors 
of  Mr.  Estcourt  Cress  well  on  behalf  of  them- 
selves and  others,  seeking  payment  of  their 
specialty  debts  out  of  the  testator's  real 
estate.  At  first  sight,  that  would  appear 
to  be  a  very  simple  affair,  and  almost  a 
matter  of  course,  but  a  great  number  of 
defences  have  been  raised  on  the  part  of 
those  interested  in  the  real  estate,  and 
those  defences  and  objections,  arising  as 
they  do  out  of  the  very  peculiar  circum- 
stances of  the  case,  cannot  be  disposed  of 
without  great  consideration. — [His  Honour 
then  narrated  the  circumstances  of  the  case, 
as  stated  above,  and  continued] — I  will 
now  take  the  various  points  which  have 
been  raised  seriatim. 

The  first  ground  of  defence  was  that 
this  liability  of  the  testator,  being  a  liability 
by  covenant,  is  not  a  debt  within  the  mean- 
ing of  the  term  '^  debt"  in  the  statute,  3  &  4 
W.  &  M.  c.  14.  (the  Statute  of  Fraudulent 
Devises).     It  is  admitted  that  if  it  were  a 


bond  debt  it  would  be  otherwise,  but  this 
being  a  debt  by  covenant,  several  autho- 
rities have  been  cited  for  the  purpose  of 
shewing  that  in  certain  cases  of  debt  by 
covenant  it  has  been  held  that  such  a  debt 
is  not  within  the  statute.  When  we  come  to 
examine  those  cases  it  wiU  be  found  that 
the  covenant  was  not  to  pay  a  sum  certain, 
but  to  do  or  abstain  from  doing  some  act^ 
or   a  covenant  that  something  should  or 
should  not  occur,  a$,  for  example,  a  cove- 
nant for  title,  or  a  covenant  to  repair.     In 
such  cases  there  is  no  debt  until  there  has 
been  abreach  of  the  covenant  and  the  damages 
have  been  ascertained  :  then  arises  a  debt ; 
and  in  such   cases  it  has  been  held  that 
it  is  not  such  a  debt  as  comes  within  the 
meaning  of  the  statute.     That  is  perfectly 
true;  but  here  we  have  a  case  of  a  debt 
as  clear,  I  think,  as  it  is  possible  that  we 
could  have.     It  is  a  covenant  thatt  he,  the 
testator,  in  his  lifetime,  or  his  heirs,  execu- 
tors and  administrators,  within  three  months 
after  his   death,   would  pay  this   specific 
avowed  sum  of  3,000^.,  and,  further,  that 
until  payment  he,  the  testator,  would  pay 
interest  at  bL  per  cent,  on  that  sum.   There 
is  a  liquidated  sum,  a  sum  ascertained,  a 
sum  which  is  debitum  in  prwsenti,  although 
solvendum  infuiuro.     It  is  a  debt  aimply, 
but  with  an  option  of  defeiring  the  pay- 
ment of  that  debt  for   any  time  not  ex- 
ceeding three   months  after  the  testatoi^s 
death.     It  is  not  less    a    debt    because 
there  is  a  suspension  or  postponement  of 
the  time  of  payment     Jenkins  v.  Brtamt 
seems  to  me  the  nearest  case  to  the  pre- 
sent   The  others  were  not  promises.   That 
case  is  somewhat  stronger  than  this.  There 
a  person  had  covenanted  for  the  payment 
of  an  annuity,  that  is,  so  many  fixed  sums 
of  money  de  anno  in  annum.     The  anauitf 
was  duly  paid  during  the  covenantor's  time^ 
but    after    his  deatii  the  half-yearly  pay* 
ment  was  not  forthcoming.     It  was  held, 
that   that  constituted   a  debt  within  the 
3  <fe  4  W.  <fe  M.  c.  14.     I  have  no  hesita- 
tion in  holding  that  this  defence  cannot 
prevail  in  the  present  case. 

The  next  question  which  has  been  raised, 
also  in  connexion  with  the  same  statute, 
is  this,  that  this  devise  by  the  testator  of 
the  Devon  estate  cannot  be  a  fraudulent 
devise  within  the  meaning  of  the  statute, 
because  the  testator  had  ample  assets  to 
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pay  all  his  debts,  that  Is  to  say,  his  pei^ 
sonalty  and  the  Finkney  estate  devised  for 
sale  and  payment  of  debts,  and  the  same 
principle  must  be  applied  to  the  statute  of 
W.  i&.M.  which  is  applied  to  the  statute  of 
Eliz.  against  ^udident  conveyances.  Now, 
it  is  veiy  truly  said  that,  under  that  statute 
of  Eliz.,  if  a  man  makes  a  voluntary  settle- 
ment, which  is  prima  facie  in  itself  not 
fraudulent,  but  at  the  time  of  making  it 
has  ample  assets  to  pay  all  his  creditors 
and  more,  that  b  not  a  fraudulent  devise; 
it  is  perfectly  valid ;  and  it  is  contended 
that    we  ought   to  apply  the  same    doc- 
trine to  the  statute  of  W.  dc  M. ;  and  if  a 
man  at  the  time  of  making  a  devise  of  his 
real  estate  had  ample  assets  other  than  the 
estate  devised  for  the  payment  of  his  debts, 
that  devise  ought  not  to  be  held  a  fraudulent 
devise  within  that  statute.  That  contention 
really  cannot  stand  for  a  moment  if  we  look 
at  the  two  statutes.     The  statute  of  Eliz. 
enacts,  that  a  conveyance  made  with  the 
intention  of  hindering,  delaying  or  defraud- 
ing  creditors  is  fraudident  and  void  as 
against  creditors.    In  order  to  make  it  void 
it  must  not  only  have  been  voluntary,  but 
it  must  also  be  shewn  to  have  been  a  con- 
vejaoce  made  for  the  express  purpose  and 
intent  of  hindering^  delaying  or  dcdPrauding 
creditors,  whereas  the  statute  of  W.  <fe  M. 
uses  totally  different  language,  and  was  in- 
tended for  a  totally  different  purpose.  Prior 
to  that  statute,  as  ¥re  know,  only  such  real 
estates  as  passed  by  descent  were  liable  to 
specialty  debts.     Its  object  was,  that,  if  a 
testator,  instead  of  letting  his  real  estate 
descend,  in  which  case  it  woidd  be  liable 
to  specialty  debts,  devised  the  estate,  it 
shoidd  be  treated  as  if  there  was  no  such 
devise  at  all,  and  therefore  it  enacts  "  that 
every  devise  shall  be  void  as  against  cre- 
ditors"; it  does  not  require  it  to  be  shewn 
that  the  intent  of  the  devise  was  to  **  hinder, 
delay  or  defraud  creditors^';  it  is  ipto  facto 
void,  and  then  the  specialty  creditor  has  a 
right  to  take  the  estate  as  if  it  descended 
to  the  heir  with  only  this  exception,  that 
if  he  brings  his  action  against  the  heir,  of 
eonrse  he  must  make  the  devisee  a  party  to 
the  action.  Having  regard,  therefore,  to  this 
difference  in  the  nature  and  object  of  the 
two    statutes,  it  appears  to  me  that  this 
defence  cannot  prevail 

The  next  defence  is  this.  It  is  insisted 


that,  the  Devon  estate  having  been  devised 
to  trustees  upon  trust  for  Thomas  Estcourt 
Cresswell  for  his  life,  the  alienation  which 
T.  E.  Cresswell  has  made  to  the  mortgagees 
now  represented  by  the  defendants,  Messrs. 
Caldwell,  Chilton  and  Fuller,  is  such  an 
alienation  as  to  prevent  a  creditor  from 
availing  himself  of  the  statute  of  W.  <fe  M. 
against  the  devisee,  because,  although  that 
statute  gives  a  remedy  as  against  the 
devisee,  or  rather  as  against  the  estate 
devised  in  the  hands  of  the  devisee,  it  does 
not  give  any  remedy  as  against  the  alienees 
of  the  devisee,  where  the  alienation  has 
taken  e£fect  before  action  brought;  and  it 
is  contended  that,  inasmuch  as  Thomas  Est- 
court Cresswell  was  the  beneficial  devisee 
of  the  estate,  his  alienation  by  way  of  mort- 
gage was  such  as  to  prevent  the  specialty 
creditors  from  having  any  remedy  against 
the  alienees  or  against  the  estate  in  their 
hands.  It  appears  to  me  that  the  equitable 
tenant  for  life  under  that  devise  is  not  the 
devisee  within  the  meaning  of  the  statute. 
If  an  action  was  brought  under  the  statute 
by  a  specialty  creditor  for  making  avail- 
able the  lands  devised,  the  action  would 
be  brought  not  against  the  equitable  tenant 
in  tail,  but  against  the  devisee,  the  person 
to  whom,  in  the  eye  of  a  Court  of  law,  the 
testator  had  devised  the  estate.  It  is  true 
that  in  this  court  we  regard  the  ceHui  que 
trust  of  an  estate  devised  as  a  devisee 
which  a  Court  of  law  does  not;  but  if  the 
action  is  brought  against  those  who  alone 
in  a  Court  of  law  would  be  regarded  as  the 
devisees,  it  appears  to  me  that  it  would  be 
impossible  to  hold,  inasmuch  as  there  would 
be  no  alienation  (the  alienation  being  by 
the  cestui  que  trust  for  life),  that  that  would 
constitute  such  an  alienation  as  is  con- 
templated when  we  apply  the  term  with 
reference  to  this  statute  of  W.  &  M 

The  next  point  is,  that  there  ought  not 
to  be  any  application  of  this  devised  estate 
for  the  payment  of  debts,  because  there  is 
reason  to  suppose  that  there  are  still  some 
personal  assets  which  may  be  realized,  and 
until  that  is  ascertained  the  Court  ought 
not  to  apply  the  devised  real  estate.  Now, 
of  course,  this  Court  would  apply  the 
personal  estate,  or  the  estate  devised  for 
the  payment  of  debts,  in  payment  of  the 
debts  before  resorting  to  any  estate  speci- 
fically devised.     But  with  regard  to  the 
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snggestion  that  there  yet  may  remain  some 
personalty  to  be  realized,  the  matter,  speak- 
ing generally,  stands  thus.  Forty  years 
have  been  occupied  since  the  testator's 
death,  and  thirty  since  the  institution  of 
the  suit  of  Gregory  v.  Cre^staell,  in  en- 
deaYouring  to  realize  and  administer  the 
testator's  personal  estate,  as  well  as  the 
proceeds  of  the  sale  of  the  Pinkney  estate ; 
and  the  only  personalty  which,  as  I  under- 
stand it,  can  now  be  suggest^  as  capable 
of  being  realized,  consists  of  two  sums,  one 
of  10,000;.  the  other  of  3,000/.,  under  a 
very  complicated  state  of  circumstances, 
into  which  it  is  not  at  all  necessary  for  me 
to  enter.  It  is  a  question  whether  they  do 
or  do  not  constitute  part  of  the  testator's 
personal  estate  realizable  out  of  some  por- 
tion of  his  real  estate.  No  doubt  if  it 
should  be  realized  the  devisee  of  the  Devon 
estate  would  have  the  benefit  of  it.  But 
the  question  is  whether,  because  at  some 
future  period,  by  some  proceeding  or  other, 
laboriously,  it  may  be,  and  with  great 
difficulty,  certain  personal  estate  may  be 
got  at,  the  Court  ought  to  refuse  relief  to 
the  creditors  after  this  great  lapse  of  tima 
It  appears  to  me  impossible  to  apply  the 
general  rule  here,  but  that  the  creditors 
have  tandem  aliqttando  a  right  to  be  paid 
their  debts  out  of  the  estates  that  are  liable. 
Another  defence  is  this  (and  very 
possibly  the  contention  is  raised  upon 
what  is  a  fact),  namely,  that  some  money 
in  the  hands  of  those  who  were  the 
administrators  and  trustees  which  ought  to 
have  been  applied  in  payment  of  the  debts, 
was  not  properly  applied,  and  that  there- 
fore the  Devon  estate  cannot  be  applied  in 
payment  of  debts  which  should  have  been 
paid  out  of  money  in  the  hands  of  the 
trustees  properly  applicable  to  such  pay- 
ment. Now,  that  never  can  be  a  reason 
why  the  specialty  creditor  is  not  entitled 
to  have  his  debt  discharged  out  of  any 
assets;  it  is  by  no  act  or  fault  of  his  that 
the  executors,  or  the  administrators,  or 
trustees  have  misapplied  funds  which  come 
to  their  hands.  Whatever  remedies  the 
persons  entitled  to  the  devised  estate  may 
have  or  against  the  trustees  in  respect  of 
that  misapplication  it  can  constitute  no 
reason  why  the  creditors  are  not  to  be  paid 
out  of  estates  which  are  liable  to  the  pay- 
ment 


The  next  defence  nused  was,  that  the 
original  covenantees,  whom  the  plaintiffs 
now  represent,  that  is,  the  original  creditots 
in  respect  of  this  particular  debt,  were 
Messrs.    Townsend  and  Carter;  and  th&t 
Carter,  one  of  them,  was  appointed  receiver 
in  the  lunacy  of  the  testator  (the  commisfflOD 
for  which  appears  to  have  issued  a  year  or 
two  before  his  death),  and  that  receivership 
having,  for  some  reason  or  other,  been  con- 
tinued for  several  years  after  the  testators 
death.  Carter  continued  to  receive  the  rents 
and   profits  arising  from  the  estates,  in- 
cluding, of  course,  among  the  rest,  the 
Pinkney  estate.  Then  it  is  said  that  Carter- 
being  there  with  monies  in  his  hands  liable 
to  the  payment  of  this  specialty  debt,  and 
being  himself,  with  Townsend,  the  specialty 
creditor,  in  respect  of  this  particular  debt- 
ought  to  have  applied  what  he  received  in 
liquidation  of  the  debt  due  to  himself  and 
his  co-covenantee,  and,  if  he  did  not,  that 
the  present  plainttJOTs,  who  now  stand  in  their 
shoes,  have  no  right  to  relief.  Now  that  has 
struck  me  as  being  a  remarkably  ingenious 
argument,  but  it  is  untenable,  for  this  plain 
reason.  A  receiver  ha^  no  right  to  apply  the 
money  which  he  receives  in  any  way  which 
he  may  choose.  Because  he  is  a  creditor,  has 
he  any  right  ex  mero  motu  to  say,  **  I  will 
pay  myself"?    He  cannot  apply  tie  money 
in  any  other  way  than  the  Court,  or,  as  I 
should  say  in  this  case,  the  Lord  C^umceUor 
sitting  in   Lunacy,  may  choose  to  direct 
Whether  we  regard  the  receiver  as  the 
officer  of  the  Court,  or  as  the  agent  of  tiie 
parties  interested  in  the  estate,  he  is  one 
who,  in  the  application  of  the  monies  which 
he  receives  in  his  character  of  receiver,  has 
no  option  but  to  follow  the  directions  of  Uie 
Court    or  tribunal    which  appoints  him. 
Therefore,  it  is  impossible  to  contend  that 
this  omission  to  do  what  would  have  be^ 
against  \aw  is  a  reason  why  the  j^aintifis 
should  not  be  entitled  to  recover  their  debt 

Another  contention  is  this,  that  the  defen- 
dants, Messrs.  Caldwell,  Chilton  and  Fuller, 
the  mortgagees  of  the  equitable  life  interest 
in  the  Devon  estate,  are  in  the  position  of 
purchasers  for  valuable  consideration  witik- 
out  notice,  and  therefore  entitled  to  have 
this  bill  dismissed.  Now  when  we  cc^ne  to 
consider  what  they  are  purehasers  of,  and 
what  notice  they  must  be  considered  to  have 
had,  or  rather  notice  of  what>  it  appeaiB  to 
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ine  that  this  contention  cannot  be  main- 
tained. They  have  purchased,  that  is  to  say, 
they  have  become  mortgagees,  and  in  that 
sense  pnrchasers,  of  an  equitable  life  inter- 
estf  the  legal  interest    in  fee    being  in 
trustees  for  the  benefit  of  the  mortgagor, 
whose  life  interest  they  have  purchased 
Then  they  say,  we  are  purchasers  without 
notice :  without  notice  of  what  ?  The  plain- 
tifis'  claim  is  not  an  equitable  interest,  nor 
a  chaige  upon  the  estate;  if  it  were,  it 
would  be  prior  in  time  to  the  equitable 
interest  of  the  devisee.    But  it  is  not  a 
charge  upon  the  estate.  A  specialty  creditor 
has  not  a  charge  upon  the  estate,  and  that  has 
been  often  a  subject  of  confusion  in  referring 
to  the  Statutes  of  Limitations,  3  &  4  Will.  4. 
c  27,  and  3  <lc  4  Will  4.  c.  42.  Onerelates 
to  charges  on  land,  and  the  other  to  specialty 
debts  not  charges  upon  land.     In  this  case 
there  was  no  charge  of  the  debt  upon  any 
estate.  We  are  not  dealing  with  the  Pinkney 
estate.    We  may  assume  that  to  have  been 
quite  or  nearly  all  exhausted.  The  question 
is  as  to  the  Devon  estate,  of  the  equitable 
life  interest  in   which   Caldwell  and  his 
co-trustees    for    the    insurance   office  are 
assignees;  but  they  say,  we  had  no  notice. 
I  say,  no  notice  of  what)    Had  you  no 
notice  that  the  estate  was  devised  by  the 
testator,  Estcourt  CressweUI    You  do  not 
mean  to  say  that  you  did  not  look  at  the 
will  to  see  if  there  was  a  title  to  the  estate, 
of  which  you  were  to  become  the  mort- 
gagees.   Of  course,  that  is  not  suggested. 
They  knew,  therefore,  that  the  mortgagor 
was  only  an  equitable  tenant  for  life  of  ihe 
estate.  The  will  would  shew  that  there  was 
a  devise  of  some  other  real  estate  for  the 
^payment  of  debts  generally.    Did  they  not 
know,  I  will  not  say  of  the  existence  of 
debts,  but,  at  any  rate,  of  the  possibility  of 
their  existence  f    Having  notice  of  the  will 
they  must  have  known  that  the  estate,  of 
the  equitable  life  interest   in  which  they 
were  taking  a  mortgage,   might  become 
liable  to  t^e  payment  of   the  testator's 
specialty  debts  if  it  were  necessary  to  resort 
to  it  What,  then,  do  they  mean  by  saying 
they  had  no  notice?    I  can  understand  a 
person  who  has  taken  an  assignment  of  a 
I^al  estate,  upon  which  there  is  an  equitable 
charge,   without    notice    of   that   charge 
saying,  "I  am  a  purchaser  for  valuable 
consideratioD  without  notice  of  that  equity" ; 


but  I  cannot  understand  the  purchaser  of 
an  equitable  life  interest  setting  up  his 
claim  as  against  a  creditor  whose  right  is 
a  legal  right.  The  very  ^LCt  that  you  were 
a  party  to  the  suit  of  Gregory  v.  Cresnoelly 
in  which  the  Master  reported  debts  to 
the  extent  of  many  thousand  pounds  still 
remaining  unpaid  in  1850  was,  at  all  events, 
notice  of  the  possible  liability  of  the  Devon 
estatei 

[Mr.  Sckomberg  here  submitted  that  the 
argument  as  to  purchasers  for  value,  with- 
out notice,  had  only  been  urged  upon  the 
assumption  that  the  Devon  estate  was 
comprised  in  the  suit  of  Gregory  v.  Cress- 
well;  but  since  it  had  been  shewn  by 
the  counsel  for  the  plaintiffs  and  admitted 
that  there  was  no  reference  to  the  devise 
of  the  Devon  estate  in  any  of  the  proceed- 
ings connected  with  that  suit,  the  argu- 
ment had  been  withdrawn.  The  Vice 
Chancellos. — I  have  taken  especial  pains 
to  look  into  the  point,  because  it  was 
at  first  supposed  that  Thomas  Estcourt 
Cresswell  had  been  made  a  party  to  that 
suit  in  his  character  of  equitable  tenant 
for  life  of  the  Devon  estate ;  but  if  the 
argument  was  based  only  upon  that  as- 
sumption I  need  not  have  gone  into  it^ 
because  the  assumption  fails.] 

I  will  now  pass  on  to  tne  next  point 
raised,  and  this  I  think  was  considered  by 
the  learned  counsel,  as  undoubtedly  it  is, 
the  most  important  part  of  the  case, — I 
mean,  the  application  of  the  Statute  of 
limitations.  The  question  stands  thus: 
The  defendants  say,  ''It  is  more  than 
twenty,  nay,  more  than  forty  years,  since 
we  became  the  devisees,  that  is,  since 
Thomas  Estcourt  Cresswell  became  the 
devisee  for  life  of  the  Devon  estate.  No 
attempt  has  hitherto  been  made  to  make 
our  estate  liable  for  these  debts,  and  there- 
fore after  the  lapse  of  all  these  years  we 
have  a  right  to  say  that  the  Statute  of 
linutations  protects  our  estate  from  any 
liability."  To  this  the  plaintiffs  reply,  that 
interest  on  the  debt  has  been  paid  within 
twenty  years  by  the  administrators  and 
trustees  of  the  testator's  estate.  Then  the 
defendants  insist  further,  that  assuming  such 
payment  to  have  been  made  within  twenty 
years  by  those  persons,  that  does  not  pre- 
vent the  statute  from  running  in  favour  of 
the  devisee.   No  payment  has  been  made 
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by  the  devisee,  or  anybody  on  his  behalf 
and  the  payment  by  the  adminifltraton  and 
trustees  of  the  Pinkney  estate  devised  for 
the  payment  of  debts  is  not  sufficient  to 
prevent  the  currency  of  the  statute  in  £&vour 
of  the  Devon  estate.  The  question  there- 
fore resolves  itself  into  this,  whether  pay- 
ment of  interest  within  twenty  years  by 
those  who  were  to  apply  the  personal  estate 
and  the  proceeds  of  the  sale  of  the  Pink- 
ney estate  in  payment  of  debts,  prevents 
the  devisee  of  the  estate  devised  beneficially 
from  setting  up  the  statute.  Now,  the 
statute  appUcable  to  the  present  case  is  of 
course  the  statute  3  <!^  4  Will  4.  c.  42,  as 
I  have  akeady  stated;  c.  27.  has  nothing 
to  do  with  this  case.  As  to  c.  27,  with  the 
single  exception  of  a  legacy  which  seems 
to  have  been  foisted  into  the  act  by  a  sort 
of  blunder,  nothing  in  the  shape  of  money 
comes  within  that  statute,  but  that  which 
is  a  charge  upon  land.  I  need  hardly  refer 
to  what  is  perfectly  elementary.  This  sta- 
tute, 3  <Se  4  Will.  4.  c.  42,  as  we  all  know, 
was  the  first  statute  which  imposed  any 
specific  bar  of  time  as  to  specialty  debts. 
Prior  to  this  the  Courts  of  law  and  equity 
had  established  twenty  years  as  a  period 
within  which  they  would  presume  pa3rment 
by  a  kind  of  fiction  for  the  purpose  of 
working  out  justice,  but  there  was  no  actual 
statutable  bar  in  respect  of  time.  Now, 
section  3.  of  this  statute  enacted  as  foUows 
{omitting  the  words  that  have  no  applica> 
tion  to  this  case):  ''That  all  actions  of 
covenant  or  debt  upon  any  bond  or  other 
specialty,  must  be  brought  within  twenty 
years  after  the  cause  of  such  actions,  hnU 
not  after."  Then  comes  the  following  pro- 
viso, in  section  5,  upon  which  this  question 
turns:  Provided  "  that  if  any  acknowledg- 
ment shall  have  be^i  made,  either  by 
writing  signed  by  the  party  liable  by  virtue 
of  such  indenture,  specialty  or  recognizance, 
or  by  his  agent,  or  by  part  payment  or 
part  satisfaction,  on  account  of  any  prin- 
cipal or  interest  then  due  thereon,  it  shall 
be  lawful  for  the  person  or  persons  entitled 
to  such  actions  to  bring  his  or  their  action 
for  the  money  remaining  unpaid  and  so 
acknowledged  to  be  due,  within  twenty 
years  after  such  acknowledgment  by  writ- 
ing or  part  payment  or  part  satisfaction  as 
aforesaid." 

It    is    unnecessaiy  to   advert    to    the 


extremely  inaccurate  and  inappropriate  and 
somewhat  ambiguous  language  here  used 
It  has  been  observed,  and  I  think  very 
justly,  that  the  framers  of  this  statute,  aDd 
particularly  of  this  dause,  had  in  contem- 
plation nothing  but  the  simple  case  of  a 
debtor  still  living  and  his  creditor.  It  does 
not  seem  to  have  occurred  to  them  that  it  j 

was  necessaiy  to  provide  for  the  case  of  a 
debtor  dying,  in  which  case,  if  the  debtor,  i 

as  here,   left  personalty  and  real  estate  j 

devised  for  sale  and  payment  of  debts,  in  I 

addition  to  real  and  personal  estate  devised 
and  bequeathed  beneficially,  there  would 
be  not  merely  one  person  liable  but  three 
persons,  or  it  might  be  a  dozen  persons 
liable.    This  contingency  has  certainly  not 
been  provided  for  in  tiie  language  used 
The  act  speaks  of  an  "  acknowledgment  to 
be  made  in  writing  by  the  party  liable  by 
virtue  of  the  specialty  debt" — using  the 
singular  number.    The  question  is,  when 
the  debtor  is  dead,  and  when,  as  in  this 
case,  there  are  not  only  the  executors  liable 
in  respect  of  the  personalty,  the  trustees  'm 
respect  of  the  real  estate  devised  for  pay- 
ment of  debts,  and  also  the  devisee  of  the 
real  estate  beneficially  devised,  what  is         < 
meant  by  the  "party  liable"  by  virtue  of         j 
such  specialty  f   because  it  is  quite  dear 
that  all  these  persons  are  liable  by  virtue 
of  the  specialty;  and  what  is  meant  by  the 
next  alternative,   ''part  payment  or  part 
satiafoction  on  account  of  any  principal 
or  interest")   because  although  it  is  uot 
expressed,  this  must  be  supposed  to  imply 
payment  or  satia£action    by  the   "pvty 
liable." 

The  question  which  arises  in  such  a  case 
b  this:  will  the  pa3anent  made  by  one 
party  liable  prevent  the  currency  of  the 
statute  in  favour  of  all  the  parties  liable  I 
Now,  let  me  first  suppose  that  this  quesr 
tion  was  entirely  unaffected  by  decision, 
and  that  there  had  never  been  any  case  at 
all  with  respect  to  this  or  any  other  Statute 
of  Limitations,  for  instance,  the  statute  of 
Jamw,  which,  although  it  does  not  omtain 
such  a  clause  aa  this,  has  been  dealt  with 
in  a  different  manner,  as  I  shall  point  out; 
suppose  then  it  was  rea  iniegroy  a&d  that 
this  statute  being  the  first  statute  passed 
of  its  kind,  had  for  the  first  lime  oome 
before  the  consideration  of  the  Court 
Assuming  then,  as  we  must  do,  fiom  the 
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bognage  nsed,  that  the  part  payment  or 
satisfaction  is  to  be  made  by  the  "party 
iiable,"  whom  are  we  to  consider  as  meant 
by  the  party  liable  where  the  original  party 
liable,  that  is  the  debtor  himself,  is  dead  f 
There  may  be,  as  I  said  before,  and  as 
there  are  here,  his  executors  or  adminis- 
trators, his  trustees  and  his  beneficial  de- 
Tisees.     I  should  conclude  that  each  of 
them  is  a  party  liable,  and  that  a  payment 
or  an  acknowledgment  by  any  one  of  them 
is  a  payment  or  an  acknowledgment  by  the 
''party  liable.''    It  is  clear  that  the  statute 
must  have  been  intended  to  apply  to  the 
case  of  a  deceased  debtor,  as  well  as  to 
the  case  of  a  debtor  still  living.  But  where 
as  in  such  a  case  there  may  be  several 
parties  liable,   it  cannot  mean   that  they 
are  all   of   them  together   to  make  the 
payment  or  acknowledgment.  It  would  be 
absurd  to  hold  that  unless  they  all  concur 
in  making  the  payment  or  acknowledgment 
the  statute  still  runs.    Upon  this  particular 
point,  then,  I  think  that  if  any  one  of  these 
parties  make  the  payment,  it  is  a  payment 
''  by  the  party  liable  by  virtue  of  the  spe- 
cialty." 

Well,  but  that  still  leaves  open  this 
important  and,  I  may  say,  difficult  question. 
If  any  one  of  the  parties  liable  (say  the 
executor,  because  his  would  be  the  most 
simple  case)  pays  interest  or  pays  part  of 
the  principal  within  twenty  years,  is  that 
to  have  the  effect,  according  to  the  language 
of  the  act,  of  preventing  the  bar  of  the 
."Statute  generally,  or  is  it  to  have  the  more 
limited  effect  of  preventing  the  bar  of  the 
statute  only  quoad  the  party  making  the 
payment  f  Now,  let  us  recur  to  the  lan- 
guage used :  **  It  shall  be  lawful  for  the  party 
entitled  to  such  action  to  bring  his  action  " — ^it 
does  not  say  against  whom — '*  within  twenty 
years  after  such  acknowledgment,  by  writ- 
ing or  part  payment  or  part  satisfaction 
as  aforesaid.*'  Now,  prima  faete^  1  should 
say  that  the  action  spoken  of  is  the  action 
which  he  is  entitled  to  bring  as  against  any 
person  in  any  character  fi^m  whom  he  is 
entitled  to  recover  payment  of  his  debt  He 
may  bring  his  action  against  the  executor, 
or  against  the  heir,  or  against  the  heir 
and  devisee.  That  action,  which  he  might 
have  brought  if  the  twenty  years  had 
not  elapeed  he  shall  still  have  power  to 
bring,  notwithstanding  the  twenty  years 


have  elapsed,  provided  that  within  those 
years  there  has  been  any  such  acknowledg- 
ment or  part  payment  That,  according  to 
the  language  used,  would  appear  to  me  to 
be  a  fair  interpretation  of  the  section ;  and 
I  see  no  reason  for  importing,  what  the 
argument  asks  the  Court  to  import,  a  limit- 
ation upon  the  general  terms  here  used.  I 
am  asked,  in  effect,  to  read  the  section  thus : 
**  It  shall  be  lawful  for  the  party  entitled  to 
such  action  to  bring  his  action  against  the 
person  who  has  made  payment  within  twenty 
years,"  and  so  on.  It  is  against  the  canons 
of  construction  to  introduce  such  language 
into  an  act  of  parliament  or  any  other  in- 
strument, unless  you  are  driven  to  it  by 
absolute  necessity  arising  out  of  the  con- 
text. But  can  it  be  said  that  anything 
unjust  or  unreasonable  results  from  such  a 
view  of  the  construction  of  this  statute) 
Here  is  a  deceased  debtor,  by  his  will 
devising  real  estate  for  the  payment  of  his 
debts,  and  devising  other  real  estate  bene- 
ficially and  leaving  personal  estate,  is  there 
anything  unreasonable  in  saying  that  if  the 
executors  or  the  trustees  of  the  estate 
devised  for  payment  of  debts,  or,  as  in  this 
case,  the  person  filling  both  those  characters, 
makes  a  payment  on  account,  that  payment 
shall  still  keep  alive  to  the  creditor  the 
right  to  all  remedies  which  he  would  have 
had,  supposing  the  twenty  years  had  not 
elapsed?  Why  should  you  say  that  the 
creditor,  if  he  receives  payment  from  the 
executor,  must  go  to  the  devisee  of  the  real 
estate,  and  say,  ^'  I  am  not  safe  with  r^rd 
to  yoii  unless  you  will  join  in  this  payment 
or  give  me  some  acknowledgment "  f  Is  he 
to  do  that,  and  say,  "  If  you  do  not  do  it, 
I  will  bring  an  action  to  recover  the  debt 
under  the  statute  of  W.  <k  M."  Would  it 
be  for  the  benefit  of  the  devisee  that  the 
creditor  should  be  in  such  a  position? 
Clearly  not,  because  it  is  for  the  interest  of 
the  devisee  that  his  estate  should  not  he 
called  upon  as  long  as  there  is  any  other 
estate  applicable  to  payment  of  debts ;  but 
any  other  construction  of  the  statute 
would  involve  this  necessity  —  that  the 
creditor,  though  regularly  receiving  the 
interest  from  the  executor  or  from  the  trus- 
tee of  the  estate  devised  for  payment  of 
debts,  would  be  compelled,  for  his  own 
security,  to  bring  his  action  against  the 
devisee  of  the  real  estate,  lest  it  Should  turn 
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out  that  the  assets  were  insufficient,  or  had 
been  wasted  or  misapplied  I  do  not  see, 
then,  anything  in  tUs  construction  of  the 
statute  which  does  not  commend  itself  as 
being  most  consistent,  both  with  the  lan- 
guage used  and  with  what  is  abstractedly 
just. 

Now,  let  us  consider  what  are  tiie  most 
applicable  authorities  bearing  upon  the 
question.  I  will  first  take  the  case  of 
Putnam  y.  Bates  (I).  That  was  a  suit,  by 
a  simple  contract  creditor,  against  the  exe- 
cutrix and  devisee  of  a  testator,  seeking  to 
make  the  real  estate  liable  under  the  act 
47  Geo.  3.  c.  74.  The  object  of  that  statute 
was  to  make  the  real  estate  of  a  trader 
assets  in  the  hands  of  the  executor.  In  that 
case  the  executrix  or  devisee  had  paid  part 
of  the  debt  within  six  years ;  but  it  was 
held  that  that  payment  within  six  years  did 
not  prevent  the  statute  of  James  from  run- 
ning in  favour  of  the  devisee.  At  first  sight, 
that  appears  to  be  a  case  in  point;  but 
when  we  consider  it  for  a  moment,  it  loses 
all  bearing  upon  this  case,  because,  as  is 
well  known,  under  the  statute  of  James 
there  was  no  provision  at  all  with  regard  to 
acknowledgment  or  part  payment  within 
six  years ;  if  six  years  had  elapsed,  although 
interest  might  have  been  regularly  paid  up 
to  the  last  hour  by  the  executor,  he  could, 
nevertheless,  set  up  the  statute. 

The  Courts,  not  only  of  equity  but  of 
common  law,  saw  the  injustice  of  such  a 
state  of  the  law,  and  therefore  they  adopted 
a  fiction  in  order  to  work  out  that  justice 
which  the  act  itself  had  failed  to  secure. 
They  said,  **  we  will  consider  part  payment, 
either  of  principal  or  of  interest,  to  be  an 
acknowledgment  by  the  executor  of  the 
debt ;  and  then  we  will  treat  such  acknow- 
ledgment as  being  the  creation  of  a  new 
debt,  or  a  new  promise  to  pay  the  debt "; 
and  thus  they  gave  the  benefit  of 
the  payment  within'  six  years  to  the  cre- 
ditor, and  made  the  six  years  run  from  the 
time  when  the  acknowledgment  was  given, 
treating  the  acknowledgment  as  a  new 
cause  of  action  ;  but,  of  course,  the  benefit 
of  that  fiction  extended  only  to  the  ex- 
ecutor qua  executor.  For  how  could  it  pos- 
sibly be  said  that  the  new  promise  to  pay 
was  a  promise  to  pay  on  die  part  of  the 

(1)  8  BoBB.  188. 


devisee  of  the  estate  9    Therefore,  the  ac- 
knowledgment or  part  payment   by  the 
executor  within  six  years  was  held  to  he  no 
reason  why  the  statute  should  not  run  in 
favour  of  the  devisee,  because  there  was  no 
new  cause  of  action  so  £u-  as  he  was  con- 
cerned.     That  case,  therefore,  does  not 
apply,  because  we  are  under  a  different 
statute,  which    has    a   special    provision 
with  regard  to  payments  within  twenty 
years.     Then,  we  have  had  the  eases  of 
Fwrdham  v.  WaUii  and  Briggt  v.  WiUoii, 
in  both  of  which  the  point  decided  mih 
reference  to  the  {»esent  question  was  the 
same,  namely,  that  an  admowledgment  or 
payment  by  executors  within  six  yean  does 
not  give  a  new  cause  of  action  against  the 
devisee,  or  prevent  the  statute  from  running 
in  his  favour.     Then  th»e  is  the  case  of 
DickiMon  v.    TfasdaUy  where  a  testator 
devised  real  estate  in  moieties  to  two  seve- 
ral devisees,  chaiging  each  moiety  with  the 
payment  of  half  his  debts,  so  tlutt  the  one 
moiety  was  not  liable  for  the  same  debts  as 
the  other.     A  bond  creditor  filed  a  hill  for 
the  purpose  of  making  the  two  moieties  of 
the  estate  liable;  it  appeared  that  the  de- 
visee of  one  moiety  had  made  payments  for 
interest  within  the  twenty  years ;  bat  the 
devisee  of  the  other  moiety,  not  having 
made  any  payment,   pleaded  the  statute 
3  &  4  Will  4.  c.  27  ;  and  it  was  held  that 
the  payment  by  one  devisee  did  not  prevent 
the  statute  frt>m  running  in  favour  of  the 
other.  That  is  a  very  different  case  from  the 
present ;  though  I  am  bound  to  admit  that 
Lord  Westbury,  who  decided  that   case, 
seems,  so  far  as  I  can  judge,  to  have  mani- 
fested a  disposition  to  doubt  wheUier  pay- 
ment or  acknowledgment  by  the  executor 
would  be  sufficient  to  prevent  the  currency 
of  the  statute  in  favour  of  the  devisee :  but 
that  was  not  the  point  decided. 

On  the  other  hand,  we  have  the  v«y 
important  case  of  Eoddam  v.  Mifd^y,  a 
case  most  elaborately  and  carefully  con- 
sidered by  the  present  Lord  Chancellor, 
who,  when  it  first  came  before  him,  found 
the  difficulty  of  it,  and  called  to  his  assist- 
ance two  Common  Law  Judges — Mr.  Justice 
Williams  and  Mr.  Justice  Crowder.  After 
hearing  the  case  and  taking  time  to  oMisidtf 
their  view,  Mr.  Justice  Williams  deliva^d 
the  opinion  of  himself  and  Mr.  Justice 
Crowder,  most  frimkly  and  candidly  point- 
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ing  out  an  tiie  diflScultieB  of  the  case,  and 
the  ailments  which  might  arise  in  fovour 
of  a  diSerent  view.     The  exact  point  de- 
cided hy  them  was  this,  that  an  acknow- 
ledgment or  payment  by  the.  tenant  for  life 
of  devised  estates  would  prevent  the  statute 
from  nmning  in  fftvonr  of  the  remainder- 
man.   But  on  reading  through  their  judg- 
ment, as  delivered  by  Mr.  Justice  Williams, 
eveiy  word  of  his  reasoning  is  as  much 
appUcable  to  the  present  case  as  to  that 
pardcQlar  case ;  and,  in  effect,  the  conclu- 
sion they  came  to  is,  that  the  payment  or 
acknowledgment  by  one  party  liable  pre- 
ventB  the  statute  from  running  as  against 
another  party.     The  Lord  Chancellor,  after 
having  had  the   benefit  of  that  opinion, 
then  took  further  time  to  deliberate,  and 
ultimately  pronounced  his  own  judgment 
in  accordance  with  the  views  of  those  two 
learned  Judges.   I  will  just  refer  to  a  por- 
tion only  of  the  Lord  Chancellor's  judg- 
ment, because  it  appears  to  me  to  put  the 
matter  in   a  clear  and  satis&ctory  light. 
He  says,   <<The  section,"  that  is  the  5th 
section,  *'does  not  specify  by  whom  the 
part  payment  must  be  made,  but  there  can, 
I  think,  be  no  doubt  that  it  must  be  made 
by  a  party  interested.     It  would  be  absurd 
to  suppose  that  the   legislature  meant  to 
give  any  right  against  the  debtors  by  the 
act  of  a  mere  stranger."    That  I    hi^ve 
dealt  with;  I  do  not  think  there  is  any 
doubt  about  that  Then,  he  continues,  **The 
only  question  is,  whether  the  devisee  for 
life  is  a  party  interested."  That  was  the 
party  who   had  made  the  payment.     "1 
think  he  certainly  is.     The  statute,  as  is 
observed  by  the  learned  Judges,  must  have 
been  intended  to  meet  the  case  of  several 
persons  liable  as  well  as  that  of  a  single 
obligor,  and  it  never  could  have  been  con- 
templated that,  to  prevent  the  operation  of 
the  statutory  bar,  there  must  always  be  an 
actual  payment  by  all  the  persons  liable. 
The  question,  however,  still  remains,  if  the 
payment  is  made  by  one  only  of  several 
persons  liable,  as,  for  instance,  by  a  person 
having  only  a  life  interest,  who  is  affected 
by  the  payment)    Does  it  operate  against 
the  party  only  by  whom  the  payment  is 
made,  or  does  it  affect  all  the  other  parties 
liable  T  He  is  using  general  language,  and 
u  clearly  referring  to  any  case  which  might 
oocnr  ^  several  parties  liable,  as,  for  in- 
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stance,  the  case  of  three  or  four  co-obligors 
liable  jointly  or  severally  upon  a  bond,  and 
one  of  them  only  making  payment  Then 
he  goes  on  thus  :  **  Does  it  merely  enable 
the  creditor  to  sue  the  party  by  whom  the 
payment  was  made,  or  does  it  set  free  the 
action  generally  ?  I  have  come  to  the  con- 
clusion, that  when  a  part  payment  or  pay- 
ment of  interest  has  been  made,  which  has 
the  effect  of  preserving  any  right  of  action, 
that  right  will  be  saved  not  only  against 
the  party  making  the  payment  but  also 
against  all  other  parties  liable  on  the 
specialty;  I  think,  independently  of  other 
considerations,  that  this  would  follow  if  we 
merely  attend  to  the  language  of  the  sta- 
tute." I  have  gone  through  that,  and  pointed 
out  why  I  think  the  language  of  the  statute 
taken  per  ae  would  lead  to  such  a  conclu- 
sion. 

Then  the  Lord  Chancellor  continues,  with 
reference  to  the  enactment,  '*  In  case  of 
part  pajonent,  it  shall  be  lawful  for  the  per- 
son entitled  to  such  action  to  bring  his 
action  for  the  money  unpaid  at  any  time 
within  twenty  years  after  the  part  payment. 
What  action  is  here  intended  as  the  action 
which  might  be  brought  within  twenty 
years  1  Evidently  such  action  as  he  might 
have  brought  within  the  first  twenty  years 
after  the  cause  of  action  had  arisen.  No 
other  action  is  anywhere  referred  to.  The 
statute  certainly  does  not  in  terms  confine 
his  right  to  a  right  of  action  against  the 
person  who  has  made  the  payments,  and 
we  have  no  right  to  introduce  words  for 
the  purpose  of  so  confining  it  But,  more- 
over, no  such  action  could  be  maintained." 
Then  he  goes  on  to  deal  with  the  various 
suggestions  that  had  been  thrown  out  by 
the  learned  Judges,  and  he  comes  to  the 
conclusion  that  if  there  be  several  persons 
liable,  whether  it  be  the  case  of  several 
obligors  of  a  bond  or  the  case  of  a  deceased 
debtor  having  left  personalty  and  devised 
realty,  although  the  language  of  the  statute 
has  not  expressly  provided  for  such  a  case, 
it  was  clearly  meant  to  include  such  a  case, 
and  that  the  person  liable  means  one  of 
the  persons  liable,  and  the  action  may  be 
brought  against  any  one  of  those  persons. 
That  also  is  the  conclusion  at  which  I  arrive 
in  this  case  as  regards  the  Statute  of  Limit- 
ations. I  am  not  sure  whether  the  question 
was  raised  as  to  whether  more  than  six 
8T 
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years'  interest  could  be  reoovered,  but  it  is 
clear  that  it  can  under  the  statute  3<&4 
Will  4.  c  27.  with  respect  to  money  charged 
upon  land.  This  is  not  money  chained  upon 
land;  it  is  by  virtue  of  the  creditor's 
right 

Another  argument  raised  was  this,  that 
the  plaintiff  has  been  guilty  of  such  laches 
that  he  ought  not  now  to  have  any  remedy  in 
this  court ;  and  the  laches  suggested  is,  that 
he  has  not  done  what  he  ought  to  have  done 
or  might  have  done  in  getting  payment  out 
of  the  personal  estate,  or  the  proceeds  of 
the  sale  of  the  Rnkney  estate  devised  for 
the  payment  of  debts;  and  moreover  that 
he  has  not  been  sufficiently  active  in  suing 
the  devisee  of  the  Devon  estate.  Now,  with 
regard  to  his  not  being  sufficiently  active 
in  getting  payment  out  of  the  personal 
estate  or  the  purchase-money  arising  for 
the  payment  of  debts,  I  do  not  see  what 
this  particular  creditor,  or  any  specialty 
creditor  could  have  done  which  he  has  not 
done.  He  received  payment  of  interest  at 
least  down  to  1849,  and  it  was  no  fault  of 
his  that  the  funds  which  ought  to  have 
been  applied  to  the  payment  of  his  debt 
were  misapplied  in  discharge  of  other  lia- 
bilities. It  has  been  his  misfortune,  and 
the  consequence  is  that  he  has  been  all  this 
time  kept  out  of  payment 

Then,  as  to  there  having  been  laches  in 
coming  against  the  Devon  estate.  In  the 
first  place,  it  strikes  me  that  that  is  not 
very  consistent  with  another  argument  to 
which  I  adverted  before,  namely,  the  argu- 
ment that  you  ought  not  to  sue  the  Devon 
estate  untU  you  have  realized  every  part 
of  the  estate  which  is  capable  of  being 
realized.  It  is  not  consistent  with  that 
contention  to  turn  round  and  say,  ^'You 
ought  to  have  come  before,  and  to  have 
made  this  estate  liable  years  ago,"  although 
it  does  not  follow  that,  because  the  former 
did  not  prevail,  therefore  this  should 
prevail.  It  appears  to  me  that  there  is  no 
laches  here  at  all.  There  was  a  suit  to 
administer  the  personal  estate,  and  I  think 
that  the  creditor  was  perfectly  right  in 
saying,  *'  I  will  not  sue  the  devisee  of  the 
real  estate  until  it  really  becomes  hopeless, 
and  until  I  have  no  chance  of  getting  pay- 
ment out  of  the  personal  estate,  provided 
I  do  not  let  the  Statute  of  Limitations  bar 
my  claim." 


Again,  supposing  the  creditor  had  oome, 
as  he  might  have  come  at  any  peiiod  after 
the  testator's  death,  and  brought  his  action 
against  the  devisee  of  the  Devon  estate, 
what  was  the  condition  of  the  Devon  estate 
at  that  time  ?    The  testator's  interest  in  it, 
and  therefore  the  devisee's  interest  in  it, 
was  an  interest  subject  to  the  life  estate  of 
Mr.  Fry;  and  what  would  have  been  said 
if  while  Mr.  Fry  was  living  and  while  the 
interest  of  the  Devon  estate  was  merely 
reversionary,  so  harsh  and  unreasonable  a 
measure  had  been  taken  by  the  creditor 
as  to  make  that  estate  liable,  and  obtain 
a  sale  of  that  reversionary  estate  at  what 
must  have  been  an  enormous  disadvantage 
to  the  devisee  ?    It  so  happ^ied  that  Mr. 
Fry  lived  to  a  very  great  age;  I  think  he 
was  eighty  years  old  in  1857,  and  he  lived 
until  1860;  and  until  the  estate  fell  into 
possession  I  must  say  I  do  not  think  it 
could  be  imputed  to  any  specialty  creditor 
that  he  was  guilty  of  delay  in  not  attempt- 
ing to  have  that  estate  applied  in  payment 
of  his  debt.    That  circumstance  alone  is  a 
sufficient  answer  to  the  complaint  that  there 
has  been  lach&s. 

There  was  one  other  point  suggested, 
namely,  that  it  was  totally  unnecessary  to 
file  a  bill  at  alL  That,  of  course,  was 
founded  upon  the  assumption  that  the 
existing  suit  of  Grtgory  v.  Cresswdl  did 
ask  relief  against  the  Devon  estate;#but  it 
does  not  do  so,  and  therefore  it  was  quite 
necessary  to  have  a  separate  suit,  becaose 
you  could  not  by  any  proceeding  in  the 
existing  suit  make  the  Devon  estate  liable. 

Upon  every  point,  therefore,  I  think  that 
the  plaintiffs  are  entitled  to  the  relief  they 
seek  There  must  be  an  account  of  whi^ 
is  due  to  them  and  other  specialty  crediton 
in  respect  of  their  debts,  with  liberty  to 
adopt  any  of  the  accounts  taken  in  the  snit 
of  Gregory  v.  CreutoelL  That  will  probably 
save  considerable  expense  to  the  parties. 
Then  the  decree  must  go  on  to  direct  that 
whatever  shall  be  found  due  to  specialty 
creditors  may  be  raised  by  a  siJe  or  mort- 
gage of  a  sufficient  part  of  the  Devwi 
estate,  and  the  plaintiffs  are  entitled  to  a 
receiver.  They  have  a  right  to  their  own 
receiver.  I  recognize  what  has  been  said  as 
to  the  receiver,  when  once  appointed,  being 
the  agent  and  officer  of  the  Ck>Qrt,  and  that 
he  should  not  therefore  apt  as  the  partisaa 
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of  one  or  the  other;  still  it  is  right  that 
there  should  be  an  independent  receiver 
appointed  in  this  suit  It  will  not  do  to 
have  two  different  receivers  appointed  in 
two  different  suits,  although  they  be  in  the 
Hune  branch  of  the  Court;  therefore, 
althongh  I  appoint  a  receiver,  he  must  not 
act  until  the  other  receiver  has  been  dis- 
charged, or  until  some  further  order  has 
been  made  to  prevent  his  receiving  the 
rents.  The  plaintiffs  must  undertake  in 
thst  suit  either  to  discharge  the  receiver  or 
at  all  events  to  suspend  his  functions.  Let 
the  receiver  be  appointed,  but  he  is  not  to 
act  until  farther  order. 

Soliciton— Mewn.  Price,  Bolton  k  Filder,  agents 
for  MeHTs.  Jones  k  Forrester,  Malmesbury, 
lior  plaintifiB ;  Messrs.  Gibbs k  Tucket;  Messrs. 
Cspion  k  Co.;  Messrs.  Blozam  k  Co.;  Messrs. 
Walters^  Young  k  Walters;  Messrs.  Maples  k 
Teeadale;  Messrs.  Robinson  k  Tomlin;  Messrs. 
HoUings,  Sharp  k  Ullithome ;  Messrs.  Bower, 
Son  k  Cotton,  for  defendants. 
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SHATTOCK  V.  SHATTOCK. 


Married  Woman — Separate  Use — Power 
to  appoint  a  Fund  by  Deed  or  WUl — 
Liability  for  Debts — Promissory  Note, 

Where  a  married  woman  has  property 
settled  to  ker  separate  me  during  her  life, 
with  a  power  of  appointment  by  deed  or  will 
over  the  corpus^  although  she  exercises  such 
power  by  her  will,  the  corpue,  after  her 
death,  will  not  be  liable  for  a  promissory 
note  given  by  her  in  her  life. 

By  the  settlement  executed  in  contem- 
plation of  the  marriage  of  Elizabeth  Row- 
cliffe  and  William  Rowcliffe,  and  dated  the 
10th  of  October,  1807,  certain  real  and 
personal  estates  belonging  to  Elizabeth  Row- 
cliffe wiere  conveyed  by  her  unto  and  to  the 
use  of  certain  trustees,  their  heirs,  executors, 
administrators  and  assigns,  upon  trust 
after  the  solemnization  of  the  marriage  for 
Elizabeth  RowcliiTe,  her  appointees  and 
asngna  during  her  liipe  for  her  separate  use, 


and  after  her  death  upon  trust  for  the 
children  of  the  marriage  as  therein  mentioned, 
and  in  deflEtnlt  of  such  issue,  upon  trust  for 
such  person  or  persons,  for  such  estate  or 
estates,  and  in  such  manner  as  Elizabeth 
Rowcliffe,  notwithstanding  her  intended 
coverture,  should,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  with 
or  without  power  of  revocation,  to  be  at- 
tested by  two  witnesses,  or  by  her  last 
will  in  writing,  or  any  writing  purporting 
to  be  such,  or  any  codicil  or  codiols  diereto, 
appoint,  and  in  de&ult  of  such  appoint- 
ment, npon  trust  as  to  the  freehold  here- 
ditaments for  Elizabeth  Rowcliffe,  her  heirs 
and  assigns,  and  as  to  the  pereonal  estate 
upon  trust  for  such  person  or  persons  as 
would  be  the  next-of-kin  of  the  said  Eliza- 
beth Rowcliffe,  and  entitled  thereto  under 
the  Statute  of  Distribution  in  case  she  had 
died  sole  and  unmarried. 

The  marriage  duly  took  place,  and, 
shortly  after,  Elizabeth  Rowcliffe,  by  a 
deed  dated  the  5th  of  February,  1808,  in 
exercise  of  the  power  reserved  to  her  by 
the  settlement,  irrevocably  appointed  all 
the  real  estate,  and  an  annuity  of  150/.  out 
of  the  personal  estate,  to  William  Rowcliffe 
and  his  assigns  during  his  life  from  and  after 
her  own  death.  By  another  deed,  dated  the 
18th  of  August,  1808,  in  further  exercise  of 
the  above  power,  Elizabeth  Rowcliffe  irro- 
Yocably  appointed  to  William  Rowcliffe  and 
his  assigns,  for  his  life,  an  annuity  of  1501. 
out  of  die  personal  estate  comprised  in  the 
settlement,  such  annuity  to  commence  £rom 
the  date  thereof,  and  to  cease  at  her  death, 
when  the  previous  appointment  would  take 
effect. 

By  a  deed  dated  the  19th  of  August, 
1808,  and  made  between  William  Rowcliffe 
of  the  first  part,  Elizabeth  Rowcliffe  of  the 
second  part^  and  Jotm  Shattock  as  trustee 
of  the  third  part,  reciting  the  settlement  of 
the  10th  of  October,  1807,  and  the  two 
instruments  of  appointment  above  men- 
tioned, and  that  Elizabeth  Rowcliffe  would 
still  have  enough  separate  property  to 
maintain  herself  without  any  expense  to 
her  husband,  William  Rowcliffe  and  Eliza- 
beth Rowcliffe  agreed  to  separate  and  live 
apart.  The  deed  contained  a  covenant  by 
the  trustee  to  indemnify  the  husband 
against  the  wife's  debts. 

Elizabeth  Rowcliffe  duly  made  her  will. 
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dated  the  7th  of  November,  1822,  and 
ezecated  in  conformity  with  the  power, 
and  thereby,  in  exercLBe  of  the  power,  she 
appointed  certain  hereditaments  to  John 
Francis  Shattock  in  fee,  and  certain  other 
hereditaments  to  Thomas  Shattock  in  fee ; 
and  after  appointing  varions  sums  of  money 
to  William  John  Shattock,  Frederick 
Qeorge  Shattock,  Mary  Ann  Shattock  and 
Francis  John  Shattock,  as  to  the  residue  of 
her  personal  estate  and  effects,  she  gave  the 
same  to  the  defendants,  S.  F.  Bridge  and 
J.  Yates,  upon  trust  for  John  Frauds 
Shattock  absolutely,  and  she  appointed 
S.  F.  Bridge  and  J.  Yates  executors. 

On  the  3rd  of  Mareh,  1823,  Elizabeth 
Shattock  died,  without  having  altered  her 
will,  and  without  ever  having  had  any 
child  by  William  Bowdiffe. 

A  suit  for  executing  the  trusts  of  the 
will  had  been  instituted  in  1824  and  a 
decree  made  in  1827,  and  the  assets  had 
been  impounded  to  meet  the  husband's 
annuity  during  his  life. 

William  Rowcliffe  died  in  1864,  and 
shortly  after  the  present  suppl«nental  suit 
was  instituted  to  administer  the  trusts  of 
the  settlement  of  1807,  and  of  the  will  of 
Elizabeth  Bowdiffe,  and  for  the  general 
administration  of  her  real  and  personal 
estates. 

The  defendant  S.  F.  Bridge  was  a  sur- 
geon, and  Elizabeth  Bowdiffe  became 
indebted  to  him  in  a  sum  of  14/.  15a  for 
professional  attendance;  and  on  the  9th  of 
November,  1822,  she  gave  him  a  promissory 
note  of  that  date,  payable  on  demand,  to 
secure  such  amount  with  lawful  interest 
By  his  answer,  he  stated  that  he  had  been 
unable  to  obtain  payment,  either  of  prind- 
pal  or  interest,  during  the  life  of  William 
Bowdiffe,  as  all  the  rents  and  income  had 
been  impounded  to  pay  the  annuity,  and 
he  now  claimed  to  be  allowed  such  sum  of 
14/.  15a,  with  interest  thereon  at  6L  per 
cent,  from  the  date  of  the  note. 

The  cause  now  came  on  for  hearing. 

The  oounsd  for  the  defendant  S.  F. 
Bridge  were  allowed  to  commence  as  if  the 
claim  had  been  adjourned  into  court  from 
chambers 

Mr,  Jeml  and  Mr,  P.  H.  OoH,  for 
S.  F.  Bridge, — after  remarking  that  there 
^ds  no  Question  about  the  Statute  of  Liimt- 


ations  in  the  case,  the  same  hand  hsnng 
to  pay  and  to  reedve, — eontended  that  the 
dicta  in 

Vanghan  v.  VandersUgeHy  2  Drew,  165; 
8.  a  33  Law  J.  Bep.  (k.b.)  Chaac.  793» 
were  not  binding,  and  tiiat  the  decision 
must  be  restricted  to  the  &ctB  of  that  cue, 
where  the  power  was  a  power  of  appoint- 
ment by  will  only.  That  decision  was,  no 
doubt,  followed  in 

Hobday  v.  Peters^  28  Beav.  354;  8.a 
29  Law  J.  Bep.  (n.8.)  Chaac  780; 
but  in  that  case  too  tbe  power  was  only 
testamentary.  Lord  Justice  Tomer,  in 

Johnson  V.  Oallagher,  30  Law  J.  Bepi 
(n.s.)  Chanc.  298  (see  p.  305), 
after  a  most  careful  review  of  all  theaatbo- 
rities,  came  to  the  deliberate  eonclu^n 
that,  although  where  the  power  was  to  be 
exercised  by  will  only,  and  an  appointment 
had  been  made,  he  wonld,  oat  of  defo^ooe 
to  the  Vice  Chancellor  Kindersley,  treat 
the  matter  as  open,  yet  he  considei«d  that, 
where  the  power  might  be  exercised  by 
deed  or  will,  there  the  Courts  had  certainly 
held  the  corpus  of  the  property  to  be 
subject  to  the  debts  and  engagements  of 
married  women,  as  in 

AUm  V.  Papworth,  I  Yes.  sen.  163. 

ffuhne  V.  Tenant,  1  Bro.  C.C.  la 

HeatUp  V.  Thomas,  16  Ves.  696. 
The  Lord  Justice  also  expressed  a  strong 
opinion  that  in  such  cases,  on  pnndple,  i^ 
the  general  engagements  of  a  married  woman 
ought  to  be  given  effect  to,  as  the  old 
doctrine  that  the  written  obHgations  ope- 
rated as  appointments  had  be^  exptoded 
by  Lord  Cottenham  in 

Owens  V.  Dickinson,  Cr.  k.  Ph.  48. 
The  Lord  Chancellor  there  pmnted  out  the 
true  ground  on  which  these  cases  ought 
to  be  decided,  viz.,  that  Courts  of  equity, 
having  created  separate  property  in  mairi^ 
women  and  having  created  powers  of  dis- 
position in  them,  would  also  attadi  on  the 
property  a  liability  to  satisfy  their  debts. 
The  actual  decision  in  the  case  of  Johnson 
V.  Oallagher  did  not  turn  upon  the  precise 
point  now  in  question;  but  the  elaborate 
opinion  of  the  Lord  Justice  was  most  per- 
tinent to  the  case,  and  could  not  possibly 
be  called  a  mere  dictum.  In  Vangketnv, 
Vanderstegen  the  Vice  Chancellor  evidently 
felt  a  difficulty  about  the  technical  differ- 
ence between  power  and  property;  but  Uie 
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fiict  iBf  that  the  old  cases  do  not  recognize 
any  distinction  between  the  case  of  the 
corpus  of  a  fund  given  to  a  married  woman 
for  her  separate  use,  and  a  gift  of  a  life 
estate  to  her  separate  use,  with  a  general 
power  of  appointment  by  deed  or  wSl  oyer 
the  corpus;  in  fact>  that  is  what  is  com- 
monly meant  by  separate  use — 

HeaUey  y.  Thomas^  15  Yes.  596. 
So  also 

Norton  v.  Turvilly  2  P.  Wms.  144. 
[The  Mastsh  of  thjb  Rolls  referred  to 
Brmm  v.  Higgs  (1).] 

Separate  use  of  corpus  exists  only  by 
means  of  a  power  express  or  implied. 
Where  there  is  a  power  of  disposition  by 
will  only,  that  is,  in  reality,  a  restriction  on 
the  general  power  of  disposition;  but  a 
limitation  of  corpus  to  separate  use  confeiB 
merely  a  power  of  disposition,  and  nothing 
more  than  where  there  is  a  present  power 
to  appoint  by  deed  or  will  The  power 
h&ng  by  deed  is  not  a  restriction,  for  it 
might  as  well  be  said  that  an  owner  in  fee 
is  under  restriction  because  he  can  only 
convey  the  l^gal  estate  by  deed. 

Tf^lor  y.  Meadi,  34  Law  J.  Bep.  (n.s.) 
Chanc.  203, 
has  established  that  where  property  is 
settled  to  the  separate  use  of  a  married 
woman,  that  gives  her  a  fall  power  of  dis- 
position by  deed  or  will  by  means  of  an 
implied  power.  Why  shoidd  an  express 
power  stand  lower?  The  true  and  simple 
principle  which,  as  we  contend,  ought  to  be 
carried  out,  is,  that  when  the  Court  has 
created  in  married  women  an  absolute 
present  power  to  deal  with  their  property, 
it  ought  to  subject  the  property  to  a  cor- 
responding liability  for  their  debts.  Li 
Blach/ard  v.  Woolley,  2  Dr.  &  Sm. 
204;  8.  c.  32  Law  J.  Eep.  (n.s.) 
Chanc.  534, 
the  facta  were  simply  the  same  as  in 
Vaughan  v.  Vanderstegethy  and  the  case 
does  not  extend  the  protection  to  cases 
where  the  married  woman  has  a  power  by 
deed.  Lord  St.  Leonards,  in  his  work  on 
Powers^  p.  476,  8th  edit,  comments  on 
Jakmon  v.  Gallagher,  and  says  he  thinks 
the  rule  goes  on  the  ground  of  equitable 
execution  of  the  power,  but  he  does  not 
doubt  but  that  the  cases  shew  that  the 

(1)  4  Yes.  708, 


Court  would  interfere  where  the  power  could 
be  exercised  by  deed  or  will 

Mr.  SotUhgate  and  Mr.  Langley^  for  the 
plaintififa. — The  reasoning  of  Vice  Chan- 
cellor Kindersley  in  Va%Lghan  v.  Vander- 
gtegen  is  unanswerable,  and  was  fully 
adopted  by  your  Lordship  in  Hobday  v. 
Peters.  The  debts  of  a  married  woman 
cannot  be  made  to  i^ect  all  property  held 
upon  trust  for  her,  but  only  property  held 
upon  trust  for  her  separate  use.  Further, 
even  property  held  for  her  separate  use 
can  only  be  made  liable  for  her  debts  if 
there  is  evidence  of  an  intention  on  her 
part  to  charge  her  separate  estate.  A  mere 
general  contract  will  not  suffice;  the  con- 
tract must  have  been  entered  into  with 
reference  to  the  fsust  that  she  had  separate 
estate — 

Tullett  V.  Armstrong,  5  Law  J.  Hep. 

(n.s.)  Chana  303;  s.  &  1  Beav.  1;- 

4  MyL  &  Cr.  377. 
1  Jacobus  Eopet^s  Husband  and  Wife^ 

243. 
Granting  that  a  testamentary  appointment 
by  a  married  woman  in  favour  of  A.  B. 
could  be  construed  as  an  appointment  to 
A.  B.  upon  trust  for  the  appointor,  or  could 
otherwise  be  held  to  make  the  property 
appointed  hers  (as  the  Courts  have  held 
in  favour  of  creditors  with  respect  to  testa- 
mentary appointments  by  other  persons), 
by  what  possible  means  can  an  appoint- 
ment which  cannot  take  effect  till  after  her 
death  be  construed  as  an  appointment  for 
Ker  separaU  use?  yet  unless  the  property 
be  for  her  separate  use  it  cannot  be  made 
liable  for  her  debts.  This  argument  applies 
equally,  whether  the  power  be  exercisable 
by  deed  or  will,  or  by  will  only,  and  proves 
that  that  distinction  is  wholly  immaterial. 
Again,  when  the  Courts  in  favour  of  cre- 
ditors, by  a  strained  construction,  treat 
property  which  a  man  has  power  to  appoint 
by  will,  and  does  so  appoint,  as  assets,  such 
assets  only  come  in  last,  and  after  all  the 
debtor's  property,  strictly  so  called,  has 
been  exhausted;  but  in  the  case  of  a  mar- 
ried woman,  though  they  cannot  touch 
property  which  is  held  on  trust  for  her 
absolutely,  yet,  if  she  has  a  power  of 
appointment  over  the  ultimate  reversion 
of  a  fund,  subject  to  intervening  life  inter- 
ests, and  exercises  it,  the  creditors  may 
then  come  in  at  any  length  of  time  after, 
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on  the  failure  of  the  interests  prior  to 
her  power  of  appointment.  The  opinion  of 
Lord  Justice  Turner  in  Johnton  v.  Ckdlor 
gher  was  only  a  dictum;  and  the  autho- 
rities cited  by  him,  to  shew  that  where  the 
power  could  be  executed  by  deed  or  will 
the  Courts  had  held  the  corpus  liable  to 
the  debts  and  engagements  of  married 
women,  do  not  bear  him  out  Those  cases 
are 

AUen  V.  Papwarih,  1  Ves.  sen.  163. 

HulfM  V.  Tenant,  1  Bro.  C.C.  16. 

Heatley  v.  Thomas,  15  Ves.  596. 
In  Heatley  y.  Thomas  there  was  a  general 
limitation  to  separate  use,  and  the  bond 
was  simply  ordered  to  be  paid  out  of  the 
separate  estate  of  the  woman.  In  Allen  v. 
Papworth  the  whole  corpus  seems  to  have 
been  settled  to  her  separate  use;  and  in 
HfUme  V,  Tenant  the  bill  was  filed  during 
the  wife's  life  against  her  separate  life 
estate.  Lee  v.  Muggeridge  (2)  is  distinctly 
in  our  favour.  Lord  St.  Leonards,  in  his 
work  On  Powers,  p.  474,  8th  edit,  quotes 
Vaughan  y.  Vanderstegen  as  indisputable; 
he  states  it  as  settled  law  that  an 
appointment  by  will  of  the  reversion 
expectant  on  her  own  death  ^^  could  not 
be  for  her  separate  use."  Then,  com- 
menting on  Johnson  v.  GaUagher,  he 
clearly  expresses  his  dissent  from  the 
Lord  Chief  Justice  Turner's  view.  They 
also  cited 

Murray  v.  Barlee,  3  MyL  h  K.  209; 
s.  c  3  Law  J.  Hep.  (n.s.)  Chana 
184. 
Mr,  Freeman,  Mr.  B.  B,  Rogers  and 
Mr,   Martineau,   for  other  parties   inter- 
ested. 

Mr,  E,  K.  Karslake,  for  Beadon,  the 
trustee  of  the  real  estate. 
Mr,  Jessel,  in  reply,  cited 

Sockftt  V.  irray,  4  Bra  C.C,  484. 

2  Jacob's  Ropet^s  Husband  and  Wife, 
245; 
and  the  report  of  Allen  v.  Papworth,  given 
in  Belt,  p.  96. 

Lord  Romiixy  (Apnl  23). — The  ques- 
tion raised  in  this  case  is  of  considerable 
importance.  It  is  this:  whether  an  estate 
which  is  limited  for  the  separate  use  of 
a   married  woman  for  her  life,  with    a 

(2)  1  Ym.  Ik  Bea.  UK 


power  to  her  to*  appoint  it  dther  by  deed 
or  will,  is  liable,  after  her  death,  to  be 
applied  in  payment  of  the  general  debts 
incurred  by  her,  when  she  has  exercised  the 
power  by  herwilL — ^His  Lordship thoistated 
the  fs^ts  as  given  above :  aft^  which  he 
proceeded  as  foUows.  —  It    is  proposed 
now  by  the  decree  to  divide  the  whole 
fund  among  the  persons  entitled;  which 
fimd  is  ascertained,  and  which  persons  aie 
ascertained  and  agreed  upon,  save  so  &r  as 
regards  the  debt  claimed  by  Mr.  Bridge ; 
and  the  question  is^  whether  the  debt  so 
secured  is  payable  out  of  the  estate  of  the 
wife  so  settled.     It  is  a  small  matter  as  to 
amount,  and  I  should  have  been  glad  if  it 
oould  have  been  settled  without  recourse  to 
the  dedsion  of  the  Court ;  but  as  this  has 
not  been  done,  it  has  become  my  doty  to 
consider  it,  and  deliver  my  opinion  on  this 
somewhat  contested  point  'Hie  law  on  this 
subject  is,  in  some  degree,  anomalous.    It 
lays  down  that  a  married  woman  cannot 
bind  herself  by  contract,  but  holds  that  she 
may,  by  contract,  bind  her  separate  estate. 
The  extent  to  which  her  separate  estate  is 
bound  to  satisfy  her  debts  and  obligations 
is  the  question  to  be  determined  in  this 
cause.     It  applies  here,  however,  solely  to 
the  extent  to  which  her  separate  estate  is  . 
bound  after  the  decease  of   the  married 
woman. 

So  treating  this  subject,  it  will  be 
proper  to  consider  it,  first,  where  the  mar- 
ried woman  has  an  absolute  interest  in  the 
property  settled  to  her  separate  use;  and, 
secondly,  where  she  has  only  a  limited 
interest,  with  a  power  of  disposing  of  the 
rest  of  the  property  alter  her  death.  In  the 
first  instance,  the  law  now,  as  administ^ed 
by  the  Courts  of  equity,  seems  to  be  settled 
to  this  extent,  that  her  separate  property 
will  be  liable  to  pay  any  debts  of  hers  which 
she  has  secured  by  any  writing,  the  Courts 
holding  that  giving  such  a  writing  as  a 
security  for  the  debt  must  have  a  meaning, 
and  that  unless  the  meaning  be  to  aharge 
her  separate  estate,  there  is  no  meaning 
whatever  in  the  writing,  which  is  a  mere 
piece  of  waste  paper.  Equity  has  also 
held,,  that  it  is  sufficient  if  it  be  shewn 
that  the  married  woman  verbally  promised 
that  her  debts  should  be  paid  out  of  her 
separate  estate.  All  these  cases  rest  on 
contract,  either  expressed  or  implied ;  but 
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whether  contract  is   necessary  —  whether 
the  separate  estate  of  the  married  woman 
would,  aflter  her  death,  be  liable  to  pay 
the  debts  due  to   her  general  creditors, 
who  could  not  allege  that  she  had  entered 
into   any    contract    with    tbem    on    the 
subject,  is  a  matter  of  much  importance. 
It  has  a  direct  bearing  on  this  case,  and  it 
is  one  on  which  the  decisions  are  conflict- 
ing.   The  second  case,  where  property  is 
settled  upon  a  married  woman  for  life,  with 
a  power  of  disposing  .of  it,  may  be  con- 
sidered under  three  heads :  first,  where  the 
married  woman  has  the  power  of  disposing 
of  it  by  deed  only;  secondly,  where  her 
power  of  disposing  of  it  is  by  deed  or  will; 
and,  thirdly,  where  she  has  the  power  of  dis- 
posing of  it  by  will  only.  Each  of  these  is, 
of  course,  divisible  into  two  more  subdi- 
visions, the  case  where  she  has,  and  where 
she  has  not,  executed  the  power.    The  first 
is  very  aimpla    If  she  has  executed  the 
power  by  dead,  it  takes  effect  according  to 
the  deed ;  and  if  she  has  not  executed  the 
power,  it  goes  as  in  default  of  appointment. 
In  the  second,  where  the  married  woman  has 
the  power  of  disposing  of  the  property  by 
deed  or  will,  and  does  not  execute  the 
power,    it    is  also  quite    clear  that  her 
creditors  can  take  nothing,  and  the  pro- 
perty goes  as  in  default  of  appointment. 
Her  execution  of  the  power  by  deed  during 
her  lifetime  takes  effect,  of  course,  accord- 
ing to  the  terms  of  the  appointment,  and 
lets  in  no  one  else;  but  her  execution  of 
the  power  by  will,  when  she  has  the  power 
to  dispose  of  it  by  deed  or  will,  raises  the 
question  now  before  me;  that  is,  whether 
the  fAct  of  executing  the  power  of  appoint- 
ment lets  ill  her  general  creditors  to  require 
payment  out  of  that  property,   although 
they  are   not  directly  appointees  of  the 
property,  that  is,  where  they  cannot  claim 
it  under  the  words  of  the  wilL    Of  course, 
if  this  were    the  property  of  a  man,  it 
wx>uld  become  assets  for  the  payment  of 
his  general  creditors,  as  in  Jenney  v.  An- 
drews (3)  and  many   other  cases.      But 
whether,  in  the  case  of  a  married  woman, 
it  lets  in  her  general  creditors  to  be  paid 
out  of  it,  appears  to  me  to  depend  on 
exactly  the  same  principle  as  whether  the 
separate    property    to    which    a   married 

(8)  6  Mad.  264. 


woman  was  entitled  absolutely  after  her 
death  becomes  assets  applicable  to  the 
pajrment  of  her  debts  generally.  And  this 
appears  to  me  to  depend  on  the  answer  to 
be  given  to  this  question,  viz.,  whether  the 
doctrine  of  the  Courts  of  equity  on  this 
subject  is,  that  where  a  married  woman 
has  separate  estate  she  stands  in  the  same 
position  as  if  she  were  a  feme  sde  gene- 
rally ?  In  other  words,  whether  any  contract 
she  enters  into  is  a  binding  contract,  pro- 
vided it  can  be  satisfied  out  of  her  separate 
estate,  though  not  entered  into  with  know- 
ledge of,  or  upon  the  faith  of,  a  promise  for 
its  fulfilment  out  of  such  estate ;  or,  on  the 
other  hand,  whether  the  capacity  of  acting 
as  a  feme  sole  by  a  married  woman  having 
separate  estate  is  confined  to  the  property 
itself,  and  to  acts  done  by  her  in  respect  of 
and  in  regard  to  the  property  itself?  The 
difference  is  most  material;  and  the  cases 
on  this  subject  are  not  easily  to  be  recon- 
ciled in  all  respects.  After  giving  the  case 
the  best  consideration  I  can,  and  reading 
over  all  the  cases  I  can  find  on  the  subject, 
I  have  come  to  the  conclusion,  that  the 
only  mode  of  reconciling  the  greater  mass 
of  the  authorities  with  each  other  (for  some 
are  not  to  be  reconciled),  and  what  is  still 
more  important,  of  reconciling  them  with 
the  fundamental  principles  regarding  mar- 
ried women,  is,  to  answer  in  the  al&roative 
the  second  branch  of  the  question  I  have 
stated,  that  is,  to  hold  that  such  separate 
property  is  not,  after  the  death  of  the 
married  woman,  liable  to  pay  her  general 
debts,  either  in  the  case  of  her  having  been 
absolutely  entitled  to  the  property,  or  of 
her  having  ^  life  estate  with  a  power  to 
dispose  of  it  by  deed  or  will,  and  having 
executed  that  power  by  wiU  The  prin- 
ciple of  the  Courts  of  equity  which  relates 
to  this  subject,  in  my  opinion,  is,  that, 
as  regards  her  separate  estate,  a  married 
woman  is  a  feme  sole,  and  can  act  as  such, 
but  this  is  only  so  far  as  is  consistent 
with  the  other  principle,  viz.,  that  married 
women  cannot  enter  into  a  contract.  These 
principles  are  reconciled  in  this  way :  equity 
attaches  to  the  separate  estate  of  the  mar- 
ried woman  a  quality  incidental  to  that 
property,  viz.,  a  capacity  of  being  disposed 
of  by  her;  in  other  words,  it  gives  her  a 
power  of  dealing  with  that  property  as  she 
may  think  fit,  but  the   power   of  dispo- 
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sition  is  confined  to  that  property,  and  the 
property  must  be  the  subject-matter  that 
she  deals  with;  and  therefore,  if  she  makes 
a  contract,  the  contract  is  nothing  unless  it 
has  reference,  directly  or  indirectly,  to  that 
property.  This  is,  in  my  opinion,  the 
extent  of  the  doctrine  of  equity  relating  to 
the  separate  estate  of  a  married  woman. 
It  is  oft  this  principle  that  every  bond, 
promissory  note,  and  promise  to  pay,  given 
by  a  married  woman  has,  for  the  reasons  I 
have  ^eady  stated,  been  held  to  be  a 
charge  made  by  her  on  her  separate  estate; 
that  is  to  say,  it  is  a  disposition  of  so  much 
of  her  property,  the  whole  of  which,  if  she 
pleased,  she  might  give  away.  But  if 
equity  goes  beyond  this,  it  appears  to  me 
that  it  is  laying  down  this  principle,  that 
where  a  married  woman  has  separate  estate 
she  may  bind  herself  by  contract,  exactly 
as  if  a  feme  sole,  or  in  other  words,  that 
the  possession  of  separate  property  takes 
away  the  distinction  between  a  feme  covert 
and  a  feme  sole,  and  makes  them  equally 
able  to  contract  debts. 

It  is  clear  that  this  implication  of  a 
charge  cannot  exist  in  the  mere  case  of 
simple  contract  debts,  without  one  word 
said  or  written  to  shew  that  the  separate 
property  is  to  be  bound.  It  is  proper  to 
point  out,  in  order  to  explain  my  meaning 
more  clearly,  (which  I  am  anxious  to  do 
before  going  fdrther  into  the  discussion  of 
the  authorities,)  the  manner  in  which  the 
case  before  me  must  be  governed  by  the 
conclusion  to  be  come  to  in  the  case,  where 
the  liability  of  the  separate  property  of  a 
married  woman  in  which  she  has  an  abso- 
lute interest  to  pay  her  general  debts,  is 
determined.  If  in  that  case  (that  is,  where 
the  married  woman  has  the  absolute  in- 
terest) she  had  given  a  promissory  note  it 
would  have  been  a  charge  on  her  separate 
property,  for  the  reasons  I  have  already 
stated,  because,  as  she  had  the  absolute 
interest  in  it,  she  had  the  power  to  charge 
her  separate  property  after  her  death  in  any 
manner  she  pleased,  and  she  might  do  so 
by  promissory  note ;  but  when  she  is  en- 
titled for  life  only,  and  can  only  charge  the 
property  after  her  death  by  deed  or  will, 
the  promissory  note,  being  neither  a 
deed  nor  a  will,  has  no  effect  in  charging 
the  property  after  her  decease.  During  her 
life  it  would  be  a  charge  upon  her   life 


estate,  because    ehm  could   so  bind  her 
life  estate,  but  when  the  life  estate  has  no 
longer  any  existence,  the  note  constitutes 
no  charge  upon  the  property  at  all    After 
a  careful  examination  of  the  authorities  on 
this  subject,  I  do  not  think  I  should  have 
hesitated  so  long  in  the  conclusion  to  which 
I  have  come,  had  it  not  been  for  the  very 
learned  and  elaborate  judgment  of  the  Loid 
Justice  Turner  in  the  case  of  Johnson  v, 
Oallagher,  in  which  he  came  to  an  opposite 
conclusion.     In  reading  that  judgment  it 
appears  to  me  that  he  was  of  opinion  that 
the  leading  case  on  the  subject  was  Hmlme 
v.  Tenant,  and  that  that  decision  lays  down 
the  proposition   broadly  in  favour  of  his 
views.     The  case  itself,  as  reported  in  Ist 
Brown,  came  twice  before  the  Court,  and 
is  so  reported  as  to  give  a  foundation  for 
either  view  of  the  case.     As  I  considered 
the  case  originally,  it  appeared  to  me  that 
the  principle  laid  down  by  Lord  Thurlowin 
that  case  was,  that  a  feme  covert  can  act 
with  respect  to  her  separate  property  as  a 
feme  sole ;  but  if^  without  reference  to  her 
separate  property,  she  entered  into  an  en- 
gagement which  would  bind  a  feme  sole, 
this  would  have  no  effect  upon  her  or  on 
her  property.     Lord  Justice  Turner,  in  his 
judgment  in  Johnson  y,  ChUagher,  considers 
that  Lord  Thurlow  distincUy   laid  down 
the  opposite   doctrine,   namdy,   thfit-.  the 
separate  estates  of  married  women  were 
liable  for  their  general  engagements.  When 
I  refer  to  the  report  itself  I  find  that  on 
the  first  occasion  Lord  Thurlow  used  these 
words — "The  rule  laid  down  in  Peaeork 
V.  Monk,  that  a  feme  covert  acting  with 
respect  to  her  separate  property,  is  com- 
petent to  act  in  all  respects  as  if  she  was  a 
feme  sole,  is  the  pn)per  rule,  and  necessary 
to  support  the  decisions  on  this  subject" 
But  a  little  further  down  he  says,  **  I  take 
it,  therefore,  that  it  is  impossible  to  say 
but  that  a  feme  covert  is  aimpetent  to  act 
as  a  feme  sole  with  respect  to  her  separate 
property  where  settled  to  her  separate  use." 
....   '*  It  is  clear  that  a  general  engage- 
ment entered  into  by  a  feme  covert  will 
not   bind  her    as    such."     Then   a  little 
further  on,  at  the  top  of  page  21,  he  says, 
"I  know   of  no  case  where   the  general 
engagement  of  the  wife  has  been  carried 
to  the  extent  of  decreeing  the  trustees  of 
her  real  estate  to  raise  money  to  satisfy 
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that  general  engagement  on  the  part  of  the 
wife  (4)." 

Up  to  this  point  it  is  clear  that  Lord 
Thurlow  considered  that  the   wife  cotdd 
only  deal  to  the  extent  of  her  separate 
estate.    It  is  to   be  remembered  that  in 
this  case  she  was  entitled  to  the  property 
for  life,  with  power  to  dispose  of  it  by  will 
or  deed  after  her  death.     On  the  second 
occasion  the  reporter,  Mr.  Brown,  was  not 
present     He  reports  it  ex  relatione^  and 
veiy  shortly,  and  so  reported  it  does  state 
the  proposition  as  noticed  by  Lord  Justice 
Turner,  but  I  doubt  whether  both  are  re- 
concilable. It  is  proper  to  observe,  that  the 
reporter  says  he  can  trust  the  accuracy  of 
the  friends  who  gave  him  the  note. — The 
Lord  Chancellor  begins  in  this  way,  "I 
have  no  doubt  about  this  principle,  that  if 
a  Court  of  equity  says  «  feme  covert  may 
have  a  separate  estate,  the  Court  will  bind 
her  to  the  whole  extent,  as  to  making  that 
estate  liable  to  her  own  engagements;  as, 
for  instance,  for  payment  of  debts."    There 
it  is  stated  broadly  in  favour  of  the  same 
view  which  Lord  Justice   Turner  takes; 
bnt  certainly,  as  it  appears  to  me,  irre- 
concilably with  the  observations  which  Lord 
Thurlow  made   on    the   former  occasion. 
Then,  it  is  proper  to  observe  what  the 
decree  is!    The  decree  is  not  to  the  effect 
stated  in  the  second  part  of  the  report,  for 
the  decree  merely  affects  the  rents  of  the 
wife's  separate  estate,  which  was  settled  for 
her  separate  use,  without  any  restraint  upon 
antidpatioii ;  and  as  the  wife  had  joined  in 
one  bond  with  her  husband,  and  had  herself 
given  the  other  bond,  it  was  clear  that  she 
thereby  intended  to  bind  her  separate  estate, 
and  that  she  did  bind  it  to  the  extent  of 
her  power.     Therefore  Lord  Thurlow*s  de- 
cree was  clearly  right  on  the  facts,  without 
resorting  to  the  doctrine  that  the  general 
debts  of  a  feme  sole  should  be  paid  out 
of  her  separate  estate.    And  he  gives  no 
direction  in  the  decree  that  the  property 
which  is  bound  is  liable  after  her  deatji 
to  pay  her  debts.    I  must  therefore  consider 
the  case  of  Hulme  v.  Tenant  as  only  an 
authority  for  the  principle  to  the  extent 
I  have  stated  it   (and  that   is   confirmed 
by    Sir    William    Qrant    in    HecUley    v. 

(4)  The  reader  in  rvf«rred  to  the  judgoient  in 
Bniwi^e  Reports.  The  words  are  only  partiuUy 
qimlMi  Above. 

Nkw  Skhivs,  35.— Chakc. 


Thomas)]  that  is,  that  the  engagement  need 
not  be  in  writing,  but  if  not  in  writing, 
it  must  be  proved  that  it  was  entered  into 
with  an  intention  on  her  part  of  making 
her  separate  estate  liable  to  discharge  that 
debt;  and  this  intention  will  not  be  inferred 
from  the  mere  circumstance  of  her  contract- 
ing the  debt  When  I  say  that  the  engage- 
ment need  not  be  in  writing,  of  course  there 
is  this  qualification,  that  if  the  separate 
property  of  the  married  woman  consists  of 
real  estate  only,  the  Statute  of  Frauds 
applies,  as  in  every  case  affecting  land ;  but 
if  she  have  an  absolute  interest  in  personalty 
settled  to  her  separate  use,  then  a  verbal 
agreement  that  her  personal  estate  shall  be 
liable  to  pay  the  debt  will  bind  it  On 
referring  to  the  other  cases,  I  find  two,  and 
I  think  only  two,  which  support  the  doc- 
trine, as  it  seems  to  me,  that  separate  estate 
of  the  married  woman  is  liable  to  pay 
her  general  debts.  In  Field  v.  Soiole  (5),  on 
which  Lord  Justice  Turner  seems  to  rely, 
Sir  John  Leach  treats  the  debt  only  as  an 
equitable  appointment ;  but  the  two  cases 
to  which  I  refer  confirm  that  doctrine  as 
laid  down  by  Lord  Justice  Turner,  though 
only  indirectly.  These  are  the  Anxmyniotis 
ease  (6)  and  Gregory  v.  Lochyer  (7). 
These  are  cases  of  the  administration 
of  the  separate  estate  of  a  married 
woman  after  her  decease,  and  it  appears  to 
me  that  the  debts  were  paid  pari  passu, 
which  obviously  is  inconsistent  with  the 
doctrine  of  paying  out  of  the  separate 
estate  only  debts  which  are  charged  upon 
it,  for  if  they  be  charges  they  must  be  paid 
according  to  their  priority  and  not  pari 
passu;  but  I  do  not  find  that  that  point 
was  argued  before  the  Court  (they  are 
reported  very  shortly),  and  this  mode  of 
administration  seems  to  me  to  have  been 
taken  inadvertently.  The  Lord  Justice 
Turner  seems  to  consider  that  in  the  case 
of  Vaugkan  v.  Vanderstegen  before  Vice 
Chancellor  Rindersley,  the  principles  he 
laid  down  were  adopted  and  acted  upon, 
but  I  do  not  so  understand  it.  In  that 
case  the  Vice  Chancellor  decided  this,  which 
is  stated  in  the  marginal  note  very  accu- 
rately.— [His  Lordship  read  the  marginal 
note  and  the  passage  in  the  judgment,  at 

(5)  4  Rubs.  112. 

(6)  ISVee.  258. 

(7)  6  lAm\,  90. 
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pp.  166  and  167],  and  continued — ^There- 
fore it  is  quite  clear  that  the  Vice  Chancellor 
Kindersley  in  that  case  considered  that  the 
decision  must  be  exactly  the  same,  whether 
the  married  woman  had  power  to  dispose 
of  it  by  deed  or  will,  or  by  will  only  pro- 
vided she  exercised  the  power  by  will ;  and, 
in  that  case,  he  determined  it  would  not 
bind  her  separate  estate.  Now,  I  must  say 
that  I  agree  with  everything  that  the  Vice 
Chancellor  has  stated  in  that  case  with 
respect  to  the  execution  of  powers,  and  I 
think  it  unnecessary  to  repeat  it  over  again. 
I  wish  to  adopt  all  his  language  in  that 
case,  as  exactly  conveying  my  opinion.  The 
result  is,  that  in  my  opinion  the  rule  is, 
that  the  liability  of  the  separate  estate  of 
a  married  w^man  is  only  created  by  some- 
thing which  operates  as  a  specific  charge 
upon  it,  and  that  this  charge  can  be  pro- 
duced only  by  an  intention  on  the  part  of 
the  married  woman  to  create  such  a  charge. 
I  adopt  the  expression  of  the  Vice  Chan- 
cellor, Sir  John  Leach,  in  Stuart  v.  Kirk- 
wall (8),  viz.,  ^'  That  a  feme  covert  being 
incapable  of  contract  this  Court  cannot 
subject  her  separate  property  to  general 
demands.  But  that,  as  incident  to  the  power 
of  enjoyment  of  separate  property,  she  has 
a  power  to  appoint  it,  and  that  this.  Court 
wUl  consider  a  security  executed  by  her 
as  an  appointinent  pro  ianto  of  her  sepa- 
rate estate."  The  only  alteration  I  would 
wish  to  make  in  this  passage  is  to  strike 
out  the  words  "appoint"  and  "appoint- 
ment" and  put  in  "dispose  of"  and  '* dis- 
posal," because  it  is  clear  it  is  not  an 
appointment  It  is  not  intended  as  an 
appointment  in  any  respect  It  is  quite 
certain  it  is  not  the  execution  of  a  power, 
and  there  is  a  constant  discussion  in  the  cases 
as  to  what  it  is.  It  is  nothing  more  than  this : 
that  here  is  a  married  woman,  who  has 
certain  property  over  which  she  has  exactly 
the  same  power  of  disposition  as  if  she 
were  a  feme  sole;  and  therefore  she  may 
dispose  of  that  property  as  she  pleases; 
and  she  does  not  appoint  It,  in  the  proper 
sense  of  the  word.  "Assign"  would  be 
much  nearer,  but  it  is  in  point  of  fact 
nothing  more  than  a  disposition.  She  dis- 
poses of  the  property,  and  equity  enforces 
that.  I  do  not  think  it  necessaiy  to  cite 
in  detail  the  other  cases,  all  of  which  I 
(8)  8  Mad.  880. 


have  carefully  examined,  as  they  appeur 
to  me  to  suppi)rt  the  view  I  have  taken. 
I  think,  as  I  have  stated,  that  this  view 
is  taken  by  Vice  Chancellor  Kindosley  in 
Vaughwi  v.  Vandergte^fn^  and  by  me  in 
following  that  decision,  and  it  appears  to 
me  to  be  the  only  mode  by  which  the 
authorities  can  be  reconciled  with  prindplew 
It  follows,  of  course,  in  my  opinion,  that 
when  a  married  woman  has  an  estate  for 
life  only,  and  a  power  of  dispoeition  after 
her  decease  by  will  only,  this  separate  pro- 
perty will  not  after  her  decease  be  liable  to 
pay  her  general  creditors ;  and,  also,  tiiat 
in  the  administration  of  the  separate  estate 
of  a  married  woman  after  her  decease,  the 
debts  ar6  to  be  paid  in  order  of  priority, 
and  not  paripanu. 

I  have  given  this  subject  the  best  atten- 
tion I  have  been  able,  and  such  is  the  cm- 
elusion  at  which  I  have  arrived.  I  r^ret 
that  the  smallnees  of  the  amount  in  ques- 
tion in  this  case  (14/.  15«.)  is  such  as  to 
render  the  probability  of  an  appeal  to  the 
highest  tribunal  very  remote;  but  I  have, 
on  this  account,  given  the  subject,  if  pos- 
sible, more  consideration  than  I  should 
otherwiBe  have  done. 

The  consequence  of  my  decision  is,  that 
the  promissory  note  given  by  Elizabeth 
Rowcliffe  did  not  constitute  any  charge  on 
her  separate  estate,  and  that  the  claim  of  Mr. 
Bridge  in  respect  of  it  cannot  be  allowed. 
In  all  other  respects  the  decree  is  settled. 

Soliciton — Memra.  Laogley  Id  Gibbon,  affenta  kt 
Mewre.  Davies  it  Hon,  WestoD-aapcr-Mare,  for 
plaintiff;  Mwan.  Langley  &  Gibbon,  agcsou 
for  Menn.  Daviea  &  Son,  Wetton-anper-Maie, 
Memn.  Martineau  &  Reid,  Mr.  G.  H.  Hogan, 
and  MesBiB.  Stephens  &  Sod,  fur  defendanta. 


Wood,  V.C.  ) 
Feb.  24.     f 


In  re  nicholls's  trust 

B8TATX8. 


Land*  Clauses  ConsolidaJtion  Acly  1845 
— Compulsory  Purchase — Costs  of  Fart- 
Oumers, 

Where  a  public  company  takes  kmd  kM 
in  undivided  shares,  each  part-owner^  bona 
fide  employing  a  separate  solicitor^  is  enti- 
tled to  his  costs  ofcitaining  his  share  of  the 
purchase-money ;  btU  two  or  tnoi'e  of  such 
part-otoners  employing  Uie  same  solicitor  are^ 
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m  the  ahsenee  of  special  circumgtances^  not 
aUitird  to  more  than  one  set  of  costs. 

Su«h  Nicholls,  by  her  will,  gave  and 
devised  certain  lauds  to  trastees,  their 
heirs,  Ac  during  the  life  of  Ann  Ashworth, 
for  her  separate  use,  and  after  her  decease 
lo  the  use  of  the  children  of  the  said  Ann 
Ashworth,  as  tenants  in  common  in  fee. 

Two  separate  parcels  of  the  lands  thus 
devised  were  taken  by  the  Lancashire  and 
Yorkshire  Kailway  Company,  under  the 
Lands  Clauses  Consolidation  Act,  1845; 
and  tiie  purchase-monies,  which,  being  in- 
vested, produced  two  several  sums  of  1,015^ 
and  2SSL  3/.  per  cent.  Bank  annuities, 
were  paid  into  court 

Ann  Ashworth  being  now  dead,  seven 
petitions  were  presented,  sedcing  transfers 
of  parts  of  the  corpus  of  the  aggregate  fnnd 
of  1,298/.  SI  per  cent.  Bank  annuities. 

The  first  of  these  i)etitions  concerned 
foar-tenths,  and  the  second  three-tenths 
of  the  aggregate  fund;  the  third  and 
fourth  concerned  one-tenth  and  two-tenths 
respectively  of  the  fund  of  2SSL;  and  the 
tifth,  sixth  and  seventh  each  concerned  one- 
tenth  of  the  fund  of  1,015/1  In  the  hist 
two  petitions  the  same  firm  of  solicitors 
appeared  for  the  petitioners;  one  being  pre- 
sented by  a  purchaser  from  the  mortgagee, 
with  power  of  sale  of  one  of  the  children  of 
Aon  Ashworth,  and  the  other  by  the  heir- 
at-law  of  the  purchaser  of  the  share  of  one 
of  such  children. 
The  only  question  was  as  to  costs. 

Mr.  W.  W.  Streeten,   Mr.    Speed  and 
Mr,  C.  T.  Simpson^  for  the  various  peti- 
tioners, contended  that  they  were  entitled 
to  their  coats  from  the  railway  company — 
In  re  Lon^s  Trusts^  33  Law  J.  Hep. 
(2r.8.)  Chanc  620. 

Mr.  W.   M.  James  and  Mr.  Bird,  for 

the  company. — The  petitioners  ought  to 
have  united  in  employing  one  firm  of  soli- 
citors, and  not  have  unnecessarily  bu]> 
dened  the  company  with  the  costs  of 
seven  petitions.  There  is,  at  all  events,  no 
conceivable  reason  why  the  two  petitions 
presented  by  the  same  firm  should  not 
have  been  amalgamated — 

Mellinff  v.  Bird,  22  Law  J.  Rep.  (n.s.) 
Chanc.  599. 


Wood,  V.C. — I  think  the  principle  upon 
which  the  Court  proceeds  in  these  cases  is 
concluded  by  authority,  and  settled,  as  it 
seems  to  me  (if  I  may  say  so),  on  veiy  just 
and  reasonable  grounds.  In  the  first  place, 
inasmuch  as  a  railway  company,  for  its  own 
purposes, — no  doubt,  for  public  purposes 
ako,  but  for  its  own  purposes  of  profit, — 
compels  persons  to  part  with  their  property, 
the  legislature  has  provided  that  the  com- 
pany shall  pay  every  expense  incident  to 
taking  the  property,  and  every  expense 
which  those  persons  may  be  put  to  in 
obtaining  possession  of  the  price.  The 
company  may  fall  across  a  small  strip 
of  land,  a  quarter  of  an  acre,  and  there 
may  be  ten  or  twenty  people  interested 
in  it, — ^80  much  the  worse  for  the  com- 
pany ;  but  why  should  those  ten  or  twenty 
people  be  put  to  any  expense  ?  They  do 
not  want  to  sell  their  hind ;  but  the  legis- 
lature has  said  they  must  Then  it  is  said 
these  petitioners  ought  to  have  employed 
one  solicitor  in  common.  How  can  they  be 
required  to  do  that )  Even  if  there  were 
thirty  people  interested  in  a  quarter  of  an 
acre,  I  could  not  compel  any  one  of  them  to 
submit  his  interest  to  any  other  solicitor 
than  his  own*  Because  a  company  wants 
his  property,  he  is  not  obliged  to  trust  his 
interests  to  a  person  of  whom,  may  be, 
he  knows  nothing,  and  in  whom  he  has 
no  confidence.  I  think,  therefore,  that  the 
company  must  pay  the  costs  of  thepetitionera 
who  appear  by  different  solicitors. 

llie  case  of  the  two  petitions  presented 
by  the  same  solicitor  stands  on  a  different 
footing.  The  Court  says,  it  is  not  intended 
that,  because  every  person  has  a  right  to 
select  his  own  solicitor,  and  to  be  reim- 
bursed for  every  expense  which  he  is  put 
to,  that,  therefore,  any  one  solicitor,  who 
may  have  the  interests  of  three  or  four 
people  in  the  same  property  committed  to 
his  charge,  should  be  encouraged  in 
multiplying  costs  unnecessarily.  I  think  in 
such  a  case  as  that  the  Court  does  require 
that  the  solicitor  should  see  whether  or  not 
it  is  a  case  requiring  separate  petitions.  I 
cannot  think  that  there  was  any  necessity 
here  for  two  petitions.  It  simply  comes 
to  this :  the  shares  being  divided  into  ten 
parts  under  one  will,  one  of  those  shares 
passes  by  sale  to  A;  and  A's  heir,  on  A's 
death,  becomes  entitled  to  that  share.    The 
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other  ahare  passes  to  B ;  B.  mortgages  it, 
and  the  mortgagee  sells  it ;  and  the  pers<»i8 
interested  under  that  sale  apply  here.  There 
is  no  contest  between  the  parties,  no  dis^ 
pute,  or  probability  of  dispute.  The  soli- 
citor had  the  whole  matter  before  him  when 
he  presented  the  petitions.  Under  those 
circumstances,  I  do  not  think  I  can  allow 
him  two  sets  of  costs. 


SoKciton— MeMH.  Baxter,  Rose  k  Norton  mhI 
Memv.  Johnaton  ft  Jackioii,  for  the  peti- 
tionen;  the  Mme,  m  agenti  for  Mr.  Rayner, 
Brighouw;  Mmas,  Stocks  ft  Franktin,  Halifax; 
Meoara.  Jonea  ft  Hird,  Hudderafield ;  and 
Mewra.  Floyd  ft  Learoyd,  Hadderafield;  Meaara. 
Clarke,  Woodcock  ft  Kyland,  agenta  for  Meaara, 
T.  A.  ft  J.  Orandy  ft  Co.,  Mancheater,  for  the 
Teapondenta  in  aQ  the  petitiona. 


M.R.  ) 

Lord  Bomillt.  V  patbbson  v,  patebsok. 
April  24.      1 

Trustee  Act,  1850,  «.  28.  and  34.— 
Vesting  Order — Copyholds — Consent  of  the 
Lord — Disclaiming  Devisee, 

Where  a  person  to  whom  a  trust  estate  in 
copyholds  is  devised  disclaims^  avesting order y 
vesting  in  a  new  trustee  the  estate  and  in- 
terest  in  the  copyholds,  which  would  have 
vested  in  the  disclaiming  trustee^  if  he  had 
accepted  the  devise,  is  regular. 

The  consent  of  the  lord  is  not  necessary  to 
a  vesting  order  of  copyholds^  but  his  right 
to  his  fine  is  not  pr^udiced  by  such  an 
order  if  made  unthout  his  consent. 

If  the  order  is  to  be  made  without  the  con- 
sent of  the  hrdj  he  ought  not  to  be  served 
with  the  petition, 

Peter  Paterson  the  elder,  having  been  duly 
admitted  tenant  in  fee  of  certain  copyhold 
hereditaments,  by  his  will,  dated  in  1857| 
devised  the  lands  in  question  to  his  son, 
Peter  Paterson  the  younger,  upon  certain 
trusts. 

Peter  Paterson  the  elder  died  in  1860, 
and  his  son  was  duly  admitted  to  the  copy- 
holds in  December,  1861. 

Peter  Paterson  the  younger,  by  his  will, 
dated  in  1862,  devised  all  hiis  real  estate 
to  bis  wife,  Sarah  Paterson,  absolutely,  and 


died  in  1864,  leaving  hb  brother  his  ea»- 
tomary  heir. 

Shortly  after  his  death,  viz.,  in  May,  1865, 
his  widow  disclauned  the  copyholds  by  a 
deed-poll,  and  on  the  3rd  of  Jane,  1865, 
an  order  was  made  under  the  Trastee  Act, 
1850,  upon  a  petition  presented  by  the 
persons  beneficially  interested  under  the 
will  of  the  elder  Paterson,  by  which  A. 
Booth  was  appointed  a  trustee  of  the  last- 
named  will  in  the  place  of  P.  Paterson  the 
younger,  and  by  which  it  was  also  ordered 
"  That  all  the  estate  and  interest  in  the  said 
copyhold  or  customuy  hereditaments  de- 
vised by  the  will  of  the  said  Peter  Paterson 
the  elder,  which  would  have  vested  in  the 
said  Sarah  Paterson  if  she  had  accepted 
the  devise  of  the  same  heieditamenta  in 
the  said  will  of  Peter  Paterson  the  younger 
contained,  do  vest  in  the  said  A.  Booth 
upon  the  trusts  by  the  will  of  the  said  Peter 
Paterson  the  elder  declared  oonoeming  the 
same,  or  such  of  them  as  are  now  sub- 
sisting." 

Before  this  petition  was  presented  aome 
correspondence  had  taken  place  between 
the  steward  of  the  manor  axkd  the  solicitor 
for  the  trust  estate  as  to  the  amount  of  fine 
which  would  be  payable  on  the  admission 
of  the  new  trustee,  and  the  steward  had 
claimed  a  double  fine,  one  for  the  admission 
of  the  heir  or  devisee  of  Peter  Paterson  the 
younger,  and  one  for  the  admission  of  the 
new  trustee.  The  steward  had  also  been 
consulted  as  to  the  form  of  the  vesting  order, 
and  the  lords  had  expressly  refused  to  con- 
sent to  an  order  in  the  above  form.  The 
lords  were  not  served  with  that  petition,  and 
did  not  appear.  After  the  vesting  order 
was  made.  Booth  applied  to  the  lords  to  be 
admitted,  but  they  refused  to  admit  him 
without  a  double  fine.  Booth  objecting  to 
the  double  fine,  applied,  in  January,  1866, 
to  the  Court  of  Queen's  Bench  for  a 
mandamus  to  compel  the  lords  to  admit 
him. 

A  rule  to  shew  cause  had  been  granted, 
and  was  standing  for  argument 

The  present  petition  was  presented  by 
the  lords,  and  alleged  that  the  vesting  order 
was  irregular,  and  would  interfere  with  the 
recovery  of  the  double  fine  to  which  they 
were  entitled,  and  prayed  that  the  order 
might  be  discharged,  and  the  petitioD  re- 
beard. 
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Mr.  Selwyn  and  Mr.  NcUder,  for  the 
lords.— The  form  of  the  order  is  irregular. 
When  the  order  ia  made  ^th  the  consent 
of  the  lord  the  effect  Ib  clear,  under  the 
28tli  section  of  the  Tmstee  Act:  then  no 
surrender  or  admittance  is  necessary,  and 
byimpHcation  that  section,  which  is  the 
only  section  applicable  to  copyholds,  shews 
that  no  vestiQg  order  can  be  made  without 
the  consent  of  the  lord  ;  if  the  lord  refdses 
his  consent,  the  proper  course  is  to  get  a 
person  appointed  to  convey;  he  will  go 
armed  with  the  order  of  the  Court  to  the 
lord,  who  will  admit  him  on  the  payment 
of  such  fine  as  may  be  due — 

Cooper  V.  Jonet^  26  Law  J.  Rep.  (n.s.) 
Chanc.  240. 
This  order  will  prejudice  our  right  to 
recover  the  double  fine  to  which  we  are  en- 
titled, and  we  ought  to  have  been  heard 
upon  the  petition  to  argue  the  question  of 
the  &ae — 

In  rt  Lane  and  Irving^  12  W.  Rep,  710. 
The  Courts  of  law  refuse  to  go  beldnd  an 
order  made  in  Chancery,  and  will  assume 
the  order  to  be  correct.  The  double  fine 
is  clearly  payable,  one  fine  on  the  devolution 
from  the  testator  or  intestate  to  the  devisee 
or  heir,  and  the  other  when  the  estate  is 
got  out  of  such  devisee  or  heir  to  the  new 
trustee.  If  the  devisee  disclaims,  that  is 
the  same  thing  as  if  he  had  not  been  named 
in  the  will — 

Scriven  an  CapyhcldSy  p.  342,  4th  edit. 
Marte  v.  Faulkner ^  1  Anstr.  11. 
Lord  LtmdetboTiAigk  v.  Foster^  S  Best 
^S.  805;  &C.  32  Law  J.  Rep.  (ir.s.) 
Q.R  225. 
1  Cruises  Dig,  292,  ch.  4. 
4  Co.  Bep.  22  a. 
OMeH  on  Tenures^  292. 
They  also  dted 

In  re  Flilcroft,  1  Jur.  N.S.  418. 
and 

Inre  Howard,  3  W.  Rep.  605. 
[The  Mabtkb  of  thb  Rolls  said  the 
form  of  the  order  was  that  adopted  by  Vice 
ChanoeUor  Wood— 

In  re  Hurst,  Seton's  Dec.  799.] 
Mr,  Joshua  Williams  and  Mr.  C.  Brown, 
for  A.  Booth  and  the  plaintiffs  in  the  suit, 
said  that  the  order  was  valid,  but  that  even 
if  it  waa  irr^[ular  it  would  not  prejudice 
the  lord's  right  to  their  fines,  as  the 
fines  did  not  accrue  until  admission ;  the 


simple  effect  of  the  order  being  made  with- 
out the  lord's  consent  was,  that  the  trustee 
would  have  to  be  admitted ;  the  order  was 
not  obtained  under  the  28th  section,  but 
under  the  34th.  Even  after  admission  the 
lord  would  have  a  right  of  action  for  his 
fine,  and  the  order  made  behind  his  back 
would  not  prejudice  him.  If  the  order  was 
r^;ular  the  fine  was  secure,  and  if  the  order 
was  irregular  so  much  the  better  for  the 
lord,  as  the  right  person  would  have  to 
come,  and  that  would  be  another  fina  The 
steward  ought  to  have  admitted  Booth  and 
then  sued  him  for  his  fine — 
1  Watkinds  Copyholds,  235, 
The  Queen  v.  WellesUy,  2  EL  <k  B.  924. 
The  King  v.  the  Lord  of  the  Manor  of 
Hendon,  2  Term  Rep.  484. 
les  V.  Cox,  17  Beav.  684. 
[They  also  denied  that  the  lords  were  entitled 
to  a  double  fine,  but  declined  to  argue  the 
question  at  that  time.] 

Mr.  Pontifex,  for  the  defendants  in  the 
suit 

Mr.  Ellis,  for  Sarah  Paterson. 
Mr.  Seluoyn,  in  reply,  cited 
77*e  Queen  v.  the  Lady  of  the  Manor  of 
DuUingham,  8  Ad.  &  K   858 ;  s.  c. 
8  Law  J.  Rep.  (n.s.)  Q.B.  37. 

The  Master  op  thb  Rolls  held  that  the 
order  was  perfectly  regular,  and  was  in  the 
form  usually  adopted  by  the  Court  in  ap- 
pointing new  trustees  of  copyholds,  and 
that  the  lords  had  no  right  to  appear 
on  the  former  petition,  and  that  the 
former  petitioners  were  quite  right  in  not 
serving  the  lords.  The  order  would  not 
prejudice  the  rights  of  the  lords,  and 
would  not  prevent  them  from  recovering 
a  double  fine  at  law,  if  they  were  entitled 
to  it 

The  petition  must  be  dismissed  with 
costs ;  but  he  wished  it  to  be  stated  to  the 
Court  of  law  which  would  have  to  deter- 
mine the  amount  of  the  fine,  that  the  vest- 
ing order  was  not  intended  to  affect  that 
question. 

Solicitors  —  Messrs.  Coverdale,  Lee  &  Co.,  for 
petitioneiB;  Measrs.  B.  Bodman,  Mr.  H.  D. 
Roberta,  Mensrs.  Jones  &  Co.,  and  C.  &  G. 
AnuBtrong,  for  respondents. 
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Stuart,  V.C.  ) 
April  30.      f 


Be  JONES. 

JENKINS  V.  JONES. 


A dmtnigtration — Specific  Bequest — Un- 
authorized Conversion  during  TestcUor^a 
Insanity — Ademption. 

A  testatoTf  by  his  will^  gave  to  his  son  all 
his  farming  Hock  and  implements  of  hns* 
handry  in  his  possession  at  his  death,  and 
he  appointed  his  wife  and  his  son  his  execu" 
trix  and  executor.  The  testator  afterwards 
became  of  unsound  mind,  but  was  not  found 
so  by  inquisition;  and  his  wife  having  by 
reason  of  his  insanity  given  up  a  farm 
which  he  had  occupied,  his  son,  with  the 
concurrence  of  the  testator's  wife,  sold  the 
farming  stock  and  implements  of  husbandry 
and  placed  the  proceeds  of  them  in  a  6a«i 
to  a  separate  account  in  the  names  of  himr 
self  and  his  mother,  and  such  proceeds 
remaitied  there  at  the  testator's  decUh: — 
Held,  that  the  bequest  of  the  testator's  farm- 
ing stock  and  implements  of  husbandry  was 
not  adeemed. 

The  question  in  this  case  was,  whether 
a  specific  bequest  of  chattels  had  been 
adeemed  by  a  sale  of  them,  made  by  the 
specific  legatee,  without  authority,  but 
occasioned  by  the  testator  having  become 
insane  after  making  his  will. 

The  testator,  Edward  Jones,  by  bis  will, 
dated  the  1st  of  January,  1855,  after 
making  certain  devises  and  bequests,  willed 
as  follows:  **I  give  and  bequeath  to  my 
son,  William  Jones,  the  whole  of  my  farm- 
ing stock,  animate  and  inanimate,  including 
the  whole  of  my  implements  of  husbandly 
which  shall  be  in  my  possession  at  my 
decease;*'  and  the  testator  appointed  his 
wife,  Maiy  Jones,  and  his  son,  William 
Jones,  executors  of  his  will.  The  will  con- 
tained no  bequest  of  residuary  personal 
estate. 

The  testator  died  on  the  18th  of  Feb- 
ruary, 1860. 

On  the  15th  of  January,  1858,  the  tes- 
tator had  a  fit  of  apoplexy,  and  from  that 
period  up  to  the  time  of  his  death  he  was 
of  unsound  mind  and  incapable  of  manag- 
ing his  affairs.  In  consequence  of  the  tes- 
tator's confirmed  illness  and  insanity  his 
wife,  Mary  Jones,  in  March,  1859,  gave  up 
i|  farm  in  South  Wales  of  which  he  had 


been  in  the  occupation;  and  in  the  same 
month  his  son,  William  Jones,  with  the 
concurrence  of  Mary  Jones,  sold  his  fiurm- 
ing  stock,  live  and  dead,  and  the  whole  of 
his  implements  of  husbsjidiy,  and  thereby 
realized  the  sum  of  560/.  That  amoimt, 
when  received,  was  placed  by  Mary  Jones 
and  William  Jones  in  a  bank  in  Sooth 
Wales,  in  their  joint  names,  and  it  remained 
so  dei>osited  until  after  the  testator's  death. 
It  was  then  withdrawn  by  his  widow  and 
William  Jones;  and  after  portions  of  it 
had  been  applied  for  the  purposes  of  the 
testator's  estate,  the  residue  was  retained 
by  WillLim  Jones  and  applied  to  his  own 
use. 

No  commission  of  lunacy  was  taken  ont 
against  the  testator. 

This  suit  was  instituted  on  behalf  of 
some  of  the  next-of-kin  of  the  testator  for 
the  administration  of  his  estate,  and  the 
usual  accounts  and  inquiries  had  been 
directed. 

The  chief  clerk  did  not  by  his  certificate 
charge  the  defendant  William  Jones  with 
the  sum  of  560/.,  the  proceeds  of  the  In- 
tator^s  farming  stock  and  implements  cf 
husbandry. 

The  *cause  now  came  on  upon  a  motion 
to  vary  the  chief  clerk's  certificate,  by 
charging  William  Jones  with  the  above 
sum  of  560/.,  and  also,  if  necessary,  the 
testator's  widow  with  the  same  sum,  and 
upon  further  consideration. 

Mr,  Baron  and  Mr,  Freeling,  for  the 
plaintiffs. — ^The  legacy  to  WiUiam  Jones 
of  the  testator's  farming  stock  and  imple- 
inents  of  husbandry  was  specific;  and  inas- 
much as  the  subject  of  the  bequest  was 
not  in  existence  at  the  time  when  the  will 
came  into  operation,  the  gift  failed.  The 
conversion  whi<^  had  taken  place  had  so 
completely  changed  the  nature  of  the  pro- 
perty bequeathed  as  to  leave  nothing  to 
which,  at  the  death  of  ^e  testator,  the 
terms  of  the  bequest  could  apply  The 
legacy  was  still  adeemed,  although  the 
conversion  might  have  been  made  by 
the  specific  legatee.   They  referred  to 

Ashhumer  v.  Macguire,  2  Bro.  C.C 
108. 

Barker  v.  Rayner,  2  Russ.  122. 

Pattison  v.  Fattison,  1  Myl.  &  K.  12: 
s,c,  2  Law  J.  Rep.  (n.8.)  Chanc,  15. 
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Durrani  v.  Friendy   5  De  Qez  &  Sm. 
343;    8.C.    21  Law  J.  Rep.  (n.s.) 
Chauc.  354. 
[The  ViCB   C4ANCELL0R  referred  to  Be 
Pmngt<m'B  TrusU,  6  New  Rep.  246.] 

Mr,  CMecoU^  for  the  defendants  Mary 
Jones  and  William  Jones. — There  was  no 
authority  here  from  the  testator  to  make 
the  conversion,  nor  was  he  in  a  state  of 
mind  to  give  a  valid  assent  to  it,  as  in 

Shaftshury  v.  ShafUbury,  2  Vem.  747. 
The  conversion  also  was  not  only  proper, 
bat  it  was  rendered  necessary  by  the  tes- 
tator's insanity,  which  had  incapacited  him 
from  conducting  his  farm,  and  the  proceeds 
of  the  sale  of  die  articles  bequeathed  had 
been  >9ar-inarked — 

Browne  v.  Qroomhridgey  4  Madd.  495. 
The  cases  cited  on  the  other  side  had  no 
application  to  the  present  case.  In  AMk- 
fntmer  v.  Macguire  a  sale  of  East  India 
stock,  which  had  been  specifically  given, 
was  afterwards  made  with  the  assent  of 
the  testator;  and  the  gift  was  held  to  faiL 
la  Barker  v.  Rayner  a  gift  of  policies 
given  by  a  testator  on  the  life  of  lus  wife 
was  held  to  have  failed,  Ms  wife  having 
died  before  him  and  he  having  received 
the  proceeds  of  the  policies.  In  Durrani 
V.  Friend^  also,  the  chattels,  which  were 
the  subject  of  the  specific  legacy,  and  the 
testator,  were  lost  together  at  sea,  and  it 
was  held  that  the  loss  of  the  testator  and 
of  the  goods  being  simultaneous,  the  spe- 
cific legatee  of  the  chattels  was  not  entitled 
to  the  proceeds  of  the  policy  insuring  them. 
In  PaUuoH  V.  Pattuan,  also,  a  specific  be- 
quest of  long  annuities,  which  were  after- 
wards sold  by  the  testator,  was  held  to  fail. 
The  present  case,  howeyer,  was  governed 
by 

Taylor  v.  Taylor,  10  Hare,  475;  s.c. 
3  De  Q.  M.  &  G.  190;  22  Law  J. 
Bep.  (N.S.)  Chanc.  742, 
where,  in  consequence  of  the  testator  having 
become  insane,  a  contract  for  the  sale  of 
property    which  he    had    specifically  be- 
queathed was  entered  into  without  lawful 
authority  to  do  so,  and  the  bequest  was 
held  not  to  be  adeemed. 
Mr.  Baeony  in  reply,  referred  to 
The  Duke  of  Beaufort  v.  Lord  Dun- 
dnnaldy  2  Vem.  739. 
In    Taylor  v.    TayUrr  the   Vice   Chan- 
cellor founded  his  decision  on  this,  that  at 


the  testator's  death  the  property  given  con- 
sisted, in  fact,  not  of  money,  but  of  lease* 
hold  premises  and  stock-in-trade,  which 
passed  by  that  description  to  his  specific 
legatees. 

Mr.  CaldecoU  relied  on  TJie  Duke  of 
Beaufori  v.  Lord  Dundofialdj  cited  by  Mr. 
Bacon  in  his  reply. 

Stuabt,  V.C. — There  is  no  case  which 
is  exactly  an  authority  to  guide  the  Court 
upon  the  present  occasion.  The  principle 
stated  in  til  the  cases  relating  to  ademption 
is,  that  if  there  be  a  specific  legacy  of  a 
chattel,  or  of  anything  else,  and,  if  at  the 
time  of  the  testator's  death,  the  specific 
thing  cannot  be  found,  the  subject-matter 
of  the  bequest  having  been  extinguished 
and  no  longer  existing,  the  gift  cannot  take 
effect  That  is  the  general  principle  appli- 
cable to  cases  of  ademption,  and  it  is 
perfectly  intelligible;  but  its  application  to 
a  case  like  the  present  is  extremely  difficult. 
In  some  cases  the  subject-matter  of  the 
specific  legacy  has  been  a  debt  due  to  the 
testator;  and,  in  the  case  of  Fryer  v.  Morris 
(1),  the  gift  was  of  all  the  money  due  to 
the  testatrix  at  her  death  ui>on  a  note  for 
400^.  Part  of  the  money  had  been  paid  to 
the  testatrix  in  her  lifetime,  and  Sir  W. 
Grant  held,  as  to  so  much  of  the  money 
which  had  been  received  by  her,  that  it 
had  ceased  to  exist,  and  that  there  was  an 
ademption.  Looking  at  the  words  of  that 
will  it  is  difficult  to  understand  how  the 
point  there  raised  could  have  been  con- 
sidered to  be  an  arguable  question.  In  other 
cases,  where  a  testator  having  given  spe- 
cifically a  certain  sum  of  money  due  upon 
a  security,  together  with  the  benefit  of  the 
security,  has  ^terwards  called  in  the  money, 
and  mixed  it  with  other  monies,  or  expend^ 
it,  it  has  been  held  that  there  was  an  ademp- 
tion— that  there  had  been  an  extinguishment 
by  the  testator's  .own  act  of  the  subject- 
matter  of  the  bequest  But  it  is  quite  a 
different  thing  where,  after  a  testator  has 
given  a  specific  thing,  the  person  to  whom 
it  has  been  given  without  his  knowledge, 
perhaps  against  his  wishes,  or  tortiously, 
sells  it,  or  does  that  which  wholly  alters  its 
character.  In  Shafisburyy,  Shaflsbury,  ckAt- 
tela  in  a  particular  house,  which  were  the 

(1)  9  Yet.  860. 
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sabject  of  a  specific  bequest^  were  removed 
out  of  that  house  by  the  testator's  steward; 
but  the  testator  aft^ards  approved  of  that 
removiU,  and  the  legacy  was  held  to  be 
adeemed.  The  Court,  however,  declared 
that  if  the  goods  had  been  removed  by  fraud 
or  practice  on  purpose  to  disappoint  the 
legacy,  or  by  a  tortious  act,  unknown  to 
the  testator,  that  might  have  entitled  the 
legatee  to  reUe£  What  has  been  done 
heref  The  testator,  after  specifically  giving 
to  his  son  all  his  fiuming  stock,  animate 
and  inanimate,  became  of  unsound  mind, 
and,  consequently,  inci^ble  of  exercising 
any  act  of  volition  either  in  regard  to 
revoking  the  gift  which  he  had  made,  or  as 
to  converting  it;  and,  in  his  lifetime,  the 
farm  upon  which  the  stock  was,  being  about 
to  be  given  up  by  his  wife,  the  son  to  whom 
the  testator  had  given  the  stock,  sold  it 
with  the  concurrence  of  his  mother,  and 
deposited  the  proceeds,  as  a  separate  fimd, 
in  a  bank,  and  there  those  proceeds  r&> 
mained  in  their  names  jointly  until  after 
the  testator^s  death.  Now  what  I  have  to 
decide  is,  whether  a  conversion,  which  took 
place  under  such  extraordinary  circum- 
stances, is  to  be  considered  an  ademption 
of  the  specific  bequest, — that  is,  an  ademp- 
tion so  as  to  take  away  from  the  legatee 
and  deprive  him  of  the  benefit  of  the 
bequest;  or,  in  other  words,  whether  the 
bequest  has,  by  the  legatee's  own  act,  been 
extinguished.  A  case  very  much  resembling 
the  present  is  Be  Pilkington!s  Trusts^ 
where  the  property,  consisting  of  bonds  of 
a  company,  which  the  testator  gave  sped- 
fically,  was  converted  not  by  any  act  of  hia 
own,  but  by  a  resolution  of  the  company, 
into  shares;  so  that  the  subject  of  the 
bequest  no  longer  remained  at  his  death 
the  specific  thing  which  the  testator  had 
given.  It  seemed  to  me  clear  that  the  tes^ 
tator  had  shewn  no  intention  to  alter  the 
character  of  the  gift;  t^at  he  had  done 
nothing  to  deprive  the  legatee  of  the  things 
given ;  and  as  they  were  found  to  exist, 
though  in  a  different  shape,  I  decided  that 
the  legacy  was  not  adeemed.  Now,  in  this 
case,  the  forming  stock  had  ceased  to  exist ; 
but  the  money  had  been  placed  in  a  bank 
to  a  separate  account,  and  there  it  remained 
at  the  testator^s  death,  and  it  cleady  repre- 
sented the  value  of  the  subject-matter  of 
the  bequest.     The  person  who  changed  the 


character  of  the  chattels  was  the  l^atee  to 
whom  and  for  whose  benefit  they  had  been 
specifically  bequeathed.  The  case  of  Dur- 
rani V.  Friend  was  of  an  extraofdiuary 
character;  and  Sir  James  Parker,  in  hu 
judgment^  made  use  of  observations  which 
seem  to  me  to  have  a  very  pregnant  mean- 
ing as  applied  to  the  facts  of  this  case. 
niere  property  which  had  been  specifically 
given  was  insured,  and  the  testator  and 
the  specific  things  bequeathed  were  \oeX 
together  at  sea,  and  the  legacy  was  there- 
fore held  to  have  foiled;  and  Sir  James 
Parker  said  that  if  at  the  death  of  the  tes- 
tator the  things  which  he  had  g^ven  had 
remained  in  specie,  the  policy  of  inauranoe 
would  have  been  something  to  bold  in 
trust  for  the  specific  legatee.  TfaoQ|^  I 
think  that  the  dedaion  in  that  case  waa  an 
odd  one,  still  I  do  not  desire  to  raise  a 
doubt  as  to  its  not  being  sound  law. 

I  think  the  principle  to  be  found  in  the 
cases  is  a  sound  one,  and  as  it  was  by  no 
act  of  the  testator  that  in  the  preeent  caM 
the  chattels  were  converted,  I  shall  reluse 
the  motion  to  vary  the  certificate,  but 
without  costs;  for  though  the  object  of 
the  suit  is  to  take  away  from  the  specific 
legatee  the  proceeds  of  the  property  spe- 
cifically given  to  him,  and  whidi  prooeedi 
were  in  his  hands  in  the  only  shape  in 
which  they  could  exist  alter  the  sale,  yet 
the  question  raised  was  a  proper  one  to  be 
brought  before  the  Court 

It  has  been  said  that  Ta^ior  ▼.  Taylor 
does  not  gi>vem  this  case;  that  it  does  not 
go  so  far,  inasmuch  as  though  there  was  an 
agreement  for  a  sale  of  the  specific  things 
bequeathed,  still  they  existed  at  the  tes- 
tator's death  in  the  same  state  a&  at  the 
date  of  his  will;  bat  in  what  material 
respect  does  that  case  differ  frmn  the 
presents  The  intention  of  the  testator  in 
this  case  is  dear.  The  oonverdon  of  the 
stock  was  inevitable,  and  I  cannot  bold  that 
the  specific  legatee's  claim  to  the  proceeds 
ought  to  be  rejected. 

Solidton--Bff6fltfs.  Loftus,  Viard,  Orowder  k 
Anstie,  agenta  lor  Mr.  David  Randall,  Neilk, 
for  pUintiffii ;  Menn.  Niohola  ft  Clatk,  a^wto 
fcr  Mr.  KeM  Jenkiiia,  Bridgend,  for  dsfoDdutL 
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FERNIE  AND  OTHERS  V, 
YOUNG  AND  OTHERS. 


[IN  THE  HOUSE  OF  LORDS.] 
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Practice  —  Chancery  Amendment  Act, 
1858,  21  dC-  22  Vict.  c.  27.— Chancejy  Me- 
pulaHon^Act,  1862,  25<i&26  Vict.  c.  42.— 
Findings  of  Judge  taithout  a  Jury — Appeal 
—New  Trial — Consent. 

After  a  trial  of  issues  before  a  Judge  in 
Chancery  taithout  a  jury y  under  the  Chancery 
Regulation  Act,  1862,  the  findings  of  the 
Judge  can  only  be  reviewed  on  motion  for 
a  new  trial. 

The  decree  consequential  upon  the  findings 
can  be  appealed  from  cu  any  other  order  or 
decree  in  Chancery;  but  for  the  purpose  of 
th£  appeal  the  appellants  must  shew  error 
on  the  face  of  the  decree. 

The  facts  that  by  consent  the  cause  was 
heard  and  the  issues  were  tried  together, 
and  the  judgment  given  immediately  after 
the  delivery  of  the  findings,  will  not  make 
the  findings  subject  to  appeal  together  with 
the  decree. 

Quaere — whether,  if  parties  consent  to  have 
a  cause  heard  in  a  manner  different  from 
the  ordinary  course  of  the  Court,  they  will 
he  held  hound  by  the  result  of  such  trial  so 
as  to  have  no  right  of  appeal  therefrom. 

It  would  be  convenient  that  the  decree  after 
verdict  of  a  jury  or  findings  of  the  Judge 
should  not  he  pronounced  till  expiry  of  the 
time  allowed  for  a  motion  for  a  new  trial 
by  the  4t6th  rule  of  the  ^Ist  General  Order. 
Armstrong  v.  Armstrong  (1)  not  to  be 
regarded  as  an  authority. 

This  was  an  appeal  from  a  decree  of  Vice 
Chafioellor  Stnart,  made  on  the  respondents' 
^it,  restraining  the  appeUants  from  infring- 
ing the  respondents'  patent,  granted  on  the 
17th  of  October,  1850,  for  "Improvements 
in  the  treatment  of  bituminous  mineral 
substances,  and  in  obtaining  products  there- 
from,'' and  ordering  an  account  and  payment 
of  the  plaintiffs',  now  respondents',  costs. 

The  original  bill  of  complaint  was  filed 
in  September,  1862,  and  the  Vice  Chan- 
cellor directed  issues  to  be  tried  before  a 
jury  at  common  law.     On  appeal  from  this 

\\ )  Reported  3  Myl.  &  K.  45;  s.  c.  3  Law  J.  Bep. 
N.s.)  Chanc.  101;  and  judgment  given  in  full,  in  a 
mvce  to  MorriBon  v.  Barrow,  1  De  G.  F.  &  J.  633. 
Nkv  Skrieb,  35.— Cuakc. 


direction  the  Lord  Chancellor,  in  December, 

1863,  ordered  (2),  under  the  provisions  of 
Chancery  Regulation  Act,  1862  (25  &  26 
Vict.  c.  42),  that  the  usual  questions  aris- 
ing on  a  patent  (viz.,  1.  Was  the  plaintiff 
the  first  inventor  ?  2.  Was  the  invention 
new  at  the  date  of  the  patent  1  3.  Did  the 
specification  particularly  describe  its  nature 
and  mode  of  manufacture?  4.  Had  the 
defendant  infringed  the  patent  1)  should  be 
tried  by  a  special  jury  before  his  Honour 
the  Vice  Chancellor.  By  an  order  of  the 
Vice  Chancellor,  dated  the  15th  of  January, 

1864,  the  order  of  the  Lord  Chancellor  was 
varied,  and  it  was  ordered,  by  consent, 
that  such  questions  be  tried  by  his  Honour 
without  a  jury,  and  that  the  cause  be  set 
down  for  hearing  at  the  same  time.  Accord- 
ingly particulars  of  breaches  and  of  objec- 
tions were  delivered  by  the  plaintiffs  and 
defendants  respectively,  and  the  trial  and 
hearing  took  place  together,  and  occupied 
thirty-three  days,  between  the  29th  of 
February  and  the  7th  of  May,  1864.  On 
the  26th  of  May  his  Honour  delivered  his 
findings,  and  immediately  afterwards  gave 
judgment  in  the  cause.  His  Honour  found 
all  four  issues  in  favour  of  the  plaintiffs,  and 
made  a  decree  in  their  flavour,  with  costs. 
The  cause  was  subsequently  spoken  to  on 
minutes,  and  the  decree  was  passed  and 
entered  as  on  the  Ist  of  June,  1864.  The 
appellants  enrolled  the  decree  on  the  18th 
of  June,  1864,  and  immediately  presented 
their  petition  of  appeal 

The  respondents  objected  that  the  verdict 
of  the  Vice  Chancellor  must  be  considered 
final  and  conclusive  against  the  appellants, 
because  they  had  not  applied  for  a  new 
trial,  either  to  his  Honour  or  to  the  Court 
of  appeal  in  Chancery,  according  to  the  pro- 
visions of  "The  Chancery  Amendment  Act, 
1858  "(21  &  22  Vict.  c.  27),  with  reference 
to  the  trial  of  questions  of  fact  by  or  before 
the  High  Court  of  Chancery,  all  which 
provisions,  it  was  enacted  by  the  3rd  section 
of  the  Chancery  Regulation  Act,  1862  (3), 

<2)  Reported  1  De  Gex,  J.  &  8.  364. 

(3)  The  Srd  aection  of  the  Chancery  Amend- 
ment  Act,  1S58,  after  enacting  that  damages 
may  be  asBesaed,  or  questioas  of  fact  arising  in 
any  suit  may  be  tried  by  a  jury  before  the  Court 
itself,  concludes  as  follows :  "  And,  generally,  for 
all  purposes  of,  or  auxiliary  to,  the  assessment  of 
damages  or  the  trial  of  questions  of  fact  by  a  jury 
before  the  Court  itself,  and  in  respect  of  new  trials, 
8X 
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Bhonld  apply  to  the  determination  of  ques- 
tions of  fact  by  or  before  the  Court  tinder 
that  act  The  point  vhich  the  appellants 
mainly  desired  to  open  by  this  appeal 
was  this,  that  the  specification  describes 
two  processes,  or,  as  the  appellants  wished 
to  contend,  two  branches  of  one  process : 
the  first  is  that  of  obtaining  crude  paraffine 
oil  from  bituminous  coals  by  means  of 
distillation  at  a  certain  temperature ;  the 
second  is  that  of  obtaining  the  substance 
paraflSne  from  the  crude  oil  by  means  of 
redistillation  and  purification ;  that  at  the 
opening  of  the  trial  before  the  Court  below 
the  counsel  for  the  plaintiffs,  the  present 
respondents,  admitted  that  this  second  pro- 
cess was  not  new,  and  coupled  this  admis- 
sion with  a  statement  or  allegation  that  it 
was  not  claimed  by  the  specification  as  part 
of  the  invention;  that,  however,  on  the 
true  construction  of  the  specification  this 
second  process  was  claimed,  and  that,  there- 
fore, the  specification  was  void,  and  the 
patent  bad.  The  specification,  after  reciting 
the  letters  patent,  commenced  as  follows: 
"  My  invention  consists  in  treating  bitu- 
minous coals  in  such  manner  as  to  obtain 
from  them  an  oil  containing  parafiine, 
which  I  call  parafiine  oil,  and  from  which 
I  obtain  paraffine."  The  specification  sets 
out  at  lai^e  the  two  processes  above  re- 
ferred to,  and  it  concludes  as  follows: 
"  Having  thus  described  the  nature  of  my 
invention,  and  the  best  means  with  whicb 
I  am  acquainted  for  performing  the  same, 
I  hereby  declare  that  I  claim  as  my  inven- 
tion the  obtaining  of  paraffine  oil,  or  an  oil 
containing  paraffine,  and  paraffine  from 
bituminous  coals,  by  treating  them  in 
manner  hereinbefore  described.'' 

Thf  Attorney  General  (Sir  R  Palmer  J, 
SLndSirFitzroy  Kelly,  with  them  Afr,  Chance 

the  Court  of  Chancery  shall  have  the  same  Jurii- 
dictioDy  powers  and  authorities  In  all  respects  aa 
belong;  to  any  superior  Court  of  common  law,  or  to 
any  Judge  thereof  for  like  purposes ;  provided 
that,  from  any  order  made  hy  the  Court,  on  an  ap- 
plic«tion  made  for  a  ne^  trial,  there  shall  be  the 
same  right  of  appeal  as  from  any  other  order  of 
the  Court.*'  The  5th  section,  after  enacting  that 
damages  may  be  ass«*s8ed  or  questions  of  £ftct  tried 
before  the  Court  itaelf  without  a  jury,  concludes  as 
follows :  **  Provided  that  in  the  case  of  a  trial  under 
this  section  any  person  may  apply  for  a  new  trial 
either  to  the  Judge  before  whom  the  trial  was  had 
or  to  the  Court  of  appeal  in  Chancery. 


and  Mr.  W.  W.   Cooper^  appeared  for  the 
appellants. 

^V  Hugh  Cairns,  Mr.  Ghrjfui  and  Jfr. 
Lawson,  for  the  respondents. 

The  Attorney  General,  after  stating  ^ 
case  and  reading  the  shorthand-writet's 
notes  of  the  conversation  which  took  plaoe 
at  the  opening  of  the  trial  before  the  viee 
Chancellor,  proceeded  to  shew  that  it  wm 
agreed  by  all  parties  that  the  trial  of  the 
questions  of  fact  and  the  hearing  of  the 
cause  should  take  place  together,  attd  he 
was  arguing  that,  aa  both  parties  had  con- 
sented that  the  hearing  of  the  cause  and 
the  trial  should  be  held  together,  a&d  tA 
the  order  made  on  the  hearing  was  subject 
to  appeal,  so  the  findings  of  the  Vice  Chan- 
cellor roust  also  be  subject  to  appeal  to- 
gether with  and  as  involved  in  the  order, 
when  their  Lordships  desired  that  the  obje^ 
tions  to  the  appeal  should  first  be  heard 

Mr.  Grove. — ^The  consent  only  went  UJ 
the  trial  being  without  a  jniy,  ncTt  that  the 
cause  should  be  heard  and  tried  as  one 
matter. 

[Lord  Westbury. — ^When  an  order  Is 
expressly  made  by  consent,  unless  the  con- 
trary is  expressed,  the  consent  of  the  parties 
should  be  taken  to  run  throughontl 

Mr,  Grove  then  proceeded  to  shew,  by 
illustrations  drawn  from  the  practice  as  to 
raising  questions  on  appeal  at  common  law, 
that  a  finding  or  a  verdict  was  never  a 
subject  of  appeal;  that  until  reversed  it 
must  stand  ;  and  by  the  Chancery  Amend* 
ment  Act,  18«58,  upon  appeal,  findings  upon 
a  question  of  fact  cannot  be  reversed  except 
by  using  the  machinery  provided  by  thfc 
statute,  being  an  application  for  a  new  trial 

Sir  Hugh  Cairns.— The  Court  of  Chan 
eery  has  always,  irrespective  of  the  statute, 
been  in  the  habit  of  directing  is.sues,  or,  if 
thought  more  convenient,  actions  at  com- 
mon law.  In  the  former  case,  the  applica- 
tion for  a  new  trial  would  be  made  to  the 
Court  of  Chancery,  in  the  latter,  to  the 
Court  of  common  law.  In  the  former  (As/b 
the  order  made  on  such  application  would 
be  appealable  to  the  Lord  Chancellor,  and 
an  order  made  on  that  appeal  could  be 
brought  on  appeal  to  the  House  of  Lords. 
If  no  new  trial  were  moved  for,  the  Court 
of  Chancery  could  set  down  the  cause  to 
dispose  of  the  equity  reserved,  or  to  apply 
the  verdict  at  any,  the  shortest  possible. 
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time  after  the  po$Ua  was  returned.  There 
was  nothing,  therefore,  irregular  in  the  Vice 
Qutneellor  8  giving  his  judgment  immedi- 
ately after  his  fiadings.  If  either  party 
objected  or  desired  time  to  consider  whe- 
ther to  move  for  a  new  trial  or  not,  they 
^old,  and  in  this  instance  the  appellants 
might  have  so  objected.  Had  they  done  so, 
the  Vice  Chancellor  must  have  postponed 
pronouncing  his  judgment 

The  decree  is  open  to  appeal,  but  by  the 
statute,  supposing  the  case  was  duly  tried, 
tbe  findings  are  not  These  can  only  be 
ol^ected  to  on  motion  for  a  new  trial  This 
has  not  been  made,  and  the  time  prescribed 
by  the  act  and  the  general  orders  for 
making  a  motion  for  a  new  trial  has  now 
expired.  The  order  of  the  1 5th  of  January, 
1864,  varying  the  order  of  the  Lord  Chan- 
cellor, was  niade  and  could  only  have  been 
made  on  consent  By  that -consent  they 
submitted  to  be  governed  by  the  finding  of 
the  Judge,  and  they  cannot  appeal  from 
his  findings;  without  that  consent  it  would 
have  been  extra-judicial  and  ultra  vires  for 
the  Vice  Chancellor  to  have  held  the  trial 
as  he  did  The  trial  was  coram  nanjudiee, 
and  it  follows  that  there  is  no  appeal  from 
his  findings — 

Sicmrt  V.  Forbes,  1  Mac.  &  G.  137 ; 

19  Law  J.  Rep.  (k.s.)  Chanc.  133. 
Craig  v.  Dnffus,  6  Bell,  308. 
DfidgeanY,  Thomson,  1  McQueen,  714. 
Rolnn  tt  at.  Magistrates  of  Renfrew  v. 

Hobjf,  2  McQueen,  478. 
Buchanan  v.  Douglas,  Ibid.  48. 
The  Attorney  General  —  Even  under 
the  old  practice  examination  was  often 
taken  viva  voce  before  the  examiners  and 
in  open  court  of  witnesses  who  had  pre- 
viously made  affidavits;  but  this  was 
not  considered  a  reason  for  taking  away 
in  these  cases  the  right  of  appeal  In 
this  session  this  House  heard  the  appeal  in 
Price  T.  Balushury,  Law  J.  Weekly 
Notes  of  Cases,  75, 
though  in  that  case  there  had  been  a  long 
viva  voce  examination  in  the  Court  below. 
The  pre-existing  right  of  appeal  in  the  Court 
of  Chancery  applies  generally  to  all  the 
ordinary  proceedings  in  these  Courts.  In 
exercise  of  this  right  the  whole  of  the 
materials  are  brought  up  before  the  Court 
of  appeal,  and  thus  the  common  law  forms, 
sach  9A  a  special  verdict,  or  a  special  case, 


or  points  reserved  at  the  trial,  or  bill  of 
exceptions,  are  rendered  unnecessary.  There- 
fore it  is  that  these  Chancery  acts  do  not 
import  into  Chancery  all  the  provisions  of 
the  Common  Law  Procedure  Act,  nor  all  the 
practice  of  the  Courts  of  common  law,  but 
only  tbe  same  jurisdiction,  power  and 
authority  as  belong  to  those  Courts.  The 
accustomed  mode  of  raising  questions  in 
Chancery  on  appeal  is  not  altered ;  the 
original  right  of  appeal  is  not  taken  away. 

The  5th  section  of  the  Chancery  Amend- 
ment Act,  1858,  provides  that  "the  verdict 
of  the  Judge  shall  have  the  same  effect  as 
the  verdict  of  the  jury  under  this  act,"  not 
as  the  verdict  of  a  jury  at  common  law; 
and  by  the  3rd  section,  from  any  order  of 
the  Court  after  verdict  by  jury,  under  the 
provisions  of  that  act,  there  shall  be  the 
same  right  of  appeal  as  from  any  other 
order  of  the  Court  The  proviso  made  in 
section  5.  for  a  new  trial,  either  before  the 
Judge  himself  or  to  the  Court  of  appeal  in 
Chancery,  was  only  introduced  to  avoid 
the  absurdity  of  applying  to  the  Judge 
against  his  own  findings.    In  this  very  case, 

Fet^ie  v.  Young,  1  De  Gex,  J.  &  Sm. 
353, 
the  Lord  Chancellor  Westbury,  as  one 
ground  for  his  Lordship's  order,  referred  to 
the  convenience  of  having  at  once  the  whole 
evidence,  both  of  law  and  fact,  before  the 
same  Court.  It  follows  that  all  the  evi- 
dence which  ought  to  be  brought  before 
the  Judge  in  the  first  instance  should 
properly  be  brought  before  the  Court  of 
appeal.    In 

Simpfion  V.  Holliday,  13  W.  Rep.  577, 
the  Lord  Chancellor  went  into  the  evidence 
and  reversed  the  order  of  the  Vice  Chan- 
cellor, and  declared  that  the  Court  did  find 
and  determine  that  the  specification  was 
bad.  His  Lordship  decided  this  question 
upon  that  which  was  proved  at  the  trial 
See  aLso 

Bush  V.  Fox,  5  H.L.  Cas.  707 ;  s.  c. 
25  Law  J.  Rep.  (n.s.)  £xch.  251. 
With  regard  to  the  question  of  whether  or 
not  the  parties  are  bound  by  their  con- 
sent, and  cannot  appeal,  in 

Morris  v.  Davits,  5  CI.  &  F.  163, 
after  issues  directed  and  three  times  heard 
without  satisfactory  result,  all  the  evidence 
taken  in  the  Courts  of  law  as  well  as  in 
Chancery  was  by  consent  laid  before  the 
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Lord  Chancellor  Lyndhurst  for  his  deci- 
sion, instead  of  sending  the  case  for 
farther  trial  at  law.  On  appeal  from  the 
Lord  Chancellor's  judgment,  the  prelimi- 
nary objection  was  taken  that  all  par- 
ties had  consented  to  submit,  but  it  was 
overruled,  and  all  the  evidence  and  docu- 
ments that  were  before  the  Lord  Chancellor 
were  ordered  to  be  printed  It  is  adnutted 
here  that  this  case  is  one  which  could  be 
properly  tried  without  a  jury,  and  therefore 
the  consent  of  the  parties  dispensing  with 
the  jury  is  immaterial  and  does  not  preclude 
the  appeal  In  Stewart  v.  Forbes  the  Lord 
Chancellor  found  that  he  could  not  dispose 
of  the  case  without  a  jury,  and  the  plain- 
tiffs having  debarred  themselves  from  ask- 
ing for  that,  he  concluded  he  could  not 
give  them  relief    In 

Dudgeon  v.  Thomson,  I  McQueen,  717, 
the  Lord  Chancellor  expressed  himself  as 
satisfied  that  that  case  was  one  which 
ought  not  to  have  gone  to  a  jury,  and  the 
consent  of  the  parties  being  merely  that  it 
should  not  go  to  the  jury,  was  nothing  at  all 
In  Oinig  v.  Duffus  the  ground  on  which 
the  appeal  was  refused  was,  that  by  the 
statutes  affecting  such  trials,  viz.,  bb  Geo.  3. 
c.  42.  s.  4,  and  59  Geo.  3.  a  35.  s.  15, 
the  Court  of  Session  had  no  jurisdiction 
over  that  case;  the  hearing  before  that 
Court  was  only  tantamount  to  a  hearing 
before  an  arbitrator.  But  the  Vice  Chan- 
cellor had  power  to  adjudicate  in  this  case. 
The  same  reasoning  applies  in  the  subse- 
quent cases  mentioned  by  Sir  Hugh  Cairns. 
Sir  Fitzroy  Kelly, — Suitors  in  the  Courts 
of  Chancery  are  not  to  be  denied  the  rights 
of  appeal  enjoyed  by  suitors  in  Courts  of 
common  law.  The  forms  and  modes  of 
appeal  at  common  law  are  not  met  with 
in  the  Courts  of  Chancery,  but  the  Lord 
Chancellor  or  the  Court  of  appeal  in  Chan- 
cery has  power  to  review  any  order  made 
in  a  Court  of  Chancery,  and,  if  thought 
necessary,  to  treat  a  verdict  of  a  Vice 
Chancellor  as  a  nullity.  As  cm  issue  devi- 
savit  vet  non  with  a  question  of  competency 
and  another  as  to  due  executi(m,  on  this 
latter  short  point  the  Court  would  reject 
the  verdict  on  competency  as  immaterial, 
and  dispose  of  the  case.  Just  so  it  was  in 
Simpson  v.  llolliday.  In  these  cases,  where 
the  cause  Ls  heard  and  the  trial  held  toge- 
ther, the  whole  may  be  appealed  together, 


as  in  Simpson  v.  Hoiiidayf  Curtis  v.  Pkitt, 
and  other  cases.  If  there  has  been  anj 
fault  in  the  proceedings,  such  ianlt  was 
by  the  consent  of  the  Judge  himsdf^  and 
should  not  deprive  the  plaintiff  of  his  right 
of  appeal.    In 

Armstrong  v.  Armstrong^  3  MyL  k  K.  45, 
there  was  no  motion  for  a  new  tnil,  yet 
the  Master  of  the  Bolls  looked  into  the 
whole  of  the  evidence  produced  in  the 
Court  of  Exchequer,  and  made  a  decree 
which  on  appeal  was  affirmed. 

The   Court  of  Chancery  has  power  to 
interfere  with  actions  at  law,  though  not 
with  judgments.     There  is  nothing  in  this 
act  of  parliament  which  makes  the  Vice 
Chancellor*s  verdict  equivalent  to  a  verdict 
and  judgment,  in  an  acti(m  at  law,  or  o^er- 
wise  than  a  verdict  upon  the  issues  directed 
by  the  Court;  there   is   nothing  in  the 
statute  which  says  after  the  verdict  there 
shall  be  no  application  to  the  Judge  or  to 
the  Court  except  there  be  a  motion  for  s 
new  trial     Why  diould  parties  be  obliged 
to  apply  for  a  new  trial  where  they  only 
wish  the  opinion  of  tiie  Court  upon  a  short 
point,  which  would  tender  a  trial  unneces- 
sary?    If  this  had  been  the  intention  of 
the  statute,  the  statute  would  have  said  sa 
This  case  is  very  distinguishable  from  Crai^ 
V.  Duffus,  and  the  other  cases  cited  cm  the 
point  of  consent.     The  principle  of  tiiose 
cases  is  one  which  should  not  be  extended. 
Here  the  parties  never  intended  to  coneent 
to   relinquish  their  right  of  appeal;  the 
parties  chose  one  of  two  modes  open  to 
them  by  law.     If  a  juror  is  unwell,  and  bj 
consent  the  case  goes  on  with  the  eleren, 
are  the  remaining  eleven  amply  arbitrstot^ 
so  as  to  take  away  appeal  ?     So  if  after 
order  for  trial  in  one  term,  the  case  is  heard 
in  another  through  unanticipated  delays, 
would  there  be  no  appealing  here  ?     If  the 
Vice  Chancellor  had  jurisdiction,  the  ordex 
is  appealable ;  if  not,  tdie  whole  thing  is 
void.     One  test  as  to  the  Vice  Chancellor  s 
jurisdiction  is,   could  a   witness  on  that 
trial  be  prosecuted  for  perjury  ? 

Sir  Hugh  Gaims,  in  reply. — Hie  course 
suggested  by  the  appellant  would  bring 
before  your  Lordships  all  the  evidence  which 
occupied  the  Court  below  upwards  of  thirty 
days.  The  petition  of  appeal  only  goes  to 
the  decree,  not  to  the  findings.  Tlie  <Mder 
adapted  by  the  Vice  Chancellor  for  dealing 
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in&  these  issues  was  the  natural  and 
proper  order,  as  was  said  by  your  Lord- 
ridps'  House  in 

Betts  T.  Menzus,  10  H.L.  Cas.  117. 
'*The  construction  of  a  specification  of  this 
kind  introduces  and  must  be  accompanied 
by  evidence,  and  we  must  look  at  everything 
which  can  properly  be  referred  to  on  the 
subject;  and  then,   having  got  evidence, 
with  the  aid  of  it  approach  the  specification, 
and  put  a  construction  upon  it  that  relates 
to  the  findings  of  the  issues  as  to  the  spe- 
cification one  way  or  the  other."     Before 
his  Honour  evidence  was  brought  forward, 
and  every  objection  of  every  kind  of  fact 
and  law,  including  the  point  on  which  the 
appellants  rely,  was  argued.     If  at  the  ter- 
mination of  the  trial  either  party  was  dis- 
satisfied with  his  findings,  they  could,  as  a 
matter  of  course,  have  appHed  that  the  re- 
cord should  not  be  then  disposed  of  until 
they  had  availed  themselves  of  the  oppor- 
tunity given  by  the    general    orders    of 
moving  for  a  new  triaL  Even  if  the  Judge, 
having  found  the  issues  in  a  particular  way, 
were  to  go  on  and  make  a  decree,  stiU, 
notwithstanding  that  decree — the  Court  of 
Chancery  having  a  seisin  of  the  whole  case, 
and  having  a  jurisdiction  over  the  whole — 
any  suitor  might,  as  a  matter  of  course, 
present  a  petition  for  rehearing  of   the 
decree,  together  with  a  motion  for  a  new 
trial,  within  the  time  allowed  by  the  Gene- 
ral Orders.      In   CuHis  v.  PlaUy  on  Mr. 
Bolt's   ^plication,  the  disposing  of   the 
cause  was  fixed  for  a  day  after  the  third 
seal  to  give  one  party  time  to  consider. 

The  Lord  Chakobllob. — It  would  seem 
that  convenience  would  be  best  consulted 
by  a  mle  that  the  cause  should  never, 
except  by  consent,  be  set  down  to  be  heard 
until  the  time  has  elapsed  for  moving  for 
a  new  trial. 

Sir  Hugh  Cairns, — The  intention  of  the 
act  of  1858  was  to  enable  the  Court  of 
Chancery  to  manu£Eu;ture  verdicts,  instead 
of^  as  tl^retofore,  importing  them  from  the 
Courts  of  Common  Law,  but  not  to  atter 
the  practice  of  the  Courts  of  Chancery  in 
relation  to  verdicts  when  found.  Under 
the  old  syKtem,  there  was  no  bill  of  excep- 
tions to  a  verdict ;  this  could  only  be  chal- 
lenged on  a  motion  for  a  new  trial.  Arm- 
Urong  v.  ArmMnmg  only  shews  that  where 
an  iasue  has  been  by  mistake  directed  not 


truly  ad  rem,  the  Court  of  Chancery  will 
enter  up  judgment  non  obstante  veridicto. 
In  that  case  the  issues  or  questions  of  fact 
directed  were  irrelevant;  but  the  Court 
said  what  was  equivalent  to  this  :  "  There 
is  another  question  of  fact  which  we  have 
the  means  of  determining."  And  it  pro- 
ceeded, not  on  the  evidence  given  before 
the  jury,  but  on  the  evidence  before  itself. 
Properly  speaking,  there  was  no  verdict  in 
the  way. 

The  Attorney  Gmeral. — I  have  a  copy 
of  the  decree  in  Armttrong  v.  Armstrong^ 
by  which  certainly  it  seems  to  me  that 
there  was  no  evidence  in  the  cause  except 
a  transcript  of  the  proceedings  in  the  Court 
of  Exchequer ;  it  is  given  in  a  note  to  the 
case  of 

Morrison  v.  Barrow,  1  De  Qex,  F.  &  J. 
663. 

Sir  Hugh  Cairns, — ^I  am  obliged  to  my 
learned  Mend  for  putting  into  my  hand 
what  may  be  called  a  curiosity  in  a  cause 
in  the  Court  of  Chancery.  Such  a  decree 
was  never  made  before. 

LoKD  Wbstbuby. — Oh,  no  !  The  irre- 
gularities in  that  case  were  so  great  that  the 
case  itself  must  be  regarded  quite  as  an  ano- 
maly. The  evidence  adduced  before  the 
jury  must  ha^e  been  looked  at  in  that  case 
as  evidence  taken  in  the  cause.  It  is  one 
of  those  cases  which  only  give  us  trouble  by 
having  to  discuss  them  at  length,  and  which 
ought  not  to  be  regarded  as  guides  at  all. 

Sir  Hiigh  Cairns. — ^The  principles  of  the 
Court  of  Chancery  in  these  cases  are  enun- 
ciated by  Vice  Chancellor  Rinderaley  in 
The  Freemen  and  Stallingers  of  Sun- 
derland V.  the  Bishop  of  Durham,  1 
Drew.  188;  s.c.  22  Law  J.  Rep.  (n.s.) 
Chanc.  145. 
Under  the  old  practice,  the  Court  in  which 
any  issues  were  tried  could  enter  special 
matter  in  the  postea,  which  could  be  used 
at  the  hearing  of  the  cause ;  but  the  evi- 
dence could  not  be  gone  into,  except  on 
motion  for  a  new  trial.    A  notable  instance 
of  this  occurs  in 

Kay  V.  MarskaU,  8  CI.  &  F.  256. 
There  is  this  difference  between  the  provi- 
sions of  the  Common  Law  Procedure  Act  and 
those  of  the  Chancery  Amendment  Act,  that 
inthe  former  thecause  could  only  be  tried  by 
the  Judge  alone  by  consent  The  Chancery 
Amendment  Act  does  not  require  consent ; 
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under  tho  Common  Law  Procedure  Act 
there  could  not  be  a  motion  for  a  new  trial, 
upon  the  ground  of  the  verdict  of  the 
Judge  being  against  the  weight  of  evidence. . 
The  Chancery  Amendment  Act  leaves  the 
parties  free  upon  that  ground,  as  upon  any 
other,  to  move  for  a  new  trial  Although 
at  common  law  you  cannot  move  to  enter 
the  verdict  the  other  way,  unless  there  is 
leave  reserved,  in  the  Court  of  Chanceiy 
any  person  may  make  an  application  for  a 
new  trial — ^we  will  say  to  the  Lord  Chan- 
cellor. The  Lord  Chancellor  is  then  perfect 
dominug  of  the  matter,  by  virtue  of  that 
motion ;  he  may  have  a  trial  before  him- 
self;  he  can  look  at  the  whole  evidence; 
and  if  he  sees  something  which  would  make 
a  new  trial  a  mere  idle  formality,  he  may 
order  the  verdict  to  be  entered  the  other 
way.  This  was  how  the  Lord  Chancellor 
acted  in  Simpson  v.  HoUiday, 

The  power  of  the  Vice  Qiancellor  is 
limited  by  the  5  Vict  c.  5.  s.  22: 
''Provided  that  no  such  Vice  Chancellor 
shall  have  power  or  authority  to  dis- 
charge, reverse  or  alter  any  decree,  order, 
act,  matter  or  thing  made  or  done  by 
any  other  Vice  Chancellor."  Here  an  order 
of  the  Lord  Chancellor's  was  set  aside ; 
the  parties  were  therefore  coram  non 
judice;  they  agreed  to  take  his  findings  as 
by  consent.  They  might  have  taken  the 
findings  of  a  chemist  or  other  person ;  and, 
on  the  principle  in  Craig  v.  DvffM,  a  finding 
made  by  consent  is  not  a  subject  of  appeal 
They  may  shew  error  in  the  decree ;  but 
they  may  not  shew  error  in  the  findings. 

The  LoBD  Chano^llob. — ^This  is  a  most 
important  preliminary  point;  indeed,  so 
important  that,  were  it  not  that  we  have 
had  ample  opportunity  for  considering  it» 
both  during  the  argument,  and  between 
the  argument  yesterday  and  to-day,  I  be- 
lieve I  should  have  been  inclined  to  suggest 
to  your  Lordships  that  it  might  be  expe- 
dient to  take  a  little  time  to  look  into  the 
point.  But  I  confess  that,  from  the  very 
first  moment,  I  have  felt  this  very  strongly 
— and  having  looked  into  all  the  authori- 
ties that  we  have  on  this  point,  and  the 
acts  cf  parliament,  I  am  prepared,  not 
without  reluctance,  to  say,  that  I  think  we 
have  no  power  whatever  to  go  into  this 
case  beyond  deciding  whether  or  not  the 


decree  is  right,  looking  at  the  decree  itsd^ 
and  nothing  but  what  is  contained  in  it. 

My  noble  and  learned  friend  called  yester- 
day for  the  petition  of  appeaL  I  had  done 
the  same  thing  the  day  before,  because  it 
stnick  me  that  we  can  by  no  possibility  in 
this  House  do  anything  but  determine  whe- 
ther or  not  that  which  is  compLuned  of  is 
open  to  complaint  Now,  the  decree  in  this 
case  states  merely  that  the  cause  came  on 
to  be  heard  upon  all  the  days  meotioned, 
and  that  the  parties  proceeded  to  the  trial 
of  the  questions  of  fauct;  and  then,  after 
stating  the  issues  that  were  directed,  it 
proceeds :  ''  Upon  opening  and  debate  of 
the  matter,  and  hearing  the  orders  and 
record  for  trial  and  the  indorsement  theie- 
on,  the  letters  patent  and  the  specification 
enrolled  in  pursuance  thereof  the  answers 
of  the  defendants,  and  what  was  all^;ed 
by  the  counsel  on  both  aides,  this  Court 
did  order  that  this  cause  should  stand  for 
judgment;  and  the  same  so  standing  £ar 
judgment  on  this  day  accordingly  in  the 
paper  of  causes  in  this  Court:  in  the  pre- 
sence of  counsel  on  both  sides,  this  Court 
did  order  and  decree:"  and  then  it  pn>* 
ceeded  to  award  a  perpetual  injunction. 

Now,  the  simple  question  is,  whether^ 
reading  that  decree  and  that  decree  on]j 
(I  include  under  the  word  "decree"  evety- 
thing  that  ia  directly  referred  to  in  the 
decree),  there  was  suffici«nt  to  warrant  that 
iigunction?  If  there  was,  the  cause  waa 
properly  decided.  K  there  wa^  not,  tluo 
cause  was  wnongly  decided. 

Now  what  is  said  is,  that  this  trial  waa 
a  trial  of  a  peculiar  nature,  at  least  peculiar 
till  within  the  last  few  years,  because  it  wm 
a  trial,  not  upon  an  issue  directed  according 
to  the  old  form,  but  it  was  a  trial  before 
the  Judge  himself;  in  whidi  case  the  Judge 
performs  the  functions  both  of  Judge  mad 
jury. 

Now  let  ns  consider  how  the  case  would 
have  stood  under  the  old  practice.  Under 
the  old  practice  the  Court  of  Cluuicery 
would  have  said  in  substance  .thia :  The 
right  to  this  injunction  depends  on  the 
question  whether  or  not  the  plaintiff  seek- 
ing for  the  injunction  has  or  has  not  the 
legal  right  wliich  he  asserts;  and,  before 
we  wiU  proceed  to  determine  whether  he 
shall  have  an  injunction  or  not,  he  must 
establish  to  the  satisfaction  of  the  Court 
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that  lie  Yuba  that  legal  right;  therefore  the 
cause,  according  to  the  Ordinary  course  of 
the  Conrt,  would  have  stood  over  for  a 
Hmited  time,  with  liberty  in  the  mean 
thne  for  the  party  to  bring  his  action  to 
establish  his  legal  right. 

By  the  act  of  the  year  1862  all  that 
mode  of  proceeding  was  got  rid  of;  and 
Aat  preliminary  trial  as  to  the  legal  right 
is  now  decided  in  the  Court  itself  intra 
numia  instead  of  f^ra  mcsnia.   And  how 
is  it  decided^  Not  by  having  a  trial  under 
an  issue  directed  to  one  of  the  Courts  of 
common  law.   In  that  form  of  course  there 
could  be  no  trial,  becaiise  the  act  of  1862 
says  it  shall  be  decided  by  the  Court  itself. 
There  can  therefore  be  no  issue  directed; 
but  the  course  of  proceeding  is  regulated 
by  the  act  which  was  parsed  in  the  year 
1858,  and  which  governs  all  proceedings 
of  this  sort  (1).  It  substantially  amounts  to 
this,  that  by  the  3rd  section  authority  is 
given  to  the  Court  to  try  by  a  jury  before 
itself  that  which  was  formerly  tried  with- 
out the  walls  of  the  Court,  before  a  jury 
presided  over  by  one  of  the  Judges  of  a 
Court  of  common  law.    And  by  the  5th 
section  that  which  may  be  done  with  a  jury 
is  also  authorized  to  be  done  without  a  jury, 
namely,  by  a  trial  before  the  Judge  himself. 
Now,  it  is  plain,  not  only  upon  the  lan- 
guage  of  the  statute,  but  by  the  clear 
meaning  of  the  statute,  that  that  which  is 
so  done,  whether  with  a  jnry  or  by  the 
Judge  alone  without  a  jury,  was  meant  to 
be  a  substitute  for,  and  to  have  all  the 
same  incidents  as  would  have  attached  to 
a  trial  before  one  of  the  Judges  of  the 
Courts  of  common  law  and  a  jury,  out  of 
the  walh  of  the  court,  according  to  the 
ancient  practice.  Therefore,  it  is  plain  that 
what  took  place  before  the  Court,  although 
it  is  a  proceeding  in  the  cause  and  in  the 
court,  is  in  reality  in  the  nature  of  a  pre- 
liminary proceeding.     The  Judge  of  the 
OoTirt,  either  with  a  jury  or  without  a  jury, 
according  as  the  trial  may  be  in  the  one 
mode  or  in  the  other,  is  to  proceed  just  as 
would  have  been  the  case  in  the  trial  of  an 
issue  directed  to  find  answers.  Aye  or  No, 
to  the  several  issues.   That  is  evidently  the 
course  which  was  to  be  pursued,  and  which 

O)  The  judgment  apparentlj  iBnot  intended  to 
refer  to  the  power  of  the  Court  under  the  2ad  sec- 
tion of  the  act  of  1  d62. 


indeed  the  learned  Judge  tinderstood  was 
to  be  the  course  to  be  pursued.  I  say 
which  he  so  understood,  because,  in  fact, 
he  finds  answers  to  the  four  issues,  just  aS 
he  would  have  done  if  the  trial  had  taken 
place  on  issues  directed  before  a  Court  of 
common  law. 

That  being  so,  how  are  we  to  arrive  at 
any  inquiry  as  to  what  has  taken  place 
that  has  led  to  the  finding  of  those  issues! 
The  very  meaning  of  the  legislature  was, 
that  all  such  inquiries  should  be  stopped 
out.  There  would  be  no  use  in  directing  a 
trial  if,  after  the  trial  had  taken  place  and 
the  verdict  had  been  found,  it  was  all  to 
be  thrown  open  before  you  to  say.  Truly 
you  have  the  verdict,  but  you  have  also 
the  evidence.  You  may  look  into  the 
matter  and  come  to  what  conclusions  you, 
the  Court,  think  fit,  not  only  upon  the 
verdict,  but  upon  the  evidence  which  led 
to  that  verdict.  It  would  be  a  complete 
chaos ;  instead  of  solving  anything  it  would 
make  "  confusion  worse  confounded."  It  is 
plain  that  that  was  not  the  meaning  of  the 
legislature;  and  I  think  it  must  have  been 
so  understood  by  the  Vice  Chancellor.  I 
say  I  think  that,  because  his  Honour, 
although  I  think  he  did  not  take  a  veiy 
convenient  course,  said,  "  I  shall  direct  the 
cause  to  be  set  down  for  bearing  imme- 
diately after  the  finding  of  the  issues." 
Now,  when  his  Honour  said  that,  he  plainly 
shewed  that  he  understood  that  the  finding 
of  the  issues  and  the  deciding  of  the  cause 
were  two  different  matters.  And  although 
it  is  dear  from  the  shorthand-writer's  notes 
that  his  Honour  gave  his  judgment  at  the 
same  time  when  the  finding  took  place, 
namely,  upon  the  26th  of  May,  yet  it  is 
clear  that  the  'decree  was  not  drawn  up 
until  some  days  afterwards,  I  think  on  the 
1st  of  June.  They  were  substantially,  there- 
fore, two  different  proceedings.  Now,  1 
think  that  not  only  it  would  be  much  more 
convenient  if  that  were  always  done;  but 
it  seems  to  me  that  in  this  case  it  was 
practically  done  so.  For  although  his 
Honour  gave  his  judgment  in  terms  upon 
the  26th  of  May,  there  was  that  interval 
between  the  26th  of  May  and  the  1st  of 
June,  according  to  the  dates  of  the  orders; 
and  there  would  undoubtedly  have  been  a 
much  longer  time,  if  the  parties  had  wished 
it,  to  have  moved  for  a  new  trial,  or  to 
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have  set  right  anything  that  had  been  done 
wrong  in  the  conduct  of  the  trial.  Nothing, 
however,  of  that  sort  was  done;  and  what 
is  now  proposed  is,  that  your  Lordships, 
looking  at  this  decree,  shaU  feel  yourselves 
at  liberty  (because,  as  far  as  I  can  collect, 
the  argument  goes  to  that  extent)  to  look 
into  every  word  of  the  evidence,  and  see 
how  it  and  every  part  of  it  bears  upon  the 
question  of  these  issues,  and  to  see  whether 
you  think  that  his  Honour  came  to  a  cor- 
rect conclusion  upon  the  different  issues, 
one  or  all  of  them. 

It  is  impossible  that  that  can  be  a  cor- 
rect course.  I  feel  exceedingly  embarrassed 
at  the  position  in  which  this  House  is 
placed,  because  I  do  feel  that  the  parties 
may  have  been  misled  as  to  the  course  that 
they  were  taking.  They  may  have  thought 
that  that  course  was  left  open  to  them,  in 
which  they  were  endeavouring  to  proceed 
before  your  Lordships ;  but  we  are  bound 
to  see  that  we  do  not  let  the  proceedings 
of  this  House,  and  the  proceedings  coming 
from  other  Courts  to  this  House,  be  placed 
in  such  a  predicament  that  parties  shall 
not  know  what  it  is  that  they  have  from 
time  to  time  to  answer.  Looking  at  this 
case  in  that  point  of  view,  I  cannot  come 
to  any  other  conclusion  than  that  we  have 
nothing  to  do  but  to  look  at  this  decree, 
and  see  whether  on  the  face  of  this  decree 
the  appellants  can  shew  that  there  is  any 
error.  For  that  purpose  I  think  they  are 
confined  to  the  decree  itself.  Of  course 
when  that  decree  refers  to  the  evidence 
which  has  been  given  in  the  cause,  which 
is  substantially  part  of  the  decree,  it  may 
be  looked  at  here,  and  always  is  looked  at, 
if  necessary.  But  here  there  is  no  reference 
in  the  decree  to  any  evidence.  Jt  does  not 
appear  that  there  is  any  evidence  in  the 
cause,  except  the  evidence  which  of  course 
there  must  have  been  upon  the  trial  of  the 
issues.  There  is  no  reference  in  the  decree 
to  any  evidence  whatever;  there  is  no 
reference  whatever  to  anything  but  the 
findings  on  the  issues,  the  patent,  the  spe- 
cification and  the  answers  of  the  parties. 
So  far  as  the  appellants  can  shew  that 
upon  the  face  of  any  of  those  proceedings 
there  is  any  ground  for  quarrelling  with 
the  decree  that  has  been  made,  I  tMnk  it 
is  open  to  them  to  do  so,  but  beyond  that 
I  think  nothing  is  open. 


I  believe  it  is  not  the  cnstom  of  the 
House  to  give  judgment,  as  it  were,  piece- 
meal; but  it  was  necessary,  I  think,  that 
we  should  have  gone  this  length  before  the 
argument  proceeded  any  fuitiier,  in  orda 
to  shew  to  the  appellants,  and  of  course  to 
the  respondents  also,  how  far  this  question 
is  open,  aud  how  far  it  is  not  open.  There- 
fore, my  advice  to  your  Lordships  is  to 
allow  to  the  appellants  liberty  to  proceed 
to  shew  that  upon  the  face  of  this  decree, 
and  those  matters  which  are  referred  to  in 
the  decree,  there  is  error  which  your  Lord- 
ships ought  to  set  right,  and  ^  that  the 
injunction  ought  not  to  have  been  granted, 
or  that  in  some  way  this  decree  ought  to 
be  modified ;  but  that  beyond  that,  nothing 
is  open  to  the  appellants. 

I  do  not  know  whether  the  parties  will 
be  ready  to  proceed  now,  after  this  intima- 
tion, to  deal  with  that  part  of  the  case 
which  we  think  is  open  to  them.  If  they 
are,  I  should  advise  your  Lordships  to  hear 
them ;  but  if  they  would  require  to  have 
the  delay  of  a  day  or  two,  to  look  into  the 
matter  further,  I  should  move  your  Lord- 
ships to  afford  them  that  opportunity. 

The  Attorney  General. — We  are  per- 
fectly willing  to  proceed  now,  my  Lord. 

Lord  Chelmsfoed. — I  agree  entirely  in 
the  view  which  has  been  taken  by  my  noble 
and  learned  friend  upon  the  woolsack. 

It  has  been  argued  that  the  trial  of  the 
questions  of  fact  by  Vice  Chancellor  Stuart 
either  proceeded  regula^y  under  the  Chan- 
cery Amendment  and  Regulation  Acts,  or 
was  a  mode  of  trial  agreed  upon  by  the 
parties.  In  the  latter  case,  the  appeal  upon 
the  trial  itself  would  be  altogether  iocom- 
petent ;  in  the  former,  the  extent  to  which 
the  decree  is  open  to  appeal  will  depend 
upon  the  nature  of  the  proceedings. 

I  should  extremely  r^et  to  be  compelled 
to  decide  the  case  upon  the  strictly  technical 
ground  of  the  parties  having  consented  to 
the  mode  of  trial  which  took  place,  and  aa 
having  thus  precluded  themselves  from  an 
appeal  upon  the  whole  casa  There  can  be 
no  doubt  that  when  the  Lord  Chaneellar 
ordered  the  quesdons  of  fact  to  be  tried  by 
a  jiuy  before  Vice  Chancellor  Stuart,  it  was 
not  competent  to  the  Vice  Chancellor  to 
substitute  for  this  a  trial  before  himself 
without  a  jury.  But  it  is  equally  clear  that 
substantially  the  order  of  the  Lord  Chan- 
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celior  was,  tiutt  the  qtiestions  should  be 
tried,  not  in  a  Court  of  common  law,  but 
in  the  Court  of  Chancery.  And  if  an  appli- 
cation had  been  made  to  his  Lordship,  he 
would  probably  not  have  hesitated  to  vary 
his  Older,  and  to  have  directed  the  trial  to 
be  had  before  the  Vice  Chancellor  alone. 
Stnotly  speakiDg,  tiie  form  of  trial  must  be 
taken  to  have  beien  founded  on  the  consent 
of  parties ;  and  therefore,  according  to  the 
cases  dted,  it  may  perhaps  be  that  no 
appeal  will  lie.  But  I  shoald  be  reluctant 
to  proceed  upon  this  purely  technical  ground 
without  examining  the  authorities  more 
cloeely,  to  see  whether  this  case  may  not  be 
distinguished  from  them. 

Assuming,  however,  the  trial  of  the 
questions  directed  by  the  Lord  Chancellor 
to  have  taken  place  regularly  under  the 
Chanoeiy  Amendment  Acts,  the  eoctent  to 
which  the  proceedings  before  the  Vice  Chan* 
cdior  are  open  to  review  by  appeal  to  this 
House  is  a  more  important  subject  of  con- 
sideratioD. 

Under  tlie  order  of  the  Lord  Chanoeilor 
direetiiig  a  trial  of  the  questioiis  of  haty 
the  duty  of  the  Vice  Chancellor  was  a  plain 
and  simple  one.    It  was  not  competent  to 
him  to  blend  the  trial  of  the  questions  of 
fact  with  the  hearing  of  the  cause;  nor, 
sitiictly  speaking,  did  he  do  so.  In  his  order, 
varying  the  order  of  the  Lord  Chancellor, 
his  Honour  directed  that  the  cause  should 
be  set  4own  and  be  in  the  paper  of  causes 
for  hearing  on  the  same  day  as  the  ques- 
tions should  be  appointed  to  be  tried,  after 
the  trial  of  the  said  questions.    It  appears 
that,  for  the  convenience  of  havii^  the  whole 
case  before  him  at  once,  the  questions  of 
law  and  fact  weie  considered  together ;  but 
the  trial  o£  the  questicma  of  fact  and  the 
hearing  of  the  cause  must,  nevertheless,  be 
treated  as   separate  and  distinct  matters. 
The  Vice  Chanoeilor  having  found  all  the 
four  questiaus  in  the  plainti^'s  favour,  the 
postea  was  made  up  on  the  26th  of  May,  and 
the  decree  is  dated  the  1st  of  June,  1864. 

It  has  been  said  that  the  course  adopted 
by  the  Vice  Chancellor,  and  apparently 
consented  to  by  the  parties,  enables  the 
defendants  to  pass  by  the  trial  altogether, 
and,  by  appealing  from  the  decree,  to  open 
the  whole  case  .before  the  House,  as  upon 
an  application  for  a  new  trial.  But  this  is 
not  ao.  Under  the  5th  section  of  the  Chan- 
New  Sbjuxs,  35<— Chakc. 


eery  Amendment  Act,  1858,  the  defendants 
might  have  applied  for  a  new  trial  either 
to  the  Vice  Chancellor  or  t^  the  Court  of 
appeal  in  Chancery.  This  alternative  is 
given  where  the  trial  is  by  the  Judge  alone  ; 
because  it  would,  in  general,  be  idle  to  ask 
the  Judge  to  reverse  his  own  finding. 

The  defendants,  however,  say  that  they 
did  not  want  a  new  trial ;  that  their  objec- 
tions to  a  decree  depended  upon  questions 
of  law  arising  upon  the  evidence ;  and  that 
the  only  course  open«to  them  was  by  appeal 
to  this  House.  But  it  appears  to  me  that 
they  are  in  error  in  this  respect  After  the 
questions  of  fact  had  been  determined  by 
the  Vice  Chancellor,  it  was  competent  for 
the  defendants  either  to  apply  for  a  new 
trial,  or  to  object  to  a  decree  being  made  in 
fELVDur  of  the  plaintiffs  on  questions  of  law 
arising  upon  the  evidence ;  and  the  argument 
upon  such  objections  would  have  been  at  the 
hearing  of  the  csns&  Instead  of  adopting 
this  course,  the  defendants  chose  to  come 
at.  once  to  this  House  by  way  of  appeal 
fromtiie  decree. 

In  this  state  of  things,  the  question  is, 
what  is  open  to  the  defendants  upon  this 
appeal  i  All  the  particulars  upon  which  the 
decree  is  stated  to  have  proceeded  are  open 
to  consideration;  but  the  appellants  are  not 
at  liberty  to  go  behind  them  (to  use  a 
familiaar  expression),  and  to  question  the 
facts  by  which  the  elements  of  the  decree 
^were  ascertained  The  finding  of  the  Vice 
Chaacellor  must  therefore  be  taken  to  be 
final  and  conclusive;  but  the  appellants  are 
at  liberty  to  contend  that,  granting  every- 
thing upon  whidi  the  decree  is  founded, 
the  decree  ought  not  to  have  been  made. 

LoBD  Westbusy. — ^After  the  judgments 
which  have  been  delivered  it  might  pro- 
bably be  unnecessary  for  me  to  detain  your 
Lordships  by  any  observations;  but  the 
nature  of  the  arguments,  the  importance  of 
the  case,  and  the  extent  of  the  questions 
discussed,  render  it,  I  think,  desirable  that 
I  should  add  a  few  words  to  what  has  been 
said  by  my  noble  and  learned  friends. 

This  case  is  now  heard  before  your  Lord- 
ships in  a  somewhat  anomalous  manner, 
but  most  conveniently;  for  it  was  most 
requisite  to  determine  the  basis  upon  which 
the  arguments  upon  this  appeal  should 
proceed,  and  accordingly  the  objection  is 
taken  that  it  is  not  competent  to  the  appel- 
aY 
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lants  to  bring  into  oontroTersy  the  findings 
of  fact  made  by  the  Vice  Chancellor,  and 
embodied  in  the  pogtea,  which  (using  the 
language  of  the  statute)  maj  be  called  the 
yerdict  of  the  Court. 

That  objection  is  founded  upon  two 
grounds :  first,  that  the  findings  of  the 
Court  are  made  final  and  conclusive  by  the 
statute ;  secondly,  thatthe  procedure  adopted 
by  the  Court  was  not  a  procedure  in  con- 
formity with  the  settled  and  established 
curtiis  Curies  of  Chancery ;  but  that  the 
conclusions  were  arrived  at  by  the  learned 
Judge,  sitting  and  exercising,  not  his  regular 
judicial  authority,  but  an  authority  which 
had  been  delegated  to  him  by  the  consent 
of  the  parties. 

I  may  say,  in  the  outset,  that  if  the 
objection  made  had  depended  wholly  upon 
the  second  ground,  I  should  have  struggled 
hard  to  have  emancipated  the  parties  from 
the  effect  of  that  objection,  even  although 
the  objection  might  be  considered  as  tech- 
nically well  founded.  But,  having  regard 
to  the  other  objection,  and  the  findings  of 
the  Court  being,  in  my  judgment,  made 
final  and  conclusive  by  the  statute,  I  am 
compelled  to  give  way  to  that  objection ; 
however  much  I  may  regret  that,  probably, 
the  full  extent  of  the  rights  of  the  appel- 
lants may  be  defeated  by  the  application 
of  that  statute. 

It  is  necessary  to  advert  for  a  few  mo- 
ments to  some  very  well  known  and  estab- 
lished principles ;  because  the  argument  on 
the  part  of  the  appellants  has,  to  a  certain 
extent,  forgotten  the  clear  distinctions 
which  have  been  long  established  by  those 
principles.  It  is  a  settled  principle  of 
common  law  that  questions  of  fact  shall  be 
tried  by  a  jury.  It  is  embodied  in  the  lan- 
guage of  the  familiar  maxim,  QtujeHumibus 
facti  non  respondent  judicf9 ;  quafstumibus 
legis  non  respondent  jvratores.  When  the 
Court  of  Chancery  assumed  this  jurisdiction, 
it  found  itself  without  the  power  of  sum- 
moning a  jury,  or  of  serving  witnesses  with 
subpcenas  to  attend  and  give  evidence  per- 
sonally before  the  Court  The  result  was, 
that  in  the  procedure  of  Chancery,  accord- 
ing to  the  old  practice,  these  rules  were 
established.  If  in  the  evidence  given 
before  the  Court,  or  in  the  proceedings 
before  the  Court,  there  arose  a  considerable 
controversy  upon  a  question  of  fact,  it  was 


usual  for  the  Court  of  Chancery  to  direct 
an  issue  to  be  tried  before  a  jury  at  oommon 
law,  for  the  purpose  of  informing  itself  in 
what  manner  that  question  of  &ct  oo^t 
to  be  answered.    But  when  the  proceedings 
before  the  Court  of  Chancery  inTolved  a 
mixed  question  of  law  and  fac^  then  it  did 
not  direct  an  issue,  but  it  directed  an  action, 
or  it  retained  the  bill,  in   order  that  an 
action  might  be  brought,  for  the  purpose  • 
of  having  the  assistance  of  a  Court  of  law, 
both  upon  the  question  of  fbxX  by  means 
of  a  jury,  and  upon  the  question  of  law 
by  means  of  the  Court  A  tliird  descriptiott 
of  cases  was  this,  namely,  where  relief  was 
sought  in  equity,  founded  entirely  upon  a 
legal  title ;  and  there,  where  the  legal  title 
had  not  been  established  by  the  decision 
of  a  Court  of  law,  it  was  the  habit  of  the 
Court  of  Chancery  to  direct  the  Inlltobe 
retained,  vrith  Uberty  to  the  plaintiff  to 
bring  an  action  to  establish  his  title ;  and 
such,  in  the  case  of  a  bill  brought  by  a 
patentee  for  relief  in  the  Court  of  C^anceiy, 
was  the  settled  rule  of  procedure,  with  the 
exception  perhaps  only  of  cases  where  the 
patent  was  of  such  age,  and  had  been  so 
generally  recognized  and  submitted  to  by 
the  world,  that  the  Court  of  Chancery  did 
not  require  that  its  legal  validity  should 
first  be  established. 

Now,  in  that  state  of  things,  it  occurred 
to  all  men  desirous  of  amending  the  law 
and  removing  th^nconvenienoe  consequent 
upon  that  necessity,  of  a  double  ]»ooednre, 
that  it  would  be  desirable  to  make  the 
Court  of  Chancery  self-sufficient,  and  to 
enable  it  to  try,  itself  by  the  aid  of  a  jury, 
and  by  the  oral  examination  of  witnesses, 
all  questions  arising  before  it,  botii  of  law 
and  of  fact  Accordingly,  by  the  Chancery 
Amendment  Act,  1858,  in  the  3rd  section, 
power  was  given  to  the  Court  to  direct  aay 
question  of  fact  to  be  tried  by  a  jury  before 
itself.  And  then,  in  ano^ersection,  theCourt 
was  empowered  to  dispense  with  the  jury 
and  itself  to  try  the  question  of  fiact  This 
power  given  to  the  Court  was  oonvoited 
into  an  obligation  by  the  act  of  1862,  and 
extended  to  questions  of  law  as  well  as  to 
questions  of  fact. 

It  is  quite  dear,  therefore,  that  Hie  pro- 
cedure to  be  adopted  under  these  statutes 
would,  in  the  case  of  a  patent,  be  analogons 
to,  and  altogether  usurp  the  place  of^  the 
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old  mode  of  prooednre  which  would  have 
been  adopted  under  the  former  practice. 
The  legialatoie  was  extremely  desirous  of 
preserving  and  giving  to  the  mode  of  pro- 
cedure which  it  directed  the  same  legal 
effect  that  would  have  been  given  to  the 
old  procedure  under  an  issue  at  law  or  an 
action  at  law.  This  desire  has  been  em- 
phatically expressed  by  the  legislature  in 
the  words  of  the  5th  section,  in  which  it 
directs  ^that  the  verdict  of  a  Judge  shall 
be  of  the  same  effect  as  the  verdict  of  a 
JQiy  under  this  act"  The  verdict  of  a  jury 
under  the  act  would  be  a  conclusive  answer 
to  the  question  of  fact  tried  before  that 
jury ;  and  it  would  be  a  condusive  answer 
binding  upon  the  Court,  unless  the  Court 
thought  it  right  to  set  aside  that  verdict, 
or  to  come  expressly,  upon  an  examination 
of  the  evidence,  to  a  different  conclusion. 

The  argument  on  the  part  of  the  appel- 
lants has  been  chiefly  directed  to  shew  that 
in  the  case  of  issues  directed  by  the  Court 
of  Chancery  it  would  be  competent  to  the 
Court,  upon  the  return  of  the  poHea,  to  dis- 
regard the  verdictof  the  juiy,  and  atany  stage 
ofthecauseto  examine  the  evidencefor  itself; 
to  re-try  the  cause ;  to  re-try  that  question 
whidi  it   had  previously  directed  to  be 
tried  by  the  jury  ;  to  derive  its  own  con- 
clusion from  Uie  evidence,  and  to  substitute 
that  conclusion  for  the  verdict     Now,  I 
will  venture  to  say,  speaking  from  the  re- 
sult of  a  very  long  experience,  that  I  never 
remember  a  case  where  an  issue  had  been 
directed  by  the  Court  to  try  a  question  of 
fact,  and  the  verdict  of  the  jury  was  given 
on  that  issue,  that  the  Court,  without  a 
motion  for  a  new  trial,  or  a  motion  for 
a  judgment  n&n   obstante  veredicto,  ever 
entered   into  the  question,  and  set  aside 
the  verdict  of  a  jury.    And  the  reason  is 
plain,  as  I  took  the  liberty  of  suggesting 
during  the  argument ;  because  the  Court 
has  already  by  its  order  directed  that  very 
question  to  be  tried  by  the  jury.    What  is 
the  meaning  of  directing  the  question  of 
£sct  to  be  tried  by  a  juiy  9   Why,  that  you 
may  get  an  answer  to  that  question,  and 
that   answer,   which  is  called    the   'Ver- 
dict," becomes  thenceforth  the  material  and 
the   ground  on  which  your  further  judi- 
cial  examination  and  judicial  conclusion 
must  be  based.     In  like  manner  this  act  of 
parliament,  the  Chancery  Amendment  Act, 
enables  the  Court  to  direct  any  question  of 


fact  to  be  tried  by  a  jury;  and  when  it  is 
tried  by  a  jury,  the  verdict  of  the  jury  is 
binding,  unless  there  be  cause  to  set  aside 
that  verdict,  and  to  direct  a  new  trial ;  or 
unless  there  be  some  cause  for  entering  a 
judgment  upon  matters  of  law  non  oUtanie 
veredicto. 

Then  the  language  of  the  subsequent 
section,  enabling  the  Judge  to  tiy  the  case 
without  a  jury,  and  giving  the  verdict  of 
the  Judge  the  same  validity  as  a  verdict 
of  a  jury  under  the  act,  makes  the  verdict  of 
the  Judge  the  answer  to  the  question  of 
fact,  and  substitutes  it  thenceforth  for  the 
verdict  of  a  jury  as  the  guide  for  the  Court 
in  its  future  proceedings,  and  the  basis 
upon  which  its  ultimate  decision  must  rest, 
so  fur  as  such  question  as  to  matter  of  fact 
is  necessary  to  be  answered,  with  a  view  to 
that  conclusion. 

These  things  are  so  plain  upon  the  statute 
that  I  think,  without  even  adverting  to  the 
terms  of  the  order,  and  wholly  independent 
of  the  language  of  the  order,  it  is  a  neces- 
saiy  consequence  of  the  statutory  provision, 
that  if  these  four  issues  directed  to  be  tried 
by  the  order  of  the  Lord  ChanceUor  have 
been  tried  by  the  Vice  Chancellor,  and  have 
been  answered  by  the  Vice  Chancellor,  the 
answers  of  the  Vice  Chancellor  have  by  the 
statute  the  same  effect  as  the  verdict  of  a 
jury  would  have ;  and  it  would  be  wholly 
unconstitutional  and  wholly  contrary  to  the 
whole  tenor  of  proceedings,  both  at  law  and 
in  equity,  to  take  upon  ourselves  to  dis- 
regard that  verdict  as  the  conclusion  of  the 
inquiry  as  to  the  fact,  and  to  .examine  the 
foundation  of  the  conclusion  of  the  jury, 
and  try  the  question  whether  that  foun* 
dation  is  right  or  not  You  can  only  do  it 
by  a  proceeding  directed  to  that  end  spe- 
cifically, and  if  there  be  no  such  proceeding, 
the  verdict  of  the  jury  becomes  the  final 
Tea  judicata  upon  the  questions  of  fact;  and 
upon  that  basis,  and  that  basis  alone,  must 
aUthe  further  judicial  proceedings  be  rested. 

Now,  this  has  been  very  accurately  done 
in  the  orders  which  have  been  made  in  this 
case.  The  first  order  directs  the  questions, 
enumerating  them,  to  be  tried  by  the  jury. 
The  Court  of  Chancery  has  adopted  the 
model  of  the  procedure  at  common  law. 
The  record  was  accordingly  made  up,  sub- 
stituting only  for  the  jury,  the  Judge,  as 
the  tribunal  for  the  tnal.  Then  there  is 
upon  that  record,  so  made  up,  an  indorse- 
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ment,  in  the  regular  form,  on  the  postea^ 
which  contains  the  answers  of  the  Judge 
to  those  questions,  that  is,  the  conclu- 
sions of  the  Judge  upon  those  inquiries 
of  fact.  Then  follows  the  decree,  in 
which,  without  any  reference  to  what 
the  findings  were  based  upon,  the  find- 
ings are  embodied  as  the  judicial  foun- 
dation of  the  decree  that  subsequently 
follows:  and  all  that  it  is  competent  for 
this  House  to  do  when  that  decree,  which 
has  been  enrolled,  is  brought  up  here  by  a 
petition  of  appeal,  is  to  examine  the  ques- 
tion whether,  upon  the  fece  of  the  decree, 
the  conclusions  of  the  decree  are,  or  are 
not,  rightly  founded.  What  have  you  on 
the  face  of  the  decree  ?  Yon  have  on  the 
face  of  the  decree  the  findings  of  the  Vice 
Chancellor,  which  are  to  have  the  same 
effect  as  the  verdict  of  a  jury.  Well,  but  if 
you  had  a  record  brought  up  to  you  from 
a  Court  of  common  law,  in  which  there 
was  the  verdict  of  a  jury,  the  postea^  and  the 
final  judgment  upon  it,  the  verdict  of  the 
jury,  as  the  foundation  of  the  judgment, 
could  not  be  in  any  manner  questioned  or 
inquired  into  ;  and  so  it  is  here. 

Upon  this  objection,  therefore,  I  think 
that  it  is  beyond  all  possibility  of  doubt  that 
it  is  not  competent  to  your  Lordships  to 
have  brought  before  you,  for  the  purpose  of 
impugning  any  portion  of  these  findings^ 
any  part  of  the  evidence  that  was  adduced 
before  the  Vice  Chancellor,  Whatever 
question  of  law  may  arise  consistently  with 
the  facts  embodied  in  those  findings,  and 
with  the  answers  to  the  issues  which  are 
there  contained ;  whatever  may  be  brought 
before  the  House  consistently  with  those 
findings  not  being  in  any  manner  ques^ 
tioned,  may  be  perfectly  open  to  the  appel- 
lants; but  any  argument,  so  far  as  it  refers 
to  any  question  of  fact,  must  be  an  argu- 
ment which  is  in  every  respect  consistent 
with  the  truth  and  the  unquestioned  cha- 
racter of  the  findings  so  embodied  in  the 
decree. 

I  was  very  anxious  to  ascertain  what 
had  been  done  by  the  Vice  Chancellor, 
because  we  were  told,  again  and  again,  that 
the  Vice  Chancellor,  in  point  of  fact,  had 
said  that  the  whole  of  the  evidence  must 
be  regarded  as  evidence  taken  on  the  trial 
of  the  cause ;  and  I  put  it  therefore  to  Sir 
Fitzroy  Kelly  to  tell  me  whether  the  argu- 
ment could  be  carried  so  &r  as  to  hold 


that  the  Vice  Chancellor  had  diaregnded 
the  issues,  and  disregarded  the  order  for 
trying  those  issues^  and   had    considered 
himself  as  trying  the  cause  as  if  there  lad 
been  no  such  order.  It  must  be  dear,  upon 
an  exsmination  <^  the  matter,  that  what 
fell  &om  the  learned  Vice  Chancdlor  was 
never  intended  to  do  this.     He  thought  it 
was  desirable  the  whole  argument  d^oiild 
be   gone  into  —  the  argument  upon  the 
matters  of  fact  involved  in  the  issae,  as 
well  as  the  argument  upon  matters  of  law; 
but  the  Vice  ChanceUor  has  carefully  pre- 
served tiie  most  direct  prtx^  in  his  judg- 
ment that  he,  throughout,  regarded  himadf 
as  trying  the  issues,  andi«  accordingly,  Ids 
judgment  concludes  with  the  words,  that 
he  finds,  in  answer  to  the  four  issaes,  in 
the  affirmative  with  regard  to  all. 

I  do  not  think,  therefore,  that  it  is  pos* 
sible  for  the  appellants  to  derive  any  aid 
from  any  expressions  that  fell  from  the 
Vice  Chancellor  during  the  trial,  or  in  the 
course  of  the  argument.  It  is  dear  both 
from  the  form  of  the  verdict  entered 
up,  that  is,  from  the  form  of  the  pott^^ 
and  from  the  language  of  the  Vice  Chan- 
cellor, that  the  s^pellants  must  have 
known,  and  thoroughly  known,  that  the 
Vice  Chancellor  had  come  to  distinct 
findings  in  answer  to  the  questions  that 
he  was  bound  to  try,  and  therefore  the 
appellants  were  under  the  obligation  of 
resorting  to  the  act  of  parliament,  and 
ascertaiiung  from  the  act  of  parliantent  the 
course  which,  under  that  statute,  it  was 
their  bounden  duty  to  follow.  Tlierefbre. 
it  must  not  be  supposed  that  this  Hooae 
gives  way  to  a  technical  objection.  This 
House  is  compelled,  as  all  are  compelled, 
to  observe  the  act  of  pariiament ;  and,  in- 
asmuch as  we  find  a  distinct  enactmoit, 
that  the  verdict  of  the  Court  shall  have 
the  same  effect  as  the  verdict  of  a  jury, 
and  as  we  know  perfectly  well  that  the  ver- 
dict of  a  jury,  if  it  remained  unchallenged, 
would  be  conclusive,  we  must  bold  the 
verdict  of  the  Court  as  equal  to  the  verdict 
of  a  jury,  and  in  so  doing  the  cauae  is  not 
decided  on  any  technical  objection,  but  it 
is  decided  by  the  application  of  the  dear 
language  of  the  act  of  parliaments 

As  my  judgment  rests  upon  that  ground, 
I  think  it  unnecessary  to  advert  to  the  other 
ground  upon  which  the  objectioa  is  based 
— a  ground  undoubtedly  which  one  would 
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not  desire  to  see  extended.  At  the  same 
time  it  is  extremely  necessary  to  preserve 
tbe  distinction  that  has  been  taken  between 
the  ordinary  jurisdiction  of  the  Court  and 
the  consequential  jurisdiction  of  the  Court, 
and  which  I  think  I  am  boimd  to  say  was 
rightly  taken  in  the  cases  decided  by  this 
House  which  have  been  cited.  But,  for 
the  reasons  already  given,  it  is  unnecessary 
to  pray  the  aid  of  those  cases  in  support  of 
the  objection  which  has  been  now  taken. 

I  apprehend  that  this  will  not  be  made  the 
subject  of  any  order  by  your  Lordships ;  it 
is,  in  point  of  fact,  an  intimation  of  your 
Lordships'  opinion,  by  which  the  argument 
of  this  appeal  must  be  regulated;  that  the 
appeal  is  competent  to  the  appeUants  only 
to  the  extent  to  which  they  can  shew  matter 
of  error  in  the  decree  consistently  with  the 
finding  of  the  Vice  Chancellor  not  being  in 
any  manner  challenged. 

The  Attorney  General  then  argued,  first, 
under  the  46th  Rule  of  the  41st  Gene- 
ral Order,  that  notice  of  motion  for  a 
new  trial  might  have  been  given  not  later 
than  the  third  seal  after  the  term  in 
which  the  trial  was  had.  Here  the  trial 
was  had  in  Trinity  Term,  the  verdict  or 
findings  being  made  on  the  26th  of  May, 
yet  the  decree  was  drawn  up  on  the  1st  of 
June.  Trinity  Term  ended  on  the  11th 
of  June;  the  appellant  therefore  had  by 
the  appeal  order  the  whole  of  the  time  until 
the  third  seal  after  the  11th  of  June  to 
consider  and  determine  whether  or  not  he 
should  exercise  his  right  of  moving  for  a 
new  triaL  It  was  an  error  for  the  Court 
before  the  expiration  of  that  time  to  make 
a  decree  which  intercepted  that  right,  and 
the  appellant  was  entitled  to  come  to  that 
House  on  the  question  of  competency  to 
make  the  decree  precipitately.  The  coo- 
sent  of  the  parties  to  the  order  of  the  15th 
of  January,  1864,  which  varied  by  consent 
the  order  of  the  Lord  Chancellor  of  the 
2Ut  of  December,  1863,  did  not  extend  to 
the  drawing  up  and  passing  of  the  decree 
before  expiry  of  the  time  given  by  law  for 
motion  for  a  new  trial.  In  reply  to  ques- 
tions addressed  by  their  Lordships,  the 
Attorney  General  admitted  that  the  decree 
was  enrolled  on  the  18th  of  June,  therefore 
before  the  expiration  of  the  time  allowed 
for  motion  for  a  new  trial ;  that  the  appel- 
lant was  party  to  the  enrolment,  and  that 
he  had  not  n^ade  that  th^  subject  of  error 


to  their  Lordships'  House;  ako  that  at  the 
hearing  he  did  not  take  objections,  upon 
points  of  law  to  the  findings  being  entered 
or  to  the  decree  being  pronounced,  but  he 
observed  that  the  objections  to  the  findings 
were  mentioned  at  the  hearing. 

The  Attorney  General  next  left  it  to  their 
Lordships  whether  he  was  estopped  by  the 
consent  which  appears  upon  the  face  of  the 
order  of  the  15th  of  January,  1864,  from 
arguing  that  a  decree  made  under  that 
order  was  a  nullity,  that  order  being  con- 
trary to  the  Lord  Chancellor's  order  of  the 
21st  of  December,  1863. 

Thirdly,  there  is  enough  upon  the  face 
of  the  specification,  taken  with  the  ad- 
missions which  were  made  at  the  trial, 
to  shew  that  the  patent  is  void.  The  spe- 
cification describes  two  processes;  as  to 
one  of  these  the  patentee  admitted  on 
the  trial  that  it  was  not  new,  and  said  that 
it  was  not  claimed  as  part  of  the  invention. 
But  on  the  true  construction  of  the  specifi- 
cation both  these  processes  were  claimed  as 
new;  and  if  this  be  so  and  one  was  not 
new,  the  patent  was  void.  In  Simpson  v. 
Holliday^  without  any  evidence  before  the 
Court  except  that  wluch  was  given  at  the 
trial,  without  any  entry  upon  the  decree,  • 
the  Lord  Chancellor,  instead  of  ordering 
a  new  trial,  reversed  the  findings  and  made 
a  declaration  dismissing  the  bill 

The  present  case  was  argued  before  the 
Vice  Chancellor  upon  the  whole  of  the 
matters  of  law  and  fact  Admissions  made 
by  counsel  in  his  opening  speech  must  bind 
him  for  the  rest  of  the  cause,  and  may  be 
looked  at  with  reference  to  this  point  On 
appeal  such  admissions  must  be  held  to  be 
binding,  though  not  entered  on  the  £Eice 
of  the  decree. 

The  Lord  Chancellor. — Is  it  now 
admitfbd  by  counsel? 

Mr,  Cfrove, — Certainly  not,  my  Lord.  I 
put  quite  a  different  interpretation  on  what 
passed  before  the  Vice  CTiaucellor  from  that 
which  the  Attorney  General  does. 

[In  the  course  of  the  argument  Lord  West- 
bury  made  observations  to  the  following 
effect — In  Simpson  v.  Ualliday  I  came  to 
the  conclusion  that  the  patent  was  bad,  be- 
cause counsel  admitted  that  one  part  of  the 
specification  was  impracticable.  The  cause 
came  before  me  upon  motion  for  a  new  trial. 
The  evidence  proved  a  certain  result,  which 
it  was  not  in  the  power  of  the  parties  to 
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check;  hnd  the  admission  been  one  of  fact^ 
I  should  have  taken  care  that  it  was  embo- 
died in  the  order;  otherwise,  on  appeal, 
this  House  could  not  have  looked  at  it 
Here  the  admission  does  not  relieve  you 
from  the  finding  that  the  specification  is 
good.  Suppose  the  Judge  below  had 
founded  himself  on  the  admission,  without 
further  evidence  being  given  upon  that 
point,  that  would  be  a  case  which  might 
be  considered;  but  I  do  not  understand 
how  the  Court  of  appeal  can  be  guided  by 
anything  except  what  appears  on  the  face 
of  the  decrea] 

The  Lord  Chakcellor. — ^You  cannot 
go  into  anything  except  that  which  is  on 
tiie  &ce  of  the  decree,  unless  both  parties 
agree  to  it 

The  Attorney  General  then  ai^ed: 
There  is  enough  on  the  fiice  of  the  judg- 
ment of  the  Vice  Chancellor,  taken  in  con- 
nexion  with  the  specification,  to  shew  that 
his  construction  of  the  specification  was 
wrong.  One  of  the  findings  with  regard 
to  the  specification  necessarily  involves 
matters  of  law;  to  shew  this  it  is  permis- 
sible to  refer  to  the  specification  and  to 
the  judgment 

Lord  Wbstbury. — ^If  you  can  shew 
that  the  conclusions  of  law  are  inconsistent 
with  the  findings,  it  is  open  to  you  to  do 
so,  but  you  must  shew  it  from  the  specifi- 
cation; you  must  keep  yourself  within 
the  four  comers  of  that  instrument  You 
cannot  refer  to  his  Honour's  judgment  to 
contravene  his  findings. 

Lord  Chslmsford. — To  contend  that 
the  erroneous  construction  by  the  Vice 
Chancellor  of  the  specification  led  him  to 
an  incorrect  finding,  would  be  to  get  behind 
the  findings. 

Sir  Fitzroy  Kelly » —  Suppose  that,  be- 
fore the  issues  were  tried,  this  question, 
a  mere  point  of  law,  viz.,  whether  a  process 
admitted  to  be  not  new  was  or  not  claimed 
by  the  specification,  were  argued  and  de- 
cided against  the  patentee,  and  after  that 
the  tried  on  the  issues  was  proceeded  with 
and  verdict  found  for  the  patentee,  the 
appellant  could  then  come  before  the  House 
on  that  distinct  point  of  law  irrespectively 
of  the  findings.  The  form  of  the  decree 
would  not  exclude  that  point.  The  judg- 
ment of  the  Vice  Chancellor  was  analogous 
to  and  should  be  treated  as  special  matter 
indorsed  upon  the  postea. 


Lord  Wbstbitrt. — You  should  have 
moved  for  a  new  trial ;  then  very  possibly 
the  new  trial  might  have  become  sap»- 
fluous,  as  it  did  in  Simpson  v.  HolUdcni, 
because  the  Lord  Chancellor  might  have 
said  he  was  of  opinion  from  the  evidence 
that  upon  construction  the  specification 
was  bad.  la  this  case,  even  if  we  came  to 
a  construction  of  the  specification,  and  held 
that  the  second  process  is  part  of  tiie  matter 
claimed,  we  should  sdll  be  unable  to  ascer- 
tain the  fact  that  it  is  not  new,  becanse  we 
are  precluded  frY>m  any  inquiry  into  the 
fact  by  the  finding  that  it  is  new. 

Sir  Fitzroy  Kelly, — This  decree  iws 
irregular,  having  been  made  before  expiiy 
of  the  time  allowed  for  appeal  Still,  having 
been  once  made,  it  could  not  be  treated  as 
a  nullity.  It  could  only  be  got  rid  of  on 
appeal  It  was  properly  enrolled,  and  is 
subject  to  appeal 

Lord  Chklmrford. — You  might  have 
I4[>plied  to  have  it  set  aside  for  irrq^^nlarity: 
taking  a  step  waives  the  irregularity.  Your 
enrolling  this  decree  was  a  step  amounting 
to  a  waiver. 

The  Lord  Chancellor  gave  judgment 
as  follows. — ^Your  Lordships  having  already 
decided  that  the  i^pellants  conld  only  be 
heard  upon  what  appeared  on  the  £sce  of 
the  decree,  I  have  only  very  little  to  add 
in  respect  of  what  has  since  been  argued ; 
because,  in  my  opinion,  that  decision  neces- 
sarily involves  this,  that  your  Lordships 
were  bound  to  take  it  for  granted  that  the 
findings  of  t^e  Court  were  correct,  and  that 
every^ng  was  correct  which  did  not  ap- 
pear to  be  wrong  upon  the  face  of  the 
decree. 

Now  the  point  that  has  been  said  to  be 
wrong  on  the  face  of  the  decree  I  undei^ 
stand  to  be  this :  this  invention,  it  is  ai^ed 
on  behalf  of  the  appellants,  consisted  of 
two  parts-^we  will  caU  them  A.  and  B;  and 
they  say,  your  invention  must  appear  upon 
the  face  of  the  specification,  and  on  the 
face  of  your  specification  you  have  claimed 
two  processes,  A.  and  R  At  the  trial,  it 
is  said  it  was  admitted  by  the  counsel  that 
B.  W9S  jiot  novel.  The  appellants  say,  yon 
did  not  pretend  or  give  any  evidence  to 
shew  that  it  was  new.  But,  say  the  respon- 
dents, we  are  not  bound  to  do  that,  for  we 
contend  that,  according  to  the  tnxe  oon- 
stmction  of  the  specification,  B  is  no  part 
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of  the  invention  claimed.   The  learned  At- 
torney General  and  Sir  Fitzroy  Kelly  liave 
contended  tliat  that  is  a  matter  open  to 
them  to  argae  now  before  your  Lordships. 
I  am  clearly  of  opinion  that  that  is  not  so, 
because  if  that  be  the  correct  view  of  the 
case,  of  course  it  would  be  quite  obvious 
(as  was  pointed  out  in  the  course  of  the 
aigument)  that  the  finding  that  the  inven- 
tion was  new  was  a  wrong  finding,  because 
the  invention  means  all  that  is  contained 
in  the  specification.  Of  course  it  does  refer 
to  the  specification;  and  if  that  includes  two 
processes,  one  of  which  was  old  and  one 
new,  then  to  find  that  the  invention  was 
new  was  wrong,  and  th^^t  could  have  been 
set  right  by  a  motion  for  a  new  trial   That 
course  of  proceeding  possibly  might  have 
been  modified,  as  it  was  by  the  late  Lord 
Chancellor  in  the  case  of  Simpaon  v.  Bollu 
day^  where  it  was  quite  obvious  that  justice 
could  be  completely  done,  where  the  cir- 
cumstances were  such  as  to  call  for  it,  with- 
out the   necessity  of  going  through  the 
whole  process  over  again.  It  appears  to  me 
therefore  that  this  matter  is  not  open  before 
your  Lordships  now,  and  consequently  that 
no  objection  can  be  validly  made  to  the 
decree. 

Then  there  is  this  point  of  form.  It  is 
said  that  the  decree  was  wrong,  because 
it  was  a  decree  drawn  up  before  the  time 
of  moving  for  a  new  trial  had  elapsed. 
Perhaps  it  is  worth  suggesting  for  inquiry 
whether  it  may  not  be  a  convenient  practice 
that  there  should  be  a  rule  for  the  future 
that  decrees  shall  not  be  drawn  up,  except 
by  consent,  before  the  time  for  moving  for 
a  new  trial  has  passed.  I  do  not  know  how 
that  may  be,  but  here  what  took  place  was 
this:  on  the  15th  of  Januaiy,  when  the 
order  by  consent  was  made  substituting 
the  mode  of  trial  by  the  Judge  instead  of 
by  a  jury,  it  was  also  ordered  that  the  cause 
should  be  set  down  for  hearing  at  the  same 
time,  or  immediately  after  the  termination 
<»f  the  trial  It  may  be  doubtful,  on  the  face 
of  that  order,  wheUier  that  part  of  the  order 
was  or  was  not  by  consent.  If  it  was  by 
consent,  of  course  no  party  could  complain 
of  that  having  been  then  done  which  they 
agreed  should  be  then  done,  namely,  that 
the  cause  should  be  heard ;  and  when  it 
is  said  that  the  parties  consented  that  a 
cause  shall  be  heard  on  a  particular  day. 


of  course  by  implication,  they  consent  that 
the  cause  shall  be  disposed  of  on  that  day. 
Therefore,  if  that  was  by  consent,  there 
was  an  end  of  it,  and  if  it  was  not  by 
consent,  then  it  was  an  order  made  by  his 
Honour  the  Vice  Chancellor,  which  pos- 
sibly might  have  been  complained  of.  No 
doubt,  if  either  party  had  said,  we  would 
rather  have  some  time  to  consider  whether 
there  shall  be  a  motion  for  a  new  trial  or 
not,  we  must  presume  that  it  would  have 
been  attended  to.  But  that  forms  no  part 
of  the  subject-matter  of  the  present  appeal 
I  am  of  opinion,  therefore,  that  the  pro- 
nouncing of  the  decree  a  few  days  adFter 
the  disposal  of  the  trial,  although  it  might 
not  have  been  a  very  convenient  mode, 
was  an  order  which  either  was  consented 
to,  or  certainly  not  objected  to ;  it  was 
done  in  conformity  with  what  seems  to 
have  been  the  wish  of  the  parties. 

It  appears  that  the  appellants  themselves 
enrolled  the  decree.  I  do  not  complain  of 
that.  There  is  no  doubt  that  what  was  said 
is  perfectly  true,  namely,  that  if  parties 
wish  to  get  the  opinion  of  this  House,  they 
have  a  right  to  enrol  the  decree  at  the 
earliest  possible  moment.  But  I  think  they 
can  hardly  complain  that  time  was  not  left 
for  them  to  move  for  a  new  trial,  when 
they  themselves  made  it  impossible  by 
enrolling  the  decree ;  for  although  the  de- 
cree is  enrolled,  I  am  certainly  of  opinion 
that  if  a  motion  is  made  for  a  new  trial 
within  the  time  allowed  for  that  purpose 
parties  cannot  be  deprived  of  that  right 
which  the  statute  gives  them  to  make  such 
a  motion,  because  the  other  parties  have 
proceeded  rapidly  to  get  their  decree  en- 
rolled. It  appears  to  me  that  this  is  a  mere 
question  of  irregularity,  and  one  that  cannot 
now  be  attended  to. 

I  re^et  that  I  do  not  see  my  way  to  come 
to  a  conclusion  upon  the  question  of  costs 
different  from  that  which  is  the  ordinary 
rule  of  the  Court — that  the  costs  must 
follow  the  event  I  think,  therefore,  the 
appeal  must  be  dismissed  with  costs.  I 
therefore  move  yout  Lordships  that  the 
appeal  be  dismissed  with  costs. 

LoBD  Chelmsford. — I.  am  entirely  of 
the  same  opinion. 

Lord  Wbstbury. — I  feel  extreme  regret 
that  I  am  obliged  to  concur  in  the  motion. 
The  conclusion  is  arrived  at  wholly  by  force 


538 


COURTS  OF  CHANCERY: 


[N.& 


of  the  statute.  My  regret  is,  because  I  feel 
that  the  appellants  have  fallen  a  sacrifice 
to  the  intricacies  of  a  very  involved  pro- 
ceeding, the  mode  of  dealing  with  which 
they  do  not  appear  thoroughly  to  have 
understood.  The  objections  taken  to  the 
decree  are  wholly  untenable,  and  such  as  it 
would  not  be  competent  to  the  House,  con- 
sistently  with  the  due  interpretation  of  the 
statute,  to  adopt.  I  feel  myself  obliged, 
therefore,  to  concur  with  my  two  noble  and 
learned  friends  that  the  appeal  must  be 
dismissed  with  costs. 

Decree  affirmed,  and  appeal 
dismutsedy  leith  costs. 

Solicitora— Messr*.  Tuke  k  Valpy,  for  appellanta ; 
Mr.  J.  Henry  Johnson,  for  respondents. 


Lords  Justices.  ) 

9.       f      ^^ 


March  19. 


re  EDMUNDS. 


Lands  Clauses  Consolidation  Act,  s,  80. — 
Costs — TajratioH — Periodical  Sales. 

Orders  for  the  payment  and  taxation  of 
the  costs  of  petitions  respecting  the  applicor 
tion  of  purchase-money  of  property  taken  hy 
railway  companies  under  their  statutory 
powers  must  follow  the  wm-ds  of  the  Lands 
Clauses  Consolidation  Acty  8  <C*  9  Vict.  c.  18. 
8.  80. 

Semble,  that  under  an  order  for  half-yearly 
sales  of  a  certain  pari  of  stock  in  which  the 
purchase-m/mey  of  leaseholds  taken  by  the 
company  had  been  invested,  and  for  payment 
of  the  proceeds  of  each  sale,  together  with 
tite  dividends  on  the  remaining  stock,  to  a 
tenant  for  life  and  for  taxation  and  pay- 
ment  of  costs  according  to  the  act,,  the  Taxing 
Master  may,  without  afresh  order,  tax  the 
costs  of  each  such  periodical  sale  as  it 
occurs. 

The  London,  Chatham  and  Dover 
Railway  Company  had  taken  leasehold 
premises  to  which  the  petitioner,  Mrs. 
Catherine  Cousens,  was  entitled  as  tenant 
for  life.  The  purchase-money  was  invested 
in  Bank  annuities,  and  an  order  was 
obtained  from  Vice  Chancellor  Stuart,  on 
the  9th  of  February,  for  the  sale,  every  half 
year  during  the  petitioner's  life,  and  for  pay- 


ment to  the  petitioner,  together  with  the 
dividends  of  the  then  remaining  stock,  of  one 
twenty-ninth  part  of  the  stock.  In  addition 
to  the  usual  direction  for  the  payment  by 
the  company  of   the  costs,  and  for  the 
taxation    of   such    costs    by  the  Taidog 
Master   if  the  parties   differed,   the  Vice 
Chancellor,  on  a  representation  on  beh&lf 
of  the  petitioner  that  the  Taxing  Master 
had  intimated  that,  under  the  order  in  its 
usual  form,  he  could  not  tax  more  than 
once,  and  that  there  would  thus  arise  some 
difficulty  as  to  the  taxation  of  the  costs  oi 
the  half-yearly  sales,  the  amount  of  wbich, 
as  dependent  on  the  length  of  the  peti- 
tioner's   life,    could    not    be     calculated 
prospectively,  inserted  the  following  words 
in  the  order: — "  And  it  is  ordered  that  the 
said  London,  Chatham  and  Dover  Railway 
Company  do  pay  to  the  plaintiff  from  time 
to  time  her  costs  of  the  periodical  sales 
hereby  directed,  such  costs  to  be  also  taxed 
by  the  Taxing  Master  in  case  the  parties 
differ." 

Mr.  Kekeunch  having  unsacoessfully 
applied  to  the  Vice  Chancellor,  on  behalf 
of  the  company,  for  the  omission  of  the 
additional  words,  as  not  justified  by  the 
Lands  Clauses  Consolidation  Act,  s.  80, 
now,  by  consent,  without  a  formal  appeal, 
repeated  his  application  before  the  Lonls 
Justices. 

Mr.  Yoolj  for  the  petitioner,  oi^K>sed 
any  change  in  tho^rder. 

Their  Lordships  directed  the  omii^ion 
of  the  words  complained  of.  They  were  of 
opinion  that  the  order  must  follow  the 
words  of  the  act ;  but  that  there  would  be 
no  occasion  to  obtain  a  fre^h  order  for 
taxation  in  reference  to  the  costs  of  each 
sale.  The  costs  must  be  carried  in  under 
the  original  order  whenever  incurred ;  and 
if  the  Master  should  refuse  to  tax  them 
when  so  from  time  to  time  carried  in, 
the  petitioner  might  then  come  to  the 
Court  for  a  fresh  order  for  the  taxation  of 
them,  and  the  railway  company  would  have 
to  pay  the  costs  of  any  such  application. 

Solicitors — Mepsn.  Miller  k  Smith,  for  the  peti- 
tioner ;  Messrs.  Freshfields  &  Newman,  for  the 
railway  company. 
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Jan.  16,  19,  23;    } 

March  24.         j 


YATES  V.  JACK. 


AndnU  Lights — It^'unction — Inquiry  at 
Ckamben  as  to  proposed  Works — 2  i  3 
WaL  4.  c.  71. 

Where  an  injuncUon  is  granted  against 
obstructing  the  ancient  lights  of  business 
premises,  the  Court  ought  not  to  make 
OMjf  declaration  narrowing,  or  appearing  to 
narrow,  the  right  of  the  plaintiff  to  the  quan- 
tity of  light  theretofore  used  by  him  for  tJie 
purpose  of  his  business. 

Semble— Mo^  the  defendant,  to  establish 
his  defence,  must  shew  that,  for  whatever  pur- 
pose the  plaintiff  might  wish  to  employ  the 
Ught,  there  wotUd  be  no  material  interference 
fsiih  it,  for  the  right  conferred  or  recog- 
nised by  the  statute,  2  dh  3  Will  4.  c.  71,  is 
an  absolute  and  indefeasible  right  to  tlie 
enfoyment  of  the  light,  without  reference  to 
the  purpose  for  which  it  has  been  used  (1). 

In  a  decree  for  an  injunction  to  restrain 
the  defendant  from  obstructing  ancient  lights, 
and  from  permitting  existing  obstructions  to 
remain,  a  proviso  was  inserted  enabling  the 
parties  to  go  before  the  chief  clerk  for  the 
purpose  of  cueertaining  what  existing  or 
proposed  works  were  or  would  be  a^reach 
of  the  injunction. 

In  this  case  the  pUiintiffis  were  bonded 
store  merdbants  and  wholesale  export  mer- 
chants, canying  on  buBiness  in  copartner- 
ship,  under  the  style  or  firm  of  O.  B.  Yates 
&  Son,  at  and  upon  a  messuage  and  ware- 
hoose,  Nos.  3  and  4,  Lower  East  Smith- 
field,  in  the  city  of  Loudon,  of  which  the 
plaintiff  G.  B.  Yates  was  the  owner  in  fee. 
These  premises  were  on  the  north  side  of 
the  street,  to  which  they  had  a  frontage  of 
29  feet  3  inches,  and  were  rebuilt  in  their 
present  condition  about  the  year  1837, 
since  which  time  the  external  elevation 
thereof  had  remained  unaltered.  Lower 
East  Smithfield  was  a  narrow  street,  25  feet 
2  ibcheB  wide  in  the  place  where  the  pre- 
mises of  the  plaintiffs  were  situated,  and 
on  tiie  opposite  side  of  the  street  were  cer- 
tain premises  known  as  Downe's  Wharf, 
having  a  firontage  to  the  street  of  90  feet 

(1)  Aee  Jackaon  v.   tba  Duke  of   Newcastle, 
S3  Lav  J.  Bep.  (K.8.)Chaao.  698. 

New  Smin,  35.— Chakc. 


8  inches.  Upon  one  end  of  this  wharf, 
and  adjoining  the  street,  formerly  stood  a 
building  53  feet  10  inches  wide,  of  the 
height  of  31  feet  6  inches  as  alleged  by  the 
plaintiffs,  but  according  to  the  evidence  of 
the  defendant  34  feet  6  inches  to  the  top 
of  the  parapet,  and  then  sloping  backwards  to 
the  height  of  40  feet  9  inches  to  the  top  of 
the  roo£  A  part  of  this  last-mentioned  build- 
ing was  immediately  opposite  the  greater 
part  of  Nos.  3  and  4,  Lower  East  Smithfield, 
and  opposite  the  residue  of  the  plaintiffs' 
premises  was  an  open  way  12  feet  3  inches 
wide,  dividing  the  last-described  building 
^m  another  building,  which  was  24  feet 
7  inches  wide,  and  only  19  feet  5  inches 
high  to  the  top  of  the  parapet  on  each  side ; 
but  the  front  sloped  upwards  from  each 
side  towards  the  centre  until  it  attained  an 
additional  central  height  of  5  feet  6  inches. 
The  defendant,  having  recently  become 
possessed  of  Downe's  Wharf,  had  pulled 
down  these  buildings  and  begun  to  erect  on 
the  site  thereof,  and  of  the  open  way,  a 
new  building,  which  he  intended  to  build 
to  the  height  of  68  feet,  immediately  oppo- 
site the  premises  of  the  plaintiffs,  but  placed 
back  so  as  to  leave  the  width  of  the  street 
30  feet  instead  of  26  feet  2  indias.  The 
plaintiffs  thereupon  filed  their  bill  for 
an  injunction  to  restrain  the  defendant,  his 
agents,  <fec.,  from  proceeding  with  his  said 
works,  and  from  erecting  any  building  upon 
the  site  of  the  open  way  described,  and 
from  erecting  any  buildings  upon  the  other 
part  of  Downe's  Wharf  of  a  greater  height 
respectively  than  that  of  the  ancient  build- 
ings respectively  which  formerly  stood 
thereon,  and  from  erecting  any  building 
whatsoever  in  Lower  East  Smithfield  afore; 
said,  so  or  in  such  manner  as  to  darken, 
injure  or  obstruct  any  of  the  ancient  lights 
or  windows  of  the  said  messuage  and  ware- 
house, Nos.  3  and  4  in  the  same  street,  as 
the  same  ancient  lights  and  windows  were 
enjoyed  previously  to  the  taking  down  of 
the  said  ancient  buildings  which  formerly 
stood  opposite  the  same  messuage  and 
warehouse,  or  some  part  thereof,  and  from 
erecting  any  building  whatsoever  in  Lower 
East  Smithfield  aforesaid  whereby  the  free 
access  of  light  and  air  to  the  said  messuage 
and  warehouse,  Nos.  3  and  4  in  such  street, 
as  enjoyed  previously  to  the  taking  down  of 
the  said  ancient  buildings,  might  be  in  any 
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way  obstnicted  or  prejudiced  And,  further, 
thftt  if  the  defendant  should,  bdbre  the 
granting  of  such  injunction,  have  erected 
any  such  buildings,  he  might  be  ordered  to 
take  them  down. 

The  defence  was,  that  no  material  injnry 
would  be  done  to  the  business  of  the  plain- 
tiffs by  the  proposed  new  buildings. 

The  case  came  before  Wood,  V.C,  upon 
motion  for  a  decree,  when  his  Honour 
declared  that  the  plaintiffs  were  entitled  to 
the  free  access  of  light  and  air  to  the  win- 
dows of  their  messuage  and  premises  to 
such  an  extent  as  would  enable  them  to 
use  and  enjoy  the  said  messuage  and  pre- 
mises for  the  purposes  of  their  business 
without  any  material  diminution  of  the  use 
and  enjoyment  which  the  plaintiffs  had 
thereof  for  the  same  purposes  immediately 
before  the  pulling  down  of  the  ancient 
buildings  opposite  to  the  said  messuage 
and  premises.  And,  it  appearing  to  his 
Honour  that  the  building  proposed  to  be 
erected  by  the  defendant  would  materially 
affect  such  use  and  enjoyment,  the  defen- 
dant was  to  be  at  liberty  to  adduce  further 
evidence  as  to  the  possibility  of  altering 
his  proposed  erections  so  as  not  to  interfere 
with  the  rights  of  the  plaintiffik  And  he 
directed  an  inquiry  in  chambers  whether 
any  and  what  alterations  in  the  designs 
proposed  by  the  architect  of  the  defendant 
were  necessaiy  or  proper  and  sufficient  for 
the  purpose  of  preventing  the  buildings 
proposed  to  be  erected  by  the  defendant 
from  interfering  with  any  right  of  the 
plaintiffik  And,  in  the  mean  time,  and  until 
the  further  order  of  the  Court,  he  granted 
an  injunction  to  restrain  the  defendant 
from  erecting  any  building  to  a  greater 
height  than  35  feet  opposite  the  plaintilk* 
premises. 

The  plaintiflb  appealed  from  this  decree, 
as  not  giving  them  all  the  relief  to  which 
they  were  entitled. 

A  great  deal  of  evidence  was  gone  into 
on  both  sides  as  to  the  interception  of  the 
direct  rays  of  the  sun  by  the  proposed  new 
buildings,  and  the  compensation  that  would 
be  affonied  by  the  widening  of  the  street, 
and  also  as  to  the  amount  of  light  and  air 
necessary  for  the  purposes  of  the  phintifb' 
business.  The  effect  of  this  evidence  is 
stated  in  the  judgment  of  the  Lord  Chan- 
cellor. 


Mr,  RoH  and  Mr.  O.  N.  Colt,  for  the 
plaintiffs. — ^The  declaration  of  the  Tioe 
Chancellor  does  not  go  &r  enougL  We  are 
entitled  to  as  much  light  and  air  as  we 
enjoyed  before,  without  reference  to  whit 
our  present  business  requires.  We  also 
object  to  so  much  of  the  decree  as  gives 
liberty  to  the  defendant  to  adduce  further 
evidence. — 

Jackson  V.  the  Dtthe  o/ iVemxut^,  33 

Law  J.  Rep.  (n.s.)  Chanc.  69& 
Tapling  v.  Jonea^  34  Law  J.  Rep.  (n.s.) 

C.P.  342. 
Clarke  v.  Clark^  supra,   151 ;  &  c.  1 

Law  Rep.  Ch.  Ap.  16. 
Siokee   v.   the   City    Offitxe  Company, 

11  Jur.  N.S.  560. 
The  Attorney  General  (Sir  JR.  Palmer), 
Mr.  O.  M.  Oxford  and  Mr.  Norton  Snuih, 
for  the  defendant,  referred  to 

The  Attorney  General  v.    Niehol,   16 
Ves.  33a 

Mr.  RoUy  in  reply. 
Johnean  v.  Wyatt,  2  De  G«x,  J.  &  Sm. 
18 ;    s.  c.    33   Law  J.    R^p.   (n.s.) 
Chaaa  394. 

The   Lqsd  Chanckllob    (March   24), 
after  stating  the  position  of  the  premises 
and  the  alterations  proposed  to  be  made 
by  the  defendants,  proceeded  as  follows.— 
lliere  has  been  a  great  deal  of  evid^oe 
adduced  on  both  sides.    The  plaintiffs  were 
bound  to  make  out  that  the  proposed  new 
buildinfis  would  materially  interfere  with 
them  in  the  enjoyment  of  the  light  and  air 
which  they  had  previously  enjoyed.    Fart 
of  the  evidence  consisted   of   plans  and 
drawings  made  to  a  scale,  ahewing  the 
width  of  the  street  and  the  height,  as  w^ 
ci  the  old  as  of  the  intended  new  building. 
The  plans  of  the  plaintiffs  do  not  in  ^ 
respects   aocuiately  agree  with    those  of 
the  defendant,  but  the  differences  are  not 
important    Both  sides  agree  that  the  width 
of  the  street,  while  the  old  bnildings  were 
standing,  was  only  25  feet  2  inches,  and 
that  the  new  buildings  are  to  be  carried 
back  so  as  to  make  the  street  30  feet  wide. 
There  was  a  parapet  running  along  the  top 
of  the  old  buildings  and  projecting  ovdr  the 
etreet,  so  as  to  narrow  the  street  for  the 
purpose  of  the  access  of  light.     The  defen- 
dant represents  the  height  of  this  parapet 
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to  have  been  34  feet  6  inches,  and  its 
vidth  such  as  to  reduce,  for  the  purpose  of 
light,  the  width  of  the  street  from  25  feet 
2  inches  to  23  feet  5  inches.    The  plain- 
tiffs say  the  height  was  only  31  feet  6 
inches,  but  the  defendant  may  have  had 
better  means  of  knowing  the  dimensions, 
and  1  shall  assume  his  measurement  to  be 
correct    It  appears  from  the  evidence  and 
the  plans,  which  are  made  on  scales  stated 
on  the  £ftce  of  them,  that  the  shop  or 
ground-floor  room  of  the  plaintiffs  is  1 1  feet 
high,  and  the  window  occupies  the  whole 
front  from  tl^e  height  of  3  feet  9  inches 
from  the  ground  to  the  ceiling.     A  line 
diHwn  from  the  centre  of  this  window,  t^  e, 
from  a  point  about  7  feet  from  the  ground 
to  the  top  of  the  parapet^  if  it  had  remained 
in  existence,  would  cut  the  intended  new 
biiildiug  at  a  height  of  44  feet  from  the 
gn>und    If,  therefore,  the   new  building 
did  not  exceed  44  feet  in  height,  exactly 
the  same  quantity  of  direct  rays  of  light 
would  reach  the  centre  of  the  plaintiffs* 
ground-floor  windows  as  reached  it  during 
the  existence  of  the  old  buildings.    In  other 
words,  a  building  44  feet  high,  at  a  dis- 
tance of  30  feet,  would  obstruct  direct  light 
at  the  same  angle'as  a  building  of  34  feet 
6  inches  at  a  distance  of  22  feet  5  inches. 
All  this,  though  not  stated  in  words,  is 
manifest  from  the  diagrams  in  evidence. 
The  proposal  of  the  defendant,  however,  is 
to  erect  a  building  not  44  feet,  but  67  feet 
high,  and  the  first  question  therefore  is, 
whether  the  addition  of  23  feet  in  height 
to  a  building  44  feet  high,  opposite  the 
plaintiffs'  shop  at  a  distance  of  30  feet, 
wiU  cause  such  an  obstruction  of  the  light 
previously  enjoyed  as  materially  to  inter- 
fere with  thei^  comfort  and  enjoyment  of 
light,  either  for  domestic  purposes  or  for 
the  purposes  of  their  business.    Numerous 
witnesses  were  examined  on  both  sides, 
and  it  is  on  a  comparison  of  their  testi- 
mony, corrected  or  modified  by  common 
observation  and  common  sense,  that  the 
case  must  be  decided.    On  the  part  of  the 
plaintifb  seven  architects  were  examined, 
and  on  the  part  of  the  defendant  five. 
Those  examined  on  the  part  of  the  plain- 
tiffs say  confidently  that  the  erection  of  a 
building  67  feet  high  at  a  distance  of  30 
feet  from  the  plaintiffs*  shop  will  cause  very 
serious  diminution  of  light,  as  compared 


with  what  they  previously  enjoyed.  Those 
examined  for  the  defendant  deny  this,  and 
say,  that  the  proposed  new  building  will 
cause  no  ii^ury  at  aU  to  the  plaintiffs.  I 
pay  no  attention  to  the  circumstance  that 
the  number  of  witnesses  thus  examined  for 
the  plaintifls  is  somewhat  more  than  that 
of  those  who  were  examined  for  the  defen- 
dant It  is  a  rule  of  common  sense,  which 
commends  itself  to  the  understandings  of 
all,  that  witnesses  panderandi  aunty  non 
numerandi.  1  will  assume  that  these  gen- 
tlemen are  all  equally  experienced  in  the 
profession,  and  are  speaking  with  no  other 
bias  than  that  which  experience  shews  us 
always  operates  on  the  minds  of  profes- 
sioniJ  or  scientific  persons,  when  called  on 
to  give  evidence  in  the  way  of  opinion 
as  to  matters  relating  to  subjects  in  which 
they  are  skilled.  What,  then,  so  frir  as  we 
can  collect,  are  the  data  on  which  the 
opinions  on  the  one  side  and  on  the  other 
are  founded  1  And  first,  as  to  the  plaintiffs, 
Mr.  Hesketh,  an  architect  and  surveyor, 
tells  us  that  the  whole  depth  of  the  pbdn- 
tiffs'  shop  is  22  feet,  and  that  where  the 
old  building  stood  direct  light  entered  over 
it  into  the  plaintiffs'  shop  to  the  depth  of 
13  feet  on  the  floor,  whereas  when  the 
proposed  new  buildings  are  erected  it  will 
only  enter  to  the  depth  of  6  feet.  But, 
further,  it  is  to  be  observed  that,  thou^ 
the  height  of  a  great  part  of  the  old  build- 
ing was,  as  I  assume,  34  feet  6  inches,  yet 
this  certainly  was  not  true  as  to  the  whole 
of  it  The  extreme  east  portion  was  sepa- 
rated from  the  west  by  an  open  passage 
12  feet  8  inches  in  width,  and  had  a  front- 
age towards  the  street  of  24  feet  7  inches, 
the  height  of  the  roof  being  only  25  feet. 
The  whole  of  the  open  passage  was  directly 
opposite  to  the  extreme  east  part  of  the 
plaintiffs'  premises,  and  though  the  low 
building  to  which  I  have  referred  was  not 
directly  opposite  to  any  part  of  the  plain- 
tiffs' premises,  yet  a  great  deal  of  direct 
light  reached  the  shop  diagonally  over  it, 
and  the  evidence  of  the  plaintiffs'  architects 
goes  to  shew  that  the  raising  of  the  new 
building  over  this  eastern  portion  of  the 
old  premises  will  intercept  a  great  deal  of 
valuable  direct  light  These  are  the  prin- 
cipal grounds  on  which  the  architects 
examined  by  the  plaintiffs  formed  their 
opinions.     The  architects  who  gave  evi- 
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dence  for  the  defendant  do  not  dispute 
the  allegations  as  to  the  direct  light  being 
intercepted  to  the  extent  stated  by  the 
witnesses  for  the  plaintiffs.  Indeed,  that 
was  impossible,  llie  facts  spoken  to  were 
mathematically  demonstrable.  But  they 
say  that  the  setting  back  of  the  face  of  the 
building  so  as  to  widen  the  street  from 
25  feet  2  inches,  or,  taking  the  parapet 
into  account,  from  22  feet  to  30  feet,  will 
be  of  immense  advantage  to  the  plaintiffs, 
and  one  of  them,  Henry  Baker,  is  of  opin- 
ion that  it  will  more  than  compensate  the 
loss  of  light  from  the  increased  height  of 
the  new  building.  They  seem  to  think  that 
the  increased  width  of  the  street  will  give 
a  large  increase  of  reflected  lights  more 
than  in  proportion  to  the  increased  width; 
and  one  of  them,  Arthur  S.  Newman, 
says  that  the  open  space  to  the  east  on 
the  opposite  side  of  the  street,  will  afford 
a  large  supply  of  light  Now,  contrast- 
ing this  evidence  on  the  one  side  and  on 
the  other,  I  cannot  hesitate  to  say  that 
the  evidence  for  the  plaintiff's  greatly  pre- 
ponderates. The  comparison  of  the  extent 
to  which  direct  light  will  reach  the  floor  of 
the  plaintiffs'  shop  after  the  erection  of- the 
new  building,  with  that  which  they  have 
heretofore  enjoyed,  is  evidence  of  very  great 
force,  and  cannot  be  treated  as  mere  evi- 
dence of  opinioiL  Besides,  I  must  remark 
that  on  such  a  question  as  this  every  one 
must  be  allowed  to  bring  his  own  observa- 
tion and  experience  to  bear.  And  I  own 
that,  even  if  there  had  not  been  a  sin^ 
witness  examined,  I  should  almost  be  in- 
clined to  say  it  required  no  proof  to  satisfy 
me  that  in  a  narrow  street^  only  30  feet 
wide,  when  the  opposite  building  was 
already  44  feet  high,  the  raising  of  that 
building  by  rather  more  than  half  its  former 
height  must  cause  a  serious  diminution  of 
light  to  the  opposite  side  of  the  street.  Met 
,  ipsa  loquitur.  Still  more  obvious  is  it,  that 
this  injurious  consequence  must  result  from 
the  proposed  erection  of  the  new  building 
at  its  eastern  extremity,  when,  instead  of  a 
building  25  feet  high,  and  an  open  passage 
on  which  there  was  no  building,  tiiere  is 
to  be  a  uniform  obstruction  of  light  by  a 
building  67  feet  high.  With  respect  to  die 
evidence  of  Mr.  Newman,  as  to  the  light 
which  will  be  supplied  diagonally  fix)m  the 
east  side  of  the  street,  it  ii>  to  be  observed 


that  there  are,  in  that  diivetioii,  pante 
buildijqgs  over  which  light  to  the  nme 
extent  oeitainty  reaches  the  plaintiffs'  shop. 
But  if  it  is  lawful  to  the  defendant  to  ruae 
his  buildings  to  the  h«^t  of  67  feet,  the 
plaintiffs  can  have  no  security  that  the  same 
thing  may  not  be  done  by  theb  neighbonr 
to  the  east.     The  evidence  as  to  the  valiie 
of  this  light  to  the  plaintiffs  shews  forcibly 
how  much  they  are  likely  to  suffer  firom  the 
building  over  the  eastern  extronity  of  the 
defendimt's  premises.    On  the  wholes  there- 
fore^ the  evidence  of  the  aichitectB  Called  on 
behalf  of  the  plaintiffii  appears  to  me  £tf  to 
outweigh  that  adduced  by  the  defendant. 
But  there  was  a  great  deal  of  evidence 
besides  that  of  the  architects,  oonsiating 
mainly  of  persons  engaged  in  trade  the  same 
as  that  of  the  phintiffa,  or  in  whidi  thcie 
is  the  same  neoessitj  for  li^t.    The  object 
of  this  evidence  was  to  shew  that,  eves 
after  the  erection  of  the  new  bnildii^  there 
will  still  be  ample  light  to  enable  the  phun- 
tiffs  conveniently  to  cany  on  their  trade. 
The  plaintiffs  aie  bonded  store  merchants 
and  wholesale  export  merchants,  engaged 
principally  in  the  colonial  trade,  and  they 
say  that,  for  such  a  trade,  a  good  snpply  of 
light  is  indispensable,  particularly  for  the 
purpose  of  sampling ;  and  they  say  that  the 
former  condition  of  the  defendant's  build- 
ings permitted  the  access  of  suflktent  light, 
enabling  them  conveniently  to  sample  their 
goods,  but  that  this  will  not  be  the  case  if 
the  new  buildings  are  carried  to  the  hei^t 
proposed,  and  on  this  point  th^  are  con- 
firmed by  several  witnesses  engaged  in  the 
same  or  similar  trades,  who  give  it  as  their 
opinion  that  if  the  new  buildings  are  car- 
ried up  to  the  height  proposed,  the  p]ainti& 
will  no  longer  be  able  to -carry  on  their 
business  wi^  advantage.  *On  the  other 
hand,  on  behalf  of  the  defendaati  there  are 
a  great  number  of  witnesses,  merchants  and 
traders  engaged  in  business  similar  to  that 
of  the  plamtiffR,  who  give  it  as  their  decided 
opinion  that  even  after  the  erection  of  the 
proposed  new  buildings  there  will  be  amgke 
light  for  enabling  the  plaintiffs  to  conduct 
their  business  as  well  as  they  did  fonneriy. 
Some  of  them  go  so  far  as  to  say,  that,  for 
the  purpose  of  sampling  a  strong  direct 
light  is  not  desirable,  and  that  the  erection 
of  the  new  building,  by  screening  the  son's 
rays,  will  improve  the  quality  of  the  light 
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admitted  to  the  plaintifb'  windows.     The 
evidenee  wtiafies  me  that,  ibr  some  pur- 
poses  of  trade,  it  is  necessary  at  times  to 
exclude  the  direct  rays  of  the  sun ;  that,  in 
what  is  called  sampling,  a  subdued  lights 
if  sufficient  may  be  better  than  direct  sun- 
lif^t    But  this  is  not  the  question.    It  is 
eompantiTely  an  easy  thing  to  shade  off  a 
too  powerful  glare  of  sunshhie,  but  no  ade- 
quate substitute  can  be  found  for  a  deficient 
supply  of  daylight.     And  an  attentive  con- 
sideration of  the  evidence  of  the  witnesses, 
whom  I  will  call  trade  witnesses,  on  the 
one  side  and  on  the  other,  has  led  me  to 
the  conclusion,  as  did  the  evidence  of  the 
architects,  that  the  erection  of  the  new  build- 
ings willmaleiiallyinterfere  with  the  quantity 
of  li^t  necessary  or  desirable  for  the  plain- 
tiffs  in  the  conduct  of  their  business.     I 
desire,,  however,  not  to  be  understood  as 
saying  that  the  plaintiffs  would  have  no 
right  to  an  injunetion  unless  the  obstruction 
of  hg^  is  such  as  to  be  injurious  to  them 
in  the  trade  in  which  they  are  now  engaged. 
The  rif^t  conferred  or  recogmaed  by  the 
statute  is  an  absi^te  and  indefeasible  tight 
to  the  enjoyment  of  the  li^t,  without  r^r- 
enoe  to  the  purpose  for  which  it  has  been 
used;  and  therefore,  even  if  the  evidence 
satisfied  me,which  it  does  not,  tiiatforihe  pui^ 
pose  of  their  present  business  a  strong  light 
is  not  necessary,  and  that  the  plaintiffs  will 
stiU  have  sufficient  li^t  remaining,  I  should 
not  think  the  defendant  had  established  his 
defence,  unless  he  had  shewn  that  lor  what- 
ever purpose  the  plaintiffs  might  wish  to 
employ  tlie  light,  there  would  be  no  mate- 
rial interference  with  it     The  defendant 
examined  several  witnesses  to  shew  that  in 
other  shops  and  warehouses  in  the  crowded 
streets  «of  the  metropolis  there  is  sufficient 
light  for  carrying  on  such  a  business  as  that 
q(  the  plaintiffs,  where  the  obstructi<Hi  to. 
the  bgjit  is  equal  to  or  greater  tiian  that 
which  will  be  occasioned  by  the  buildings 
of  the  defendant,  particularly  in  two  houses, 
Nos.  25  and  26,  in  the  same  street  (Lower 
East  Smithfield),  in  which  the  shop  of  the 
I^aintifib  is  -situate,  and  in  the  shop  of  a 
honse-deoorator,  No.  51,  Tooley  Street,  the 
back  of  which  opens  on  Counter  Street  The 
two  shops,  Nos.  25  and  26,  in  Lower  JEast 
Smithfi^,  were  unoccupied  when  visited 
by  the  witnesses  who  spoke  as  to  their  con- 
dition in  point  of  light  But  there  are  many 


witnesses  who  visited  them,  and  who  say 
that,  comparing  the  obstruction  firom  the 
opposite  buildings  to  the  light  of  these 
shops  with  that  which  will  be  occasioned 
to  the  plaintiffs  by  the  proposed  buildings 
of  the  defendant,  they  are  satisfied  these 
proposed  new  buildings  will  not  iiguriously 
affect  the  plaintiffii'  premises  for  the  pur- 
poses of  their  trade.  These  witnesses  say 
that  they  brought  with  them  samples  of 
sugar  and  other  artides  of  commerce,  and 
that,  in  spite  of  the  obstructions  caused  by 
theopposite  buildings,  there  was  ample  light 
to  enable  them  to  judge  of  the  quidity 
of  the  samples ;  and  so  they  came  to  the 
conclusion  that  the  defendant's  new  build- 
ings will  cause  no  practical  evil  to  the 
plaintifia.  With  resp^  to  the  Tooley  Street 
shop,  Mr.  Brixton,  the  house-decorator 
who  occupied  it  for  twenty  years  and  up- 
wards, says  that  for  the  purpose  of  examin- 
ing colours  he  was  in  the  habit  of  resorting 
to  the  window  at  the  back  of  his  premises 
opening  to  the  north  upon  Counter  Street, 
though  that  street  is  under  25  feet 
wide,  and  though  the  building  on  the  oppo- 
site side  of  the  street  is  72  feet  high. 
He  adds  that,  until  about  ten  years  ago, 
the  opposite  building  was  only  about  22 
feet  high;  but  it  was  then  pulled  down, 
and  a  new  building  was  erected  72  feet 
high ;  but  he  did  not  find  that  this  new 
bcdiding  at  all  injuriously  affected  him 
with  reference  to  his  trade.  To  all  this 
evidence  I  can  only  say  that,  even  if  it  is 
perfectly  accurate,  still  it  proves  no  more 
than  that  for  numy  purposes,  even  where  a 
good  supply  of  light  is  desired,  yet  expe- 
rience has  taught  persons  engaged  in 
trade  to  do  with  much  less  than  by 
those  who  reason  a  priori  on  the  subject 
would  have  been  thought  essential  It 
is,  however,  to  be  observed  that  the  wit- 
nesses, except  Mr.  Brighton,  who  speak  to 
this  part  of  the  evidence  all  form  their 
opinions  on  observations  made  at  the  end 
of  May  or  beginning  of  June ;  and  there- 
fore, though  some  of  them  say  their  visits 
were  made  on  very  dull  days,  yet  I  cannot 
think  the  conclusions  at  whidi  they  arrived 
would  enable  any  one  to  form  a  correct 
judgment  as  to  what  would  be  the  supply 
of  light  in  the  dark  months  of  winter.  I  do 
not,  however,  feel  it  necessary  to  prosecute 
any  inquiry  on  this  point,  for  I  am  clearly 
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of  opinion  that  it  is  no  answer  to  a  plaintifr 
complaining  that  his  light  has  been  ob^ 
structed  to  shew  that  odier  persons  have 
been  able  to  carry  on  trade  succesafully 
even  with  less  light  than  will  remain  to 
the  complaining  party  after  the  obstroction 
has  been  set  np.  I  need  not  farther  inves- 
tigate the  evidence.  The  result  of  it  is  to 
convince  me  that  the  new  building  proposed 
to  be  erected  by  the  defendant  cannot  fail 
to  inflict  a  serious  injury  on  the  plaintiflb 
by  materially  obstructing  the  light  which 
they  have  heretofore  enjoyed.  The  conse- 
quence is,  that  they  are  entitled  to  an 
injunction  restraining  the  defendant  from 
erecting  any  building  so  as  to  darken,  in- 
jure or  obstruct  any  of  the  ancient  lights 
of  the  plaintifis  in  their  messuage  and 
warehouse  numbered  3  and  4  in  Lower 
East  Smithfield,  as  the  same  lights  were 
enjoyed  previously  to  the  taking  down  by 
the  defendant  of  his  buildings  on  the  oppo- 
site side  of  the  street,  and  also  from  per- 
mitting to  remain  any  buildings  already 
erected  which  will  cause  any  such  obstruc- 
tion. Whether  the  buildings  already  erected 
not  actually  opposite  to  the  plaintiff'  mes- 
suage  will  have  that  effect  when  the  whole 
of  the  defendant's  buildings  are  finished  is 
a  matter  on  which  the  evidence  does  not 
enable  me  to  come  to  any  satisfactory  con- 
clusion ;  and  I  am  therefore  obliged  to  frame 
the  decree  in  this  general  form,  leaving  it 
to  the  plaintiff  to  apply  by  motion  in  case 
the  terms  of  the  injunction  are  violated. 
I  shall,  however,  be  willing  to  introduce 
a  proviso  into  the  order  similar  to  that 
adopted  in  the  case  of  Stokes  v.  the  City 
Offices  Company,  enabling  the  parties  to 
come  before  the  Chief  Clerk  in  order  to 
have  it  ascertained  whether  any  proposed 
addition  to  the  building  wiM  or  will  not  be 
a  violation  of  the  injunction ;  and  it  must 
also  in  like  manner  be  left  open  to  the 
plaintiff  to  shew^  if  they  can,  that  the 
buildings  already  erected  materially  inter- 
fere with  the  light  heretofore  enjoyed  by 
them.  In  deciding  that  what  the  defendant 
proposed  to  do  would  cause  material  injury 
tf)  the  plaintiffs,  I  am  only  arriving  at  the 
same  conclusion  at  which  the  Vice  Chan- 
cellor arrived.  But  I  cannot  concur  with 
him  in  thinking  that  the  Conrt  ought  to 
make  any  declaration  narrowing,  or  appear- 
ing to  narrow,  the  right  of  the  plaintiffs 


to  the  quantity  of  li^t  heietofoie  used  by 
them  for  the  purpose  of  their  bonbeaa 
Nor  can  I  think  that  the  state  of  the 
evidence  was  such  as  to  make  it  proper, 
instead  of  finally  disposing  of  the  case,  to 
authorize  the  parties  to  go  into  fntther 
evidence.    The  case  was,  I  think,  ripe  for 
a  decree  in  the  terms  which  I  have  indi- 
cated.  The  issue  raLsed  on  the  pleadings 
is,  whether  the  defendant  by  raising  Ms 
new  buildings  to  the  height  of  67  feet  will 
or  will  not  cause  material  injiiiy  to  the 
plaintiffs.    On  that  point  the  Vice  (Jb&n- 
cellor  thought,  as  I  think,  that  the  antici- 
pated injury  certainly  would  result    In 
such  circumstances  I  do  not  think  it  open 
to  the  Court  to  refuse  to  make  a  decree, 
leaving  it  to  the  parties  to   raise  what 
would  be  substantially  a  new  issue,  i.  e. 
whether,  by  altering  his  original  intention, 
the  defendant  may  not  be  able  to  take  a 
course  not  likely  to  cause  injuiy  to  the 
phiinti£&.   That  would  in  truth  be  a  new 
suit     The  defendant  must  pay  the  costs 
of  the  cause    up    to    and   including  the 
motion   for   decree.     I  cannot   part  with 
this    case  without   saying    that    I   have 
come  to  the  conclusion  at  which  I  have 
arrived  with  great  reluctance.  It  vras  stated 
at  the  bar,  and  I  believe  correctly  stated, 
that  up  to  the  passing  of  the  act  of  3  ik  3 
Will.  4.  c.  71,  there  was  a  local  custom  in 
the  city  of  London,  according  to  which  the 
owner  of  a  house  in  any  street  was  per- 
mitted to  raise  it  to  whatever  height  he 
might  think  fit    All  such  local  customs 
were  abolished  by  the  act  I  have  aUnded 
ta   I  suppose,  therefore,  that  the  legiahk 
ture  thought  that  the  custom  was  one  which 
was  productive  of  inconvenience.    But  con- 
sidering that,  assuming  the  eidstence  of  the 
custom,  all  persons  who  were  owners  of 
houses  in  narrow  streets  must  have  known 
when  they  purchased  them  to  what  liabili- 
ties they  were  exposed  from  the  buildings 
of  their  opposite  neighbours,  I  cannot  but 
think  the    advantages  derived  from  the 
custom  probably  exceeded  its  evils.     The 
growing  necessity  for  lofty  buildings  is 
shewn  by  the  great  multiplication  of  tiiem 
in  all  parts  of  the  metropolis;  and  I  cannot 
but  fear  that  serious  inconvenience  may  be 
felt  by  the  abolition  of  the  alleged  custom, 
assuming  that  I  am  rightiy  informed  as  to 
its  existence  prior  to  tihe  statute.  With  all 
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thisy  however,  sitting  liere  to  adminiflter 
the  lawy  I  have  no  concern. 


Solidton  — SiMRs. 


Cbarchy   Prior  ft  Bigg,  for 
ChMiDtler  &  CroQoh,  for 


Wood,  V.C.    ^ 

March  3  5      f  '^^^^""^^^^^^  ^'^  ^^^^  S*CEK- 

,      '     •       >    TAEY  OF  8TATK  IN  COUK- 

Practice  —  Production  of  DoeumefiU — 
Privilege. 

In  a  tuit  by  a  iuUcriber  to  a  fund  estor 
hlithed  under  the  authority  of  Oovemment^ 
for  the  purpoee  of  cueerting  certain  claims 
against  the  Secretary  of  Stctte,  cu  being  in 
the  position  of  a  trustee, — Held  {dubiiante 
Lord  Justice  Knight  Bruce),  that  the  Court 
eould  not  order  production  of  certain  opifp- 
ions  of  counsel  for  which  the  defendant 
daimed  primlege,  as  having  been  taken  in 
reference  to  similar  proceedings  in  another 
suit. 

Leave  to  use  an  affidavit  tendered  by  the 
plainJtiff  for  the  purpose  of  shewing  thai 
the  opinions  were  taken,  not  on  behalf  of  the 
trustees  of  the  fund,  but  on  behalf  of  the  sub- 
seriberSy  and  that  they  had  been  published^ 
was  refused. 

This  was  an  application  for  the  purpose 
of  obtaining  the  production  of  certain  cases, 
with  counseFs  opinion,  in  the  possession  of 
the  defendant  The  defendant  had  made 
the  usual  affidavit  as  to  documents,  and 
claimed  protection  for  the  documents  in 
question,  on  the  ground  that  they  were 
opinions  taken  in  reference  to  adverse  pro- 
ceedings similar  to  the  present  suit,  and  in 
contemplation  of  future  possible  suits.  The 
&cts  of  the  case  may  be  stated,  shortly,  as 
follows : 

A  certain  fund  was  established  by  sub- 
scription at  Madras  in  the  year  1824,  in 
continuation,  Hmder  a  modified  form,  of 
a  similar  fund  previously  established 
for  the  puipose  of  providing  annuities 
for  retired  civil  servants  of  ^e  Govern- 
ment in  the  Presidency  of  Madras.  Under 
the  regulations  affecting   this  fund,  cer- 


tain deductions  were  made  fh)m  the 
salaries  of  subscribers  to  the  fund,  and 
accumulated  in  the  hands  of  trustees.  As 
soon  as  a  certain  amount  was  so  provided, 
by  the  accumulated  deductions  from  the 
salaiy  of  a  subscriber,  together  with  the 
addition  of  grants  made  by  Government, 
a  subscriber  was  to  be  entitled  to  claim  a 
pension  annuity.  Some  time  after  the  fund 
was  established,  one  of  the  subscribers, 
whose  accumulated  subscriptions  exceeded 
the  required  amount,  on  cJaiming  his  an- 
nuity, claimed  also  to  have  the  excess  re* 
funded.  This  was,  after  litigation,  allowed 
him,  and  the  practice  of  refunding  such 
excesses  became  thenceforth  establi^ed 

In  the  year  1853,  in  accordance  with 
instructions  from  the  Home  Government, 
new  regulations  were  issued  in  reference 
to  annuities,  and  the  practice  of  refunding 
was  abolished,  under  express  orders  from 
the  home  authorities.  The  pbiintiff  had 
been  a  civil  servant  in  India,  and  subscriber 
to  the  fund  since  its  establishment,  and 
deductions  had  continued  to  be  made  from 
his  salaiy,  in  accordance  with  the  original 
regulations,  down  to  the  time  when  he 
claimed  his  annuity  in  the  year  1861.  On 
chiiming  also  to  have  the  excess  refunded,  he 
received  the  excess  which  had  accumulated 
up  to  the  year  1853;  but  the  deductions 
made  from  his  salary  since  that  year  (the 
whole  of  which  formed  an  excess  over  the 
prescribed  amount  entitling  him  to  an 
annuity)  were  refused  by  the  trustees,  and 
afterwards  by  the  Madras  Government,  act- 
ing imder  the  orders  of  the  Home  Govern- 
ment. Whereupon  the  present  bill  was  filed. 

The  opinions  of  counsel  in  question  were 
taken  after  a  claim  similar  to  the  plaintiff's 
had  been  made  in  the  year  1859.  An  affi- 
davit was  offered  by  the  plaintiff^  to  shew 
that  these  cases  and  opinions  had  been 
printed  and  circulated  in  India  among  the 
subscribers.  The  Vice  ChanoeUor  refused  to 
receive  this  affidavit,  and  also  refused  the 
application,  whereupon  the  plaintiff  brought 
the  present  appeal. 

Mr.  RoU  and  Mr.  C.  Russell,  for  the  appel- 
lant.— We  are  entitled  to  use  the  affidavit^ 
which  we  tender  for  the  purpose,  not  of  shew- 
ing thatthereare  new  documents,  but  toshew 
the  importance  and  relevancy  of  the  docu- 
ments admitted  to  be  in  the  defendant's  pos- 
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session,  and  to  displace  the  grounds  of  the 
alleged  privilege.  In  the  case  of  Chaplin  ▼. 
Young  (1)  a  question  arose  as  to  the  dura- 
tion of  a  partnership,  and  protection  was 
claimed  for  a  certain  deed,  as  not  having 
been  executed  within  the  period  of  the 
partnership;  an  affidavit  was  tendered  to 
shew  that  the  partnership  was  registered 
for  revenue  purposes,  in  such  a  manner  as 
to  shew  its  continuance  beyond  the  period, 
and  was  received. 

[LoBD  Justice  Tubnol — How  can  that 
ease  apply  if  the  questicm  in  the  cause  was 
partnenhip  or  no  partnership  f] 

Nezt|  our  suit  is  by  a  cestui  que  trtut 
against  a  trustee.  The  opinions  we  seek  to 
obtain  were  taken  by  the  trustees,  for  the 
purpose  of  settling  the  rights  of  the  eettuit 
que  trust;  how  can  they  be  protected!  If 
the  affidavit  were  admitted,  so  as  to  shew 
that  they  were  published,  there  dould  be 
no  protection.  But,  even  without  it,  we 
submit  we  are  entitled  to  it,  as  they  were 
taken  at  a  time  when  no  claim  had  been 
made  against  the  Secretary  of  State. 

Mr,  Forsyth  and  Mr,  Maenagktetij  for 
the  defendant,  were  not  called  upon. 

Lord  Justick  Tubnxb. — ^In  this  case 
the  plaintiff  seeks  to  read  an  affidavit  for 
the  purpose  of  shewing  that  certain  docu- 
ments are  not  oonfidentiaL  The  defendant 
has  sworn  that  they  are  sa  We  cannot 
try  the  question  whether  or  not  they  are 
confidential;  such  a  practice  would  be  new, 
and  lead  to  great  inconvenience.  In  the 
case  referred  to  by  counsel,  there  seems  to 
have  been  a  decree  for  an  account,  and  one 
principal  question  was,  over  what  period 
the  account  should  extend.  That  has 
nothing  to  do  with  a  case  of  production  of' 
documents  before  decree.  I  think  tiiat  the 
opinions  were  taken  by  trustees  soldy  in 
reference  to  acontest  wiUi  one  of  their  eeaiuu 
que  truet^  which  contest  was  an  adverse 
proceeding  against  them  similar  to  the 
plaintiff's.  They  are,  therefore,  privileged. 

Lord  Justice  Knioht  B&uos  said  that 
he  felt  some  doubt  upon  the  question. 
(1)  Unrepotiad  on  this  poial 

Solictor— Mans.  Steele  ft   Som,  fur  plaintiff ; 
Mr.  H.  8.  Lawfoid,  for  defendMil. 


Wood,  V.C.  1    In  re  the  angleska  coir 


May  5, 


V.C.  ) 


UEBY  COMPANY  (UXITED). 


Companies'  Act,  1862,  «.  133.  (10.)— 
Contributories —  Winding-up. 

In  section  133.  (10.)  of  the  CompcaM 
AH,  1862,  ''contrOuiories''  ineludei  fuily 
paid-up  shareholders;  so  that  Uquidatort 
have  power  to  nutlceaeaUon  shares  not  fully 
paid  up,  in  order  to  reisnburse  fully  paid-up 
shareholders. 

The  Anglesea  Colliery  Company  was 
started  with  an  intended  nominal  capital 
of  35,000/.,  in  7,000  shares  of  51  esdt 
Collieries,  the  working  of  which  was  the 
object  of  the  company,  were  bou^^t  at 
the  price  of  25,000/.,  250/.  of  which  ins 
paid  in  cash,  the  rest  in  4,950  fully  paid- 
up  shares.  825  ordinary  shares  were  issned. 
The  company  was  wound  up  voluntarily ; 
and  all  assets  having  been  realued  and 
debts  paid,  the  liquidators  made  a  further 
call  of  1/.  upon  the  ordinary  shares,  on 
which  4/L  had  been  paid,  to  reimbuTse  the 
fiilly  paid-up  shareholders  for  the  puipoae 
of  adjusting  the  rights  of  the  contributories 
among  themselves,  under  Part  10.  of  the 
133rd  section  of  the  Companies' Act,  1862, 
and  treating  the  fully  paid-up  shareholders 
as  coming  within  the  meaning  of  the  woid 
''contributories''  in  that  clause. 

Some  of  the  ordinaiy  shareholders  p^- 
tioned  against  this. 

Mr,  Bolt  and  Mr,  Hemning^  fw  the 
petitioning  shareholders,  and  Mr.  Diekins, 
for  other  ordinaiy  shareholden,  said  that 
fully  paid-up  shareholdeiB  were  not  *'  ooii* 
tributories,"  which  term  was  defined  in 
section  74.  of  the  act  Where  they  were  in- 
tended  to  be  included,  the  word  '*mem- 
bers"  was  used,  as  in  section  79.  (3.) — 
Ex  parU  Currie,  32  Law  J.  Bep.  (n.s.) 

CSianc  57;  s.  c.  I  New  Repi  71. 
In  re  the  Cheshsre  Patent  Salt  Om^xmg 
(LimUed)y  Ibid.  533. 

Mr.  Qiffard  and  Mr.  Boxburgh^  for  the 
liquidators. 

Mr.  EoUj  in  reply. 

•    Wood,  V.C.  (May  7)  said  .In  adminia- 
teiing  an  ordinary  partnership  estate,  where 
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ooe  pftrtner  had  advanced  more  capital  than 
others,  the  debts  having  been  paid  and  the 
as^ts  exhausted,  he  would  be  entitled  to 
a  contribution  from  the  other  partners ;  and 
this  was  in  conformity  with  natural  justice. 
The  Winding-up  Acts  had  been  passed  to 
do  away  with  the  difficulty  of  proceeding 
by  suit  where  the  number  of  partners  was 
very  large.     Looking  at  the  whole  scope  of 
the  act,  the  Court  was  not  so  narrowly 
restricted  by  the  language  as  to  be  obliged 
to  work  injustice  between  the  shareholders ; 
and  under  section  109.  it  had  power  to 
adjust  the  rights  of  the  shareholders,  whe- 
ther fully  paid  up  or  not,  among  them- 
selves; and  under  section  133.  the  liqui- 
dators had  a  similar  right  And  therefore 
the  prayer  of  the  petition  must  be  refused, 
but  without  costs,  as  it  was  a  fair  question 
to  raise. 

Solicitor* — Metmn.  Thnipp  k  Dixon,  for  pluntiffli; 
Mr.  Junes  Bell,  fur  defendants. 


Lords  Jusnoxa. 

Feb.  22,  24 

April  25. 

Partnership - 
Assets. 


'} 


WOOD  V.  SCOLES. 


-  Dissolution  —  Division  of 


Partnenhip  articles  provided  that  the 
business  should  be  carried  on  ^^for  the  com- 
mon benefit  of  the  partners,  and  risk  of 
profit  and  loss  in  equal  shares  and  propor- 
tions"; thai  the  plaintiff  should  devote  the 
tehole  of  his  time  and  attention  to  the  busi- 
ness^ and  the  defendant  only  so  much  as  he 
should  think  fit;  thaJtfresih  ocqnttU  might  be 
brought  in  which  should  carry  preferential 
interest y  and  might  be  withdrawn  on  notice; 
and  that  the  net  profits  beyond  equal  spe- 
cified sums  should  be  left  in  the  business y  and 
he  carried  to  the  respective  credit  of  the  part- 
ners as  additional  capital,  to  bear  interest 
before  divieionof net  profits.  The  defendant  had 
brought  in  cash  cu  fresh  capital,  and  profits 
had  been  carried  to  the  capital  account  in 
the  books.  On  the  dissolution  of  the  part- 
nership, the  realized  assets,  after  payment  of 
ddOs,  proved  ineuffieieiU  to  make  good  to  the 
defendant  the  excess  of  his  capital;  and  the 
defendant  claimed  to  take  the  whole  of  the 
realised  assets,  and,  in  addition,  to  hold 
the  plaintiff  liable  personally  to  him  for 

Nbw  Sbriks,  35.— Charc.  * 


any  defUdency: — Held,  thai  the  defendant 
was  entitled  to  payment  in  priority  of  the 
C€uh  brought  in,  but  that  the  surplus  should 
be  divided  rateably  according  to  the  shares  of 
capital  after  such  payment. 

This  was  an  original  hearing  upon  fur- 
ther consideration. 

The  question  in  the  case  was  as  to  the 
principle  on  which  the  remaining  assets  of 
a  firm,  after  payment*)  of  debts,  should  be 
divided  between  the  two  partners  on  a  dis- 
solution taking  place.  The  plaintiff  and 
the  defendant  in  the  year  185«5  became 
partners  in  the  trade  and  business  of  coal 
and  stone  merchants.  By  the  articles  of 
partnership  between  them,  bearing  date 
the  23rd  of  March,  1855,  they  agreed 
as  follows :  That  they  were  to  become 
partners  ''as  from  the  12th  of  March, 
1855,  up  to  the  25th  of  December,  1855, 
and  from  the  said  bist-mentioned  day  for  the 
term  of  fourteen  years  thence  next  ensuing, 
provided,  nevertheless,  that  if  at  the  end 
of  seven  years,  to  be  computed  from  the 
said  25th  day  of  December,  1855,  either 
of  them,  the  said  James  Scoles  and  Octavius 
Wood,  shall  be  minded  or  desirous  to  put 
an  end  to  the  said  copartnership,  and  of 
such  his  mind  or  desire  shall  give  six 
calendar  months'  notice  in  writing  to 
the  other  of  them,  the  said  copartner- 
ship shall  absolutely  cease  and  determine 
on  the  25th  of  December,  1862."  Then, 
"  that  the  said  business  shall  be  carried  on 
at  the  said  leasehold  premises  of  the  said 
Octavius  Wood,  at  Market  Wharf  aforesaid, 
or  in  such  other  place  or  places  as  the  said 
copartners  shall  hereafter  mutually  fix  and 
agree  upon,  and  that  the  bankers  of  the 
fbrm  shall  be  the  London  and  Westminster 
Bank."  Then  (by  the  7th  clause),  that  ''the 
said  joint  business  and  all  buyings  and  sell- 
ings and  other  transactions  relative  thereto, 
shall  be  made  and  carried  on  for  the  mutual 
and  common  benefit  of  the  said  partners, 
and  risk  of  profit  and  loss  in  equal  shares 
and  proportions."  Then  (by  the  8th  clause), 
"  that  the  amount  of  capital  to  be  brought 
into  the  said  business  by  the  said  James 
Scoles  shall  be  the  sum  of  1,500/.,  and 
the  amount  of  capital  to  be  brought  into 
the  said  business  by  the  said  Octavius 
Wood  shall  be  the  sum  of  750/.,  and  that 
the  capital  of  each  of  the  said  copartners 
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in  the  said  business  for  the  time  being  shall 
carry  interest  after  the  rate  of  51.  per  cent, 
per  annum,  and  that  such  interest  shall  be 
paid  and  allowed  to  each  partner  yearly, 
prior  to  the  annual  making  up  of  the  ac- 
counts of  the  said  copartnership  as  herein- 
after mentioned."  Then  (by  the  9th  clause), 
"  that  if  either  of  the  said  copartners  shall 
with  the  consent  of  the  other  of  them  lend 
or  bring  into  the  said  joint-stock  trade,  in 
aid  of  the  capital  thereof,  any  sum  or  sums 
of  money  beyond  the  amount  of  capital 
hereinbefore  agreed  to  be  brought  into  the 
said  business  by  each  of  the  said  copartners, 
he  shall  be  allowed  and  entitled  to  receive 
and  take  interest  in  respect  thereof  at  the 
rate  of  51,  per  cent  per  annum,  before  any 
other  pa3rment  of  interest  shall  be  made. 

Then  there  was  a  provision  for  either  party 
withdrawing  any  excess  of  capital  so  brought 
in  upon  giving  notice.  Then,  by  article  10, 
it  was  provided  as  follows :  *'  That  each 
of  the  said  copartners  shall  be  allowed 
to  draw  out  of  the  funds  of  the  said 
copartnership,  in  anticipation  of  their 
respective  shares  of  the  profit  thereof, 
during  each  year,  the  sum  of  3/.  per  week, 
to  be  accounted  for  in  part  of  their  respec- 
tive shares  of  the  net  gains  and  profits  of 
the  said  business,  and  that  at  the  end  of 
every  year  each  of  them,  the  said  copartners, 
shall  be  allowed  to  draw  out  the  further 
sum  of  50/.  in  respect  of  his  share,  if  the 
net  gains  and  profits  of  the  said  business 
will  allow  thereof,  and  that  the  remainder 
of  the  share  of  each  of  the  said  copartners 
in  the  net  gains  and  profits  of  the  said  busi- 
ness (if  any)  shall  not  be  drawn  out  by 
them,  but  shall  remain  in  the  said  business 
and  be  carried  to  the  account  of  each  of 
them  in  the  books  of  the  partnership  and 
accumulate  in  addition  to  the  capital  of 
each  of  them  therein,  and  that  each  of  them 
the  said  copartners  shall  be  allowed  and 
paid  interest  yearly  upon  such  additional 
capital  at  the  rate  of  5/.  per  cent  per  annum 
prior  to  the  annual  division  of  the  net  gains 
and  profits  of  the  said  business."  The 
12th  clause  provided  that  '*Wood  shall 
devote  the  whole  of  his  time  and  atten- 
tion to  the  said  business,  and  shall 
not  be  engaged  in  or  carry  on  any  other 
trade  or  business  whatsoever,  but  that  the 
said  James  Scoles  shall  have  fiill  liberty 
and  licence  to  engage  in  and  carry  on  any 


other  business  and  occupation  on  Ids  indi- 
vidual account  as  he  may  think  proper,  aod 
shall  be  bound  to  devote  no  more  of  his 
time  and  attention  to  the  business  of  the 
said  copartnership  than  he  shall  think  fit" 
The  21st  provision  was,  **That  upon  the  ex- 
piration of  the  said  partnership  by  effluxion 
of  time,  or  upon  tiie   said  copartnership 
being  so  dissolved  in   pursuance  of  the 
powers  lastly  hereinafter  for  that  pnrpoee 
contained,  or  in  case  of  either  of  the  said 
copartners  having  given  such  notice  of  his 
intention  to  put  an  end  to  and  determine 
the  said  copartnership   as  hereinbefore  is 
mentioned,  then  and  in  either  of  the  said 
cases,  within  one  calendar  month  after  the 
said  copartnership  shall  be  so  put  an  end 
to  and  determined,  a  true  and  particular 
account  in  writing  shall  be  stated,  settled 
and  signed  between  the  said  partners  of  all 
the  monies,  stock-in-trade,  machinery,  plant 
and  fixtures,  lease  of  premises,  debts  and 
eflfects  then  belonging  or  due  and  owing 
to  the  said  partnership,  and  of  all  debts 
and  sums  of  money  due  or  owing  from  or 
on  account  of  the  same  to  any  person  or 
persons  whomsoever,  and  that  afterpayment 
of  all  the  same  debts  and  sums  of  money, 
and  performance  of  all  outstanding  engage- 
ments which  shall  have  been  entered  into 
by  or  on  account  of  the  said  partnership, 
the  remaining  capital,  stock,  monies  and 
credits  belonging  to  the  said  partnership 
shall,  after  making  due  allowance  for  any 
desperate  or  dubious  debts  which  may  be 
outstanding,  be  divided  or  received  or  taken 
by  the  said  partners  according  to  their  re- 
spective shares  or  interests  therein."    Then 
the  account  was  not  to  be  opened  in  case  of 
any  error  unless  such  error  were  discovered 
within  a  certain  time. 

This  partnership  was  determined  on  the 
25th  of  December,  1862,  in  pursuance  of 
a  notice  given  by  the  defendant,  under  Uie 
power  contained  in  the  articles.  Fending 
this  notice,  and  before  the  determination 
of  the  partnership  took  efiect,  a  further 
agreement  was  made  between  tJie  plaintiff 
and  the  defendant,  which  bore  date  the 
I9th  of  December,  1862.  By  that  agree- 
ment it  was  agreed,  **  That  the  said  James 
Scoles  shall  exclusively  get  in  aU  the  debts 
and  monies  due  and  owing  and  payable  to 
the  said  partnership,  and  shall  pay  the 
same  when  received  into  the  London  and 
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Westminster  Bank,  in  the  joint  names  of 
the  said  James  Scoles  and  Octavius  Wood, 
but  that  the  said  James  Scoles  shall  alone 
have  power  to  draw  out  the  same ;   and 
that  out  of  the  partnership  monies,  as  and 
when  got  in  and  received,  the  said  James 
Scules  shall  pay  all  the  debts  and  demands 
owing  bj  the  said  partnership."  Then,  "that, 
as  soon  as  conveniently  may  be  after  the 
said  25th  of  December  next,  an  account 
shall  be  had  and  stated  by  and  between  the 
parties  in  respect  of  the  partnership  estate 
and  effects,  and  a  division  made  of  the 
assets  of  the  partnership,  after  paying  and 
providing  for  the  payment  of  the  debts  and 
demands  thereon,  which  said  account  shall 
be  had  and  taken  in  the  manner  provided  by 
the  21st  article  of  the  said  articles  of  partner- 
ship, save  Bfi  otherwise  provided  for  by  these 
presents." 

In  pursuance  of  this  agreement,  the 
defendant  proceeded  to  get  in  the  assets 
of  the  partnership,  aud  got  them  in  to  a 
considerable  amount,  and  paid  the  proceeds 
into  the  London  and  Westminster  Bank, 
to  the  joint  account  of  himself  and  the 
plaintiff.  Out  of  the  monies  so  paid  in 
the  defendant  paid  the  debts  due  from 
the  partnership,  and  after  payment  of 
them  there  remained  in  the  bank  a  large 
balance,  amounting,  as  alleged  by  the  bill, 
to  1,873/.  3*.  Sd,  Beyond  this,  there  also 
remained  a  considerable  amount  of  out- 
standing debts  due  to  the  partnership. 

The  capital  of  the  defendant  in  the  part- 
nership at  the  time  of  the  dissolution  veiy 
far  exceeded  that  of  the  plaintiff,  and  in 
this  state  of  circumstances  the  defendant 
insisted  that  he  was  entitled  to  apply  the 
balance  remaining  in  the  bank,  after  pay- 
ment of  the  debts  of  the  firm,  in  pay- 
ment of  the  excess  of  his  capital  above  the 
capital  of  the  plaintiff;  and  he  further 
insisted  that  the  balance  at  the  bank  being 
insufficient  to  pay  the  full  amount  of  such 
excess,  the  plaintiff  was  bound  to  pay  him 
the  deficiency,  which  amounted,  as  he  alleged, 
to  700/.  7s,  3d.  The  defendant  accordingly 
applied  the  greater  part  of  the  balance  at  the 
bank  in  payment  to  himself  of  this  excess 
of  capital,  and  thereupon,  the  plaintiff,  in 
March,  18G4,  filed  the  bill  in  this  case, 
prajring  that  the  respective  rights  of  the 
plaintiff  and  the  defendant  in  the  premises 
might  be  declared  by  this  honourable  Court; 


that  the  defendant  might  be  ordered  to 
refund  to  the  account  of  the  plaintiff 
and  the  defendant  at  the  London  and  West- 
minster Bank  the  said  sum  of  1,873/.  3*.  Sd, 
so  appropriated  by  the  defendant  as  afore- 
said, or  so  much  thereof  as  the  Court  should 
think  fit ;  that  the  defendant  might  be 
restrained  by  injunction  from  commencing 
and  prosecuting  any  action  at  law  or  other 
proceeding  against  the  defendant  in  respect 
of  the  said  alleged  debt  of  700L  7s,  3d, 
and  each  and  every  part  thereof,  until  it 
should  have  been  ascertained  that  the  plain- 
tiff was  justly  indebted  to  the  defendant  in 
that  amount,  and  that  the  debts  due  to  the 
partnership  and  the  said  outstanding  assets 
thereof  might  be  got  in  and  collected.  The 
bill  then  prayed  for  the  usual  partnership 
accounts,  and  for  the  appointment  of  a  re- 
ceiver. 

Upon  the  hearing  of  the  case  before  the 
Master  of  the  Rolls,  his  Lordship  being  of 
opinion  that  the  surplus  a.ssets  of  the  part- 
nership between  the  plaintiff  and  the  de- 
fendant remaining  after  payment  of  all  the 
partnership  debts  and  labilities  ought  to 
be  divided  rateably  between  the  partners, 
according  to  the  amounts  of  the  respective 
capitals  of  the  partners  at  the  date  of  the 
dissolution  of  the  partnership,  directed  by 
his  decree  an  account  to  be  taken  upon  the 
footing  of  that  declaration.  His  I/ordship 
further  ordered,  that  the  defendant  should, 
without  prejudice  to  any  question  in  the 
cause,  pay  into  the  bank  the  sum  of  400/ , 
to  be  invested  in  the  purchase  of  stock, 
and  that  the  interest  and  dividends  upon 
it  should  be  accumulated.  That  400/.  was 
understood  to  be  the  estimated  amount 
which  would  be  coming  to  the  plaintiff  in 
respect  of  his  share  of  the  balance  at  the 
bank  upon  the  footing  of  the  Master  of  the 
Rolls's  opinion,  but  the  sum  was  merely  an 
estimate  and  not  an  ascertained  amount. 

The  defendant  appealed  from  this  decree. 
Upon  the  opening  of  the  appeal  the  Lords 
Justices  thought  it  desirable  that  the  part- 
nership accounts  should  be  taken  before 
any  declaration  of  the  parties'  rights  was 
made,  and  accordingly  made  an  order  to 
that  effect.  In  pursuance  of  this  order  the 
accounts  were  taken  by  ihe  chief  clerk. 
Such  accounts  shewed  that  the  realized 
assets  of  the  partnership  remaining  after 
payment  of  the  debts  were  insufficient  to 
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make  good  to  the  defendant  the  excess  of 
the  capital  which  he  had  in  the  partnership 
at  the  time  of  the  dissohition,  beyond  the 
capital  which  the  plaintiff  then  had  therein. 
Such  excess  consisted  partly  of  new  capital 
brought  in  by  the  defendant  and  partly  of 
estimated  profits  carried  over  in  accomit 

The  cause  now  came  on  for  original 
further  consideration. 

Mr.  Hobhotise  and  Mr,  Brtstotpe,  for  the 
plaintiff. — The  capital  of  each  partner  must, 
for  the  purpose  of  making  out  their  respec- 
tive shares  in  the  assets,  be  ascertained  with 
regard  to  the  time  of  the  dissolution  of  the 
partnership.  Different  modes  of  taking  the 
accounts,  during  the  partnership,  and  after 
a  dissolution,  were  in  fact  provided  by  the 
deed.  The  7th  article  applied  in  the  former 
case,  and  the  21st  in  the  latter.  The  con- 
tention of  the  other  side,  which  assumed 
that  the  plaintiff  had  guaranteed  to  the 
defendant  the  whole  of  the  surplus  of  the 
defendant's  capital  over  the  plaintiff's  capi- 
tal, and  that  thus  the  remaining  capital  of 
the  firm  and  even  the  defendant  personally, 
might  be  made  liable  for  any  deficiencies 
in  the  plaintiff's  capital,  took  no  account 
of  the  balance,  in  the  plaintiff's  favour,  of 
labour  and  solicitude  contributed  to  the 
concern  by  the  plaintiff,  who  had,  in  fact, 
been  the  working  partner.  The  nile  for 
determining  the  rights  of  partners  over  the 
property  of  the  firm,  on  its  dissolution,  was 
that,  so  far  as  there  was  no  special  stipula^ 
tion  or  e\idence  to  the  contrary,  it  must 
be  presumed  that  they  were  entitled  to 
equal  shares — 

1  Lindley  on  Partnerghip,  573. 

Smith  on  Mercantile  LaWy  30,  3rd  edit 
Mr.  Baggcdlay  and  Mr.  Bagshawe,  for  the 
defendant. — According  to  the  division  of 
assets  proposed  by  the  plaintiff  a  result 
would  be  reached  plainly  inconsistent  with 
the  provision  in  the  7  th  article,  which 
was  meant  to  govern  the  whole  of  the  rela- 
tions between  the  partners,  that  all  the  profits 
and  losses  should  be  borne  in  equal  shares 
and  proportions.  The  fallacy  in  the  plaintiff's 
argument  consisted  in  its  not  recognizing 
the  obligation  to  make  an  estimate  of  pro- 
fits and  losses  at  the  end  of  the  partnership 
on  the  same  principle  as  at  the  end  of  each 
year  while  it  was  a  going  concern.  At 
the  end  of  each  year  the  profit  for  the  year 


could  not  hav^  been  properly  asoettaioed, 
unless,  besides  deducting  from  the  assets 
the  liabilities  of  the  firm,  the  amount  of  tiie 
stock  at  the  beginning  of  the  same  year 
had  been  also  deducted.  It  was  not,  in- 
deed, contended  by  the  defendant  that  tbe 
loss  of  one  year  could  have  been  carried 
over  to  another  year  while  the  partnership 
was  a  going  concern.  The  estimate  of  ihe 
assets  for  each  year,  while  the  partnership 
continued,  would  be  necessarily  conjectural; 
but,  at  theend  of  the  last  year  of  the  business 
the  estimate  would  be  arrived  at  no  longer 
conjecturally  but  by  actual  realization.  Thus, 
in  taking  the  accounts,  each  partner  ought, 
on  the  principle  laid  down  in  the  7th 
article,  to  be  held  liable  to  bring  in  an 
equal  share  of  the  missing  capital;  and 
then  the  capital,  when  so  restored  to 
its  original  proportions,  wonld  be  divi- 
sible between  them  according  to  the  pro- 
portions in  which  it  had  been  originally 
contributed  by  them.  This  was  the  only  fair 
principle.  Indeed,  by  any  other  principle 
the  plaintiff  himself  might  have  been  dam- 
nified, supposing  at  the  end  of  the  partner- 
ship the  capital  had  been  found  to  have 
been  largely  increased  by  the  profits  of  the 
busineas ;  for,  in  such  increase,  the  plaintiC 
on  his  own  shewing,  would  have  shared 
only  in  proportion  to  his  greatly  inferior 
capita],  while,  on  the  defendant's  view,  the 
partners  would  have  shared  in  such  saq>lns 
equally.  They  contended  that  so  much  addi- 
tional capital  as,  over  and  above  the  stipu- 
lated capital,  had  been  brought  in,  or,  out 
of  the  annual  profits,  been  left  in  by  the 
defendant,  was  a  loan  to  the  partnership, 
under  the  9th  article,  and,  so  far  as  it  was 
in  excess  of  what  additional  capital  had 
been  brought  in  or  left  in  by  the  plaintiff, 
ought,  as  a  debt  from  the  partnership,  to 
be  liquidated  before  there  could  be  any 
division  of  capital  as  capital. 

Mr.  Hobhoiuey  in  reply. — ^Where  partner- 
ship articles  were  ambiguous,  the  hook^ 
ought  to  be  inspected  with  reference  to  the 
acts  inter  se  oi  the  partners,  as  interpreting 
the  articles.  This  had  been  done  in  an 
unreported  case  before  their  LordshipB  in 
ISed-^PtUing  v.  Pilling. 

Lord  Justice  Turneb  (April  25}— after 
stating  the  facts  as  above  set  out  eon- 
tinned — We  have  now  to  dispose  of  this 
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appeal.  It  was  insisted  by  the  defendant, 
in  support  of  the  appeal,  that  the  opinion 
of  the  Master  of  the  Rolls,  embodied 
in  the  decree,  and  on  which  it  proceeds, 
Ls  altogether  erroneous,  or,  at  all  events, 
is  erroneous  in  so  far  as  it  extends  to 
monies  which  were  brought  by  the  de- 
fendant into  the  partnership,  and  were  not 
derived  from  the  accumulation  of  profits 
provided  for  by  the  10th  clause  of  the 
articles,  and  that  these  monies,  at  least, 
(and  it  was  admitted  on  the  part  of  the 
plaintiff  that  some  monies  were  so  brought 
in  by  the  defendant)  ought  to  be  considered 
as  loans  to  the  partnership.  The  argument 
upon  the  part  of  the  appellant  was  based 
upon  this,  that  the  risk  of  profit  and  loss 
was,  according  to  the  7  th  clause  of  the 
articles,  to  be  taken  and  borne  by  the 
partners  in  equal  shares  and  proportions, 
and  it  was  clearly  pointed  out  in  the  argu- 
ment that,  if  the  construction  put  by  the 
Master  of  the  Rolls  upon  these  articles  was 
supported,  the  proportion  of  loss  which 
would  fiall  upon  the  defendant  would  be 
much  greater  than  that  which  would  fall 
upon  the  plaintifiT.  That  this  would,  in  fact, 
be  the  case  I  see  no  reason  to  doubt;  but 
this  fiict  does  not  seem  to  me  to  displace 
the  view  which  the  Master  of  the  Rolls  has 
taken  of  the  case.  The  opinion  of  the  Master 
of  the  Rolls,  as  I  understand  his  Lordship's 
judgment,  was  this :  that  this  7th  clause 
uf  the  articles  was  meant  to  apply,  and,  in 
fact,  applied  only  during  the  continuance 
of  the  partnership ;  and  the  principal,  if  not 
the  only  question  in  this  case,  seems  to  me 
t4)  be,  whether  this  opinion  is  right  or  not. 
Upon  considering  the  whole  of  these  articles 
the  conclusion  at  which  I  have  arrived  is, 
that  it  is  right.  The  21st  clause  of  the 
articles  provides  that,  upon  the  determination 
of  the  partnership,  the  surplus  assets,  after 
payment  of  the  debts,  shall  be  divided 
between  the  partners  according  to  their 
respective  shares  or  interests  therein.  If  the 
debts  referred  to  in  this  clause  be  meant 
to  include  the  capitals  of  the  partners  as 
debts,  then  each  of  the  partners  would  have 
to  be  paid  rateably  according  to  his  capital ; 
and  if,  on  the  other  hand,  the  debts  referred 
to  in  this  clause  were  not,  as  I  think  they 
were  not,  meant  to  include  the  capitals  of 
the  partners,  then  what  is  the  meaning  of 
the  words,  "according  to  their  respective 


shares  or  interest  therein")  It  was  said, 
for  the  defendant,  that  these  words  mean 
shares  and  interests  in  the  assets,  and  not 
in  the  capital  But  surely  the  capitals  of 
partners  in  the  partnership  cannot  be  con- 
sidered otherwise  than  as  interests  in  the 
assets  of  the  partnership.  They,  in  fact, 
constitute  the  principal  interests  which  the 
partners  have  in  the  partnership  after  its 
dissolution.  Besides,  the  10th  clause  of  the 
articles,  providing  for  the  accumulation  of 
the  capital  by  means  of  the  profits,  seems  to 
me  to  go  far  to  explain  the  meaning  of 
these  words.  It  is  to  be  observed,  too,  tiiat, 
if  the  intention  had  been  such  as  is  con- 
tended for  by  the  defendant,  it  can  hardly 
be  supposed  that  this  21st  clause  of 
the  articles  would  have  been  framed  as  it 
is.  It  would  have  been  more  apposite  and 
quite  as  easy  to  have  met  that  view  by 
sa3ring  that,  after  payment  of  the  debts  and 
of  the  excess  of  the  defendant's  capital,  the 
surplus  should  be  divided  equally  between 
the  partners.  I  may  add,  that  there  is 
nothing,  as  it  seems  to  me,  unreasonable  in 
this  construction  of  the  articles.  During  the 
continuance  of  the  partnership  the  plaintiff's 
larger  share  of  the  labour  might  well  be 
set  against  the  defendant's  larger  share  of 
the  capital,  and  the  risk  of  profit  and  loss 
be,  therefore,  equally  divided.  But  upon 
the  determination  of  the  partnership  a  new 
state  of  circumstances  would  arise,  and  new 
provisions  might  be  well  introduced  for 
meeting  it 

For  these  rea^^ons  I  agree,  as  I  have  said, 
with  the  Master  of  the  Rolls  upon  this  part 
of  the  case.  But,  as  to  the  other  question, 
the  rights  of  the  defendant  in  respect  of 
monies  which  were  brought  by  him  into 
the  partnership,  and  were  not  derived  from 
the  accumulation  of  profits,  I  think  the 
defendant  has  a  better  case.  These  monies 
ought,  I  think,  to  be  considered  as  loans  to 
the  partnership,  and  as  debts  due  from  it ; 
for,  by  the  9  th  article,  they  are  treated  as 
loans,  and  the  interest  upon  them  is  to  be 
paid  before  any  other  payment  of  interest 
is  to  be  made.  Upon  the  whole  case,  there- 
fore, my  opinion  is,  that,  according  to  the 
true  construction  of  these  articles,  the  assets 
of  the  partnership,  after  pa3nnent  of  what 
may  be  called  the  outside  debts,  ought  to 
be  applied  in  payment  to  the  defendant  of 
the  monies  which  I  have  last  mentioned. 
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with  any  interest  which  may  be  due  upon 
them,  and  that  the  surplus  ought  to  be 
divided  between  the  partners  according  to 
the  declaration  contained  in  the  decree  of 
the  Master  of  the  Rolls.  The  parties  may 
probably  be  able,  of  course  without  prejudice 
to  any  further  appeal,  to  arrange  an  order 
upon  the  footing  which  I  have  mentioned; 
but,  if  not,  I  fear  the  case  must  go  back  to 
the  Chief  Clerk  for  further  inquiry. 

Lord  Justice  Knioht  Bruce. — I  agree 
with  my  learned  Brother  on  both  points. 

Solicitor! — Mr.  H.  H.  Lawrence,  for  plaintiir; 
Memn.  Wilde,  Reel,  Humphrey  k  Wilde,  for 
defendant. 


Wood,  V.C.  ) 
April  20,  23.}       salvia  ..  weston. 

Will —  Construction  — A  nntt  ity  —  Charge 
on  Income  or  Corptts, 

An  annuity  given  by  will  held  not  to  be  a 
charge  on  corpus^  it  appearing  on  the  whole 
will  that  the  testator^  when  he  made  the  gift 
of  the  annuity^  was  dealing  with  income 
onlyy  of  which  he  considered  there  would  be 
a  surplus,  and  that  he  had  made  a  subse- 
quent gift  of  the  entire  corpus. 

The  testator  in  the  cause  gave  an  annuity 
of  200/.  to  the  defendant,  Mary  Beding- 
field,  who,  at  the  date  of  his  will,  was  Mary 
Meynell.  The  will,  so  far  as  material,  was 
as  follows : 

*'  I  hereby  give,  devise  and  bequeath  to 
my  executors  hereinafter  named,  their  heirs, 
&c.,  all  my  estates,  real  and  personal,  of 
what  nature  and  kind  soever  and  where- 
soever situate,  in  trust  to  pay  all  my  just 
debts  and  funeral  and  testamcntaiy  ex* 
penses,  and  subject  thereto  in  trust  to  pay 
the  interest,  dividends  and  annual  pro- 
duce to  my  dear  wife,  Mary  Monington 
Webbe  Weston,  during  her  natural  life, 
except  the  sum  of  200/.  a  year,  which 
yearly  sum  is  to  be  paid  to  her  niece, 
Mary  Teresa  Meynell,  during  her  natural 
life,  for  my  said  niece's  separate  use^"  <bc. 
And  the  testator,  after  empowering  his 
trustees,  at  his  wife's  request,  to  sell  a 
certain  portion  of  the  estate,  proceeded — 
**  Should  my  said  wife  also  deem  it  advis- 
able likewise  to  let  the  mansion,  with  lands 


and  the  shooting,  at  250/.  a  year,  my  said 
trustees,  at  her  request,  are  to  be  at  liberty 
in  like  manner  so  to  do  at  and  for  wbateva 
sum  the  same,  may  bring,  and  as  there  will 
then  be  a  yearly  income  of  about  2,289^ 
which,  after    my  said    wife's  decease,  1 
should  wish  to  have  accumulated  as  and 
for  the  purposes  hereinafter  mentioned,  I 
direct  that,  after  my  wife's  death,  ail  the 
yearly  income  of  my  said  estates,  subject  as 
aforesaid,  shall  be  accumulated  for  the  ulti- 
mate benefit  of  the  second  and  other  younger 
sons  in  succession,  to  my  nephew,  Mannaduke 
Salvin,  of  Bumhall,  in  the  county  of  Dur- 
ham, esquire,  on  either  of  such  second  or 
other  sons  of  my  said  nephew  attaining 
the  age  of  twenty-five  years,  which  aocn- 
mulations,  together  with  my  said  estates,  I 
devise  and  bequeath  to  my  said  nephew's 
second  and  other  younger  sons,  in  soooes- 
sion,  on  attaining  the  said  age  of  twentj- 
five  years,  subject  to  the  mortgage  thereon 
of  30,250/.,  vested  in  the  Rev.  Mr.  Khodes, 
of  Leeds,  on  which  interest  at  the  rate  of 
3/.  15«.  per  cent  per  annum  is  now  paid, 
and  which  mortgage  I  desire  my  said  tms- 
tees  to  hquidate  out  of  such  accumulations, 
or  so  much  thereof  as  may  be  possible." 

This  was  a  bill  filed  by  the  second  son  of 
Marmaduke  Salvin,  now  an  infant,  praying, 
amongst  other  things,  for  a  declaration  as 
to  whether  the  annuity  of  200/.  was  charged 
on  the  corpus,  or  only* on  the  income  of 
the  testator's  property. 

Mr,  W,  M.  James  and  Mr.  BiddeU,  for 
the  plaintifi; 

Mr.  Giffard  and  Mr.  Williamson^  for 
the  testator's  widow,  contended  that  the 
annuity  was  not  a  charge  on  the  corpus ; 
and  in  fiftvour  of  this  contention  were 
cited 

Stelfox  V.  Sugden,  Johns.  234. 
Baker  v.  Baier,  6  H.L.  Caa.  616;  8.c 

27  Law  J.  Rep.  (n.s.)  Chanc.  417. 
Foster   v.    JSmith,    1  PhiL  629;    s.  c 

2  YOU..&  C.  C.C.  2W. 
AddecoU  v.  Addecott^  29  Beav.  460. 
Mr.  Bolt  and  Mr.  Bamadge  contended 
that  the  annuity  was  a  charge  on  the  eat- 
pus,  and  cited 

Phillips  V.  GuUeridge,  32  Law  J.  Bepi 

(n.s.)  Chanc.  1. 
Perkins  v.  Cooke,  2  Jo.  AH.  393;  s.  c 
31  Law  J.  Rep.  (n.&)  Chanc.  823. 
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Mr,  AmphUtt  and  Mr.  Burden,  for  the 

trustees. 

Wood,  V.C. — ^The  principle  on   which 
esses  of  this  class  are  to  be  decided  is  clear. 
You  are  to  arrive  at  the  intention  ;  certain 
rules  are  laid  down  which  assist  the  Court 
in  arriidng  at  the  intention,  and  where  the 
drcumstances  of  a  given  case  are  exactly  or 
substantially  similar,  the  Court  acts  upon 
tbem,  and  decides  accordingly.     One   of 
these  rules  is,  that  payments  given  indefi- 
nitely out  of  rents  and  profits  amount  to  a 
charge  upon  the  corpus.  There  is  also  the 
other  rule,  followed  in  Baker  v.  Baker,  that 
a  gift  over  of  the  property  in  its  entirety 
is  inconsistent  with  an  intention  to  render 
that  property  liable  to  be  diminished  or 
consumed  in   providing  for  the  annuity. 
Besides  those  two  rules,  there  is  another 
intermediate  rule,  which  I  followed  in  the 
case  of  Stelfox  v.  Sugden,  that  you  are  to 
collect  from  all  the  circumstances  of  the 
will  whether  upon  the  whole  will  there  is 
or  not  an  intent  that  the  annuity  should 
be  paid  out  of  rents  and  profits,  and  not 
out  of  corpus.  Now,  what  can  be  clearer 
than  the   intention   appearing  upon   this 
will  1  The  first  time  you  hear  of  the  annuity 
is  when  the  testator  is  dealing  with  rents 
and  profits.  These  he  directs  to   be  paid 
to  his  widow  during  her  life ;  but  then  it 
occurs  to  him  that  he  does  not  wish  her 
to  have  the  whole  of  them,  and  he  mentions 
a  sum  of  200/.,  which  he  wishes  to  give  to 
the  annuitant,  and  which  he  accordingly 
says  is  not  to  be  paid  to  his  wife.  After 
that  comes  the  question  what  is  to  take 
place  at  his  wife's  death.  He  says,  "At  my 
wife's  death,    my  income" — still   dealing 
with  income,  and  talking  of  income  only — 
"  will  be  2,289/.,  which  I  should  wish  to 
have  accumulated  for  the  purposes  herein- 
after mentioned."  And  then  he  goes  on  to 
say,  "  After  my  wife's  death,  all  the  income 
of  my  estates,  subject  as  aforesaid,  shall  be 
accumulated  for  liie  ultimate  benefit  of  the 
second  and  other  younger  sons  of  Marma- 
duke  Salvin."  Here,  again,  is  a  direction 
that  the  income  is  to  be  accumulated,  and 
it  is  that  which  is  to  be  subject  to  that 
annuity  of  200/.  a  year ;  but,  on  the  face  of 
it,  heia  dealing  with  income,  supposing  when 
the  200/.  a  year  is  paid,  that  there  will  be 
surplus  income  to  be  accumulated,  which 


was  one  of  the  grounds  I  went  upon  in  the 
case  of  Stelfox  v.  Sugden.  Having  satisfied 
himself  that  there  will  be  a  surplus,  he 
directs  it  to  be  accumulated.  Then  what  is 
to  be  done  with  the  accumulations  ?  Those 
accumulations,  as  soon  as  the  second  son 
of  Marmaduke  Salvin  attains  twenty-five, 
together  with  the  estates,  he  gives  over. 
Can  anybody  possibly  suppose,  when  he 
anticipates  accumulations  of  rent,  and 
hands  over 'those  accumulations,  together 
with  the  estates,  that  he  contemplates  the 
annuity  itself  becoming  a  charge  on  the 
corpus  of  those  estates'?  He  deals  with  the 
accumulations  which  he  assumes  to  have 
been  made ;  he  makes  a  gift  of  the  whole 
of  the  estate  in  the  form  referred  to  in  the 
case  of  Baker  v.  Baker,  and  he  says  nothing 
in  the  gift  over  of  the  estates  being  subject 
as  aforesaid.  The  "subject  as  aforesaid" 
applies  only  to  the  rents  to  be  accumulated. 
He  says,  "  After  my  wife's  death,  all  the 
yearly  income  of  my  said  estates,  subject  as 
aforesaid,  shall  be  accumulated,"  that  is 
to  say,  you  cannot  accumulate  any  yearly 
income  without  providing  for  the  annuity. 
The  accumulations  are  clearly  subject  to 
the  annuity.  But  it  is  the  rents  that  are 
to  be  accumulated ;  and  the  accumulations, 
with  the  estates,  are  to  be  given  over,  not 
subject  as  aforesaid  now,  because  he  is 
not  subjecting  the  corpus  of  the  estate  to 
the  annuity  at  all,  and  the  accumulations, 
he  has  said,  must  be  subject  to  it.  Still, 
expecting  that  there  .  will  remain  some 
accumulated  rents,  he  hands  them  over, 
with  the  estates.  It  appears  to  me  to  be 
one  of  the  strongest  cases  for  holding  that 
the  annuity  was  not  intended  to  be  a 
charge  on  the  corpus  of  the  estate.  I  con- 
sider it  equally  clear  that  the  annuity  is 
charged  upon  any  accumulations  that  may 
arise  during  the  period  directed  by  the 
will 

Solicitora— Meesn.  Sbanghter  ft  Cullington,  for 
plaintiff;  Memra.  WiUianuon;  Hill  ft  Co.,  and 
MeflBTB.  Norria  ft  Sons,  for  defendanta. 
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,4.       j 


re   MOSS    AND   OTHERS 

(solicitors). 


Solicitor  and  Client — Lien  on  Documents 
— Bankruptcy — Discharge  of  Solicitor. 

M,  one  of  the  partners  in  a  trading 
ftrmy  also  carried  on  business  oji  a  solicitor 
in  co-partnership  unth  L.  The  solicitor^ 
firm  was  employed  by  the  trading  firm. 
The  tradiiig  partners  became  bankrupty  but 
the  btisijiess  of  the  solicitors'  firm  u^as  con- 
tinued by  L.  alone.  The  assignees  of  the 
bankrupts  employed  fresh  solicitors.  Before 
the  bafikruptcy  one  of  the  partners  in  the 
trading  firm  had  retired : — Held,  firsts 
that  the  bankruptcy  of  the  tixuling  firm  was 
a  discharge  of  the  solicitors  by  their  clients, 
and  that  the  solicitors  were  entitled  to  their 
lien;  secondly^  that  the  retiring  partner 
in  the  trading  firm  was  discharged  by  the 
dissolution  of  the  solicitors*  partnershipy 
caused  by  t/ie  bankruptcy  of  the  trading  soli- 
citftry  and  was  entitled y  on  the  usual  under- 
taking as  to  payment  of  the  solicitors'  costs, 
to  have  all  jrapers  which  belonged  to  him 
alone  delivered  up  to  hinu 

This  was  an  application,  upon  an 
adjourned  summons,  on  behalf  of  the 
assignees  of  Messrs.  Martin  Samuelson  & 
WilHam  Henry  Moss,  bankrupts,  and  of 
Alexander  Samuelson,  that  Messrs.  Moss 
ii  Lowe,  who  carried  on  business  as  soli- 
citors under  the  firm  of  Moss  &>  Lowe, 
and  their  town  agents,  might  be  ordered  to 
deliver  up  on  oaUi  to  the  solicitors  of  the 
applicants  certain  deeds  and  documents  in 
their  possession,  as  the  solicitors  or  agents 
of  the  said  Martin  Samuelson  and  William 
Henry  Moss  at  the  time  of  their  bank- 
ruptcy, and  of  the  said  Alexander  Samuel- 
son,  such  delivery  to  be  without  prejudice 
to  the  lien  of  the  said  Messrs.  Moss  & 
Lowe,  or  on  such  other  tonns,  if  any,  as 
the  Court  should  direct. 

Messrs.  William  Henry  Moss  <k  Lowe 
carried  on  the  business  of  attomies  and 
solicitors  at  Kingston-upon-HuU,  and  as 
such  solicitors  had  transacted  business  for 
the  firm  of  Martin  Samuelson  &  Co.,  of 
the  same  place,  iron  shipbuilders  and  en- 
gineers, which  firm  consisted  of  the  said 
Martin  Samuelson,  William  Henry  Moss,  and 
Alexander  Samuelson,  until  the  1st  of  Jan- 


uary, 1863,  when  Alexander  Samuelson  re- 
tir€Ki  from  the  business,  and  from  that  date 
until  their  bankruptcy  Martin  Samuelson 
and   Moss   continued  the  business  alone. 
Divers  deeds  and   documents,   belon^ng 
partly  to  the  said  three  partners  in  the 
firm   of   Martin   Samuelson  &   Co.,   and 
partly  to  the  two  continuing  partners,  had 
come  to  the   hands -of  Messrs.  Moss  k 
Lowe  and    their  London   agents  as  the 
solicitors   of  the  said  shipbuilding  firm. 
In  April,  1864,  the  business  of  the  said 
shipbuilding  firm  was  transferred  to  a  com- 
pany, and  on  the  1 1  th  of  April,  1 865,  Martin 
Samuelson  and  William  Henry  Moss  exe- 
cuted an  assignment  of  all  their  property 
and  effects  to  trustees,  in  trust  for  their 
creditors,  and  thereby  committed  an  act  of 
bankruptcy,  and  on  the  8th  of  May,  1865, 
they  were  duly  adjudicated  bankrupts,  and 
J.  Witham  and  J.  Young  were  appointed 
their  assignees.     Mr.  Lowe  continued  after 
Moss's  bankruptcy  to  carry  on  the  business 
of  the  firm  of   Moss  ib  Lowe.      At  the 
time  of  the  bankruptcy  several  suits  had 
been   instituted    by  and  against   Messrs. 
Martin  Samuelson  <fe  Co.,  and  others  were 
subsequently  instituted  by  and  against  the 
assignees.     The  whole  of  the  papers  and 
documents  in  the  hands  of  Messrs.  Moss 
&  Lowe  related  to  the  subject-matter  of 
these   suits.      The  assignees   had   endea* 
voured  to  make  arrangements  with  Messrs. 
Moss  &  Lowe  for  the  delivery  up  of  these 
papers,  but  the  Commissioner  in  &nkniptcy 
had  declined  to  sanction  the  proposed  ar- 
rangement    The  assignees  had  also  asked 
Messrs.  Moss    &  Lowe  to    deliver  their 
bills  of  costs,  but  had  failed   to  obtain 
them.      Under   the   above    circumstances 
they,  together  with  Alexander  Samuelson, 
made  this  application. 

Mr.  Selwyn  and  Mr.  Bagshawe^  for  the 
applicants,  argued  that  the  bankruptcy  of 
Moss,  worked  a  dissolution  of  the  linn  of 
Moss  &  Lowe,  and  a  dissolution  of  a  firm 
of  solicitors,  from  whatever  cause  it  might 
arise,  was  a  discharge  of  their  clients  by 
the  solicitors — 

Rawlinwn  v.  MoUy  30  Law  J.  Kep. 

(N.8.)  Chanc.  797. 

WilwmY.  Emmetiy  19  Beav.  233. 

In  such  cases  the  old  solicitors  wonld  be 

ordered  to  deliver  over  the  papers  to  the 

new  solicitors  of  their  client,   though  it 
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miglit  be    withoat    prejudice    to    their 
lien— 

QrigUhM  ▼.  Oriffiiht,  2  Hare,  587 ;  b.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  397. 
HeOop  V.  Metcalfe,  3  Myl.  A  Cr.  183^ 
8.  a  7  Law  J,   Rep.  (k.s.)   Chanc. 
49;  8  Sim.  622. 
Scott  y.  Fenndng,  15  Law  J.  Rep.  (n.s.) 
Chanc  88. 
The  mere  accidental  circumstance  in  this 
case  that  Moss  was  a  partner  in  both  firms 
eoold  Eiake  no  difference  to  the  general 
rule. 

Mr,  Jeseel  and  Mr,  Macnaghten,  for 
Messrs.  Moss  k  Lowe,  contended  that  in 
this  case  the  bankruptcy  must  be  taken  to 
be  that  of  the  clients,  the  employing  firm, 
and  therefore  the  solicitors  had  been  dift- 
cfaarged  by  their  clients. 

Mr,  Miliar  appeared  for  Messrs.  Ashurst 
A  Moms,  the  London  agents  of  Messrs. 
Moss  k  Lowe. 


The  case  of  Alexander  Samuelson  was 
different.  He  was  not  bankrupt,  and  his 
Lordship  thought  that  he  was  entitled  to 
have  the  papess  which  belonged  to  him 
individually  delivered  up  to  him  on  his 
entering  into  a  personid  engagement  to 
pay  the  costs  for  which  he  was  personally 
liable.  " 

Alexander  Samuelson  having  subse- 
quently refused  to  give  this  undertaking, 
the  application  was  dismissed  altogether; 
but  his  Lordship  intimated  that  the  costs 
of  all  the.  applicants  should  be  paid  by 
the  assignees  out  of  the  bankrupt's  estate. 


Solkiton—Meann.  Few  k  Ck>.,  agents  for  Meesra. 
England,  Saxelby  &  Co.,  Hi^  for  plaintiflh; 
Meeare.  Asharst^  Morria  k  Co.,  for  themaelyea, 
ftnd  alao  aa  a^^nta  for  Meeara.  Moaa  k  Lowe, 
HuU. 


The  Ma8TX&  op  the  Rollb  said — It  was 
important  to  preserve  the  Hens  of  solicitors : 
that  waa  often  the  only  way  in  which 
solicitors  oould  safely  engage  in  business. 
Were  it  not  for  the  security  thus  afforded, 
clients  would  often  be  unable  to  carry  on 
their  soita  and  to  obtain  ja<9tice.  There 
were  two  cases  here :  first,  the  claim  of 
the  old  shipbuilding  firm  of  Messrs. 
Martin  Samuelson  &  Co.  ;  and,  secondly, 
the  cl^im  of  Alexander  Samuelson  alone. 
It  was  quite  settled  by  authority  that,  if 
a  firm  of  solicitors  became  bankrupt,  that 
was  a  diachaiige  of  their  client  by  the 
soliciton ;  and  if  a  client  became  bank- 
rupt, and  the  assignees  in  bankruptcy  did 
not  employ  the  same  solicitors,  that  was  a 
discharge  by  the  assignees  of  the  solicitors. 
Here  theee  two  cases  were  intermixed,  in- 
asmuch as  Mr.  Moss  had  been  a  partner 
in  the  employing  firm  and  in  the  firm  of 
selicitors.  But  the  other  partner  in  the 
firm  of  solicitors  had  remained  solvent,  and 
continued  to  carry  on  the  business  of  the 
firm,  whilst  the  employing  firm  had  become 
bankrupt.  He  thought  that  in  this  case 
Uie  bankruptcy  was  that  of  the  client,  and 
as  it  was  only  through  their  bankruptcy 
that  the  solicitors  were  affected,  he  cotdd 
not  order  the  firm  to  deliver  up  the  papers 
to  the  assignees  without  their  costs  being 
paid 

Nbw  Sbkies,  36.— Chaho. 
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DENT     V,     THE     AUCTION 
MART    COMPANY   (LIM- 
ITED). 
PILGRIM  V.  THE  SAME 
THE    mercers'   company 
V.  THE  SAME. 


Light  and  Air — Substantial  Damage — 
Injunction — TricU  by  Jury — Injury  to 
Foundations, 

An  injunction  will  be  granted  in  equity 
againsi  obstmeting  ancient  lights  in  those 
cases  where  substantial  damages  could  be 
recovered  at  law. 

The  definition  of  substanticU  ehmage  in 
Back  V,  Stacey  (1)  approved  of. 

Observations  on  the  judgmenJts  in  Clarke 
V,  Clark  (2),  Yates  v.  Jack  (3)  and  Robson 
V,  Whittingham  (4),  as  to  the  right  to  light 
in  populous  towns. 

The  case  of  Martin  v,  Goble  (5)  reconciled 
with  that  of  Yates  v.  Jack. 

The  Court  interferes  as  to  air  on  the 
ground  of  nuisance. 

The  Court  will  interfere  to  restrain  exca- 
vations which  threaten  danger  to  adjoining 

(1)  2  Oar.  k  P.  465. 

(2)  1  Law  Rep.  Chuio.  16;  a.  a  Hide,  p.  151. 
(8)  AfUt,  539 ;  s.  c  1  Law  Rep.  Ch.  Ap.  295. 

(4)  Anu,  227. 

(5)  1  Gampb.  820. 
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hauBeSj  though  the  (utual  resulting  damage 
may  be  smalL 

The  Court  trill  decide  a  plain  ccue  trith- 
out  a  trial  by  jury. 

These  three  suits  were  arga^  together. 
The  object  of  them  was  to  restrain  the  de- 
fendant company  from  darkening  the  an- 
cient lights  of  the  plaintiffis  or  depriving 
their  houses  of  the  benefit  of  the  firee  pas- 
sage of  air  whidi  they  had  hitherto  enjoyed. 

The  Mercers'  Company  were  the  owners 
in  fee  of  two  houses  situated  in  King^s 
Arms  Yard  and  Church  Court,  in  the  city 
of  London,  subject  as  to  the  former  to  a 
lease  to  Messrs.  Dent,  Palmer  &  Co.,  and 
as  to  the  latter  to  a  lease  to  Messrs.  Pilgrim 
&  Phillips.  Messrs.  Dent,  Palmer  &  Co. 
carried  on  business  in  their  premises  as 
China  and  East  India  merchants,  and 
Messrs.  Pilgrim  &  Phillips  in  theirs  as 
attomies  and  solicitors. 

The  fronts  of  the  two  houses  are  at  right 
angles.  The  house  in  King's  Arms  Yard 
fronts  to  the  west,  and  it  may  be  described 
as  an  oblong,  whose  longer  side  runs  from 
south  to  north,  with  two  quadrangular 
areas  cut  out  at  the  south-east  and  north- 
east angles  respectively.  The  former,  called 
the  south  area,  measures  about  17  feet 
from  north  to  south  ;  the  latter,  called  the 
north  area,  measures  about  8  feet  from  east 
to  west. 

Messrs.  Pilgrim  &  Phillips's  house,  which 
is  of  an  oblong  shape,  fronts  to  the  south, 
where  it  looks  out  into  Church  Court,  and 
the  back  looks  out  on  the  south  area.  Its 
east  side  Ib  nearly  in  a  line  with  the  eastern 
boundaiy  of  the  middle  part  of  the  house 
in  King's  Arms  Yard. 

The  block  formed  of  these  two  houses 
is  west  of  Tokenhouse  Yard,  from  which  it 
was  separated  by  a  row  of  houses,  being 
the  west  side  of  Tokenhouse  Yard.  The 
houses  adjacent  to  the  north  area  reached 
back  as  far  as  the  eastern  boundaiy  of  this 
area.  The  backs  of  other  of  these  houses 
formed  a  line  slightly  divergent  frt)m  the 
imaginary  line  forming  the  eastern  boun- 
dary of  the  house  in  Church  Court,  of  the 
south  area,  and  of  the  middle  part  of  the 
house  in  King's  Arms  Yard,  commencing 
at  a  point  a  tittle  to  the  north  of  the  north- 
east comer  of  the  south  area,  and  extending 
further  to   the   south   thau    the  front  of 


Messrs  Pilgrim  &  Phillips's  housei  Betireen 
the  backs  of  these  houses  and  this  inur 
ginary  line  there  was  a  passage  of  aboot 
7  feet  in  width  at  its  norUiem  end,  and  of 
about  11  feet  in  width  opposite  tiie  east 
side  of  Messrs.  Pilgrim  &  Phillips's  boose, 
leading  out  into  the  open  Uiorongh&re 
of  Loti^bury.  At  the  south-east  comer  of 
the  south  area,  there  was  a  low  building 
about  21  feet  high,  which  extended  acroai 
the  whole  of  the  passage. 

The  house  occupied  by  Mesnm.  Dent, 
Palmer  A  Co.  is  lighted  to  a  great  extent 
by  windows  looking  out  into  these  aieaa 
The  prindpal  room,  called  the  partners' 
room,  and  which  extends  upwards  to  the 
roof,  is  lighted  by  a  large  window  in  the 
west  face  of  the  south  court  This  window 
is  divided  into  two  compartments,  at  about 
two-thirds  of  its  height,  by  a  horizontal  band 
of  brick-work,  the  lower  compartment  being 
further  divided  in  the  middle  by  a  verticid 
pier  of  brick-work. 

In  the  north  fkoe  of  the  sooth  area 
there  was  a  window  by  which  a  room  called 
the  sampling  room  was  lighted.  At  the 
north  end  of  the  house  there  is  a  room  on 
the  ground-floor  opening  at  one  end  into 
King^s  Arms  Yard,  and  at  the  other  end 
into  the  north  area.  There  were  also  other 
rooms  which  were  lighted  by  means  of 
windows  looking  to  the  east,  and  a  yerticsl 
line  of  staircase  windows  in  the  middle 
part  of  the  back  of  the  house,  looking  east- 
ward into  the  passage  extending  from  the 
north-east  comer  of  tiie  south  area. 

The  house  in  Church  Court  was  lighted 
principally  by  windows  lookii^  out  into 
Churcli  Court  There  were  two  of  these  on 
the  ground-floor,  one  on  each  side  of  the 
door. 

The  backs  of  the  houses  in  Tokenhouse 
Yard,  where  they  were  opposite  to  MesarsL 
Dent,  Palmer  &  Co.'s  premises,  woe  about 
43  feet  in  height,  and  where  opposite 
to  Messrs.  Pilgrim  &  Phillips's  premises, 
were  about  35  feet  in  height.  The  roo& 
were  sloping.  All  the  windows  above  re- 
ferred to  were  ancient  lights,  and  the  two 
houses  had  existed  for  much  more  than 
twenty  years,  with  the  same  advantages  as 
to  access  of  air  as  they  eigoyed  before  the 
old  buildings  were  pulled  down. 

The  defendant  company  had  purchased 
and  pulled  down  the  houses  in  Tokenhonae 
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Yard  aad  the  low  building  before  men- 
tioned, andf  as  appeared  from  their  plans 
«nd  models,  they  intended  to  erect  on  the 
dte  one  large  building,  about  60  feet  high 
to  the  crest  of  the  roof,  and  to  bring  the 
oater  wall  of  it  nearer  to  the  plaintifb' 
pranuses,  so  that  at  the  south-east  comer 
of  the  south  area  the  width  of  the  passage 
would  be  reduced  to  about  4  feet    A  little 
to  the  south  of  the  staircase  windows  a 
transverse  wall  was  to  be  thrown  out,  so 
that  these  windows  would  be  inclosed  in  a 
shaft  about  45  feet  deep.  The  new  building 
was  also  intended  to  be  brought  quite  up 
to  the  eastern  boundary  of  the  north  area. 
Opposite  to  the  partners'  room  the  pitch 
of  the  intended  roof  was  such  that  the  plane 
of  the  roof  produced  would  pass  through 
the  lowest  horuontal  line  of  the  window, 
and  coinciding  in  position  with  the  most 
inclined  of  the  planes  through  such  hori- 
lontal  line,  by  wMch  light  formerly  gained 
access  to  the  lowest  part  <^  the  window. 
Thus  the  lowest  part  of  this  window  was 
not  depriyed  of  light,  but  the  upper  com- 
partment, from  which  a  great  part  of  the 
light  of  tJie  room  had  been  derived,  was 
deprived  of  a  considerable  proportion  of  its 
sky  area. 

The  defendants  had  at  the  time  of  bill 
filed  made  considerable  excavations  in  the 
neighbourhood  of  the  east  wall  of  Messrs. 
Pilgrim  4  Phillips's  house.  This  house  was 
built  on  a  loose  and  incoherent  soil,  and 
Messrs.  Pilgrim  &  Phillips  alleged  by 
their  bill  that  the  company  had  not  taken 
sufficient  precautions  to  protect  it  It  ap- 
peared, moreover,  that  the  district  surveyor 
had  called  the  attention  of  the  company's 
architect  to  the  dangerous  nature  of  die 
excavations. 

The  biUs  in  the  three  suits  prayed  that 
the  defendants  might  be  restrained  from 
erecting  their  new  buildings  of  such  a 
height  or  in  such  a  situation  as  to  interfere 
with  the  full  and  free  access  of  light  and 
air  to  the  two  houses  as  the  same  were  en- 
joyed before  the  old  buildings  were  pulled 
down,  and  for  inquiries  as  to  damages. 

The  bill  filed  by  Messrs.  Pilgrim  & 
Phillipe  also  prayed  that  the  defendants 
might  be  restrained  from  excAvating  near 
the  plaintiffs'  house  so  as  to  injure  or 
peril  it,  and  for  an  inquiry  as  to  the  damage 
caused  by  the  excavations. 


The  pkdntifis  had  moved  for  an  inter- 
locutory injunction,  but  the  defendants 
were  allowed  to  proceed  with  their  works 
upon  giving  an  undertaking  to  take  down 
any  buildings  which  the  Court  should  at 
the  hearing  consider  they  were  not  entitled 
to  erect 

It  appeared  that  Messrs^  Dent,  Palmer 
<b  Co.  had,  previously  to  filing  their  bill, 
entered  into  some  abortive  negotiations 
with  the  defendants  with  a  view  to  a  com- 
promise, and  that  in  the  course  of  such 
negotiations  they  offered  to  give  up  their 
rights  for  2,000/. 

As  to  the  excavations,  the  earth  was 
filled  in,  and  it  was  now  admitted  that  the 
damage  done  to  Messrs.  Pilgrim  A  Phillips's 
house  consisted  only  of  some  cracks  in  the 
walls,  and  other  minor  ii^juries,  all  of  which 
could  be  repaired,  as  was  admitted,  for 
100/L,  and,  as  the  defendants  contended, 
for  5/: 

As  to  the  access  of  li^t  and  air,  much 
evidence  was  entered  into.  With  regard  to 
Messrs.  Dent,  Palmer  &  Co.'s  house,  it  was 
clear  that  the  absolute  flow  of  light  from 
the  sky  would  be  diminished,  but  the  de- 
fendants contended  that  ample  light  would 
be  left  for  the  purposes  of  Messrs.  Dent, 
Palmer  &  Co.'s  business ;  as  to  the  part- 
ners' room,  that  the  removal  of  the  hori- 
sontal  and  vertical  bands  of  brickwork, 
which  could  be  done  at  a  trifling  expense, 
would  greatly  increase  the  supply  of  light 
to  that  room,  if  such  increase  were  needed ; 
as  to  the  sampling  room,  they  suggested 
that  it  was  not  in  fact  used  as  a  sampling 
room,  but  merely  as  a  waiting-room ;  and, 
as  to  the  room  which  had  one  of  its  win- 
dows opening  into  the  north  area,  it  was 
urged  that  it  was  only  used  for  hanging-up 
coats  and  hats,  and  for  similar  purposes, 
and  the  defendants,  therefore,  contended 
that  quite  sufficient  light  would  be,  on  any 
supposition,  left  for  the  purposes  to  which 
these  two  rooms  were  actually  put  They 
also  expressed  their  willingness  to  face  their 
wall  with  gUzed  tiles  if  Messrs.  Dent, 
Palmer  &  Co.  desired  it 

As  to  the  access  of  air,  it  appeared  that 
the  open  area  (consisting  of  the  south  court 
and  the  adjacent  open  space,  the  whole  of 
which  was  available  for  purposes  of  venti- 
lation) would  be  reduced  from  454  square 
foet,  of  which,  except  so  far  as  obstructed 
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by  the  low  bmldiog^  Measra  Dent,  Palmer, 
&  Co/a  house  had  the  full  benefit,  to 
205  square  feet,  or,  as  one  i^itness  said, 
275  square  feet,  which  would  have  no 
communication  with  an  open  thoroughfare 
except  by  means  of  a  passage  4  feet  wide, 
the  old  opening  being  1 1  feet  wide.  The 
vdndows  of  three  of  the  defendants'  water- 
closets  were  also  to  open  into  the  space 
in  which  the  staircase  windows  were  in- 
closed. The  result  of  this,  the  plaintiffs 
contended,  would  be  to  place  these  win- 
dows in  a  deep  well  of  stagnant  air. 
The  defendants  contested  this  view,  and, 
amongst  other  evidence,  stated  that  the 
space  thus  left  was  more  than  double  the 
space  required  by  the  Metropolitan  Build- 
ing Act,  1855. 

As  to  the  front  of  Messrs.  Pilgrim  & 
Phillips's  house,  the  interference  wiUi  light 
was  lateral  only.  The  east  window  on 
the  ground  floor  was  the  one  principally 
affected  It  appeared  by  the  affidavit  of 
Mr.  Bell  that  this  window  was  in  a  thick 
wall,  and,  consequently,  no  ray  of  light 
could  pass  through  it  to  the  room  if 
the  vertical  plane  through  the  ray  were  in- 
clined to  the  face  of  the  window  at  a  less 
horizontal  angle  or  azimuth  than  16^  In 
that  plane  the  new  buildings  would  increase 
the  altitude  of  the  most  depressed  ray  that 
entered  from  55"  to  77°.  The  most  de- 
pressed ray  which  entered  over  the  south- 
east extremity  of  the  old  buildings,  which 
was  also  the  extremity  of  the  new  buildings, 
would  have  its  altitude  increased  from 
46^""  to  59°.  In  other  words,  these  two 
rays  before  the  old  buildings  were  pulled 
down  struck  the  floor  at  the  distances  of 
5  feet  3  inches  and  8  feet  from  the  inside 
of  the  wall  respectively,  whereas  the  cor- 
responding rays,  when  the  new  buildings 
were  ereoted,  would  strike  the  floor  at  dis- 
tances of  1  foot  and  4  feet  6  inches  respec- 
tively. 

The  Attorney  General  (Sir  R  Palmer)^ 
Mr.  RoU,  Mr.  Wilkock,  Mr.  Keketoich, 
Mr.  Bagshawe,  and  Mr.  Dtckeneon^  for  the 
plaintiffs  in  the  three  suits. — It  is  dear 
that  the  buildings  intended  to  be  erected  will 
materially  interfere  with  the  amount  of  light 
enjoyed  by  both  houses.  As  to  some  of 
the  windows,  evidence  has  been  adduced 
to  shew  that  the  lateral  light  only  will  be 


interfered  with.  But  even  were  this  so,  ve 
are  entitled  to  enjoy  our  ancient  li^t  un- 
molested from  whatever  quarter  it  oofDWi 
to  us,  and,  indeed,  some  of  onr  windows 
derive  the  greatest  amount  of  their  lig^t 
from  lateral  sources.    In  some  plaees,  how- 
ever, our  direct  li^t  is  clearly  ditniniahfid, 
and  this    the  defendants  propose  to  oV 
viate  by  glazed  tiles.    In  addition  to  ihe 
unpleasant  nature  of  this  contrivance,  it  is 
impossible  to  secure  by  covenants  or  other- 
wise that  these  tiles  shall  be  kept  dein 
and  repaired.  Then,  again,  the  de^dmti 
contend  that  the  amount  of  light  we  are 
entitled  to  depends  upon  the  natue  of  the 
occupation  carried  on  in  the  house,  and  is 
to  be  determined  by  considering  what  is 
the  minimum   amount  with  whidi   some 
persons  manage  to  carry  on  similar  oeeii- 
pations.    It  is  evident,  however,  that  this 
cannot  be  the  true  way  of  determining  the 
extent  of  our  rights,  and,  at  all  events,  it 
cannot  apply  to  the  reversion^n.     "Hiese 
houses  are,  it  is  true,  in  tike  city  of  London, 
but  there  is  no  ground  for  saying  that  per- 
sons may  invade  their  neighbours!  rights  in 
towns  any  more  than  in  the  oountiy,  and 
the  observations  in 

Clarke  v.  Clark,  ante,  151, 
do  not  go   to  this  extent.     Indeed,  the 
legislature  having  by  seetiou  3.  of  the  344 
Will.  4.  c  71,  swept  away  the  local  custom 
of  London  (6),  as  was  decided  in 

The  Saltere'  Ctrnpany  v.  Jay,  3  Q.B. 
Bep.  109  ;  8.a  2  Gale  k  D.  414,  and 

TruecoU  v.  the  Merekami  Tayhre"  Com- 
pany, 11  Exch.  Bep.  855;  8.  ei  25 
Law  J.  Bep.  (k.b.)  Exch.  173, 
has  sanctioned  a  contraiy  principla     The 
following  cases  were  cited  and  commented 
upon : — 

WiUon  V.  Timnend,  1  Dr.  h  Sm.  324 ; 
s.  c.  30  Law  J.  Rep.  (n.&)  Chanc.  25. 

Aldred*s  caae,  9  Rep.  5JB,  b. 

Chaeemore  v.  Riehard$,  7  H.L.  Gas. 
349 ;  s.  c  29  Law  J.  Rep.  (k.8.) 
ExcL  81. 

Oale  V.  AhbU,  10  Weekly  R^  74«. 

Jaekaon  v.  ihe  Duke  of  Neweadie,  33 
Law  J.  Rep.  (n.s.)  Chanc  698. 

Back  V.  Staeey,  2  Car.  A  P.  465. 
The  buildings  will  also*  inteifoe  with  tiie 
free  passage  of  air  by  and  to  the  houses, 

(6)  See  WyiMtaaley  v.  Lee,  8  StnuMt  SS9. 
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and  greatly  dimioish  oar  means  of  Ten- 
tiktion.  Aji  to  the  right  to  air,  they 
dted—        • 

WM  V.  Birdj   10  Com.  B.  R^.  N.S. 
268;    8.C.   30  Law  J.  Rep.   (n.s.) 
CP.  384. 
Moore  y.  Rawson,  3  B.  d^  C.  332 ;  a.  c 

3  Law  J.  Rep.  K.B.  32. 

Vin,  Ahr.  tit  'Nuisance,'  G.  pi  19. 

2  BoU.  Abr.  704. 
A  reTersioner  may  file  a  bill  to  prevent  an 
obstmction  to  li^t  or  air — 

Bower  V.  HiU,  1  Bing.  N.C.  549;  s.  a 

4  Law  J.  Rep.  (N.s.)  CP.  153. 
Kidirill  v.  Moor,  9  Com.  B.  Rep.  364,  and 
Tomlinmm  y.  Brown,  there  cited. 

The  injury,  therefore,  being  substantial 
and  not  estimable  in  damages,  we  are  en- 
titled to  an  injunction — 

Th£  Attorney  General  v.  Nickol,  1 6  Yes. 

338. 
WiUon  y.  Toumend,  1  Dr.  <fe  Sm.  324. 
We  therefore  ask  for  an  injunction  accord- 
ing to  the  decree  in 

Stokes  ▼.  OUy  Offieea  Company ,  2  Hem. 
&  M.  650. 
As  to  the  excavations,  we  are  entitled  to  an 
inquiry  as  to  damages. 

Mr.  Giffard,  Mr.  Osborne,  Mr.  Wickens 
VkdMr.  O.  N.  Colt,  for  the  defendants.— The 
evidence  ahews  nothing  more  than  a  case  of 
partial  inoonvenienoe  (if  any)  as  distin- 
guished from  a  real  injury,  and  would  not 
even  enable  the  pkdntiiffii  to  recover  at 
kw — 

Back  v.  Staeey,  2  Car.  &  P.  465; 
and  a  much  higher  amount  of  injury  is 
required  by  this  Court  as  a  foimdation  for 
an  injunction — 

The  Attorney  General  v.  Nu^d,  16  Ve& 

338. 
Isenberg  v.  the  East  India  House  Estate 
Company,   33  Law  J.    Rep.  (y.s.) 
Chane.  392, 
Joksuon  V.  Wyatt,  Ibid.  394, 
especially  wh«»  the  premisee  are  in  the 
midst  of  a  populous  city — 
darke  v.  Clark,  ante,  151 ; 
RobBon  V.   WkUtingham,  ante,  p.  227; 
ao.  12Jur.  N.S.  40; 
and,  as  to  this,  it  must  be  remembered 
that  the  Court  has,  under  Sir  Hugh  Caims's 
Act,  power  to  assess  damages  once  for  all, 
and  to  make  a  complete  compensation  to 
the    part7  injured,  whereas,   formerly,  it 


merely  left  the  party  the  power  of  bringing 
a  series  of  actions,  and  recovering,  perhaps, 
nominal  damages  in  each.  That  the  iigury  to 
Messrs.  Dent,  Palmer  <&  Co.  is  not  incapable 
of  estimation  appears  fromtheir  having  offered 
to  accept  2,000/.  as  compensation.  But, 
further,  it  appears  that  our  buildings  will 
leave  the  plaintiffs  abundance  of  light  for 
the  purposes  to  which  they  apply  their 
rooma  Many  persons  are  able  without 
inconvenience  to  carry  on  the  same 
kind  of  business  as  Messrs.  Dent,  Palmer 
<&  Co.  cany  on  with  much  less  light  than 
they  wiU  have  left;  and,  as  to  Messrs. 
Pilgrim  k  Phillips,  they  will  not  lose  a 
single  client  by  the  diminution  of  light 
Now,  as  an  easement  cannot  be  acquired 
"  clam  aut  vt  aut  precario,^^  the  plaintiffs 
cannot  claim  for  their  houses  a  greater 
amount  of  light  than  the  ostensible  use  of 
the  house  suggested;  for  instance,  a  house, 
looking  externally  like  a  dwelUng-house, 
cannot  acquire  a  right  to  a  supply  of  light 
sufficient  for  sorting  diamonds  (7).  In  truth, 
however,  they  will  still  have  as  much  light 
as  their  actual  user  requires,  and  this  is  the 
utmost  which  they  can  daim — 

Jackson  V.  the  Duke  of  Netocastle,  33  Law 
J.  Rep.  (N.s.)  Chanc  698. 
The  following  authorities  were  also  cited 
in  support  of  this  branch  of  the  argument — 

Bury  V.  Fope,  Cro.  Eliz.  118. 

3  Ken^s  Com.  555. 

The    Curriers*     Company    v.    Ccrhett, 
12  Jur.  N.S.  719. 

Durell  V.  PrUchard,  ante,  223. 

MaHin  v.  Goble,  1  Campb.  320. 
As  to  air,  the  law  is  peculiar.  A  right  to 
air  is  not  within  the  Prescription  Act  (2  ds  3 
Will.  4.  c  71),  and  it  therefore  must  de- 
pend on  an  implied  covenant  not  to  interfere 
with  the  free  flow  of  air.  Such  a  covenant 
is  a  fiction.  There  is  no  ease,  not  being  a 
case  of  nuisance,  where  it  has  been  implied ; 
and  it  is  certain  that  the  law  will  not,  from 
any  length  of  non-interference^  imply  a 
covenant  not  to  interfere  with  the  amenity 
of  a  prospect  We  snbmit,  therefore,  thiut 
as  to  air  the  right  claimed  has  no  existence 
in  law.  But,  in  truth,  the  amount  of  in* 
jury  is  quite  unsubstantial,  and  the  plain* 
tiffs  ought  to  be  left  to  such  remedy  (if 

(7)  The  CMS  aniided  to  is  Hen  v.  the  Uiuoii 
Beak  of  London,  2  Giff.  685. 
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any)  as  they  have  at  common  hiw.  As 
to  the  excavations,  the  damage  done  is 
trumpery — not  more  than  bL — and,  so  far 
as  this  is  concerned,  the  bill  must,  at  all 
events,  be  dismissed  with  costs. 
Mr.  RoU  replied. 

Wood,  y  .C.  postponed  his  judgment  until 
the  case  of  Yatea  v.  Jade  (reported  ante,  539; 
&  c.  1  Law  Rep.  Ch.  Ap.  295)  was  decided 
by  the  Lord  Chancellor. 

Wood,  V.C.  (March  28).— These  three 
cases  have  been  argued  together.  They  be- 
long to  a  class  of  which  there  have  been 
many  instances  of  late  years,  but  as  to 
whidi  the  old  doctrine,  established  by  Lord 
Eldon  in  The  Attorney  General  v.  Niehol^ 
seems,  in  substance,  never  to  have  been 
departed  from,  though  at  all  times  it  tended 
to  place  a  Court  of  equity  in  a  position  of 
considerable  difficulty.  It  is  very  remark- 
able how  few  cases  have  occurred  since  that 
decision  (for  I  have  had  time  to  look 
through  the  whole  volumes  of  Reports 
which  have  occurred  between  that  time  and 
the  present)  until  within  the  last  ten  or 
twelve  years.  The  cases  before  Lord  Cot- 
tenham  are  so  few  as  to  be  scarcely  worth 
mentioning,  nor  did  they  call  forth  any 
enunciation  by  him  of  the  principle  on 
which  the  Court  acts.  But  the  cases  have 
become  much  more  frequent  of  late,  in  con- 
sequence of  the  increased  desire  to  erect,  in 
'  the  metropolis  and  elsewhere,  buildings 
of  considerable  magnitude,  which  must,  of 
course,  more  or  less  affect  houses  in 
their  neighbourhood.  The  doctrine  estab- 
lished in  The  Attorney  (General  v.  Nichols 
and  recognized  by  Lord  Westbury  in  the 
more  recent  case  of  Jackson  v.  the  Duke 
of  NeuHxutle  and  other  cases,  was  this: 
''There  are  many  obvious  cases  of  new 
buildings  darkening  those  opposite  to  them ; 
but  not  in  such  a  degree  that  an  it\junction 
could  be  maintained  or  an  action  upon 
the  case,  which,  however,  might  be  main- 
tained in  many  cases  which  would  not 
support  an  iigunction."  In  that  one  sen- 
tence is  contained  the  whole  of  the  doctrine 
which  of  late  has  been  recognized  as  govern- 
ing this  Court  in  its  decisions;  though,  as 
I  said  before,  it  is  not  easy  to  apply  that 
doctrine.  First  of  all,  you  have  to  ascer- 
tain what  it  is  that  will,  at  law,  support 


a  claim  for  damages  in  respect  of  an  iiyiny 
done  to  a  building  by  tl»  obstruction  of 
light  and  air;  and  the  authori^  to  idiich 
I  would  refer,  rather  than  any  other 
upon  the  subject,  is  the  summing  up  of 
CSiief  Justice  Best  in  the  case  of  Bad 
▼.  Staeeyy  because  that  summing  up  hu 
been  approved  of  by  the  Lords  Justices 
in  a  recent  case  before  their  Loidsiiips. 
This  applied  to  the  right  at  law,  aad  tiie 
Chief  Justice  told  the  jury :  '*  In  order  to 
give  him  a  right  of  action  and  suftam 
the  issue,  there  must  be  a  substantiil 
privation  of  light  sufficient  to  render  the 
occupation  of  the  house  nnoomfortable, 
and  to  prevent  the  plaintiff  finom  canyiBg 
on  his  accustomed  business  (that  of  a 
grocer)  on  the  premises  as  beneficially  as 
he  had  formerly  done."  With  the  single 
exception  of  reading  or  for  and  in  that  case, 
I  apprehend  that  this  perfectly  well  lays 
down  the  doctrine  in  the  manner  in  which 
it  would  now  be  supported  at  law, — that 
if  it  rendered  the  occupation  of  the  house 
uncomfortable,  or  if  it  prevented  the  person 
from  carrying  on  his  accustomed  business, 
whatever  that  might  be,  oa  the  premises 
as  beneficially  as  he  had  formerly  done, 
in  that  case  damages  would  be  recovered. 
Of  course,  one  sees  at  once,  even  in  that 
position  at  law,  the  case  is  one  of  consider- 
able difficulty  and  nicety,  as  it  must  be  in 
aU  cases  when  one  is  dealing  with  matter 
that  pass,  by  such  gentle  gradations  and 
transitions,  from  simple  annoyance,  not 
the  subject  of  damages,  to  annoyance  of 
such  an  extent  as  to  render  the  habitatioo 
uncomfortable  or  the  mode  of  carrying 
on  the  business  less  beneficial  than  it 
formerly  was.  I  might  also  remark,  on 
the  expression  '*  carrying  on  the  business 
beneficiaUy,"  that  I  do  not  read  it  as  Mr. 
Oiffard  read  it,  as  a  question  whether  (H* 
not  the  person  carrying  on  the  business 
was  likely  to  lose  customers.  I  think  it 
probable  that  Messrs.  Pilgrim,  by  carrying 
on  their  business  by  gaslight  all  day,  maid 
not  lose  a  single  client,  but  they  would 
carry  it  on  much  less  beneficially  to  them- 
selves in  order  to  discharge  the  du^  they 
owe  to  their  clients  on  the  one  hand,  and 
so  as  to  preserve  their  own  healdi  sad 
their  own  facility  of  discharging  the  duties 
which  are  imposed  on  them,  on  the  other 
hand. 
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Having  arrived  at  this  conclusion  with 
regard  to  the  remedy  which  would  exist 
at  law,    we   are    met    with    the  further 
difficulty  that    in    equity   we    must  not 
always  give  relief  (it  was  so  laid  down  by 
Lord  Eldon,   and  was  so  said  by  Lord 
Westbmy)   where  there  would    be  relief 
given  at  law.    That,  undoubtedly,  brings 
one  into  a  &r  more  difficult  position;  and 
I  confess,  after  having  considered  it  in 
every  possible  way,  I  cannot  myself  arrive 
at  any  other  conclusion  than   this,   that 
wh«e  substantial  damages  would  be  given, 
as  distinguished  from  some  5^   or  10^., 
or  201,  f  or  some  small  sums  of  that  descrip- 
tion, as  the  case  might  be,  this  Court  wOl 
interpose.     I  come  to  this  conclusion,  and, 
on  the  ground  that  it  cannot  be  contended, 
as  it  appeared  to  me  from  the  first,  when 
cases  of  this  kind  come  to  be  discussed 
more  frdly  than  they  had  been  in  years 
past,  that  those  who  are  minded  to  erect 
a  building  that  will  inflict  an  ii^juiy  upon 
their  neighbour,  have  a  right  to  purchase 
him  out,  without  any  act  of  parliament  for 
the  purpose ;  to  say,  we  shall  damage  you 
perhaps  to  the  extent  of  200/.  or  300/.,  and 
we  will  gWe  you  that  sum.   His  neighbour 
might  say,  "  I  require  a  great  deal  more 
than  that;  but,  what  is  more,  I  prefer  stay- 
ing where  I  am,  and  standing  in  the  con- 
dition I  am ;  I  have  not  the  slightest  desire 
to  part  with  my  property."  It  appears  to 
melt  cannot  be  safely  held  that  this  Court 
win  allow  parties  so  to  exercise  the  rights 
which  they  may  have  in  their  own  soil  as 
to  inflict  an  injury  on  their  neighbour,  and 
compel  him  to  aubnut,  whether  willing  or 
not,  to  a  valuation  to  be  made  by  the  jury, 
instead  of  leaving  it  to  the  decision  of  the 
person  who  is  in  possession  of  a  right  to 
determine  what  the  value  of  his  own  pro- 
perty ia.   And  the  point  which  Mr.  Giffard 
put  in  this  particular  case  well  illustrates 
the  view  I  should  wish  to  uphold.  He  said 
there  had  been  negotiations,  and  Messrs. 
Dent  were  vdlling,  at  one  time,  to  have 
given  up  their  right  to  oppose  the  erection 
of  these  buildings  for  2,000/.;  therefore, 
he  said,  it  is  impossible  to  say  that  this  is 
irreparable  injury,  and  that  the  only  ground 
on  which  this  Court  proceeds  in  injunctions 
to  restrain  trespass  is  irreparable  injury; 
and,  that  when  a  man  has  said,  ''I  will 
take  2,000/.,"  you  have  a  measure  of  what 


the  ii^'ury  is.  It  would,  therefore,  result 
in  this  :  that  if  a  person  said,  '^  I  conceive 
this  to  be  a  very  great  annoyance  to  me;  it 
is  a  matter  which  I  do  not  consider  can  be 
estimated  in  money  or  money's  worth,  in 
this  sense,  that  I  have  not  the  least  intention 
of  taking  the  case  before  a  jury  to  know  what 
the  exact  money  damage  is  that  you  inflict 
on  me,  but  I  am  willing  to  sell  my  comfort 
and  ease,  as  persons  sometimes  are,  for  a 
high  pecuniary  reward ;  I  am  willing  to  dis- 
pose of  it  at  a  certain  price,'' — and  thereupon, 
if  the  Court  once  &stens  upon  that,  they 
are  entitled  to  say.  We  fix  you  to  2,000/., 
as  being  that  for  which  you  were  willing 
to  part  with  it ;  and,  accordingly,  we  leave 
you  to  go  to  a  jury  to  see  whether  you  will 
get  100/.  or  150/.  That  is  to  say,  a  persout 
may  take  away  his  neighbour's  comfort, 
not  at  his  own  estimation,  but  at  the  value 
which  a  jury  might  put  upon  it ;  in  other 
words,  the  Court  is  to  concede  to  those  who 
are  desirous  of  erecting  public  bmldings, 
the  existence  of  some  unknown  act  of  par- 
liament, which  has  all  the  provisions  of 
the  Lands  Clauses  Act,  which  will  enable 
them  to  compel  a  forced  sale  of  the  rights 
of  others,  and  to  conunit  trespass,  if  those 
others  are  not  willing  to  part  with  their 
property  on  the  terms  offered  That  seems 
to  me  to  be  a  mistaken  view  of  what  the 
jurisdiction  of  the  Court  is  as  to  waste  and 
trespass.  I  take  the  case  of  waste  first: 
where  the  tenant  for  life  or  remainderman, 
or  a  mere  trespasser,  wants  to  commit  waste 
by  cutting  down  timber  on  an  estate,  this 
Court  will  not  allow  him,  because  a  value 
can  be  put  on  the  timber,  to  cut  down  an- 
other man's  trees.  I  had  a  case  of  that  kind 
with  reference  to  a  Mr.  Dawson,  where  I 
restrained  him,  and  the  Lords  Justices 
affirmed  my  decision.  Mr.  Dawson,  on  some 
fancied  right,  but  really  as  a  mere  tres- 
passer, proceeded  to  cut  down  a  whole  line 
of  trees,  because  he  supposed  that  an  old 
road  had  formerly  existed  there,  and  that 
he  had  a  right  to  the  road  Of  course,  the 
value  of  the  trees  could  have  been  fixed  by 
arbitration,  and  the  damage  was  not,  in  that 
sense,  irreparable.  So,  again,  with  regard 
to  the  common  case  of  trespass  on  coal- 
mines. There,  as  everybody  knows,  the 
coals  can  be  valued;  but  the  Court  con- 
siders the  damage  to  be  irreparable  when 
there  is  an  interference  with  a  person's  dear 
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and  distinct  right,  without  any  right  or  title 
on  the  part  of  the  person  inflicting  mich 
damage,  and  the  devastator  is  doing  it  so 
rapidly  and  suddenly  that,  unless  the  Court 
interferes,  there  wiU  be  a  compulsory  sale. 
And  as  to  this  branch  of  the  jurisdiction, 
the  principle  on  which  the  Court  interfnpes 
to  prevent  this  irreparable  damage  being 
done,  on  the  ground  of  value  as  distin- 
guished from  comfort)  is  analogous  to  the 
case  of  specific  performance,  where  the  Court 
says,  it  is  not  enough  to  pay  a  man  money, 
it  is  not  what  the  estate  you  have  agreed  to 
seU  him  may  be  worth,  but  he  is  entitled 
to  have  the  very  property.  So,  just  in  the 
same  way,  the  Court  holds  that  a  person 
in  possession  of  valuable  rights  is  entitled 
•to  hold  them  against  the  incursion  and 
violence  of  a  neighbouring  proprietor,  who 
may  attempt  to  invade  them,  and  thus 
compel  a  forced  sale  by  the  owner. 

Having  proceeded  so  far,  of  course  I  feel 
that  there  is  the  difficulty,  in  ail  cases  of 
this  description,  with  reference,  first,  to 
the  question,  whether  damages  would  be 
recoverable,  and  secondly,  whether  the 
damages,  if  recovered,  would  be  such  as 
would  authorise  this  Court  to  interfere  1  I 
might  put  another  case  in  which  the  Court 
would  not  interfere  independently  of  value; 
i  mean,  not  where  the  pkintifT's  right  is  of 
short  duration  merely, — for  I  have  inter- 
fered in  cases  of  very  short  duration,  and 
I  see  no  reason  to  repent  of  those  decisions, 
— but  where  the  whole  property  is  soon 
to  cease;  for  instance,  where  notice  to  take 
has  been  given  under  a  railway  act,  which 
is  to  be  put  into  effect  in  two  or  three  dayis, 
so  that  the  house  will  be  entirely  destroyed. 
That  is  one  of  the  cases  in  which  damages 
would  be  given  at  law ;  but  this  Court  would 
not  think  it  right  to  interfere.  Those  appear 
to  me  to  be  difficulties  inherent  in  the  form 
in  which  previous  decisions  have  placed 
the  power  of  interference  by  the  Court  to 
restrain  by  injunction  the  erection  of  build- 


There  was  a  ftirther  difficulty  existing 
at  the  time  when  I  heard  this  ease,  which 
has  to  my  mind  been  removed  by  the  re- 
cent decision  of  the  Lord  Chancellor  in 
Y€Ue9  V.  Jaek^  namely,  a  suggestion  in  the 
previous  case  of  Clarke,  v.  Clark  by  the 
Lord  Chancellor,  that  there  was  some  dif- 
Horence  between  the  right  to  protection  of 


a  person  reading  in  a  town,  and  tiie  right 
of  a  person  residing  in  the  country,  who 
would  have  reason   to  expect  a  greater 
amount  of  light  and  comfort  to  his  dwelling. 
I  confess  it  always  appeared  to  me  then 
must  have  been  some  misapprehenaen  bb 
to  the  purport  of  those  observations,  and 
I  should  not  myself  have  fdit  very  much 
embarrassed  by  them  but  for  an  apparent 
acquiescence  in  the  same  view  on  tin  part 
of  one  of  the  Lords  Justices,  whose  opinion 
would  at  once  guide  me  in  matters  of  dis- 
cretion, and  of  course  I  should  be  boond 
by  it  if  it  were  an  actual  dedtton  on  a  point 
of  kw.  Lord  Justice  Knight  Bruce,  in  the 
case  of  RoUoH  v.  WhUiingkamy  says,  '^It 
does  appear  to  me  that  the  mere  drcom- 
stance,  as  the  Lord  Chancellor  has  said, 
of  some  dindnution  of  light  in  a  popnloos 
city  is  not  enough  to  create  a  just  cause  for 
complaint"  I  cannot,  however,  understand 
the  Lord  Chancellor  or  Lord  Justiee  Knight 
Bmce  to  mean  that  in  reality  there  is  any 
substantial  difference  in  the  ri§^t  whidi 
the  plaintiff  would  have  to  seek  a  remedy 
in  tins  Court  when  he  lives  in  atown  from 
that  which  he  would  have  if  he  resided  in 
the  country.    The  first  observation  which 
occurs  is  this,  that  it  so  rarely  occurs  in 
the  country, — towns  are  the  places  where 
light  is  most  wanted.   The  Romans,  who 
were  very  accurate  in  their  olaasification  of 
this  subject,  divided  the  servitudes  into 
the  rural  and  the  town  servitudes,  and  ap- 
propriated the  division  of  the  town  serri- 
tudes  to  the  case  of  non   aUuu  toUntii^ 
which  was   considered  to  be  a  servitude 
that  would  most  likely  occur  in  a  town, 
and  but  rarely  in  a  country  rondenee  (3). 
Further  than  that,  I  recollected  the  veiy 
recent  decision  on  the  question  tn^  nuisance 
bearing  a  considerable  analogy  to  this  sort 
t>f  question,  in  the  case  of  Tippmg  v.  lA^ 
Si,  Helenas  SmeUmg  Company  (4),  where  it 
was  distinctly  held  that  your  being  sub- 
jected to  a  large  amount  of  nuisance  already 
is  not  a  reason  why  you  should  have  mote, 
but  rather  a  reason  why  you  should  have 
less,  and  if  you  could  {Hunt  out  any  addi- 
tional chimney  which  added  to  your  griev- 
ance, you  had  a  right   to   interfere  with 
the  grievance  so  increased.  FnrtlMr  than 

(3)  See  Inst.  3.  tit.  8,  s.  1.  Dig.  50,  10,  a.  \n. 

14)  ^ik^Q.B.ee. 
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tb«t,  there  was  the  observation  to  be  made, 
which  I  see  the  Lord  Chancellor  has  re- 
ferred to  in  his  judgment  in  Yaies  v.  Jack, 
that  the  legislature  of  late  years  appears  to 
have  taken  a  completely  opposite  view, 
becaoBe,  whereas  there  existed  by  the  cus- 
tom of  London  a  right  to  build  upon  the 
site  of  an  ancient  messuage  or  toft  wholly 
irrespective  of  any  rights  that  might  be 
acquired  by  your   neighbours,  that  right 
was  abolished  by  the  recent  act  of  parlia- 
ment  That  must  have  been  done  on  de- 
liberation, as  was  decided  in  the  two  cases 
of  The  SaUers'  Company  v.  Jay  and  Trus- 
eoU  V.  the  MerduuU  Taylor^  Company.    It 
was  there  determined  that  the  words,  in  the 
third  section  of  the  Prescription  Act  (5), 
*'  SDy  local  custom  notwithstanding,"  must 
have  had  special  reference  to  the  custom  that 
existed  in  York  and  London;  and  there- 
fore the  legislature  must  be  taken  to  have 
thought  it  not  reasonable  even  in  towns  to 
continue  a  privilege  of  that   description 
so  much  to  the   injury  of  those  around. 
I  oonfessy   however,   I  should    have    felt 
more  difficulty  had  it  not  been  for  the  re- 
cent decision  in  Yates  v.  Jacky  which  puts 
it  beyond  all  doubt  that  his  Lordship  did 
not  entertain  the  view  which  was  attributed 
to  him  in   Clarke  v.  Clarky  that  a  person 
living  in  a  town  has  less  right  to  protection 
from  interference  with  his  light  than   a 
person  living  in  the  country.     The  Lord 
Chancellor,  in  his  judgment,  together  with 
other  expressions  which  I  shall  have  occa- 
sion more  particularly  to  refer  to,  especially 
says,  that,   regard  being  had  to  this  pro- 
vision of  the  legislature,  and  interfering 
as  he  did  with   the   greatest  reluctance, 
seeing  that  his  decisiim  might  have  the 
effect  of  stopping  improvements  going  on  in' 
the  metropolLs,  yet,  whatever  his  private 
opinion  might  be  as  to  whether  it  was  expe- 
dient to  repeal  the  custom,  or  whether  the 
custom  was  not  better  tlum  the  law  as  it 
now  stands,  he  had  nothing  to  do  but  to 
follow  the  provisions  of  the  legislature,  and 
accordingly  acting  upon  them,  he  held  that  a 
house  ndsed  from  32  feet  in  some  parts, 
and  20  feet  in  others,  to  67  feet,  at  a  dis- 
tance increased  from  25  feet  to  31  feet  from 
the  hooae  of  the  plaintiff,  was  an  injury 
against  which  the  plaintiff,  as  owner  of  the 

(5)  2  ft  S  WiU.  4.  c.  71. 
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house,  would  be  protected  by  this  Court 
I  think,  therefore,  that  part  of  the  case  may 
now  be  dismissed. 

There  is  another  part  of  the  case,  a  little 
more  difficult  in  consequence  of  recent  de- 
cisions with  reference  to  the  quantity  of 
injury  against  which  you  can  be  protected. 
Now,  wishing  to  dispose  of  the  points,  as 
far  as  I  can,  which  are  settled  at  law  before 
I  deal  with  the  actual  &cts  of  the  case,  I 
observe  the  Lord  Chancellor,  in  the  decision 
I  have  just  referred  to,  in  Yates  v.  Jack, 
says,  that  regard  being  had  to  the  provi- 
sions of  the  act  of  parliament,  he  shall 
wholly  disregard,  as  I  was  prepared  to  have 
done,  all  questions  as  4;o  whether  others 
might  be  better  or  worse  circumstanced  than 
the  plaintiff,  and  only  regard  the  plaintiff 
as  having  acquired  by  the  statute  the  abso- 
lute right  to  the  light,  wholly  irrespective 
of  those  who  have  not  acquired  such  rights 
or  might  be  able  to  carry  on  their  busi- 
ness under  disadvantages  to  which  the 
plaintiff  was  unwilling  to  submit  He 
said,  "I  am  clearly  of  opinion  that  it 
is  no  answer  to  a  plaintiff  complaining 
that  his  light  has  been  obstructed  to  shew 
that  other  persons  have  been  able  to  carry 
on  trade  sucoessf  ally  even  with  less  light" — 
that  applies  to  a  part  of  Chief  Justice  Best's 
observations  already  referred  to — "than  will 
remain  to  the  complaining  party  after  the 
obstruction  has  been  set  up.''  Further  than 
that,  he  said, — which  perhaps,  if  I  may  be 
allowed  to  say  so,  is  going  a  step  a  little 
beyond  what  any  previous  case  had  decided, 
— that  he  should  hold  he  was  not  to  regard 
merely  the  use  to  which  the  property  was 
applieid  at  the  time  of  the  application  for 
the  injunction,  but  any  use  to  which  it 
might  reasonably  be  applied.  I  had  better 
read  his  own  words:  "The  right  conferred 
or  recognized  by  the  statute  is  an  absolute 
and  indefeasible  right  to  the  enjoyment  of 
the  light  without  reference  to  the  purpose 
for  which  it  has  been  used,  and  therefore, 
even  if  the  evidence  satisfied  me,  which  it 
does  not,  that  for  the  purpose  of  their  pre- 
sent business  a  strong  light  is  not  necessary, 
and  that  the  plaintiff  wiU  have  sufficient 
remaining,  I  should  not  think  the  defendant 
had  established  his  defence  unless  he  had 
shewn  that,  for  whatever  purpose  the  plain- 
tiffs might  wish  to  employ  the  light,  there 
would  be  no  material  interference  with  it" 
4C 
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Now  that  observatioii  certainly  goes  farther 
than  any  case  has  done  since  Martin  ▼. 
GobUy  which  determined  that  the  property 
used  for  a  malt-house  could  not  claim  the 
same  privilege  as  if  used  for  a  dwelling- 
house.  But  one  may  easily  reconcile  the 
two  by  saying  that  the  Lord  Chancellor's 
observations  may  apply  to  this,  the  user  of 
a  house  as  it  stands  for  any  purpose 
you  think  fit  to  use  it,  not  the  user  of  a 
house  when  you  have  changed  its  whole 
character  and  rebuilt  it,  merely  leaving 
the  old  windows  in  the  same  position, 
which  seems  to  have  been  the  case  in 
Martin  v.  Goble.  This  has  an  application 
to  the  case  of  the  sample-room.  I  think 
there  is  very  little  doubt  that  the  room 
may  be  and  has  occasionally  been  used  as 
a  sample-room,  and  therefore  the  observa- 
tions of  the  Lord  Chancellor  apply  to  this, 
that  if  Messrs.  Dent  were  minded  to  use 
it  as  a  sample-room,  it  is  immaterial  whether 
they  have  been  using  it  for  the  last  several 
years  or  not,  if  they  are  now  minded  so  to 
use  it. 

Having,  as  it  appears  to  me,  overcome 
the  diflBculty  as  to  the  property  being  in 
a  town  and  not  in  the  country,  and  having 
arrived  at  something  like  a  conclusion  as 
to  what  is  the  class  of  cases  in  which  this 
Court  will  interfere,  namely,  in  a  case 
where  there  is  interference  with  the  com- 
fort and  interference  with  the  beneficial 
mode  of  canying  on  the  business,  and  iu 
addition  to  that,  a  substantial  injury  to  the 
carrying  on  of  business,  so  that  substantial 
damages  will  be  given,  I  will  now,  just  in 
a  very  few  words,  deal  with  some  five  or 
six  propositions  urged  as  grounds  of  defence. 
The  first  was  that  the  plaintiffs  have  as 
much  light  as  other  persons  for  the  same 
purposes.   That  I  have  already  disposed  of 

Then,  secondly,  it  was  argued  by  the 
defendants  in  Dent's  case  that  the  plain- 
tiffs might  have  made  their  wiudows  larger, 
and  they  said,  you  have  put  a  large  beam 
where  you  might  have  had  an  open  space. 
I  apprehend  it  is  not  for  the  defendants 
to  teU  the  plaintiffs  how  they  are  to  con- 
struct their  house,  and  to  say  yon  can  avoid 
this  injury  by  enlarging  the  window  in  such 
a  manner  as  to  bring  it  within  the  decision 
of  the  House  of  Lords  (6)  and  prevent  the 

(6)  Taplini?  v.  Jones,  11  H.L.  Cas.  290. 


possibility  of  stopping  the  new  window 
without  stopping  the  old.  The  new  portioii 
would  have  no  prescriptive  right,  and  might 
be  obstructed.  A  right  has  been  acquired 
by  the  old  existuig  window ;  this  right  the 
plaintiffs  wish  to  preserve  intact  They  are 
entitled  to  it  in  the  position  in  which  they 
have  acquired  it,  and  cannot  be  compelled 
to  make  any  alteration  in  their  house  to 
enable  another  to  deal  with  his  property 
more  advantageously  to  himsell 

Then  it  is  said,  thirdly,  and  that  applies 
to  Pilgrim's  case  more  than  the  others, 
you  have  not  only  constructed  your  win- 
dows originally  with  less  light,  but  yon 
have  actually  put  up  Venetian  blinds  and 
damaged  your  own  light  The  same  thing 
occurred  in  Yates  v.  Jack  Every  now  and 
then,  when  the  light  was  too  much,  the 
people  pulled  down  their  blinds.  The  Lord 
Chancellor  said  it  was  no  reason,  because 
people  accommodated  the  light  to  their 
work,  that  they  were  to  be  deprived  of  it 
for  ever. 

Then,  fourthly  and  fifthly,  it  was  said 
that  the  room  was  not  a  good  room  for 
sampling,  and  that  the  right  was  acquired, 
as  Mr.  Giffard  said,  elanij  because  they 
shut  themselves  up  in  their  bouse  and  did 
not  tell  their  neighbours  what  they  were 
doing.  Yates  v.  Jack  is  an  answer  to  that 
As  to  its  not  being  a  good  room  for  sam* 
pling,  I  dare  say  it  is  not ;  but  it  is  the 
best  room  they  have  got  in  their  house, 
and  they  are  desirous  of  preserving  it  in 
the  state  in  which  it  was. 

Then,  lastly,  there  was  the  suggestion 
of  glazed  tiles.  As  often  as  tliat  has  been 
suggested,  it  has  been,  I  may  almost  say, 
scouted  by  the  Court.  A  person  who  wishes 
to  preserve  his  light  has  no  power  to  com- 
pel his  neighbour  to  wash  the  tiles  or  keep 
them  dean,  nor  can  he  secure  covenants  that 
will  run  with  the  land  or  affect  persons 
who  take  without  notice,  or  keep  up  the 
tiles  perpetually.  Perhaps  a  mirror  might 
do  better  still,  but  you  cannot  compel  the 
mirror  being  kept  there  or  being  kept 
clean ;  and  therefore  the  defendant  is  enti- 
tled to  stand  upon  his  own  right,  and  not 
upon  the  degree  of  obligingness  which  his 
neighbour  may,  from  time  to  time,  shew 
towards  him.  The  case,  therefore,  comes 
simply  and  entirely  back  to  this,  Is  there 
substantially   an    interference   with    com- 
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fort?  Is  there  a  substantial  diminution  of 
light  for  carrying  on  business  9 

As  regards  Dent's  case^  I  may  put  it 
in  this  simple  form  :  there  is  in  the  south 
court  a  square  space,  which  the  partners' 
room  looks  into,  of  454  square  feet,  that 
is,  about   50  square  yards.    Opposite  to 
this  the  defendants  intend  to  raise  a  build- 
ing about  60  or  61  feet  in  height,  whereas 
the  former  building  there  was  only  42  feet 
6  inches  in  height.    But  then  the  defen- 
dants say,  we  will  give  you  a  ray  of  light 
falling  upon  the  lower  sill  of  your  window 
just  where  it  did  before.    That  may  be, 
but  the  upper  part  will  be  deprived  of  a 
very  considerable  portion  of  the  arc  of  the 
sky.   Indeed  it  is  obvious  that  if  you  draw 
the  lines,  instead  of  down  to  the  lower  sill 
of  the  window,  to  all  the  upper  portion — 
if  you  draw  a  diagram  in  which  you  repre- 
sent the  rays  which  came  on  to  the  upper 
portion  before  this  obstacle  was  put  there, 
you  will  find  an  enormous  quantity  of  light 
is  intercepted;  and,  further  than  that,  the 
defendants  actually  reduce  this  space  of  454 
square  feet  to  205  square  feet;  one  gentle- 
man says,  275  square  feet.    However,  if  it  is 
reduced  from  454  to  275  square  feet,  the 
reduction  is  quite  sufficient  to  entitle  me  to 
say  it  is  a  most  prodigious  intrusion  both  as 
to  light  and  as  to  air;  and  the  clear  circum- 
stance that  you  have  the  partners'  window  so 
situated  that  you  obstruct  all  that  quantity 
of  light  (it  is  a  mathematical  proposition, 
you  cannot  contradict  it),  shews  that  you 
must  be  creating  a  serious  injury  both  as 
to  comfort  and  the  facilities  for  carrying 
on  business.    That  is  as  regards  the  part- 
ners' window.    Then  as  regards  the  sam- 
pling window,  I  think  the  evidence  laigely 
preponderates  in  favour  of  the  plaintiifs, 
which  it  could  not  fail  to  do,  when  you 
find  that  as  to  the  sampling  window  you 
bring  forward  the  wall  7  feet  out  of  11, 
so  that,  whereas  that  window  got  its  light 
through  a  space  of  1 1  feet,  it  is  now  to  get 
it  through  a  space  of  4  feet.    I  must  say  it 
does  appear  to  me  to  be  one  of  those  cases 
in  which, — ^as  the  Lord  Chancellor  said  in 
Yates   V.    Jack^   res    ipsa    loquitur y — that 
cannot  be  gainsaid  or  resisted.    So  far  as 
to  these  two  windows. 

Then,  as  to  another  part  of  Dent's  case,  it 
.stands  thus.  There  being  a  space  of  about 
8  or  9  feet  wholly  uncovered,  the  defen- 


dants are  about  to  put  a  transverse  wall, 
which  will  shut  up  these  windows  in  a 
kind  of  box  with  its  lid  off,  about  45  feet 
high;  they  are  going  to  place  three  water- 
closets  in  that  circumscribed  space,  and 
then  it  is  to  be  supposed  that  there  is  no 
interference  with  light  and  air !  Mr.  Gif- 
fard  told  me  I  must  not  judge  by  the 
models,  and  I  could  not  go  and  look  for 
myself,  and  therefore  he  pressed  very  hard 
upon  me  the  necessity  of  having  a  jury. 
I  shall  have  to  say  more  upon  that  when  I 
come  to  Pilgrim's  case;  but,  certainly,  as 
regards  this  case,  I  think,  both  as  to  light 
and  air,  the  case  is  clearly  made  out.  As 
to  the  staircase  part  of  the  case,  it  is  clear 
that  the  air  is  interfered  with  in  a  manner 
that  this  Court  will  not  tolerate;  and 
although  there  are  difficulties  about  the 
case  of  air  as  contrasted  with  the  case  of 
lights,  yet  there  the  total  obstruction  of  all 
possibility  of  circulation  of  air,  where  that 
possibility  existed  before,  and  the  intro- 
duction of  three  water-closets  into  a  con- 
fined space  of  that  description,  is,  I  think, 
an  interference  with  air  which  this  Court 
will  recognize  on  the  ground  of  nuisance, 
which  is,  perhaps,  the  proper  ground  on 
which  to  place  the  interference  of  the  Court 
in  that  respect,  although  in  the  decree  there 
has  generally  been  put  '^  light  and  air,"  as 
if  the  two  things  run  pari  passu.  There- 
fore, as  to  that  part  of  the  case,  I  cannot 
say  I  should  have  had  any  considerable 
doubt  or  hesitation,  even  if  the  case  of 
Yates  V.  Jcick  had  remained  undecided. 

Now,  as  regards  Pilgrim's  case,  it  is  one 
of  much  more  difficulty.  As  to  air,  I  do  not 
see  any  such  interference  as  the  Court  can 
deal  with.  As  regards  light,  the  interference 
is  lateral.  But  it  is  clear  that  a  large  amount 
of  sky  area  will  be  intercepted.  And,  as  to 
the  actual  loss,  I  agree  with  the  Lord  Chan- 
cellor's observations  in  Yates  v.  Jack,  that 
great  weight  is  due  to  evidence  of  measured 
effects.  For  this  reason,  I  attach  great 
importance  to  the  evidence,  which  no  one 
contradicts,  of  Mr.  BelL — [His  Honour  here 
read  the  paragraph  of  Mr.  Bell's  affidavit, 
which  is  above  stated,  and  proceeded] — I 
think  it  clear,  then,  that  the  interference 
with  the  light  is  real  and  appreciable. 

Here,  however,  my  difficulty  at  the  hear- 
ing was  very  great,  with  reference  to  recent 
authorities.     I  put  by   Clarke  v,    Clark^ 
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because  the  case  there  was  simply  this, 
that  a  person  erected  at  the  side  of  a 
window,  and  very  close  to  it,  a  sort  of 
screen,  which  I  can  compare  to  nothing 
else  than  letting  down  your  blind  when 
you  did  not  want  it,  and  by  which  he  ob- 
structed the  plaintiffs'  light  to  such  a 
degree  that,  it  being  the  only  room  in  the 
whole  house  which  had  sunlight  at  all  any 
portion  of  the  day,  he  reduced  that  sunlight 
from  three  hours  or  two  hours  and  three- 
quarters  to  twenty  minutes.  It  did  appear 
to  me  in  that  case,  if  I  may  use  the  Lord 
Chancellor's  own  expression,  rfs  ipsa 
loquitur,  that  I  might  infer  from  that  such 
a  diminution  of  light  as  to  inconvenience 
the  inhabitant,  especially  as  he  had  given 
notice  to  quit  in  respect  of  it  But  the 
Lord  Chancellor  said,  that  the  inhabitant 
had  made  an  affidavit  of  anticipated  injury 
before  the  whole  thing  was  completed;  he 
did  not  repeat  his  evidence  as  to  actual 
injury ;  and,  upon  that  ground,  together 
with  some  observations  thrown  out,  which  I 
have  observed  upon,  as  to  what  a  person 
might  expect  living  in  a  town  or  in  the 
countiy,  he  thought  it  was  a  case  in  which 
he  could  not  interfere.  I  will  pass  by  that, 
and  come  to  another  case  before  the  Lords 
Justices,  of  Robson  v.  Whittingham,  a  case 
in  which  Ix)rd  Justice  Turner  said  a  man 
was  obliged  to  bum  gas  for  an  hour  a  day 
more,  and  then  he  thought  that  was  not  a 
case  for  an  injunction.  Thst  case,  I  confess, 
placed  me  in  very  considerable  difficulty 
with  reference  to  the  case  of  Mr.  Pilgrim. 
When  I  am  put  into  the  position  of  a  juiy- 
roan,  I  do  not  feel  that  I  am  taking  too 
much  upon  myself  in  differing  from  the 
Lord  Justice,  though,  as  to  a  question  of 
law,  I  should  not  presume  to  differ.  But  I 
confess  it  did  strike  me  as  a  singular  thing 
if  I  should  be  compelled  to  wear  out  my 
eyes  daily  by  gaslight  for  one  hour  a  day, 
for  evoiybody  knows  what  the  effect  of 
artificial  light  is  upon  the  human  eye,  with- 
out its  being  supposed  to  be  any  diminu- 
tion of  my  comfort  However,  such  is  the 
decision,  and,  I  confess,  that  decision  has 
put  me,  and  continues  to  put  me,  in  a  posi- 
tion oi  no  inconsiderable  difficulty.  I 
thought,  at  one  time,  that  there  was  some 
sort  of  escape  from  the  difficulty  by  dis- 
trusting my  own  judgment,  and  doing  that 
which  Mr.  Qiffiird  so  often  pressed  me  to 


do,  placing  the  case  before  a  juiy.    The 
difficulty  that  occnis  here  is,  what  is  one 
to  put  before  a  jury  ?  If  yon  put  it  before 
a  jury,  it  must  be,  in  my  view,  whether 
substantial  damage  is  done.     But,  then,  1 
do  not  know  whether  that  would  be  suffi- 
cient to  say.    If  an  hour  of  gaslight  beiiig 
substituted  for  an  hour  of  dayli^t  is  not 
substantial  damage,  I  should  feel  exoessiTe 
difficulty  as  to  how  I  was  to  direct  a  jury. 
As  legiurds  the  benefit  of  a  view,  which  Mr. 
Oiffard  pressed  upon  me,  I  think  that  is  a 
good  deal  exaggerated     If  the  jury  could 
have  had  an  opportunity  of  viewing  the 
premises  as   they  existed  a  year  ago,  sod 
could  be  taken  to  view  them  as  they  exist 
now,  I  think  the  view  in  that  case  could 
have  been  veiy  serviceable ;  but,  as  the  ewe 
now  stands,  I  confess  the  strong  impression 
upon  my  own  mind  is,  that  the  view  of 
the  juiy  is  exceedingly  likely  to  be  a  fne- 
judiced  view,  for  when  they  view  premises 
as  they  are,  without  the  slightest  know- 
ledge of  what  they  were  before,  I  think  the 
jury  might  be  influenced  by  the  dnrom- 
stance  which  was  pressed  npon  me,  and 
which  I  think  is  of  no  value  whatever, 
''Why  there  are  plenty  of  gentlemen  in 
London  who  have  not  so  much  li^t  as 
the  plaintiffs  have.** 

It  comes,  then,  to  this :  Evidence,  which 
no  one  disputes,  clearly  satisfies  me  that 
there  will  be  a  material  interference  with 
the  amount  of  light  which  these  gentlemen 
have  hitherto  eigoyed.  True,  the  light  is 
not  direct  But  I  cannot  help  obeerving 
that  the  parent  decision  of  The  AUomrp 
General  v.  Nickol  was  upon  a  case  of  side 
light  In  that  case,  although  the  wall  was 
only  going  to  be  raised  to  20  fe^  and 
there  had  been  a  wall  16  feet  high  before. 
Lord  Eldon  granted  an  ex  parte  iiynnc- 
tion ;  and,  when  it  came  before  him  after- 
wards, he  only  dissolved  that  ex  parte  in- 
junction because  he  thought  the  right 
ought  to  be  tried  at  law,  and  he  ooold  not 
feel  quite  certain,  especially  as  the  defen- 
dants said,  at  the  hearing,  they  wen  not 
going  to  erect  it  so  high  as  iSne  plaintiff 
thought ;  and  therefore  he  dismissed  the 
ex  parte  iigunction,  and  waited  for  the 
decision  at  law,  which  decision,  I  beheve, 
never  came ;  at  all  events^  we  have  no  fur- 
ther  report  of  the  case. 

Now  it  seems  to  me,  regvd  being  had 
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to  this  property  being  in  one  of  the  courts 

of  London,  with  35  feet  only  in  front,  and 

considering  that  if  this  is  not  prevented 

there  will  be  the  £u;ility  to  everybody  of 

doing  exactly  the  same  thing,  because  if 

tluJB  once  be  permitted  to  be  done  on  the 

east  side,  it  can  be  done  to  the  same  extent 

on  the  west  side,  the  case  is  at  present 

ripe  for  decision,  and  I  think  so  the  more 

becanse,  if  I  were  to  summon  a  jury,  all 

which  they  could  supply  to  the  case  would 

be  the  view.    As  regards  the  rest  of  the 

case,  they  must  get  some  direction  from 

the  Court,  and  the  direction  I  should  be 

prepared  to  give  them  would  be  a  direction 

upon  substantial  injury ;  and  having  formed 

in  my  own  judgment  an  opinion  as  to  that 

question  of  substantial  injury,  upon  which 

I  have  no  hesitation  or  doubt,  I  must  say, 

if  the  expense  of  a  jury  is  to  be  incurred, 

1  would  rather  it  Jiould  be  incurred  by 

the   direction   of   another    tribunal  than 

myself. 

Now  as  to  that  part  of  Messrs.  Pilgrim  <b 
PhilHpe's  bill  whidi  relates  to  the  excava- 
tions, the  case  stands  thus.  There  has  been 
undoubted  damage,  the  only  question  is 
how  much.  The  defendants  say  51.  would 
put  all  things  straight,  and  the  plaintiffs 
say  100/.  would  be  required  to  do  it  But 
it  is  to  be  observed  that  5L  would  not  im- 
probably justify  the  bill,  because  if  a  man 
is  about  to  do  that  which  may  let  down 
your  whole  house,  the  question  is  whether 
he  is  doing  a  legal  or  an  illegal  act,  and  if 
the  latter,  you  have  a  right  to  file  a  bill 
quia  times  to  prevent  your  house  from 
coming  down.  Well,  then,  the  digging  goes 
on,  the  work  is  done,  and  the  house  is 
cracked  to  a  small  extent  only.  But  if  a 
person  without  any  right  begins  to  make 
my  house  crack  by  process  of  building, 
fMirelj  I  must  have  a  right  to  file  a  bill  for 
an  injunction  against  hun,  in  order  that  the 
work  may  be  carried  on  by  the  direction 
and  under  the  superintendence  of  the  Court 
Although  I  was  much  struck  by  the  able 
argnmmit  of  Mr.  Wickens,  that  the  protec- 
tion of  the  Court  would  be  no  greater  pro- 
tection than  that  which  would  be  affonied 
by  the  responsibility  of  the  reputation  and 
character  of  the  architects  and  builders  and 
their  liability  for  damages,  or  more  serious 
consequences  if  death  ensued,  I  apprehend 
that  that  b  not  the  mode  in  wMch  the 


Court  measures  out  the  rights  of  parties 
upon  whom  a  trespass  is  being  committed, 
for  it  is  trespass,  by  digging  out  the  founda- 
tions ;  and  if  that  trespass  is  conunitted,  it  is 
not  because  it  turns  out  afterwards  that  the 
injury  is  small  that  therefore  there  was  not 
the  right  to  file  the  bill  in  order  to  protect 
yourself  against  the  injury  which  had  actu- 
ally accrued  and  was  going  on  to  a  certain 
extent,  nobody  knew  how  far.  It  is  part 
of  the  defendants'  evidence  that  the  house 
is  a  very  old  house,  and  that  very  circum- 
stance in  itself  would  give  rise  to  reasonable 
apprehension,  and  not  the  mere  apprehen- 
sion of  a  timid  man  who  comes  to  the  Court 
simply  on  account  of  his  alarm.  If  it  rested 
upon  Mr.  Phillips's  fear,  I  think  he  is  dis- 
posed to  be  somewhat  timid,  but  his  own 
architect  and  the  district  surveyor  had 
the  same  apprehensions.  The  answer  of  the 
defendants  is,  we  did  not  alter  our  course 
one  jot;  we  supported  the  house  exactly 
as  we  always  intended  to  support  it,  and 
having  done  that,  it  turns  out  you  are  only 
damaged  to  the  extent  of  6L 

I  tliink,  notwithstanding  that,  if  it  be 
only  5/.,  tliere  was  a  case  for  coming  here 
when  his  walls  began  to  crack  by  an  un- 
justifiable intervention  on  the  part  of  his 
neighbour,  and  I  think,  therefore,  I  must 
on  that  account  also  support  Mr.  Pilgrim's 
bill  to  the  extent  of  giving  him  an  inquiry 
as  to  damages,  and  the  costs  of  this  part 
of  his  bill  as  well  as  of  the  rest 

The  Attorney  General — I  do  not  know 
whether  I  might  properly  mention  to  your 
Honour  that  when  that  passage  from  The 
Attorney  General  v.  Ntchol  was  cited  in 
the  argument  in  Yates  v.  Jack,  as  to  there 
being  cases  in  which  a  Court  of  law  would 
maintain  an  action  when  a  Court  of  equity 
would  not  interfere,  the  Lord  Chancellor 
pointedly  expressed  his  dissent  from  it, 
8a3ring  he  did  not  see  how  that  could  be 
in  the  case  of  a  continuing  encroachment 

Wood,  V.C. — I  should  have  been  glad 
to  have  fotmd  that  upon  the  notes. 

The  Attorney  General, — It  was  during 
the  course  of  the  argument  he  said  that; 
he  did  not  say  it  in  ^e  judgment  I  may, 
perhaps,  be  permitted  also  to  say  I  under- 
stood his  Lordship,  with  respect  to  the 
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mallrhotise  case,  Martin  y.  Ooble^  to  found 
a  good  deal  upon  the  statute  not  having 
been  passed  at  the  time  when  that  decision 
was  come  to,  the  statute  having  put  the 
right  upon  a  new  foundation. 

Wood,  V.C. — I  am  very  glad  to  have 
that  mentioued.  What  I  am  saying  now  I 
do  not  wish  to  be  recorded  as  a  point  in 
my  decision ;  but  there  is  one  thing  which 
it  struck  me  might  have  some  sort  of  refer- 
ence to  Martin  v.  Gohle.  The  section  of  the 
statute  is  in  the  following  words :  "  When 
the  access  and  use  of  light  to  and  for  any 
dwelling-house,  workshop  or  other  building 
shall  have  been  acttially  enjoyed  tlierewith 
for  the  full  period  of  twenty  years  without 
interruption."  That  may  have  some  bearing 
on  the  case  where  the  old  building  has  been 
pulled  down. 

The  Attorney  General — ^I  do  not  at  all 
wish  it  to  be  inferred  that  the  Lord  Chan- 
cellor meant  to  say  that  under  the  statute 
there  might  not  have  been  ground  to  make 
a  similar  decision,  but  his  Lordship  pro- 
ceeded upon  the  statute  having  put  the  law 
upon  a  new  basis,  disregarding  the  rule 
that  was  supposed  to  have  existed  as  to  the 
presumed  licence  or  consent  being  only  to 
use  the  light  for  a  particular  purpose. 

Solidton—  for  phuntifirs,  Measn.  Fr«difieidi  ft 
Newman,  in  Uie  first  case,  Measn.  Pilgrim  ft 
PhilUpt,  in  the  second  case,  Messrs.  Sutton  ft 
Ommanney,  in  the  third  case ;  for  defendants, 
Messrs.  Kingsford  ft  Dorman. 


TBTICBS.  \ 
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BATBMAN  V.  BOYNTON. 


LOBDS  JusncBS. ' 
March  16, 
April 

Jurisdiction — Inclosure  Act — Award-, 

The  rectors  of  B,  were  entitled  to  party 
and  the  perpetual  curates  of  U,  to  the  re- 
mainder,  of  the  tithes  in  the  tovmship  of  U, 
By  an  act  of  parliament^  passed  in  1765, 
for  the  inclosure  of  U^  which  recited  that  H, 
was  rector  of  B,  and  also  curate  of  U,  and 
was  entitled  to  the  tithes  in  U,  the  Commis- 
sioners were  directed  to  allot  to  H,  and 
his  successors^  rectors  of  B.  and  curates  of 
U,  according  to  his  then  present  right  and 
interest^  land  of  a  certain  yearly  value,  and 
a  rentcharge  issuing  out  of  other  lands,  in 
compensation  for  the  tithes  which  were  thereby 


extinguished.  The  CommissimerSy  by  their 
award,  made  in  1767,  allotted  to  K  and 
his  successors,  rectors  of  B,  land  of  Uu 
required  value,  and  apportioned  the  rent- 
charge  between  H.  and  his  successors,  reeton 
of  B,  and  H,  and  his  successors,  curates  of 
U.  The  rectory  and  curacy  were  held  together 
until  1829.  The  rectors  of  B.  continued  m 
sole  possession  of  the  land  allotted  to  thm 
until  1864,  in  which  year  the  fourth  tnacm- 
bent  of  the  curacy  since  1829,  (who  wu 
instituted  in  1862,^  fUeda  bill  to  rectify  the 
award,  and  have  the  land  partitioned  between 
the  rector  and  curate:  —  Held  (reversing  the 
judgment  of  the  Master  of  the  Rolls),  that 
the  award  was  good. 

Quaere — whdher  the  Court  has  jurisHc- 
tion  to  correct  an  error  made  by  a  tribund 
appointed  by  Parliament.     Also 

Quasre — whether  the  award  could  he 
altered  as  regards  the  rentcharge  wkkost 
the  presence  of  the  owners  of  the  land  tubfed 
thereto. 

The  facts  in  this  case  are  fully  stated  in 
the  former  report  (ante,  p.  18). 

Mr.  James  and  Mr.  A.  E.  MiUer,  for 
the  plaintiff. 

Mr.  Selwyn  and  Mr.  E.  K.  Kctrtlake,tox 
the  defendants. 

The  points  argued  and  the  aiguments 
were  similar  to  those  used  below.  Much 
time  was  occupied  in  discussing  a  number 
of  old  terriers  of  the  lands  in  the  township 
of  Ulrome,  for  the  purpose  of  deciding  m 
to  the  fairness  of  the  award. 

Lord  Justice  Tubneb,  after  stating  the 
facts  of  the  case,  and  reading  the  releTsnt 
parts  of  the  act  and  the  award,  said : — This 
b  one  of  the  most  singular  bills  I  have  erer 
seen.  We  cannot  be  justified  in  supposiog 
that  the  legislature  was  not  aware  that 
the  rectory  and  curacy  might  be  held  sepa- 
rately. 'Hie  object  of  the  act  aeems  to 
have  been  that  the  proprietors  should 
hold  the  land  subject  to  ihe  charge,  and 
that  the  rentcharge  should  be  dealt  with 
by  the  award  in  a  final  manner.  The  Com- 
missioners, I  think,  must  be  taken  to  have 
had  power  to  apportion  the  rent  between 
the  rector  and  curate ;  for  the  act  recites 
the  existence  of  the  rectory  and  the  curacy, 
and  the  allotment  is  to  be  made  to  John 
Holme  according  to  his  present  right  and 
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interest,  which  words  must  point  to  his 
ditferent  interests  as  rector  and  as  curate ; 
and  both  the  general  purposes  of  the  act 
and  the  particular  provisions  lead  to  the 
same  conclusion.  Next,  as  to  the  second 
point,  that  the  allotment  was  made  per  iit- 
ruriam^  I  respectfully  differ  firom  the  Mas- 
ter of  the  Rolls.  My  opinion  is  clear,  that 
there  is  no  clerical  error  in  this  award.  We 
find  part   of  the    rentcharge  allotted  in 
respect  of  the  rectory,  and  part  in  respect 
of  the  curacy.    It  is  impossible,  then,  to 
suppose  that  there  is  any  mistake  in  the 
award,  because  the  whole  of  the  land  is 
allotted  to  the  rector.  On  the  third  point 
it  is  unnecessary  to  give  any  opinion.    I 
Dnd,  however,  great  difficulty  in  thinking 
that  this  Court  has  any  power  to  adjust 
the  rights  in  such  a  suit  as  this,  if  in  any 
suit.  How  could  the  award  be  altered  with- 
out the  owners  of  the  land  subject  to  the 
rentcharge  being  present?    They  are  inter- 
ested in  the  question,  who  is  the  person  to 
receive  the  rent?  In  ordinary  cases  where  an 
award  is  impeached,  all  parties  are  remitted 
to  their  original  rights,  but  here  the  tithes 
are  extinguished  by  the  act ;  and  this,  there- 
fore, cannot  be  done.  Moreover,  I  cannot 
think  that  this  Court  can  be  subsidiary  to 
a  tribunal  appointed  by  parliament  for  set- 
tling the  rights  of  parties  merely,  because 
that  tribunal  has  miscarried.  Lastly,  there 
is  no  evidence  to  shew  that  the  award  was 
nn&ir.    The  evidence  which  was  brought 
forward  consisted  principally  of   old  ter- 
riers, which  were  inconsistent  one  with  the 
other,  and,  therefore,  not  to  be  relied  on 
either   way;    but  they  certainly   did  not 
shew  that  the  division  was  improper.   On 
the  whole,  I  am  of  opinion  that  the  decree 
cannot   be   maintained,  and  that  the  bill 
ought  to  be  dismissed,  with  costs. 

Lord  Justice  Knight  Brucb.  —  My 
impression  is,  that  the  Court  has  no  juris- 
diction to  act  for  the  purpose  sought  to  be 
obtained  in  this  suit  The  safe  and  right 
course  is,  that  the  bill  should  be  dismissed 
with  costs.  Of  course,  there  will  be  no  costs 
of  the  appeal.  The  costs  that  have  been 
paid  will  be  refunded 

SoticitoTs— Mr.  W.  N.  Finch,  for  plaintiff ;  Messrs. 
Lambert  &  Son,  agents  for  Messrs.  Shepherd, 
Crust  &  Todd,  Beverley,  for  defendant. 
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Lords  Justicis. 

Feb.  28;       y     WILSON  v.  habt. 
May  28. 

Injunction  —  Restrictive  Covenant  run- 
ning toith  Land — Tenant  from  Year  to 
Tear — Notice, 

The  original  conveyance  in  fee  of  cer- 
tain land  contained  a  covenant  by  the 
purchaser^  for  himself  his  hdrSy  executors 
and  administrcUors,  with  the  vendors,  their 
heirs  and  assigns,  that  no  building  to  be 
erected  on  the  premises  should  be  used 
for  the  sale  of  ale,  beer,  unne  or  spirits, 
or  any  other  intoxicating  liquor.  A  house 
was  built  on  the  land,  and  a  tenant 
from  year  to  year,  holding  under  a  pur- 
chaser of  the  fee,  but  not  having  actual 
notice  of  the  covenaiU,  opened  a  beershop  on 
the  premises  : — Held,  by  the  Lords  Justices 
(affirming  the  decision  of  Wood,  V.C),  that 
it  xjoas  the  duty  of  the  tenant  to  have  inquired 
into  the  title  of  his  lessor,  and  as  he  had  not 
made  out  a  case  which  relieved  him  from 
stich  obligation,  an  injunction  was  granted. 

The  rule  that  a  purchaser  is  bound  to 
inquire  into  the  title  of  his  vendor  applies 
equally  to  a  tenant  from  year  to  year  in 
relation  to  the  title  of  his  lessor. 

By  the  Lord  Justice  Turner. — Semble — a 
covenant,  not  purporting  to  bind  assigns,  that 
buildings  to  be  erected  shall  not  be  used  for 
certain  specified  purposes,  relates  to  the 
personal  use  and  enjoyment  of  the  land  by 
the  grantee,  and  not  to  the  permanent  user 
of  the  land  itself,  and  does  not  run  unth  the 
land. 

This  appeal  came  on  upon  motion  for  a 
decree. 

The  main  question  was,  whether  a  cove- 
nant not  to  use  premises  for  the  purpose  of 
a  particular  trade,  which  was  contained  in 
an  original  grant  of  the  fee  simple,  could, 
under  the  circumstances,  be  enforced  against 
a  tenant  ^m  year  to  year  under  a  purdiaser 
of  the  fee,  such  tenant  having  no  actual 
notice  of  the  covenant 

It  appeared  that  much  land  in  the  town 
of  Darlington  is  let  out  on  building  leases, 
which  contain  covenants  against  using  the 
houses  to  be  there  erected  for  the  sale  of 
any  intoxicating  liquors.  The  plaintiffs, 
being  seised  in  fee  of  the  Pindar  Bank 
estate  at  Darlington,  which  adjoined  lands 
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actually  so  demised,  sold  a  portion  of 
their  estate  to  one  Ilobert  Robinson  in 
fee ;  and  the  indenture,  dated  the  9th  of 
December,  1859,  by  which  it  was  conveyed, 
contained  a  covenant  by  Robinson,  for  him- 
self, his  heirs,  executors  and  administrators, 
with  the  plaintiffs,  their  heirs  and  assigns, 
that  no  building  or  buildings,  erected  or 
to  be  erected  on  the  said  purchased  pre- 
mises, or  any  part  thereof  should  be  used  for 
the  sale  of  ale,  beer,  wine  or  spirits,  or  any 
other  intoxicating  liquors,  nor  for  the  pur- 
pose of  carrying  on  any  trade  or  business 
of  a  noxious  character,  or  which  should  be 
deemed  either  a  public  or  private  nuisance. 

Robert  Robinson  built  a  house  on  the 
land,  and  by  an  indenture  of  the  30th  of 
April,  1860,  conveyed  the  premises  in  fee 
to  Charles  Marshall,  from  whom  they 
passed,  by  an  indenture  of  the  1 6th  of  May, 
1864,  to  the  defendant  Jane  Hart  in  fee. 
The  latter,  through  her  agent,  W.  T. 
Robinson,  demised  them  in  November, 
1864,  to  the  defendant  Thompson,  as 
tenant  from  jrear  to  year,  at  a  rack-rent ; 
and  he  opened  the  house  as  a  beershop, 
sailing  ale  and  beer  to  be  taken  away,  not 
to  be  consumed  on  the  premises.  Thomp- 
son had,  it  wiis  stated,  after  being  in  vain 
requested  by  the  plaintiffs  to  desist  from 
his  trade  in  beer,  received  notice  from  Jane 
Hart  to  quit  in  November,  1865. 

There  was  some  conflict  of  evidence  on 
the  subject  whether  or  not  Thompson  had 
had  notice,  direct  or  indirect,  of  the  cove- 
nant in  question ;  and  if  he  had,  in  fact, 
had  no  such  notice  of  it,  to  whose  fault  the 
absence  of  notice  could  be  fairly  attributed. 

The  plaintiffs,  in  their  bill  filed  in  Feb- 
ruary, 1865,  for  the  purpose  of  obtaining 
an  injunction  against  the  use  of  the  pre- 
mises for  the  sale  of  intoxicating  liquors, 
charged  that  the  existence  of  covenants  to 
that  effect  in  respect  of  a  considerable  dis- 
trict of  Darlington,  including  the  premises 
in  question,  was  a  matter  of  public  noto- 
riety in  the  town,  and  that  either  Thomp- 
son had  notice,  or  must,  in  consequence  of 
his  neglect  to  make  proper  inquiries,  be 
deemed  by  the  Court  to  be  affected  by 
notice,  of  the  covenant  Thompson,  by  the 
fifth  paragraph  of  his  answer,  after  alleging 
that  in  one  at  least  of  the  shops  on  the 
Pindar  Bank  estate  the  occupier  had  at 
the  time  a  licence  to  sell,  and  did  openly  sell 


beer,  and  that  the  p]alnti£k  had  not  'vAa- 
fered  with  his  doing  so,  stated  as  fc^ws : 
^  There  was  nothing  in  the  appeanmce  of 
the  said  premises  inspected  by  us  '^  (that  is, 
by  himsdf  and  an  old  inhabitant  of  Dar- 
lington, named  Litde£ur),  "or  of  the  neig^ 
bourhood,  to  make  us  suppose  that  there 
was  any  restriction  against  the  sale  of  ale 
or  beer  on  such  premises ;  and  neither  I 
nor,  as  I  believe,  the  said  Thomas  littk- 
fair,  ever  suspected  or  thought  of  anything 
of  the  kind ;  and  I  and  the  said  Thomas 
litUefair  accordingly,  after  inq)ectbg  the 
said  house,  went  to  tiie  office  of  the  said 
W.  T.  Robinson  to  ask  the  terms  on  whiek 
the  said  house  was  to  be  let,  and  we  then 
saw  the  said  W.  T.  Robinson,  and  I  made 
particular  inquiries  of  him  as  to  the  terms 
on  which  the  said  house  was  to  be  let,  and 
the  rent  which  would  be  required.    The 
said  W.  T.  Robinson  answered  my  inqui- 
ries, and  asked  me  what  I  intended  to  use 
the  said  house  for.  I  told  him  that  I  wished 
to  carry  on  the  business  of  a  provision- 
dealer  in  it     He  then  said  his  oiders  were 
not  to  let  it  for  a  butcher^s  shop ;  but  that 
I  could  carry  on  any  other  business  in  the 
said  house  that  I  chose."     Thompson  de- 
nied notice  or  knowledge  of  the  covenant, 
and  stated  that  he  had  made  all  the  in- 
quiries which  occurred  to  him,  or  which 
it  was  usual  or  customary  to  make  before 
taking  the  house ;  and  he  submitted  Ihat, 
to  the  extent  of  his  interest,  he  must  be 
held  a  purchaser  for  value  without  notice 
of  the  covenant 

Jane  Hart  had  put  in  an  answer  admit- 
ting notice  of  the  covenant,  and  submitting 
to  be  bound  by  it 

Affidavits  had  been  filed,  on  the  part  of 
the  defendant  Thompson,  by  himself  and 
Thomas  littlefair,  to  the  same  purport  as 
the  allegations  in  Thompson's  answer. 

W.  T.  Robinson,  the  agent,  had  made 
an  affidavit  on  the  plaintiffs'  side,  denying 
the  statement  made  by  Thompson  and  lit- 
Uefair that  he  had  said  the  defendant 
could  carry  on  "  any  other"  business  in  ^ 
house,  except  that  of  a  butcher. 

The  material  parts  of  the  evidence  are 
contained  in  Loni  Justice  Turner's  judg- 
ment 

Vice  Chancellor  Wood  granted  the  injunc- 
tion prayed  for,  holding  that  the  covenant 
did  not,  indeed,  run  witii  the  land,  but  that 
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it  was  the  duty  of  Thompson  to  have  made 
iDquiries  as  to  his  lessor's  title,  and  that 
the  drcumstances  were  not  such  as  to  have 
relieved  him  from  such  obligation. 
The  defendant  Thompson  appealed. 

Mr,  Qiffard  and  Mr,  Fry,  for  the  plain- 
tiff.—First,  this  was  a  covenant  which  ran 
with  the  land.    The  circumstance  that  in 
the  binding  part  the  word  "assigns"  was 
omitted  was  immaterial,  since  a  covenant 
which,  like  this,  dealt,  in  terms,  not  with 
persons,  but  with  things  to  be  done  or  not 
done,  and  which  affected  the  mode  of  enjoy- 
ing property,  of  itself  bound  assigns — 
The  Mayor  J  dsc,  of  CongleUm  v.  PatU- 
9on,  10  East,  130. 
Bat  the  case  might  be  rested  on  notice. 
Whether  such   a  covenant  ran  with   the 
land  or  not,  it  would  be  enforced  in  equity 
against  all   subsequent    purchasers    with 
notice — 

TuUc  v.  Moxhay,  2  PhilL  774  ;  s.  c.  1 

H.  k  Tw.  105;  11  Beav.  671;  18  Law 

J.  Rep.  (N.8.)  Chanc  83. 

And  on  the  wbole  of  the  evidence  Thompson 

must  be  taken  to  have  had  notice,  the  answer 

which  he  obtained  from  the  agent  having 

been  obtained  by  suppression,  on  his  own 

part,  of  a  portion  of  the  truth.   Even  if  he 

were  held  not  to  have  had  notice,  his  not 

having  had  notice  was  at  all  events  due  to 

his  own  negligence.    If  a  person  who  had 

not  made  proper  inquiries  were  allowed  to 

plead  absence  of  notice,  the  safest  plan  for 

ail  purchasers  would  be  to  abstain  from 

inquiring  into  the  title.   But   this  Court 

required  proof  that  due  caution  had  been 

used — 

Parker  v.  Whyte,  1  Hem.  &  M.  167. 
Jones  V.  &mitk^  1  PhilL  244;  s.  c.  12 
Law  J.  Rep.  (».s.)  Chanc.  381. 
In  the  latter  case  Vice  Chancellor  Wigram 
laid  it  down  (1  Harty  55)  that  a  person 
knowing  a  fact  which  would  naturally  put 
a  man  on  inquiry,  and  yet  not  inquiring, 
would  be  treated  on  the  same  footing  as 
though  he  bad  inquired.  The  Court  had 
never  gone  further  in  holding  notice  neces- 
saiy  than  in 

HetffiU  V.  Jjoosemore,  9  Hare,  449;  s.  c. 
21  Law  J.  Rep.  (n.s.)  Chanc.  69; 
but  even  in  that  case  it  was  laid  down 
that  inquiry  could  not  be  safely  dispensed 
with  by  a  purchaser  or  mortgagee. 
Nkw  Sbkiks,  36.— CuAsa 


Mr.  De  Gex,  for  the  defendant  Jane  Hart, 
took  no  part  in  the  argument. 

Mr.  Rolt  and  Mr.  E.  Kay^  for  the  de- 
fendant Thompson,  the  appellant.  —  The 
phdntiff  sought  to  affect  the  defendant 
with  a  ^venant  which  bound  the  original 
purchaser,  but  which  it  was  not  contended 
bound  at  law  an  intermediate  purchaser 
between  the  original  purchaser  and  the  de- 
fendant and  from  whom  the  defendant 
claimed  as  assign.  But  neither  at  law,  as 
was  decided  by 

Spencer's  case^  5  Rep.  16;  8.c.  1  Smith's 

Lead  Cas.  43-, 
nor  in  equity,  was  it  possible,  in  the  manner 
insisted  on  by  the  plaintiff,  to  create  in  the 
shape  of  a  covenant  of  this  nature  a  per- 
petual burden  upon  land,  binding  it  in  the 
hands  of  assigns  who  had  never  contracted 
personally  to  undertake  such  a  burden, 
and  to  whom,  as  assigns,  it  had  not  even 
been  made,  in  the  instrument  which  created 
it,  expressly  applicable.  An  attempt  had 
been  made  to  manufacture  an  equity 
against  the  defendant  by  making  oiit  a  case 
of  constructive  fraud.  But  the  defendant 
had  not  omitted  anything  which  it  was  his 
duty  to  do.  There  was  no  constructive 
notice  of  the  restriction  ;  and  the  res  gestao 
were  so  far  from  putting  the  defendant 
on  inquiry,  that  the  volunteered  caution  by 
the  agent  that  he  would  not  be  allowed  to 
open  a  butcher's  shop  had  a  tendency  to 
throw  him  off  his  guard.  The  information 
that  there  was  such  a  restriction,  instead 
of  putting  a  man  on  the  inquiry  what  other 
restrictions  there  might  be,  would  lead  him 
to  suppose  that  this  was  the  only  one.  The 
Court  was  now  adverse  to  extending  the 
application  of  the  doctrine  of  constructive 
notice — 

The  Duke  of  Beaufwrt  v.  Neeld,  12  a. 

&  F.  248. 
Hervey  v.   Smith,    1   Kay  k  J.   389; 

s.  c  Sugd.  V.  &  P.  765,  14th  edit 
Ware  v.  L/yrd  Egmont,  4  De  Gex,  M. 

&  G.  473;  s.  c.  24  Law  J.  Rep.  (n.s.) 

Chanc.  361. 
The  Attorney  General  v.  Stephens,  6  De 

Gex,  M.  &  G.  148;   s.  c.  26  Law  J. 

Rep.  (N.s.)  Chanc.  888. 
Montefiorev.Broume,  7  H.L.  Cas.  241, 

269. 
It  might  be  objected  that  the  defendant's 
codtentiou  went  to  this  length,  that  a  ^>er- 
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son  might  take  a  lease  of  a  house  in  Bel- 
grave  Square  without  making  inquiry  as 
to  the  use  which  he  would  be  allowed  to 
make  of  it,  and  then,  under  the  shelter 
of  want  of  notice  of  any  objection  to  such 
a  user,  turn  it  into  a  beershop.  But  the 
condition  of  such  a  locality  would  force 
inquiry  upon  a  person ;  and,  moreover, 
the  character  of  the  house  would  be  changed 
by  converting  a  private  dwelling-house  into 
a  shop.  But  the  circumstances  were  quite 
different  where  the  sole  dispute  was  as  to 
the  particular  use  of  an  actually  existing 
shop. 

idr,  Giffardy  in  reply,  referred,  on  the 
question  of  the  covenant  running  with  the 
land,  to 

Roach  V.  Wadham,  6  East,  289; 

Sui/d.  V.dkP,  481,  483,  8th  edit;  and 
to 

The   Priot^s    Case,    Co.  Lit.  384,  B; 
s.  c.  1  Smith's  Lead.  Cas.  60. 
On  the  subject  of  the  obligation  to  inquire, 
he  cited 

Robson  V.  Fiiffht,  34  Law  J.  Rep,  (n.b.) 
Chanc.  101;  s.  c.  Ibid.  226. 
He  distinguished  Tfie  Duke  of  Beaufort  v. 
Neeld  from  the  present  case,  on  the  ground 
that  there  was  in  the  former  case  no  notice 
of  a  restriction  upon  the  agent's  powers, 
but  that  a  person  dealing  with  an  agent 
and  knowing,  as  here,  that  there  was  a 
restriction  upon  the  agent's  powers,  dealt, 
if  he  chose  not  to  inquire,  at  his  peril 

Lord  Justice  Turner  (May  28)  (after 
stating  the  facts  of  the  case)  said — Three 
questions  arise  upon  this  appeal :  First, 
whether  the  covenant  contained  in  the  deed 
of  the  9th  of  December,  1859,  ran  with 
the  land,  so  as  to  affect  the  defendant 
Thompson  independently  of  any  question 
whether  he  had  notice  of  it  or  not;  secondly, 
whether,  assuming  the  covenant  not  to 
have  run  with  the  land,  the  defendant 
Thompson  ought  to  be  held  to  be  affected 
with  notice  of  it ;  thirdly,  whether,  assum- 
ing the  defendant  to  be  affected  with  notice 
of  the  covenant,  it  ought,  under  the  cir- 
cumstances of  the  case,  to  be  enforced 
against  him. 

In  the  view  which  I  have  taken  of 
this  case,  it  is  not  necessary  for  us  to 
decide  the  first  of  these  questions.  The 
Vice    Chancellor,   however,    has    been   of 


opinion  that  the  coyenant  did  not  ran 
with  the  land,  and  it  may   be  right  for 
me  to  say  that  I  see  no  reason  for  dis- 
senting from  that  opinion.   The  oov^iaDt 
does  not  purport  to  bind  assigns,  and  it 
seems  to  me  to  be  a  covenant  (Urected,  not 
against  the  use  of  the  land,  but  against  the 
personal  use  and  enjoyment  of  the  boilding 
to  be  erected  upon  the  land.    The  grantee, 
as  I  understand  the  covenant,  was  to  be 
at  liberty  to  erect  any  building  which  he 
might  think  proper  upon  the  land,  provided 
that  the  building  when   erected  was  not 
used  for  any  of  the  purposes  specified  in 
the  covenant.    It  was,  as  I  think,  a  cove- 
nant applying  merely  to  the  personal  nse 
and  enjoyment  of  the  land  by  the  grantee, 
not  to  the  permanent  user  of   the  land 
itself. 

Then  as  to  the  second  question — ihe  no- 
tice of  the  covenant — ^the  evidence  certainly 
does  not  satisfy  me  that  the  ejdstence  of 
covenants  of  this  description,  in  respect  of 
lands  in  the  district,  was  of  such  notoriety 
in  the  town  of  Darlington  as  that  the  de- 
fendant ought  upon  that  ground  to  be 
affected  with  notice  of  the^  covenant  con- 
tained in  the  conveyance  of  this  plot  of 
land.  If  the  defendant  is  to  be  affected 
with  such  notice,  it  must,  I  think,  be  upon 
the  law  of  the  case,  and  not  upon  the  facts. 
It  was  argued  for  the  defendant  that  the 
circumstances  which  would  affect  a  pur- 
chaser or  mortgagee  vdth  notice  ought  not 
to  be  held  so  to  affect  a  mere  tenant  from 
year  to  year ;  that  such  a  tenant  ought  not 
to  be  held  bound  to  inquire  into  his  land- 
lord's title,  and  that  even  if  in  aoy  case 
such  a  tenant  was  bound  to  make  such 
inquiry,  the  defendant  was  not  bound  to 
do  so  under  the  circumstances  of  this  case, 
as  he  was,  as  it  was  said,  induced  by  the 
representations  of  the  landlords  agent  to 
believe  that  no  further  inquiry  was  needed 

But  these  arguments  cannot,  I  think,  be 
maintained.  Looking  to  these  aiguments, 
first,  with  reference  to  the  general  apphca- 
tion  of  them,  on  the  one  hand,  I  am  not 
by  any  means  incUned  to  extend  the  doc- 
trine of  constructive  notice;  but,  on  the 
other  hand,  I  am  as  little  inclined  to  fritter 
away  the  principles  of  the  Court  by  refus- 
ing to  apply  them  to  cases  to  which  they 
properly  extend.  It  cannot,  I  think,  be 
denied  that,  generally  speaking,  a  purchaser 
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or  mortgagee  is  bound  to  inquire  into  the 

title  of  his  vendor  or  mortgagor,  and  will 

be  affected  with  notice  of  what  appears 

npon  the  title  if  he  does  not  so  inquire. 

Nor  can  it,  I  think,  be  disputed,  that  this 

rale  applies  to  a  purchaser  or  mortgagee  of 

leasehold  estates  as  much  as  it  appHes  to  a 

purchaser  or  mortgagee  of  freehold  estates; 

or  that  it  i^pplies  equally  to  a  tenant  for  a 

term  of  years;  and  I  cannot  see  my  way  to 

hold  that  a  rule,  which  applies  in  all  these 

cases,  ought  not  to  be  held  to  apply  in 

the  case  of  a  tenant  from  year  to  year.    The 

difference  in  the  cases  seems  to  me  to  be 

only  in  the  quafitum  of  injury  which  falls 

npon  the  party  to  whom  the  rule  is  applied. 

Then,  looking  to  these  arguments  with 

reference  to  the  circumstances  of  this  case, 

1  do  not  think  that  the  mere  fact  of  the 

landlord's  agent  having  represented  that 

his  orders  were  not  to  let  the  house  for  a 

bntcher^s  shop,  was  sufficient  to  absolve  the 

defendant  from  making  further  inquiry  as 

to  the  purposes  for  which  it  might  be  used. 

As  to  the  other  representation  alleged  to 

have  been  made  by  the  landlord's  agent,  it 

is,  I  think,  more  proper  to  be  considered 

with  reference  to  the  third  point    Upon 

the  point    now   before   us,   I   may   add, 

that  assuming  notice  of  the  covenant,  the 

case  of  Tulk  v.  Moxhay  seems  to  me  to 

apply. 

Then,  as  to  the  third  point.  It  is  alleged 
on  the  part  of  the  defendant  that  the  land- 
lord's agent  represented  that  the  house 
might  be  used  for  any  other  purpose  than 
as  a  butcher  s  shop ;  and  certainly,  if  this 
representation  were  made,  I  am  not  dis- 
posed to  think  that  this  Court  ought  to 
enforce  the  covenant  against  the  defendant, 
whatever  right  there  may  be  upon  it  at 
law.  The  evidence,  however,  does  not 
satisfy  me  that  any  such  representation 
was  made.  The  case,  in  this  respect,  stands 
thus :  There  is  on  the  one  side  the  answer 
of  the  defendant,  paragraph  5,  his  affidavit, 
and  the  affidavit  of  Littlefair;  and  on  the 
other  side  the  affidavits  of  Robinson,  the 
landlord's  agent  Now,  with  reference  to 
the  defendant's  statements,  I  think  that  no 
reliance  can  be  placed  upon  thenu  It  is 
quite  evident  that  he  misrepresented,  or  at 
ill  events  suppressed,  the  purpose  for  which 
he  wanted  the  house;  and,  this  being  the 
case,  I  cannot  place  any  confidence  in  his 


statement  as  to  what  passed  when  he  took 
it.  This  part  of  the  case,  therefore,  must 
depend  upon  the  evidence  of  Robinson  on 
the  one  side,  and  of  Littlefair  on  the  other. 
There  is  a  direct  contradiction  between 
them,  and  I  have  not  been  sorry  to  come 
to  the  conclusion  that  it  is  not  necessary 
to  say  to  which  of  them  the  greater  credit 
is  duo.  The  onus  prohandi  upon  this  point 
is  upon  the  defendant;  and  certainly  it 
cannot  be  said  that  Littlefair's  evidence  is 
more  to  be  trusted  than  that  of  Robinson. 
On  the  contrary,  without  meaning  to  im- 
pute any  intentional  misrepresentation  to 
Littlefair,  the  probability  of  the  case  seems 
to  me  to  be  greatly  in  favour  of  Robinson's 
statement.  It  is  most  improbable  that, 
knowing  as  he  did  of  the  covenant,  he 
should  have  made  the  statement  imputed 
to  him.  It  is  enough,  however,  to  say,  that 
there  is  no  sufficient  proof  that  he  made 
the  statement,  and  the  defendant's  case, 
therefore,  fails  on  this  point,  as  well  as 
upon  the  other  points.  In  dealing  with 
this  case,  I  have  assumed  that  the  convey- 
ances to  Marshall  and  Hart  did  not  disclose 
this  covenant;  but  it  may  be  right  to  say, 
that  I  have  not  seen  those  conveyances.  I 
have  not  thought  it  necessary  to  do  so,  as 
it  is  obvious  that  the  investigation  of  title, 
which,  in  my  opinion,  the  appellant  was 
bound  to  make,  must  have  disclosed  the 
covenant.  I  may  mention  that  some  doubt 
at  pne  time  occurred  to  me  whether  the 
case  might  not  be  distinguished,  upon  the 
ground  that  this  was  a  personal  covenant 
merely,  and  that  persons  dealing  with 
estates,  although  they  might  be  bound  to 
inquire  into  matters  affecting  the  estate, 
might  not  be  bound  to  inquire  into  mere 
personal  obligations  affecting  the  owner  in 
respect  of  the  estate.  But,  upon  consider- 
ation, I  have  thought  that  this  distinction 
is  more  plausible  than  sound,  and  that  it 
certainly  cannot  apply  to  the  present  case, 
as  there  was  here  no  inquiry  into  the  title, 
and  the  inquiry,  if  made,  must  have  re- 
sulted in  notice  of  this  covenant  I  think 
this  appeal  must  be  dismissed,  but  certainly 
without  costs. 

LoBi)  Justice  Knight  Bruce. — I  agree 
in  the  conclusion  of  my  learned  Broker. 
But,  with  reference  to  the  first  question, 
I  wish  pointedly  to  say  that  I  abstain  from 
giving  any  opinion  upon  it    My  conclusion 
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would  be  the  same,  whatever  answer  might 
be  given  to  that  question. 

SoHcitora— Mr.  R.  T.  Jarvis,  agent  for  Memm. 
Hutchioflon  ft  LacM,  DarUngtun,  for  plaintiff; 
Meflnra.  Canliffe  k  Beaumont,  agents  for  Mr. 
O.  B.  Wooler,  Darlington,  for  defendants. 


[IN  THE  HOUSE  OF  LORDS.] 

/BOWES   V,    THB    HOPE    MU- 
1865.*         J     TUAL     LIFE     ASSUBANCB 

March  28,  S0.\    asd  honesty   guaban- 
V   tee  society. 

Joint-Stock  Company  —  Windirig  up  — 
Practice  when  Judgment  Debt  impeached — 
Companies'  Act,  1862 — Meaning  of  Words 
"  Registered*'  Company  and  "  Unregis- 
tered'* Company, 

The  vjords  " registered  companies**  when 
used  in  the  Companies*  Act,\  862,  apply  to 
companies  registered  under  the  act  itself 
and  ^^  unregistered  companies**  to  companies 
registered  antecedently  to  the  passing  of  that 
act;  therefore,  a  company  registered  under 
the  act  of  1844  was  held  to  be  an  "  unregis- 
tered company  **  under  the  act  of  1862,  and 
to  be  capable  of  being  wound  up  under  that 
act. 

Ordinarily  speaking^  where  a  valid,  debt, 
both  at  law  and  in  equity^  is  established 
against  a  company^  it  is  not,  under  tlie  act 
of  1862,  a  discretionary  matter  unth  Jhe 
Court  to  say  whether  the  company  shall  be 
wound  up  or  not;  but  it  is  the  duty  of  the 
Court  to  direct  the  winding  up,  Where^ 
however,  the  sole  creditor  of  a  company, 
claiming  under  a  judgment  upon  which 
execution  had  been  issued  and  a  return  of 
mdla  bona  been  made,  hut  which  judgment 
was  of  a  sitspiciotis  character  and  v>as 
alleged  to  have  been  obtained  by  fraud, 
applied  to  have  the  company  wound  up,  it 
was  held  that  the  company  ought  to  have  an 
opportunity  of  impeaching  the  debt  by  filing 
a  bill,  as  there  was  a  doubt  whether  a  valid 
debt  existed;  and  the  petition  for  winding 
up  VHis  ordered  to  stand  over  for  that  purpose. 

On  the  28th  of  February  1855,  John  Her- 
mann Galles  effected  an  assurance  on  his 
life  in  the  Hope  Mutual  Life  Assurance 

*  This  case  was  aooidentally  omitted  to  be 
reported  earlier. 


and  Honesty  Guarantee  Society  for  the  sum 
of  1,000^  That  company  was  registered 
under  the  act  of  1844  (7  &  8  Vict  c.  110). 

In  August,  1855,  the  said  Hope  Com- 
pany transferred  its  business,  debts,  pro- 
perty and  effects  to  the  Mitre  Life  Aasor- 
ance  Annuity  and  FamUy  Endowment 
Association,  on  the  terms  of  an  agreement, 
dated  the  27th  of  August,  1855 ;  and  in 
pursuance  of  such  arrangement  the  Mitre 
Company  took  possession  of  the  assets  of 
the  Hope  Company,  and  adopted  the  exist- 
ing policies  of  the  Hope  Company,  in- 
cluding the  policy  of  John  Hermann  Galies, 
and  became  bound  to  indemnify  the  Hope 
Company. 

A  claun  was  afterwards,  in  July,  1856, 
made  against  the  Hope  Company  in  re- 
spect of  the  policy,  on  the  allegation  that 
John  Hermann  Galles  had  died  prior 
to  the  27th  of  February,  1856,  and  a  cor- 
respondence took  place  between  Messrs. 
Cotterill,  the  solicitors  of  tiie  claimants, 
and  the  officers  of  the  Mitre  Company,  in 
respect  thereof ;  and  ultimately,  on  the  3rd 
of  July,  1857,  an  action  was  brought  on 
the  policy  by  John  Gaspard  Schlappfer, 
as  the  administrator  of  John  Hermann 
Galles,  against  the  Hope  Company,  to 
recover  the  amount  insured  by  the  policy. 
A  resolution  was  thereupon  passed  by  the 
directors  of  the  Mitre  Company  that  the 
action  should  be  defended,  and  the  action 
was  accordingly  defended  and  pleaded  to 
in  July,  1857. 

Ferdinand  Philip  Fisohel  Stronsberg, 
who  was  at  that  time  the  agent  and  man- 
ager, and  also  a  director  of  the  Mitre  Com- 
pany, entered  into  a  n^otiation  with  the 
solicitor  of  the  plaintiff  in  the  action  for 
the  settlement  of  the  action  and  claim ;  and 
an  agreement  in  writing,  dated  the  11th  of 
February,  1858,  was  entered  into,  whereby 
Strousbei^  agreed,  in  consideration  of 
Schlappfer  making  over  to  him  the  policy, 
to  pay  Schlappfer  the  sum  of  7002. ;  and 
if  judgment  was  obtained  in  the  action, 
Schlappfer  was  to  assign  such  judgment  to 
Strousbeig. 

The  said  cause  was  afterwards  set  down 
for  trial,  but  by  the  direction  of  StrousbeiTg 
the  plea  in  the  action  was  withdrawn,  and 
judgment  was  thereupon  signed  on  the 
15th  of  June,  1858,  by  default^  for  the 
sum  of  1,201/L  10«.,  and  costs. 
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By  an  indenture,  dated  the  12tli  of 
August,  1858,  Schlappfer  assigned  the 
policy  and  the  judgment  to  Strousberg. 

In  December,  1858,  application  was 
made  for  an  order,  calling  upon  certain  of 
the  former  shareholders  of  the  Hope  Com- 
pany to  shew  cause  why  execution  should 
not  be  issued  against  them,  upon  the  judg- 
ment, under  the  66th  and  68th  sections  of 
the  7  &  8  Vict.  c.  110,  but  the  summons 
was  dismissed,  with  costs. 

On  the  2nd  of  November,  1860,  it  was 
ordered  that  the  Mitre  Company  should 
be  wound  up. 

By  indenture  dated  the  12th  of  January, 
1861,  Strousberg,  in  consideration  (as 
stated  in  the  said  indenture)  of  the  sum 
"of  1,320^.,"  assigned  to  the  appellant 
John  Bowes  the  said  policy  and  judgtnent. 
But  it  was  aUeged  by  the  respondents  that 
no  such  sum  was  in  fact  paid;  and  that 
the  appellant  had  no  interest  in  the 
purchase,  but  was  the  mere  nominee  and 
trustee  of  one  Lewis  Frederick  Edwards,  an 
attorney.  Execution  was  issued  upon  the 
judgment,  and  nulla  bona  returned. 

In  February,   1862,  a  writ  of  set.  fa. 
was  issued  by  the  appellant  against  Wil- 
liam White,  a  shareholder  and  director  of 
the  Hope  Company,  and  against  others,  at 
the  suit  of  Schlappfer,  to  revive  the  said 
judgment.     White  appeared  thereto,   and 
a  declaration  "was  delivered,  to  which  he 
pleaded   that  he  was  not  a  shareholder; 
that  the  judgment  had  been  satisfied  by 
j»ajment ;  that  the  judgment  was  obtained 
by  Strousberg's  fraud,  and  by  the  conniv- 
ance of  Schlappfer;  and  that  the  judgment 
was  obtained  in  an  action  upon  a  policy  of 
S'isurance,  by  the  terms  of  which  the  funds 
only  of  the  society  were  to  be  liable  to  pay 
the  insurance  money,  and  not  the  share- 
holders.     Since  the  delivery  of  the  pleas 
the  said  proceedings  at  law  had  been  aban- 
doned. 

On  the  5th  of  February,  1863,  the  appel- 
lant presented  his  petition  to  the  Master  of 
the  Rollsy  praying  that  the  Hope  Company 
might  be  wound  up.  It  appeared  that 
besides  the  alleged  debt  of  the  appellant 
the  only  existing  liabilities  of  the  Hope 
Company  were  two  policies  of  100/.  each, 
and  two  annuities  on  advanced  lives, 
amounting  in  the  whole  to  40/.  a  year, 
which  had  been  duly  paid,  and  the  society 


contended  that  the  Hope  Company  was 
perfectly  solvent.  By  an  order  of  the 
Master  of  the  RoUs,  made  on  the  21st  of 
February,  1863,  it  was  ordered  that  the 
Hope  Company  should  be  wound  up. 
From  which  order  the  company  appealed ; 
and  the  Lords  Justices,  on  the  hearing  of 
the  appeal  on  the  19th  of  March,  1863, 
having  offered  the  appellant  the  oppor- 
tunity of  going  into  further  evidence  as*  to 
his  claim,  he  declining  the  offer,  and  insist- 
ing that  the  said  society  ought  to  be  put 
to  file  a  bill  or  take  other  proceedings  to 
impeach  the  judgment,  ordered  that  the 
order,  dated  the  21st  of  February,  1863, 
should  be  discharged,  and  that  the  appel- 
lant should  pay  the  Hope  Company  their 
costs  of  the  original  petition. 
Hence  the  present  appeal. 

Mr.  Sehvyn  and  Mr.  Crachnall^  for  the 
appellant. — The  ground  upon  which  the 
Master  of  the  RoUs  proceeded  in  making 
the  order,  viz.,  that  the  judgment  was  bind- 
ing on  the  respondents  was  correct,  and 
the  order  is  in  accordance  with  the  provi- 
sions of  the  Companies  Act  of  1862.  The 
word  "may,"  section  79,  does  not  imply 
any  discretionary  jurisdiction  in  the  Court 
as  to  winding-up  where  the  circumstances 
mentioned  in  the  section  under  which  a 
company  may  be  wound  up  exist  That 
word  must  then  be  read  as  "  shall " — 
Dwarris  on  Stattites,  664. 
The  King  v.  Barher,  2  Salk.  609. 
MacdotigaU  v.  Paterson,   11  Com.   B. 

Rep.  N.S.  755 ;  s.c.  21  Law  J.  Rep. 

(N.8.)  C.P.  27. 
The  appellant  offered  to  give  time  to  the 
respondents  to  take  any  proceedings  for 
impeaching  the  judgment,  and  they  have 
taken  no  such  proceedings.  The  judgment 
must  be  treated  as  valid  until  impeached 
by  active  proceedings — 

Scott  V.    Colbovm,     26    Beav.    276; 

S.C.  28  Law  J.  Rep.  (n.s.)  Chanc. 

635. 
The  appellant  has  no  effectual  remedy  for 
recovering  the  amount  due  to  him  on  the 
judgment,  except  by  and  under  an  order 
for  winding  up  the  society.  It  would  be 
unjust  to  throw  upon  the  appellant  the 
onus  of  going  into  evidence  for  the  purpose 
of  establishing  a  judgment  which  has  re- 
mained so  long  unimpeached. 
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Mr.  Hobhotise  and  Mr.  Beavan,  for  the 
respondents. — There  is  no  debt  due  from 
the  respondents  to  the  appellant  The 
power  of  directing  a  company  to  be  wound 
up  is  discretionary,  and  ought  not  to  be 
exercised  in  a  case  where  a  company  is 
solvent,  and  where  there  is  only  one  alleged 
creditor  of  such  company,  and  more  parti- 
cularly when  the  validity  of  the  debt  of 
such  alleged  creditor  is  contested — 

Ex   parte    W^id,    1    Mac.    &    G.  1 ; 

s.a  18  Law  J.  Rep.   (n.s.)  Chanc. 

139. 
Catholic  Publishing  Company^  10  Jur. 

N.S.  301 ;  s.  c.  2  De  Gex,  J.  &  S. 

116;   8.  c.    33  Law  J.  Rep.  (n.s.) 

Chanc  325. 
And  here  the  judgment  was  collusively  ob- 
tained by  Strousberg,  the  agent  of  the  Mitre 
Company,  which  company  was  bound  to  in- 
demnify the  Hope  Company,  and  nothing 
was  ever  in  foct  due  from  tiie  Hope  Com- 
pany in  respect  of  the  policy.  There  is  no 
statute  under  which  this  company  can  be 
wound  up.  It  is  registered  under  the  act 
of  1844  (7  A  8  Vict.  c.  110),  which  does 
not  provide  for  a  winding-up.  The  act  of 
1848  (11  &  12  Vict.  c.  45.)  only  gave  the 
Court  power  to  order  a  winding-up  upon 
the  application  of  a  contributory.  In 
1856  the  first  act  w^  passed  (19  k  20 
Vict  c.  47),  which  gave  the  Court  power  to 
order  a  winding-up  on  the  application  of  a 
creditor,  but  this  act  does  not  apply  to 
insurance  companies — see  section  2.  The 
company  can  only  be  wound  up,  if  at  all, 
under  the  act  of  1862  (25  <fe  26  Vict  a  89), 
and  that  act  does  not  apply  to  this  com- 
pany, as  it  only  applies  to  companies  regis- 
tered under  the  act  itself,  and  "unregis- 
tered "  companies,  in  which  category  this 
company  could  not  be  included  — 

In   re    Torquay  Bath    Company,    32 

Beav.  581. 
The  act  of  1862  does  not  apply  to  a  com- 
pany registered  under  the  act  of  1844,  as 
the  175th  and  176th  sections  of  the  act  of 
1862  limit  the  operations  of  section  199.  to 
companies  registered  under  the  Joint-Stock 
Companies'  Acts,  which  this  company  was 
not  The  appellant  ought  to  be  left  to  his 
ordinary  remedies  at  law  and  in  equity;  and 
he  has  a  remedy  against  the  unpaid  capital 
of  the  company,  if,  as  assignee  of  a  chose  in 
action,  from  Strousberg,  and  standing  only 


in  his  situation,    he  can    justly  enforce 
it— 

Evans  v.  Coventry,  3  Drew.  75;  &.C, 
2b  Law  J.  Rep.  (n.s.)  Chanc.  4«9; 
2  Jur.  N.S.  557. 
Hutchinson  v.  Wright,   25  Beav.  444; 
8.C  27  Law  J.  Rep.  (n.s.)  Chaoc. 
834. 
Lord  Talbot's  Case,  5  De  Qex  &  Sm. 
386;   S.C   21  Law  J.    Rep.   (n.s.) 
Chanc.  846. 
Mr.  Selwyn,  in  reply. 

The  Lord  Chakcxllor  (Lord  West- 
bury). — The  Hope  Insurance  Company  (the 
respondents  in  this  case)  appears  to  have 
been  formed  in  the  month  of  April,  1852. 
It  was  one  of  the  conditions  of  that  company 
that  the  shareholders  should  be  exempt  from 
all  personal  liability,  and  that  parties  to 
whom  the  company  were  indebted  should 
have  recourse  for  their  claims  against  the 
property  of  the  cdmpany;  but  inasmuch 
as  the  amount  of  the  shares  has  not  been 
paid  up  by  the  shareholders,  of  course  the 
amount  of  unpaid  calls  on  the  shares  wonld 
&11  under  the  character  of  property  of  the 
company. 

It  appears  that  a  person  of  the  name  of 
Galles  insured  the  sum  of  1,000/.  with 
this  compwiy,  upon  his  own  life,  in  tiie 
month  of  February,  1855,  and  that  in  the 
month  of  November,  1855,  GaUes  died,  it 
being  alleged  that  he  was  lost  at  sea.  In 
the  month  of  May,  1857,  administration  to 
Galles  was  granted  to  a  person  of  the  name  of 
Schlappfer;  and  in  July,  1857,  the  admin- 
istrator brought  an  action  against  the  Hope 
Insurance  Company  to  recover  the  money 
secured  by  the  policy.  To  that  action 
the  company  appeared  and  put  in  several 
special  pleas.  The  company  made  a  bona 
fide  defence  to  the  action  as  it  was  then 
brought.  But  it  appears  from  the  deeds 
that  have  been  proved  that  a  person  of  the 
name  of  Strousberg,  who  was  connected 
with  the  Mitre  Insurance  Company  (to 
which  Mitre  Company  the  business  of  the 
Hope  had  been  transferred),  entered  into 
an  agreement  with  Mr.  Schlappfer  to  pur- 
chase the  debt  from  him,  Schlappfer,  the 
administrator,  in  consideration  of  the  sum 
of  700/.  The  Hope  Insurance  Company 
had,  in  fact,  ceased  to  cany  on  business, 
and  the  Mitre  Company  was  its  represen- 
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tative.  Strousberg  is  stated  to  have  been 
either  a  director  or  some  official  person 
connected  with  the  management  of  the 
Mitre  Company.  The  result  was^  that  the 
debt  was  assigned  by  Schlappfer  to  Strous- 
berg ;  and  then  immediately  the  pleas, 
which  had  been  put  in  in  the  action,  were 
withdrawn,  and  judgment  was  confessed  in 
favour  of  the  still  nominal  plaintiff  Schlapp- 
fer for  the  full  amount  of  the  debt,  which 
made,  together  with  the  costs,  the  sum  of 
1,201/.  After  this  transaction,  it  appears 
that  Strousberg  assigned  the  judgment  to 
the  petitioner  Mr.  Bowes.  And  Mr.  Bowes, 
it  appears,  became  assignee  of  that  judg- 
ment on  trust  really  for  a  gentleman  of  the 
name  of  Edwards.  Of  the  b<ma  fides  of 
that  assignment  there  seems  to  be  little 
doubt;  but  the  consideration  paid  for  it 
was  a  sum  of  money  not  equal  in  amount 
to  the  sum  due  upon  the  judgment.  That 
being  the  state  of  the  case,  Mr.  Bowes 
presented  his  petition  to  the  Master  of  the 
Hulls  for  the  purpose  of  obtaining  an  order 
for  the  winding  up  of  this  company.  And 
liy  that  petition  he  alleged  (and  I  think 
quite  rightly,  in  point  of  law)  that  the 
company  comes  within  the  8th  Part  of 
the  Joint-Stock  Companies'  Consolidated 
Act  of  1862,  the  company  being  included 
under  the  denomination  of  *' unregistered 
companies,''  which  is  the  term  found  in  the 
8th  Part  of  the  act,  aud  which,  I  think, 
plainly  includes  all  companies  that  had 
been  registered,  other  than  companies 
registered  under  that  particular  act  of  1862. 
The  meaning  of  the  phraseology  of  that 
act  appears  to  be  this,  that  the  words 
**•  registered  companies"  when  used  in  the 
acts  mean  companies  registered  under  the 
act  itself;  and  '*  unregistered  companies" 
mean  those  companies  which  had  been 
registered  antecedently  to  the  passing  of 
the  act.  Now,  this  Hope  Insurance  Com- 
pany had  been  registered  under  the  original 
act  of  1844.  It  was,  therefore,  what  the 
act  called  an  *' unregistered  company." 

The  act  defines  the  cases  in  which  a 
winding-up  order  may  be  made,  and  the 
cases  that  are  so  defined  by  the  act  are  put 
as  criteria  of  the  insolvency  of  the  company, 
and  as  bringing  a  company  to  which  either 
one  of  the  criteria  applies  within  the  cate- 
gory of  a  company  that  ought  to  be  wound 


up  under  this  act.  Now  one  of  those  criteria 
is  this :  where  a  judgment  has  been  recovered 
against  the  company  and  execution  issued 
upon  the  judgment,  to  wrhich  execution 
there  is  a  return  of  nulla  bona^  that  is  ac- 
cepted as  a  sufiicient  proof  of  the  insolvency 
of  the  company.  That  appears  to  have  oc- 
curred in  this  case.  An  execution  was  issued 
under  the  judgment  which  had  been  ob- 
tained in  the  manner  that  I  have  described, 
and  the  sheriff  returned  nulla  hma  upon 
that  execution.  Under  these  circumstances 
the  application  was  made  to  the  Master  of 
the  KoUs  for  the  purpose  of  obtaining  a 
winding-up  order,  and  the  Hope  Insurance 
Company,  appearing  upon  that  occasion, 
insisted  very  strongly  that  under  the  cir- 
cumstances of  the  case  an  opportunity 
should  be  afforded  to  them  of  impeaching 
the  judgment  by  filing  a  bill  for  that  pur- 
pose. His  Honour  appears  to  have  thought 
that  the  same  opportunity  of  inquiring  into 
the  merits  of  the  debt  would  be  afforded 
to  the  company,  perhaps  in  a  more  efficient 
manner,  under  an  order  for  winding  up,  if 
that  order  were  at  once  made.  His  Honour 
therefore  appears  to  have  declined  to  accede 
to  the  request  that  the  petition  should  stand 
over  upon  the  undertaking  of  the  respon- 
dents to  file  a  bill,  and  his  Honour  made 
the  order  for  winding  up. 

The  order  being  made,  and  the  company, 
thereby  being  no  longer  in  a  condition  to 
file  a  bill,  carried  that  order,  by  way  of 
appeal,  to  the  Lords  Justices.  And  I  think 
your  Lordships  will  agree  with  me  that  the 
order  made  by  the  Lords  Justices  can  in 
nowise  be  sustained,  because  although  it 
might  have  been,  and  perhaps  it  will  appear 
to  your  Lordships  that  it  would  have  been, 
very  right  to  have  afforded  to  the  respon- 
dents, under  the  particular  circumstances 
of  this  case,  the  delay  that  they  desired,  in 
order  to  give  them  the  opportunity  of  filing 
a  bill  to  impeach  the  judgment,  yet  it  cannot 
by  any  means  be  a  correct  thing  to  impose 
on  the  judgment  creditor,  the  petitioner  for 
the  winding-up  order,  l^e  obligation  which 
the  Lords  Justices  have  imposed,  of  still 
further  adducing  evidence  in  support  of  his 
case.  The  order  made  by  the  Lords  Jus- 
tices, and  by  which  they  discharged  the 
order  for  winding  up  the  company  which 
had  been  pronounced  by  his  Honour  the 
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Master  of  the  Rolls,  is  distinctly  based 
ui>on  this  foundation,  that  inasmuch  as 
their  Lordships  had  offered  to  the  winding- 
up  creditor  an  opportunity  of  going  into 
further  evidence  as  to  his  claim,  and  inas- 
much as  he  had  declined  to  accept  that 
offer,  and  had  insisted  that  the  company 
ought  to  be  put  to  file  a  bill  or  take  pro- 
ceedings to  impeach  the  judgment,  tiieir 
Lordships  at  once  decided  that  the  order 
of  the  Master  of  the  Rolls  should  be 
discharged.  Now,  unquestionably,  whatever 
may  be  thought  of  the  propriety  of  the 
order  of  the  Master  of  the  Rolls,  being  at 
once  pronounced  without  regard  to  the  re- 
quest of  the  respondents,  there  can  be  no 
doubt  that  there  was  a  miscarriage  here,  in 
discharging  the  order  for  the  winding  up, 
unless  the  appellant  who  had  obtained  the 
order  would  undertake  to  go  into  further 
evidence  as  to  this  debt. 

I  think  your  Lordships  will  agree  with  me, 
although  I  confess  I  come  to  the  conclusion 
with  some  hesitation,  and  in  submission  to  the 
opinion  of  the  majority  of  your  Lordships, 
but  at  all  events  I  think  your  Lordships 
will  agree  with  me  that  what  the  present 
appellant  insisted  upon  before  the  Lords 
Justices  was  quite  right.  I  find  it  stated 
that  he  insisted  that  the  society  (that  is,  the 
Hope  Lisurance  Society)  ought  to  be  put 
to  file  a  bill,  or  to  take  other  proceedings 
to  impeach  the  judgment  debt.  Now,  I 
apprehend  that  your  Lordshi))s,  founding 
yourselves  upon  the  principle  that  oppor- 
tunity should  be  given  for  ascertaining  the 
equal  justice  of  the  case,  will  accede  to  the 
proposition  which  has  been  contended  for 
by  the  appellant,  and  will  tell  the  respon- 
dent that,  although  you  cannot  agree  with 
the  Master  of  the  Rolls  in  the  propriety  of 
at  once  pronouncing  the  order  for  winding 
up,  yet  you  certainly  cannot  agree  with 
the  Lords  Justices  in  imposing  upon  the 
present  appellant  the  obligation  of  adducing 
further  evidence ;  but  that,  under  the  cir- 
cumstances of  this  case,  and  particularly 
having  regard  to  the  manner  in  which  this 
judgment  was  obtained,  your  Lordships 
will  proba'oly  think  it  just  and  right  to 
afford  to  the  respondents  now  an  opportunity 
of  giving  an  undertaking,  and  of  redeeming 
that  undertaking,  by  filing  a  bill  to  impeach 
the  judgment,  and  that  your  Lordships  will 


on  the  present  oocasioa  snbsdtate  for  the 
Lords  Justices'  order  and  for  the  order  of 
the  Master  of  the  Rolls  that  order  which, 
under  the  circumstances  of  the  case,  your 
Lordships  would  have  thought  it  right  to 
pronounce  if  you  had  been  hearing  this 
petition  originally  instead  of  his  HoDour 
the  Master  of  the  Rolls. 

I  must  therefore  now,  bowing  to  your 
Lordships'  opinions,  submit  to  your  Lord- 
ships the  present  form  of  order:  ^' That  this 
House  doth  discharge  the  order  of  the  Lords 
Justices,  except  so  far  as  that  order  dis- 
charges the  order  of  the  Master  of  the  Rol^ 
and  in  lieu  thereof  the  House  doth  order 
that  the  petition  for  the  winding-up  order 
shall  stand  over  until  the  8th  of  May,  I860, 
the  respondents  undertaking  in  the  mean 
time  to  take  proceedings  for  impeaching 
the  judgment  And  either  party  is  to  be  at 
liberty  after  the  said  8th  of  May  to  apply 
to  the  Master  of  the  Rolls.    And  the  costs 
of  the  appeal  to  the  Lords  Justices  and  of 
the  present  appeal  to  be  costs  in  the  wind- 
ing-up, in  case  an  order  for  winding  up 
the  company  shall  be  made."    I  submit  to 
your  Lordships  that  form  of  order  in  lieu 
of  the  orders  pronounced  by  the  Courts 
below. 

Lord  Cranwobth. — I  believe  there  has 
been  no  difference  of  opinion  at  all  amongst 
any  of  your  Ix>rdships  that  the  order  pro- 
nounced by  the  Lords  Justices  is  one  which 
cannc't  be  supported,  and  the  only  question 
is,  what  order  ought  the  House  to  make, 
starting  from  the  point  that  the  order  of 
the  Lords  Justices  cannot  stand  ? 

Now,  the  real  question  here  is,  whether 
the  Master  of  the  Rolls,  before  whom  the 
matter  originally  came,  had  before  him  a 
case  in  which  there  was  such  a  clear  proof 
of  a  valid  debt,  both  at  law  and  in  equity, 
that  he  had  no  other  course  to  take  bat 
immediately  to  direct  the  winding  up  ;  be- 
cause I  agree  with  what  has  been  said  that 
it  is  not  a  discretionary  matter  with  the 
Court  when  a  debt  is  established  to  say 
whether  the  company  shall  be  wound  up 
or  not,  that  is  to  say,  if  there  be  a  valid 
debt  established,  valid  both  at  law  and  in 
equity.  One  does  not  like  to  say  positively 
that  no  case  could  occur  in  which  it  would 
be  right  to  refuse  it,  but,  ordinarily  speak- 
in{^,  it  is  the  duty  of  the  Court  to  dia*ct 


Vol.  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


579- 


the  winding  up.  But  hero,  I  must  confess, 
I  cannot  say  that  this  debt  is  so  clearly 
made  out  to  my  mind  as  being  a  valid  debt 
at  law  and  in  equity  that  I  think  the  Court 
was  bound  to  direct  the  winding  up  if  thero 
be  any  mode  by  which  the  validity  of  the 
debt  could  be  better  established  before  that 
order  was  made;  and  I  think  that  if  a 
discretion  is  even  to  be  exercised  as  to  the 
couise  to  be  pursued  proliminarily  to  decid- 
ing whether  thero  is  to  be  an  order  for 
winding  up  or  not,  it  is  such  a  case  as  this, 
whero,  ex  eoneessis^  this  is  the  sole  debt. 
When  I  say  '*  the  sole  debt,"  thero  are  also 
two  small  annuities  upontlLe  lives  of  two 
parties,  amounting  together  to  about  40/.  a 
year,  but  I  think  those  may  be  disregarded 
in  considering  this  question.  Theroforo,  this 
is,  in  fact,  a  single  creditor  claiming  under 
a  judgment  of  a  rather  suspicious  character 
to  put  the  machineiy  of  the  JointrStock 
Companies'  Act  in  motion  for  the  purpose 
of  winding  up  this  company  in  order  that 
he  may  have  his  debt  paid. 

I  must  confess  that  although  there  aro 
two  modes  iii  which  this  investigation  might 
take  place,  I  think  the  one  which  has  been 
anggested  by  my  noble  and  learned  friend 
is  by  far  tiie  most  convenient,  because  I 
think  it  is  by  &r  the  least  expensive.  The 
debt  may  be  investigated  either  by  pro- 
ceedings instituted  by  those  who  impeach 
it  in  order  to  set  it  aside,  or  by  maHng  a 
winding-up  order,  so  that  the  official  liqui- 
dator under  the  winding-up  order  may 
^itr>iu>1f  institute  proceedings  to  investigate 
tiie  matter.  In  general,  perhaps,  that  would 
be  the  cheapest  and  wisest  course.  But 
here,  considering  that  this  was  the  only 
debt  to  which  the  attention  of  the  officiid 
liquidator  would  have  to  be  directed,  I 
think  that  by  far  the  cheapest  and  most 
expeditions  mode  would  be  to  leave  it  to 
the  person  impeaching  this  debt,  within  a 
veiy  short  time,  to  raise  the  question  by 
filing  a  bill.  If  he  successfuUy  impeaches 
it,  there  will  be  an  end  to  the  case;  and  if 
not,  the  form  of  order  which  has  been 
suggested  by  my  noble  and  learned  friend 
provides  veiy  properly  for  the  case,  and  all 
the  costs  that  have  been  incurred  will  then 
^11  npon  the  company  if  the  winding-up 
order  is  established:  otherwise,  it  will  be  in 
the  discretion  of  the  Court  to  direct  by 
whom  th^  aro  to  be  paid. 
Krw  Ssmm,  85.— OHAva 


Lord  Kinosdown.  —  I  entirely  agree 
with  my  noble  friend  who  has  last  addressed 
your  Lordships.  Everybody  must  feel 
that  this  is  a  case  (as  it  is  hero  stated)  in 
which  thero  is  the  gravest  possible  doubt 
as  to  the  genuineness  and  fairness  of  this 
transaction.  It  is  clear  that  it  must  be 
investigated,  and  thoroughly  investigated, 
and  the  only  question  is  in  what  manner 
that  investigation  wiU  best  take  place. 
Now  if  it  be  the  fact  (as  I  presume  it  is) 
that  under  a  winding-up  order  the  expenses 
would  come  out  of  the  estate,  and  the  costs 
of  those  proceedings  were  to  be  included 
in  those  costs,  it  might  turn  out,  I  do  not 
say  at  all  that  it  will,  but  it  might  turn  out 
that  the  grossest  injustice  would  be  done, 
and  that  in  fact  an  alleged  croditor,  who 
really  had  no  debt  at  law  or  in  equity, 
would  have  thrown  npon  thia  company  the 
expenses  of  winding-up  in  a  case  in  which 
thero  was  really  no  foundation  whatever 
for  the  charge  against  them.  I  quite  agroe 
thereforo  with  my  noble  and  learned  friend 
who  has  last  addressed  your  Lordships,  that 
the  orddt  proposed  by  the  Lord  Chancellor 
is  the  proper  order,  and  I  trust  that  the 
result  of  that  order  will  be  that  justice  will 
be  done. 

Ordered — That  the  order  of  the  Lords 
Justices  he  reversed^  except  so  far  as  it 
discharges  the  order  of  the  Master  of 
the  EoUSf  and  that  in  lieu  thereof  the 
petition  be  ordered  to  stand  over  until 
the  8th  of  May,  1865 ;  the  respondent 
undertaking  in  the  mean  time  to  take 
proceedings  for  impeaching  the  judg- 
ment ;  and  thai  eUher  party  may  he 
at  liberty,  after  the  Sth  of  May,  to 
apply  to  the  Master  of  the  Rolls.  The 
costs  of  the  appeals  to  this  House  and 
to  the  Lords  Justices  to  be  costs  in  the 
vnnding-upf  in  com  an  order  for  wind- 
ing up  be  made.  Costs  paid  by  the  ap- 
pellant to  the  respondents  to  be  repaid. 


Solioitora — M< 
pellMit;  M< 
tespondenti. 


Edwards  k  Edwardi,  for  ap- 
Ttoratt  ft  Chamberlain,  for 
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LOBD  RoMTLLT.  I     HICKMOTT  V.  8IMMOND8. 

June  22.       ) 

Bankruptcy — AsngnmetU  for  Benefit  of 
Creditors — Bankruptcy  Aety  1861,  *.  192. 
—  UnreasonahU  Provisions  —  Verification 
of  Debt  in  Manner  required  by  the  Trustees, 

A  debtor  made  an  cusiffnment  of  his 
property  to  trustees  for  the  benefit  of  credi- 
tors. It  was  provided  by  the  deed,  that  any 
creditor  not  assenting  thereto  within  three 
months  should  be  excluded  from  the  benefit 
of  the  deed,  and  also  that  it  should  be 
lawful  for  the  trustees  to  require  the  amount 
of  any  debt  to  be  verified  by  solemn  declara- 
tion^  or  in  such  manner  as  to  them  should 
seem  expedient : — Held,  that  this  Uuit  pro- 
vision  rendered  the  deed  void  against  a 
non-assenting  creditor. 

A  deed  of  assignment  for  the  benefit  of 
creditors,  dated  the  12th  of  March,  1864, 
was  made  between  Nevil  Simmonds  of  the 
first  part,  the  trustees  of  the  second  part, 
and  the  several  other  persons  whose  names 
and  seals  were  thereunto  subscribed  and 
set,  being  creditors  of  the  said  Nevil 
Simmonds,  and  all  other  persons  creditors 
of  the  said  Nevil  Simmonds,  of  the  third 
part.  After  reciting  that  Simmonds  was 
indebted  to  the  parties  thereto  of  the  second 
and  third  parts  in  the  several  sums  set 
opposite  their  respective  names  in  the 
schedule  thereto,  it  was  witnessed  that 
Siinmonds  thereby  assigned  all  his  estate 
and  effects  to  trustees,  upon  trust  to  sell, 
and  out  of  the  proceeds  to  pay  and  retain 
to  themselves  the  said  trustees  and  their 
partners,  and  the  other  persons  parties 
thereto  of  the  third  part,  the  several  debts 
or  sums  set  opposite  their  respective  names 
in  the  said  schedule,  and  to  pay  the  residue, 
if  any,  to  Simmonds.  And  it  was  provided, 
that  any  creditors  not  executing  or  assenting 
in  writing,  under  their  hands  and  seals,  to 
the  deed  within  three  calendar  months  from 
the  dateof  the  deed,  should  be  excluded  from 
all  benefit  of  the  deed ;  and  that  it  should 
be  lawful  for  the  trustees,  at  the  expense 
of  the  trust  estate,  to  require  the  amount 
of  any  debts  of  any  of  the  creditors  parties 
thereto  to  be  verified  by  solemn  declaration, 
or  in  such  manner  as  to  the  trustees  should 
seem   expedient.     The  deed   contained  a 


release  to  the  debtor  by  the  creditors  par- 
ties thereto  of  the  second  and  third  parts. 

The  debtor,  Nevil  Simmonds,  died;  and 
this  suit  was  instituted  to  administer  bis 
estate.  Francis,  a  creditor,  whose  nuDe 
was  not  in  the  schedule,  and  who  had  not 
assented  to  the  deed,  brought  in  a  claim 
upon  the  estate,  whidi  was  allowed  to  be 
good  if  the  deed  were  invalid  as  against 
him.  The  Chief  Clerk  held  the  deed  to  be 
invalid,  and  allowed  the  claim. 

The  cause  now  came  on  for  forUier  con- 
sideration. 

Mr.  Archibald  Smith,  for  the  trustees 
of   the    deed,  said   that    the  cancnt  of 
decisions  on   the  192nd  sedaon    of  the 
Bankruptcy  Act,  1861,  had  lately  changed 
in  favour  of  upholding  the  validity  <^  these 
deeds.     Two  conditions  were  required  for 
their  validity — the  first,  that  the  deed  must 
be  for  the  equal  benefit  of  creditors ;  the 
second,  that  its  provisions  must  not  be 
unreasonable.     As  to  the  proviso  here,  that 
creditors  who  did  not  come  in  and  consent 
within  a  given  time  should  be  excluded,  he 
admitted  that,  where  the  deed  was  in  the 
form  of  a  trust  for  such  creditors  who 
shotdd  execute  it  within  a  given  time,  the 
deed  was  invalid  against  a  non-executing 
creditor.     But  in  this  case  the  deed  was 
for  the   benefit  of  all   creditors,  with  a 
proviso  that  those  who  did  not  execute  it 
within  a  given  time  should    be  excluded 
from  all  the  benefit'  thereof     Such  a  danse 
was  reaby  only  in  terrorem ;  it  would  not 
prevent  a  creditor,  executing  after  the  time 
named,  taking  the  benefit  of  the  deed 
Ex  parte  Morgan^  1  De  Gex,  J.  <fe  R 


Ex  parte  Spyer,  Ibid.  818. 
Whitmore  v.  Turquand,  3  De  Gex,  F. 
A  J.  107;  S.C.  1  Johns.  ^  H.  444; 
30  Law  J.  Rep.  (n.s.)  Chanc  345. 
As  to  the  other  proviso,  that  the  trustees 
might  require  verification  of  the  debt  in 
sudi  manner  as  they  should  think  expe- 
dient, this  was  not  a  ground  for^holdiiDg 
the  deed  invalid — 

Coles  V,  Turner,  ante,  C.P.  169. 

I^rick  V.  De  Mattos,  3  H.  &  C  23; 

S.C.  33  Law  J.  Rep.  (n.s.)  Exch.  S76. 

Mr.  Morgan  Uoyd  and    Mr.    W,   W. 

Karslake,   for   the   creditor   Mr.    Franda, 

ai^ed  that  the  deed  was  invalid  as  againi^ 

him  on  three  grounds.  First,  he  waa  not  an 
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assenting  party  to  the  deed,  was  not  men- 
tioned in  the  schedule,  and  su  was  not 
a  catui  que  trust  thereunder,  and  was  not 
induded  in  the  benefit  thereof — 

Bnveiot  y.  MtUs,  I  Law  Rep.  Q.B.  104, 
where,  as  here,  there  was  an  apparently 
general  trust  for  all  creditors,  afterwards 
cut  down — 

Ilderion  v.  Jewdi^  33  Law  J.  Rep.  (n.s.) 

aP.  148. 
Benham  v.  Broadhurtty  34  Law  J.  Rep. 

(N.8.)  Exch.  61. 
Martin  v.  Oribble,  34  Law  J.  Rep.  (n.s.) 
Exch.  108. 
Secondly,  the  creditors  were  required  to 
execute  the  deed  before  a  certain  day,  or 
else  to  be  excluded  fron;  the  benefit  thereof 
The  principle  of  the  last  three  cases  applied 
to  this  objection  also.     Ex  parte  8pyer  was 
no  authority  on  this  point  ;  the  deed  was 
considered  so  vague  tiiat  the  Court  could 
make  nothing  of  it.     Moreover,   in  that 
case  there  was  a  provision,  wanting  here, 
that  the  estate  should  be  administered  as 
in  bankruptcy.  Thirdly,  there  was  a  further 
condition  imposed  on  creditors,  that  they 
must  prove  their  debts  in  such  a  manner 
as  the  trustees  should  appoint    That  this 
ffltide  the  deed  invalid  was  shewn  by 
Leigh  v.  Pendleburyy  15  Com.  B.  Rep. 
N.S.  815;  &  c  33  Law  J.  Rep.  (n.s.) 
C.P.  172, 
where  the  proviso   was  in  precisely  the 
same  words  as  in  this  case. 

Mr,   W.  Pearson,  for  the  executors  of 
Nevil  Simmonds. 

Mr,  Archibald  Smithy  in  reply,  on  the 
first  objection,  said  that 

Reeves  Y.  WattSy  1  Law  Rep.  Q.B.  412, 
was  in  his  favour.  Buvelot  v.  Mills  was 
distinguishable  from  the  present  case  on  two 
grounds  :  first,  that  in  that  case  there  was 
no  trust,  and  that,  therefore,  the  equitable 
doctrine  that  a  creditor  could  come  in  after 
the  time  named  would  not  apply ;  secondly, 
that  the  limitation  there  was  inserted  in  the 
release  as  well  as  in  the  covenant.  The  trus- 
tees here  could  insert  the  name  of  a  creditor 
in  the  schedule  at  any  time.  In  the  three 
cases  cited  from  the  Law  Journal  Reports 
in  support  of  the  first  objection,  the  credi- 
tors as  a  body  were  not  parties  to  the  deed. 
As  to  the  third  objection,  he  said  that  Leigh 
V.  Pendl^mry  had  been  gradually  under- 
mined, and  now  was  virtually  overruled  by 
ikrick  V.  De  Mattos  and  Coles  v.  Turner. 


The  proviso  in  Ex  parte  Spyer  was  identical 
with  this.  By  the  136th  section  a  resort 
was  given  to  Bankruptcy  in  all  cases. 

The  Masteb  of  the  Rolls  said  that  the 
state  of  the  authorities  was  very  unsatis- 
factory. The  case  of  Coles  v.  Turner^ 
perhaps,  amounted  to  this,  that  the  trustees 
of  a  composition  deed  are  entitled  (on  the 
authority  of  Strvck  v.  De  MaUos)  to  require 
a  statutory  declaration  of  a  debt :  and  the 
Court  in  that  case  considered  that  the 
words  "  or  otherwise,  as  the  trustees  shall 
think  fit,''  referred  to  the  manner  of 
making  such  declaration.  In  the  present 
case  the  trustees  had  power  to  require  any 
manner  whatever  of  proving  the  debt,  and 
the  case  of  I^eigh  v.  PendUhury  had  held 
this  unreasonable.  This  bore  on  Mr. 
Lloyd's  first  point,  as  to  the  cestuis  que 
trust.  It  was  true  that  all  creditors  were 
parties  to  the  deed  in  the  sense  that  they 
might  become  parties  thereto,  but  the  trust 
was  confined  to  those  whose  names  were 
inserted  in  the  schedule.  No  one  could 
have  the  benefit  of  the  deed  who  was  not  a 
cestui  que  trust ;  no  one  would  be  a  cestui 
que-  trust  whose  name  was  not  set  down  in 
the  schedule ;  and  as  to  this  the  trustees 
had  arbitrary  powers.  The  case  of  Buvelot 
V.  Mills  applied ;  and  the  Chief  Clerk's 
finding  must  be  confirmed 

Solicitors  —  Messrs.  Morris,  Stone,  Townson  k 
Morris,  for  trustees  of  the  deed  and  executors ; 
Messrs.  Foster  &  Anderson,  for  the  creditor, 
Mr.  Francis. 


[FULL  COUKT  OF  APPEAL] 
1866.         I 
March  7,  10,  ( 

n     T7    oi        /  DAVIS  V,  SHEPHERD.      • 

U,  17,  21  ;  ( 
April  2L     J 

Mines — Agreement  for  Lease — Construc- 
tive Possession  by  Entry  under  an  Agreement 
for  a  Lease — Boundary — Mistake  in  Quan- 
tity-^'' Or  thereabouts." 

The  mines  under  a  farm  of  181  acres 
were  supposed  to  be  divided  by  a  fault 
running  north  and  south  in  such  a  way  as 
to  leave  about  83  (Kres  on  the  west  and  98 
averts  on  the  east;  and  the  owners,  hy  several 
agreements,  agreed  to  demise  to  8,  the  mines 
lying  to  the  westward  of  the  fault,  "  sup- 
posed  toheBZ  acres  or  thereabmUs,*'  and  to 
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jD.  the  mines  lying  to  the  east  of  the  eame 
fauU^  "  supposed  to  be  9S  acres  or  there- 
abouiSf'  and  eaxJi  lessee  toas  to  pay,  in 
addition  to  a  royalty,  a  dead  rent  amount- 
ing to  about  21.  per  acre  on  the  estimated 
area  of  the  mines  demised  to  him.  No 
lease  was  executed  to  either  of  the  lessees, 
but  they  entered  upon  and  commenced 
working  the  mines  agreed  to  be  demised 
to  them  respectively.  S.  in  the  course  of 
his  workings  arrived  at  a  fault,  which,  if 
taken  as  the  boundary  between  the  mines 
agreed  to  be  demised  to  him  and  those  agreed 
to  be  demised  to  D,  would  leave  him  only  8 
acres,  instead  of  83;  and  he  worked  through 
the  fault,  p.  then  filed  a  bill  for  cm  in- 
junction to  restrain  him  from  so  working, 
and  one  of  the  Vice  Chancellors  granted  the 
injunction;  but,  upon  appeal,  this  decision 
was  reversed,  the  Court  being  of  opinion 
that,  assuming  the  fault  worked  through  by 
the  defendant  to  be  the  same  as  the  fauU 
indicated  in  the  agreement  (which  was  not 
clear  J,  the  plaintiff  wcu  not  entitled  to  a 
lease  of  mines  so  largely  exceeding  the  esti- 
mated acreage  of  the  mines  agreed  to  be 
demised  to  him  as  the  mines  lying  to  the 
eastward  of  the  fault,  and  he  could  not  be 
considered  as  constructively  in  possession  of 
more  than  the  lessors  had  by  their  agreement 
bound  themselves  to  demise. 

In  construing  the  words  **or  thereabouts," 
when  used  to  qualify  the  statement  of 
the  estimated  quantity  of  mines  agreed  to 
be  demised,  the  same  principles  ought  to  be 
acted  upon  as  would  guide  the  Court  in 
construing  the  same  words  in  an  agreement 
for  sale  or  demise  of  th&surface. 


The  bill  in  this  case  was  filed  for  the 
purpose  of  restnaniiig  the  defendant 
Thomas  Shepherd  from  working  mines  to 
the  eastward  of  a  certain  &nlt,  which  the 
plaintiff  churned  to  be  the  bonndary  be- 
tween the  workings  agreed  to  be  demised 
to  himself  and  the  defendant  respectiTely. 

The  plaintiff  and  the  defendant  Shepherd 
were  coal-miners,  and  were  tespectiTely 
entitled  to  the  coal  and  ironstone  vnder 
the  lands  on  the  eastern  and  western  sides 
of  a  fsurm  called  Blaenamman  Fach  Farm, 
in  the  parish  of  Aberdare,  in  the  county  of 
Glamorgan,  the  plaintiff's  mines  being  on 
the  eastern  and  the  defendant  Shepherd's 
mines  on  the  western  side.  The  other 
defendants  were  the  owners  of  Blaenam- 
man Fach  Farm.  To  the  south  of  Bke- 
namman  Fach  Farm  lay  the  Forchamman 
Farm  Colliery,  the  workings  of  whidi,  so 
far  as  they  had  proceeded  up  to  the  time 
of  the  agreement  hereinalier  mentioned, 
disclosed  a  60  yards'  upthrow  &iilt  to  the 
east  or  downthrow  fiiult  to  the  west,  which, 
if  continued  in  a  straight  line  northwards 
through  the  Blaenamman  Fach  Farm,  would 
divide  it  in  such  a  way  as  to  leave  about  83 
acres  on  the  west  and  98  acres  on  the 
east 

A  £eiult  in  a  coal-mine  is  a  natural  dislo- 
cation of  thestrata^  severing  by  avertical  drop 
or  slip  one  portion  or  platform  of  coal  from 
another,  as  was  well  illustrated  in  the  fol- 
lowing exhibit  B,  in  the  defendant  Shep- 
herd's answer,  being  a  vertical  section 
illustrating  the  supposed  position  of  the 
strata  in  an  east  and  west  direction  across 
Blaenamman  Fach  Farm  *: 


COAL    SEAM 


WEST 
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A  fanlt  is  a  good  boundary-line,  becanse  it 
foims  a  biffrier  between  two  collieries 
where  otherwise  a  barrier  of  coal  would 
have  to  be  left ;  and  where  the  strata  on 
the  east  side  of  the  fault  are  higher  than 
the  strata  on  the  west  side  it  is  called  an 
upthrow  &alt  to  the  east  or  a  downthrow 
fimlt  to  the  weety  according  as  it  is  ap- 
proached from  the  west  or  east  side. 

Bj  a  memorandum  of  agf^ement,  dated 
the  14th  of 'September,  1861,  and  made 
between  Evan  Williams  David,  as  the  agent 
for  the  defendants  Miss  TurberviU,  the 
Rev.  Sir  Qeorge  Lewen  Glyn,  Bart,  and 
William  Read  King,  the  owners  of  Blae- 
nanmian  Fach  Farm,  of  the  one  part,  and 
the  defendant  Thomas  Shepherd  and  David 
Evans  (since  deceased)  of  the  other  part, 
it  was  agreed,  among  other  articles,  as 
follows : 

"  1.  That  the  said  Miss  Turbervill,  Sir 
George  Lewen  Glyn,  and  William  Read 
King  shall  grant,  and  the  said  Messrs. 
Shepherd  and  Evans  shall  take,  a  lease  of 
the  coal,  ironstone  and  fireclay  in  and  under 
a  portion  of  the  Blaeuamman  Fach  Farm, 
sitoate  in  the  parish  of  Aberdare,  which 
lies  to  the  westward  of  a  downthrow  fault  to 
the  west,  supposed  to  run  through  the  said 
&rm  in  the  direction  shewn  upon  the  plan. 
The  exact  quantity  cannot  a*  present  be 
ascertained,  but  it  is  supposed  to  be  83 
acres  or  thereabouts. 

'^  2.  That  there  shall  be  included  in  -the 
said  lease  the  following  powers  to  lessee — 
namely,  power  to  enter  upon  such  portions 
of  the  surface  not  exceeding  ten  acres,  as 
shall  hereafter  be  determined,  as  herein 
provided,  for  the  purpose  of  sinking  pits 
and  shafts,  driving  levels,  Ac 

''  3.  That  the  term  shall  be  fifty  years, 
from  the  1st  of  November,  1861. 

''4.  That  the  certain  rent  shall  be  1852., 
and  shall  commence  to  be  payable  from  the 
1st  of  November,  1861. 

"  5.  That  the  royalties  shall  be  for  large 
coal,  from  the  4  feet>  6  feet>  and  Rhos  Las, 
8dL  per  ton ;  from  aU  other  seams,  7d,  per 
ton ;  small  coal  frrom  all  the  seams,  4td.  per 
ton;  ironstone,  9d  per  ton;  fireclay,  4d. 
per  ton ;  building  stone,  3d.  per  ton  ;  way- 
leave,  Id.  per  ton. 

^*  27.  That  before  the  lease  is  granted  a 
plan  of  the  property  shall  be  made  from 
actual  survey,  at  the  lessee's  expense.  Upon 


that  plan  the  10  acres  which  the  lessee  is 
to  be  at  liberty  to  enter  upon  shall  \f6 
defined." 

By  another  memorandum  of  agreement^ 
dated  the  19th  of  July,  1862,  and  made 
between  the  agents  for  the  owners  of  the 
one  part  and  the  plaintiff  of  the  other  part^ 
it  was  agreed,  among  other  things,  as 
follows : 

'<  1.  That  the  said  K  M.  Turbervill,  Sir 
O.  L.  Glyn,  and  W.  R  King  shall  grant» 
and  the  said  David  Davis  shall  tiie,  a 
lease  of  the  coal,  ironstone,  and  fireclay  in 
and  under  the  portion  of  the  Blaenamman 
Fach  Farm,  situate  in  the  parish  of  Aber- 
dare, which  lies  to  the  eastward  of  an 
upthrow  fault  to  the  east^  which  friult  is 
supposed  to  run  through  the  said  farm  in 
the  direction  shevm  upon  the  plan  annexed 
hereto.  The  exact  quantity  cannot  at 
present  be  ascertained,  but  it  is  supposed 
to  be  98  acres  or  thereabouts." 

And  the  agreement  contained  other 
articles  similar,  mtUatis  nmUmdU^  to  those 
contained  in. the  defendant's  agreement^ 
and  the  plan  referred  to  was  the  same  in 
both  agreements. 

At  ^e  respective  dates  of  these  agree- 
ments the  continuous  course  of  the  veins  of 
minerals  under  Blaenamman  Fach  Fann 
was  known  or  believed  to  be  interrupted 
by  two  faults,  which  entered  the  land  from 
the  Forchamman  Colliery  works  on  the 
south,  and  were  supposed  to  run  com- 
pletely through  Blaenamman  Fach  Fim^, 
and  to  meet  at  a  point  to  the  northward. 
By  one  of  these  friults,  being  that  already 
described  and  mentioned  in  the  defendant's 
agreement  as  a  downthrow  fault  to  the 
west,  and  in  the  plaintiff's  agreement  as  an 
upthrow  fault  to  the  east,  (a  section  of 
which  fault  is  roughly  shewn  as  the  western 
fault  on  the  pkn)  the  levels  of  the 
veins  of  minerals  were  so  interrupted  that 
the  levels  on  the  east  or  north-east  side 
thereof  were  considerably  higher  than  the 
leveb  thereof  on  the  west  or  south-west^ 
the  difference  of  level  being  supposed  to 
be  about  60  yards,  and  in  the  plans  an- 
nexed to  the  agreement  it  was  described 
as  "an  upthrow  friult  to  the  east  60 
yards."  The  other  fault  ran  entirely 
through  the  portion  of  the  mines  agreed 
to  be  demised  to  the  plaintiff,  and  is  not 
necessary  to  be  here  particularly  referred  ta 
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No  lease  was  granted  either  to  the 
plaintiff  or  to  the  defendant,  but  the 
defendant  and  his  partner  commenced 
working  the  seams  of  coal  agreed  to  be 
demised  to  them,  commencing  at  the  side 
next  to  their  own  works,  and  in  a  short 
time  came  to  a  fault,  through  which  they 
continued  their  workings.  This  &uit  was 
considerably  to  the  westward  of  the  sup- 
posed direction  of  the  60  yards'  &ult 
referred  to  in  the  agreements,  and  if 
treated  as  the  boundary  between  the 
mines  agreed  to  be  demised  to  the  plaintiff 
and  defendant  respectively,  would  reduce 
the  holding  of  the  defendant  from  83  acres 
or  thereabouts  to  about  8  acres.  As,  how- 
ever, the  workings  of  the  Forchamman 
Colliery  proceeded  it  was  found  that  the 
westernmost  &ult  took  a  bend  towards  the 
west,  and  the  plaintiff  hearing  of  this,  and 
that  the  defendant  had  worked  up  to  a 
fault  in  his  workings,  which  the  plaintiff 
believed  must  be  the  &ult  that  was  to  be 
the  boundary,  warned  him  against  working 
through  it  The  defendant  Shepherd,  how- 
ever, did  work  through  it,  and  a  corre- 
spondence ensued,  wMch  resulted  in  the 
present  bill  being  filed  against  Shepherd 
(his  partner  Evans  being  tiben  dead),  pray- 
ing for  an  injunction,  with  other  reliel 

The  defendant,  by  his  answer,  insisted 
that  the  fault  proved  by  him  on  the  west 
side  of  the  farm,  and  contended  for  by  the 
plaintiff  as  the  boundary  between  the  plain- 
tiff and  defendant)  did  not  correspond  with 
the  supposed  60  yards'  downthrow  fault  to 
the  west,  and  that  he  never  would  have 
entered  into  the  agreement  except  upon 
the  footing  of  a  nearly  equal  division  of 
the  mines  between  the  plaintiff  and  him- 
sell  He  also  claimed  the  benefit  of  any 
objections  which  might  be  urged  on  the 
part  of  the  lessors  against  the  plaintiff's 
claim  for  relief,  and  insisted  that,  inasmuch 
as  the  plaintiff  claimed  by  a  title  acquired 
from  the  lessors  after  their  agreement  with 
the  defendant,  the  latter  was  entitled  as 
against  the  plaintiff  to  the  benefit  of  all 
gmunds  of  relief  and  defence  which  he 
might  have  had  against  the  lessors.  The 
bill  was  then  amended,  and  the  lessors 
were  made  parties  defendants. 

The  cause  came  on  to  be  heard,  before 
WcM)d,  V.C.,  upon  motion  for  a  de- 
cree,  when    his    Honour,    being  satisfied 


upon  the  evidence  before  him  that  tlie 
&ult  which  had  been  woiked  throiigh  by 
the  defendant  was  the  &ult  refened  to  in 
the  agreements,  and  was  intended  to  con- 
stitute the  boundary  between  the  seams  of 
coal  and  other  minerals  comprised  theieiii, 
awarded  an  injunction  in  the  terms  asked 
by  the  bill,  and  directed  the  usual  ac- 
counts (1). 

All  the  defendants  appealed  horn  this 
decree;  and  (Dea  11),  by  an  order  ol 
the  Court  made  upon  the  appeal  coming  on 
to  be  heard,  leave  was,  by  arrangement, 
given  to  both  parties  to  go  into  new  evi- 
dence; and  the  further  hearing  of  the 
appeal  stood  over  for  that  purpose. 

The  further  evidence  went  to  the  identity 
of  the  fault  through  which  the  defendant 
had  worked  with  that  referred  to  in  the 
agreements ;  buty  in  the  view  taken  by  their 
Lordships,  this  did  not  become  mat^iiaL 

The  AUomey  General  (Sir  R.  Fakner), 
Mr.  W,  M.  JameSj  and  Mr,  Freeimgf 
appeared  for  the  plaintifiL 

(1)  The  material  parts  of  hii  Honoor's  jadgment 
were  aa  foUowi: 

It  appear*  to  me  that,  whatever  view  I  take^  I 
cannot  held  any  right  to  he  in  the  deftodaai 
There  ia  not  an  instrument  that  confers  a  abadow 
of  a  right  on  him.  He  has  a  certain  agreement^ 
hy  which  certain  lessors  agree  to  give  hkn  a  leise 
of  the  coal,  iroostone  and  fiieday  in  and  under  a 
portion  of  the  BUenamman  Fach  Fann,  lying  to 
the  westward  of  a  downthrow  fault  to  the  weil» 
supposed  to  run  through  the  fimn  in  the  dizectian 
shewn  upon  the  plan.  As  regards  him,  there  ii 
undoubtedly  a  downthrow  firalt  to  the  west  Then 
it  exists;  and  hii  limit  being  the  westward  of  that 
faulty  he  IB  found  on  the  eastward  of  it  diggiag 
ooaL  I  cannot  comprehend  how  under  this  agree- 
ment be  could  by  any  poeaibility  acquire  a  right  to 
to  dig.  It  says,  no  doubt,  **  the  exnot  quattlitf 
cannot  at  preeent  be  ascertained,  but  it  is 
supposed  to  be  83  acres  or  thereabouta,'*  and 
there  is  a  map  or  plan  attached.  I  do  sot 
think  that  his  znap  shews  the  acreage;  but  that  ti 
not  very  material;  in  fiust,  it  is  shewn  on  the  plain- 
tuff's  map  that  it  was  supposed  that  what  was 
given  him  was  83  acres.  Suppose  that  to  be 
wrong, — I  am  not  now  considering  the  plaintiff*! 
case — I  am  only  considering  that  ^  the  defcndast, 
— and  supposing  that  to  be  wrong,  how  can  ha 
say  that,  having  a  distinot  and  dear  boundaiy 
pointed  out  to  him,  he  is  entitled  to  go  on  the  other 
side  of  that  boundary,  because  if  he  does  no^ 
he  will  not  get  his  88  acres!  That  mvf  ba 
a  good  ground  for  resisting  specific  perfunnaooe  «f 
the  agreement,  about  which  I  my  nothing;  bet  I 
think  it  is  impossible,  as  against  other  parties  resist- 
ing specific  pt- rformance,  to  enforce  a  constmctkm  of 
the  agreement  so  utterly  contrary  to  tiie  winds. . . . 
I  have  not  been  able  to  see  that  Mr.  ShcfiheRliB 
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Mr.  Bolt,  Mr,  O.  M.  Oiffard,  and  Mr. 
A,  G,  Marten^  for  the  defendant  Shepherd. 
Mr.  E.  F.  Smith  and  Mr.  T.  H.  Hall, 
for  the  owners  of  the  mine. 

It  was  contended,  on  the  part  of  the 
plaintifr,  that,  according  to  the  true  con- 
struction of  hie  agreement,  his  boundary 
was  the  npthrow  fftult  to  the  east,  through 
whatever  part  of  the  farm  that  fault  might 
mn,  and  the  statement  that  the  quantity 
was  supposed  to  be  98  acres  or  thereabouts 
was  a  mere/z/»a  detnontiratio. 
Shep.  Touch.  248. 

Utwelyn  v.  ^  Earl  of  Jersey,  ]  1  Mea 
k  W.  183;  8.C.  12  Law  J.  Rep.  (k.s.) 
Exch.  243. 
ScraUon  ▼.  Brown,  4  B.  ife  C.  485;  8.C. 
6  DowL  &  By.  536. 
It  was  well  known  by  all  persons  con- 
nected with  mining  that  the  direction  of  a 
&Qlt  was  a  matter  of  uncertainty,  and  the 
quantity  included  in  each  agreement  was  a 
mere  matter  of  speculation  on  both  sides, 
and  the  £act  that  the  defendant  had  agreed 


to  pay  a  minimum  rent  of  185/.  did  not 
prejudice  him,  as  he  might  give  up  the 
agreement  as  soon  as  the  working  of  the 
coal  ceased  to  be  profitable — 

Ridgway  v.  Sneyd,  Kay,  627. 
It  was  also  contended  that  the  plaintiff 
took,  under  his  agreement,  not  a  mere 
licence  to  work  his  mine,  but  a  right  con- 
stituting a  legal  hereditament  which  was 
sufficient  to  entitle  him  to  maintain  his 
suit — 

Jones  V.  Reynolds,  4  Ad.  <fe  K    805; 
S.C  6  Nev.  &  M.  441. 
Though  the  agreement  was  not  a  lease,  it 
constituted  him  tenant  from  year^to  year, 
on  the  terms  of  the  agreement — 

Doe  d.  Rigge  v.  Bell,  5  Term  Rep.  471. 

Doe  d  Thomson  y.  Amey,  12  Ad.  <fe  E. 
476. 
For  the  defendant  Shepherd,  it  was  aigued 
that  the    plaintiff  had  no    estate  which 
entitled  him  to  maintain  his  suit — 

Doe  d.  Morgan  v.  Morgan,  14  Law  J. 
Rep.  (N.8.)  C.P.  5. 


uiy  other  than  a  nmple  wroiigdoer  against  some- 
body: it  may  be  agaiDst  hia  landlord,  who  would 
Bot  oonteai  it  with  him,  or  against  the  plaintiff. 

Now,  the  plaintiff's  position  is  tins :  he  is  on  the 
■ide  of  the  boandary  which  has  been  granted  to 
him.  He  is  to  have  "  a  lease  of  the  ooal,  ironstone 
and  firseiay  in  and  nnder  the  portion  of  the  Blae- 
aamwaw  Fach  Fann  which  lies  to  the  eastward  of 
an  Qpthxow  fjMilt  to  the  east,  which  fault  is  sup- 
posed to  run  through  the  £arm  in  the  direction 
shewn  upon  the  plsn  annexed  hereto.  The  exact 
quantity  cannot  at  present  be  aaeertained,  but  it  ia 
Boppcaed  to  be  98  acraa  or  thereabouts.*'  Then 
there  ia  a  certain  dead  rent  reserved,  which,  in  fact, 
amounts  to  about  21.  an  acre;  but  it  is  not  in  evi- 
dence that  22.  an  acre  was  agreed  upon  between 
the  partiea,  although,  aa  a  matter  of  figures,  tha;t 
would  be  about  the  amount. 

Aa  regaida  the  plaintiff's  position,  I  agree  with 
Mr.  James,  that  the  construction  at  law  is  with  him. 
The  defendant  ia  to  have  the  mines  to  the  west- 
ward of  a  certain  fault;  and  it  is  shewn  that  a  fault 
doca  eodal^  and  only  one.  It  is  supposed  by  the 
agreement  to  run  m  a  given  direction;  but  it  is 
found  to  run  in  a  different  direction.  The  cases  at 
law  say,  when  you  have  once  got  your  boundary, 
it  do«B  not  signify  whether  you  call  it  83 
acraa  or  not;  and  I  do  not  know  that  it  would  sig- 
nify if  you  called  it  1,000  acres.  Therefore,  the 
position  of  the  plaintiff  is,  that  having  entered  upon 
a  part,  he  has  entered  upon  all  that  is  included  in 
tUs  agreement;  and  at  law  he  is  in  possession  of 
this  paHionlar  property,  and  the  defendant  is  a 
wrongdoer,  who  hM  trespassed  upon  that  posses- 
sion. Whether  the  plaintiff  will  or  will  not  ulti- 
matdy  make  himself  equitable  owner  is  a  matter 
thai  may  be  open  to  considerable  question;  bat  on 


the  other  hand  he  is  in  possession;  his  landlords 
do  not  quarrel  with  that  possession,  and  probably 
when  they  consider  it,  they  will  not  seek  to  rescind 
the  agreement;  and  if  they  do  not  rescind  it.  they 
must  complete  it.  The  landlords  will  not  force 
upon  him  any  other  boundary  than  the  fault;  for 
there  is  one  admitted  fact  between  the  parties,  that 
the  defendant  undoubtedly  was  bai^gainiug  to  work 
up  to  a  fault,  and  the  plaintiff  was  undoubtedly 
bargaining  to  work  up  to  a  fault.  Everything  has 
reference  to  a  fault  from  beginning  to  end,  and 
that  waa  the  dear  bargain  between  the  parties.  It 
is  very  possible  that  if  the  plaintiff  had  filed  his 
bill  for  specific  performance,  he  would  not  have  got 
it;  but  it  is  clear  that  till  he  is  disturbed,  he  may 
go  on  to  the  end  of  his  lease,  and  work  out  his  coal; 
and  I  do  not  know  why  he  should  not  if  his  land- 
lords do  not  bring  ejectment. 

I  think  the  plaintiff  is  entitled  to  restrain  the 
defendant  in  the  words  of  the  first  portion  of  his 
prayer,  and  that  an  accopnt  should  be  taken, 
according  to  the  second  portion  of  the  prayer,  tif 
the  coal  and  ironstone  which  shall  have  been  so 
worked,  because^  until  the  plaintiff  is  disturbed, 
the  plaintiff,  as  against  the  wrongdoer,  ia  the  owner 
of  it.  But  having  done  this,  I  propose  to  say, 
'  '*  This  decree  to  be  without  prejudice  to  any  pro- 
ceeding which  any  of  the  parties  to  the  suit  may 
respectively  take  (which  will  include  the  landlords) 
for  enforcing  the  specific  performance  of  the  seve- 
ral agreements  in  the  bill  mentioned,  with  or  with- 
out variation,  or  for  rescinding  the  same  agree- 
ments respectively.  I  proceed  solely  upon  this : 
that  at  the  present  moment  there  is  a  legal  interest 
in  the  plaintiff,  who,  until  he  is  disturbed,  has  an 
equitable  interest,  and  on  the  part  of  the  defendant 
there  is  no  such  interest.'* 
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Bird  V.  Higgimtm,  2  Ad.  4k  E.   696; 

S.C  4  Nev.  h  M.  505;  4  Law  J.  Rep. 

(N.s.)  K.R  124. 
Norway  ▼.  Bowe^  19  Ves.  144. 
Daniel  v.  Orade,  6   Q.R   Rep.   145; 

8.C  13  Law  J.  Rep.  (n.s.)  Q.B.  309. 
Wood  Y.  Ledbittery  13  Mee.  &  W.  838; 

S.C.  14  Law  J.  Rep.  (n.s.)  Exch.  161. 
Adanu  y.  Andrews,  15  Q.B.  Rep.  284- 

1001 ;  8.  c.   20  Law  J.  Rep.  (n.s.) 

Q.B.  33. 
Braythwayte  y.  Httckcoekj  10  Mee.  & 

W.  494;  8.C.  12  Law  J.  Rep.  (n.s.) 

Exch.  38. 
FUman^s  ease,  dted  7  Yes.  308. 
Hatgh  y.  Jaggar,  16  Mee.  &  W.  525; 

8.  c.  3  Exch.  Rep.  54;  17  Law  J.  Rep. 

(N.s.)  Exch.  110;  18  Ibid  125;  2 

CoU.  231. 
Vice  Y.  Thomas,  4  You.  k  C.  538. 
Davenport  y.  Davenport^  7  Hare,  217 ; 

8.C.  18  Law  J.  Rep.  (n.s.)  Chanc  163. 
The  other  cases  cited  were — 
Mitchell  Y.  Dors,  6  Yes.  147. 
ParroU  Y.  Palmer,  3  MyL  k  K.  632 ;  and 
Bennitt  y.  WhUelumse,  28  BeaY.  119; 

S.C.  29  Law  J.  Rep.  (n.s.)  Chana  326. 

The  LoBD  Chancbllob  (April  21). — 
This  was  an  appeal  heard  at  the  close  of 
the  sittings  after  Hilaiy  Term  against  the 
decree  of  Yice  Chancellor  Wood,  dated  the 
11th  of  May,  1865,  restraining  the  defen- 
dant Shepherd  firom  working  or  getting 
ooal,  ironstone,  or  fireclay  fix>m  part  of  a 
certain  farm  called  Blaenamman  Fach  Farm 
in  the  pleadings  mentioned. 

The  &cts  necessary  to  be  understood  are 
somewhat  complicated.  The  defendants^ 
except  Shepherd,  may  be  described  as 
owners  in  fee  of  a  farm  in  the  parish  of 
Aberdare,  in  the  county  of  Glamorgan,  with 
the  mines  and  minenJs  under  the  same. 
The  defendant  Shepherd  was,  previously  to 
1861,  working  coal-mines  to  ^e  west,  and 
the  plaintiff  Dayis  was  working  coal-mines 
to  the  east  of  this  fftrm.  OUier  persons 
were  working  coals  to  the  south,  in  what 
is  called  the  Forchanmian  Colliery.  In  the 
Forchamman  CoUieiy  there  are  two  large 
faults,  traversing  it  from  the  south  to  or 
towards  the  nortib,  and  which,  at  the  date 
of  the  agreement  mentioned  in  the  bill, 
were  supposed  also  to  continue  up  to  and 
to  enter   and  traYerse  the  mines  under 


Blaenamman  Fadi  Fann,  in  a  dindaon 
nearly  from  south  to  north,  not  panJlel, 
but  converging  towards  the  north,  and 
distant  from  ^ich  other  about  230  or  250 
yards,  where  they  were  supposed  to  enter 
Blaenamman  Fach  Farm  at  the  soutJi,  and 
120  yards  apart  wi^ere  they  quitted  it  at 
the  north.  These  distances  I  take  from  the 
scale  marked  on  the  map. 

In  this  state  of  things,  the  defendants, 
the  owners  of  Blaenamman  Fach  Farm,  in 
the  month  of  September,  1861,  by  their 
agent,  entered  into  an  agreement  with  the 
defendant  Shepherd  and  his  then  partner, 
David  Evans,  since  dead,  bearing  date  the 
14tb  of  September,  1861,  and  which  vas 
in  part  as  foUovra.  It  is  divided  into  a 
great  many  articles,  and  b^;in8  thus:  "  1. 
That  Miss  Turbervill,  Sir  Qeorge  Lewen 
Qlyn  and  William  Read  King  s£all  grant, 
and  Messrs.  Shepherd  and  Evans  shall  take 
a  lease  of  the  coal,  ironstone  and  fireday  in 
and  under  a  portion  of  the  Blaenamman 
Fach  Farm,  situate  in  the  parish  of  Aber 
dare,  which  lies  to  the  westward  of  a  down- 
throw fault  to  the  west"  (it  is  generally 
afterwards  called  an  upthrow  fault  to  tiie 
east),  ^'supposed  to  run  through  thesaidfrnn 
in  the  direction  shewn  upon  the  plan.  The 
exact  quantity  cannot  at  present  be  ascer- 
tained, but  it  is  supposed  to  be  83  acres 
or  thereabouts.  2.  Iliat  there  shall  be  in- 
cluded in  ^e  said  lease  the  following  powers 
to  lessees,  namely,  power  to  enter  upon 
such  portion  of  the  surface,  not  exceeding 
10  acres,  as  shall  hereafter  be  determined 
as  herein  provided,  for  the  purpoeeof  sinking 
pits  and  shafts,  driving  levels^  constructing 
railways,"  and  so  on,  as  is  uisual  in  old 
mining  leases. 

The  term  was  to  be  for  fifty  years,  from 
the  Ist  of  November,  1861.  A  certadn  rent 
of  185/.  was  to  continue  from  year  to  year. 
The  royalties  were  to  be,  for  large  coal,  8<^, 
and  7d  per  ton;  small  coal,  4<1  per  ton; 
ironstone,  9(2L  per  ton;  fireclay,  4€£.  per  ton; 
building  stone,  3(i.  per  ton ;  way-leave  Id, 
per  ton ;  and  there  were  a  great  numbo' 
of  ordinary  provisions  such  as  aregenerallf 
found  in  mining  leases. 

Evans  having  since  died,  and  all  the 
interest  in  this  agreement  having  passed 
to  the  defendant  Shepherd,  I  will  treat  it 
as  having  been  made  with  him  alone. 

In  the  month  of  July,  1862,  the  defen- 
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danta,  the  owners  of  Blaenamman   Fach 
Farm,  entered  into  an  agreement  with  the 
plaintiff,  which  is  in  pMt  set  out  in  the 
bilL   It  is  Yery  similar  in  its  character  to 
the  other.   It  begins :  "That  Miss  Turber- 
vill,  Sir  Qeorge  Lewen  Glyn  and  William 
Read  King  shall  grant,  and  David  Davis 
8hall  take,  a  lease  of  the  coal,  ironstone 
and  fireclay  in  and  nnder  the  portion  of 
thefilaenamman  Fach  Farm,  situate  in  the 
parish  of  Aberdare,  which  lies  to  the  east- 
ward of  an  upthrow  fault  to  the  east,*'  that 
ia  the  same  tiling  as  a  downthrow  fault  to 
the  west,  "which  fault  is  supposed  to  run 
through  the  farm  in  the  direction  shewn 
apon  the  plan  annexed  hereto.    The  exact 
quantity  cannot  at  present  be  ascertained, 
but  it  is  supposed  to  be  98  acres  or  there- 
abouts,"  Forty  years  was  to  be  the  term, 
from  the  2nd  of  February,  1862.    The  roy- 
alties were  to  be  paid  at  a  certain  rate. 
The  lessee  was  to  leave  a  barrier  where 
required,  and  to  sink  the  mines  in  a  proper 
and  workmanlike  manner. 

To  each  of  these  agreements  there  was 
annexed  a  plan  of  Blaenamman  Fach  Farm, 
having  the  two  supposed  faults  marked  upon 
it  by  two  blue  lines,  running  nearly  from 
south  to  north;  that  to  the  west  being 
designated  as  an  "upthrow  fault  to  the 
east  60  yards,"  that  to  the  east  as  a  "dowry- 
throw  fault  to  the  east  75  yards."  The  por- 
tion of  the  farm  to  the  line  indicating  the 
supposed  upthrow  fault  to  the  east  is  desig- 
nated as  No.  1,  83  acres  2  roods.  The  por- 
tion between  the  two  faults  is  marked  No.  2, 
38  acres  3  roods,  and  the  portion  to  the 
east  of  the  downthrow  fault  to  the  east  is 
described  as  No.  3,  59  acres  3  roods  26 
perches.  No  leases  have  been  granted  pur- 
suant to  these  agreements,  but  both  parties 
have  eommenced  working  the  mines  which 
they  had  agreed  to  take,  that  is,  the  plain- 
tiff from  his  former  works  on  the  east,  and 
the  defendant  Shepherd  from  his  former 
woiics  on  the  west. 

The  workings  of  the  defendant  were  made 
at  or  near  the  south-west  comer  of  the 
Blaenamman  Fach  Farm,  and  very  soon 
after  they  had  been  commenced  he  encoun- 
tered a  fault  of  about  14  yards,  not  run- 
ning near  that  which  had  been  marked  on 
the  plan  annexed  to  the  agreement,  but  faY 
to  the  west  of  it,  so  that,  supposing  it  to 
continue  through  Blaenamman  Fach  Farm, 
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it  would  cut  off  to  the  west,  not  83  acres 
2  roods,  but  only  about  8  acres.  The  de- 
fendant prosecuted  his  workings  through 
this  fault,  and  proceeded  to  get  the  coal 
beyond  it.  The  plaintiff  complained  of  this, 
alleging  that  this  fault  must  be  treated  as 
the  upthrow  fault  to  the  east,  up  to  which 
he,  by  his  agreement,  was  entitled  to  the 
coal,  for  that  in  fact  there  is  no  other  up- 
throw fault  to  the  east  in  Blaenamman  Fach 
Farm,  and  that  though  in  the  map  annexed 
to  the  plaintiffs'  agreement  the  line  of  the 
supposed  fault  is  so  drawn  as  to  leave  the 
defendant  83  acres  2  roods,  or  there- 
abouts, yet  the  fault  itself  was  intended  to 
be  the  boundary,  and  therefore  the  defen- 
dant in  working  beyond  the  fault  was  a 
trespasser  on  the  plaintiff's  mine.  In  this 
state  of  things,  the  plaintiff  filed  his  bill 
on  the  4th  of  June,  1864,  against  the  de- 
fendant Shepherd  alone,  praying  that  the 
defendant  Shepherd,  his  workmen  and 
agents,  might  be  restrained  by  the  injunc- 
tion of  the  Court  from  working  coal,  iron- 
stone, and  so  on,  under  that  portion  of 
Blaenamman  Fach  Farm  lying  to  the  east 
or  north-east  of  the  upthrow  fault  to  the 
east,  mentioned  in  the  plaintiff's  agreement 
marked  by  a  red  line,  with  the  usual  con- 
sequential directions.  The  plaintiff  then 
moved  the  Court  for  an  interim  injunction, 
in  support  of  which  affidavits  were  filed  on 
his  part  verifying  the  bill,  and  shewing,  or 
endeavouring  to  shew,  that  the  14  yards 
upthrow  fault  to  the  east  through  which 
the  defendant  had  carried  his  workings  was 
the  only  upthrow  fault  to  the  east  on  the 
Blaenamman  Fach  Farm,  and  so  that  the 
defendant  was  a  trespasser  on  the  mine 
agreed  to  be  demised  to  him. 

On  the  part  of  the  defendant  Shepherd, 
affidavits  were  filed  for  the  purpose  of 
shewing  that  this  14  yards  fault  was  not 
the  fault  on  the  footing  of  which,  as  marked 
on  the  plans  annexed  to  the  agreements, 
all  parties  had  negotiated,  and  it  was 
insisted  that  the  mines  which  the  de- 
fendant Shepherd  was  working  formed 
part  of  what  had  been  agreed  to  be 
demised  to  him,  and  of  which,  under 
the  sanction  of  the  lessors,  he  had  taken 
possession.  No  interim  order  was  granted, 
but  before  any  answer  was  filed  the 
plaintiff  amended  his  bill  by  making  the 
lessors  co-defendants;  and  he   added    to 
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luB  prayer  as  follows :  "  That  if  necessary 
or  proper,  it  may  be  declared  that,  under 
and  by  virtue  of  the  agreement  of  July, 
1862,  the  plainti£f  is  entitled,  during  the 
term  and  subject  to  the  provisions  in  the 
same  agreement  mentioned,  to  all  the  coal, 
ironstone  and  fireclay  lying  in  and  under 
that  portion  of  the  farm  which  lies  to  the 
eastward  of  the  said  uptlirow  fault  to  the 
east,  shewn  by  the  red  line  marked  A  A,'' 
which  was  a  red  line  indicating  the  14 
yards  upthrow  fault 

Answers  were  then  put  in  and  further 
affidavits  were  made,  not,  however,  substan- 
tially varying  tlie  facts,  and  the  cause  came 
on  to  be  heard  before  Vice  Chancellor 
Wood  on  motion  for  a  decree ;  and  by  an 
order,  bearing  date  the  4th  of  May,  1865, 
His  Honour  ordered  that  an  injunction 
should  be  awarded  to  restrain  the  defendant 
Thomas  Shepherd,  his  servants,  workmen 
and  agents,  from  digging,  working,  or  getting 
any  coal,  ironstone  or  fire-clay,  from  under 
that  portion  of  the  Blaenamman  Fach  Farm, 
in  the  plaintiff's  bill  mentioned,  lying  to  the 
east  or  north-east  of  the  upthrow  fault  to 
the  east,  mentioned  in  the  affidavit  of  the 
plaintiff,  that  is,  the  14  yards  fault,  being 
the  fault  running  in  the  course  shewn  by 
the  red  line  marked  A  A  in  the  plan 
annexed  to  the  plaintiff's  bill,  and  forming 
the  boundary  between  the  seams  of  coal 
and  other  minerals  comprised  in  the  two 
agreements,  dated  respectively  the  14th  of 
September,  1861  (that  is  the  defendant's 
agreement),  and  the  19th  of  July,  1862,  in 
the  plaintiff's  bill  mentioned,  llien  there 
are  consequential  directions  as  to  the  taking 
of  the  accounts. 

Against  this  decree  the  defendants 
appealed;  but  before  the  appeal  was  heard 
the  defendants  discovered,  or  thought  they 
had  discovered,  matter  important  to  the 
case,  but  which  they  had  no  opportunity 
of  bringing  forward  before  the  hearing,  and 
the  appeal  having  been  appointed  to  be 
heard  before  the  full  Court,  they  moved  us, 
in  the  month  of  December  last,  that  they 
might  be  at  liberty  to  bring  forward  this 
new  evidence  The  plaintiff  did  not  oppose 
this,  provided  he  too  should  be  able  to  go 
into  fresh  evidence  to  meet  the  new  case 
to  be  brought  forward  by  the  defendants. 
He  was  willing  to  forego  all  objections  of 
form,  and  to  agree  that  the  cause  should  be 


heard  before  the  full  Court  on  the  whok 
evidence,  as  well  that  which  was  hefore  the 
Vice  Chancellor  as  that  which  was  to  be 
offered  in  addition.  To  this  ammgement^ 
as  one  likely  to  save  both  time  and  expense, 
we  agreed.  A  great  deal  of  further  evidence 
was  gone  into,  and  the  cause  was  heard  before 
us  accordingly,  shortly  before  Faster. 

The  point  to  which  the  new  evidoice  J 

was  diiccted  was    this:    the  defendants  { 

having  since  the  decree  had  an  opportunity  i 

of  examining  the  workings  on  the  Forcham-  ; 

man  CoUieiy  from  which  the  two  faolts 
marked  in  the  plans  as  a  downthrow  fiiolt 
to  the  east    60  yards  were  supposed  to 
proceed,  thought  tiiey  had  discovered  that 
the  latter  &ult  did  not  reach  Blaenamman 
Fach  Farm  at  all,  but  gradually  diminished 
in  magnitude  and  finadly  came  to  nothing 
within  the  boundary  of  the  Forchamman 
Colliery  itself;  and,  further,  that  the  fault 
through  which  the  defendant  Shepheid  bad 
worked  in  Blaenamman  Fach  Farm  iras 
not   a  fault    entering  Blaenamman  from 
Forchanmtan,  but  from  the  adjoining  col- 
liery of  Cwmamman,  which  was  woriced 
by  the  defendant  Shepherd  himself.  If  this 
were  so,  the  defendant  Shepherd  aigaed 
that  the  fault  through  which  he  had  worked 
could  not  be  that  intended  to  be  deaciibed 
in  the  plan.  Very  numerous  affidavits  weie 
filed  on  both  sides,  for  the  purpose  of  shew- 
ing on  the  part  of  the  plaintiff  that  the 
&ult  through  and  beyond  which  the  defoi- 
dant  Shepherd  had  worked  was  the  same 
fault  as  is  marked  on  the  plan  as  an  "  upthrow 
fault  to  the  east  60  yards,"  though  it  takes 
a  much  more  westerly  direction  than  is 
indicated  on  the  plan,  and  is  of  a  magni* 
tude  much  under  60  yards.   On  the  part  of 
the  defendant  Shepherd  the  object  was  to 
shew  that  the  fault  through   which  his 
works  had  been  carried  had  no  connexion 
with  the  fault  in  the  Forchamman  CoUieiy 
supposed  to  continue  through  Blaenamman 
and  designated  on  the  plan  as  an  "upthiow 
fault  to  the  east  60  yuds,"  and  so  did  not 
form  his  boundary  line. 

The  case,  as  it  came  before  us,  was 
partly  an  appeal  and  partly  in  the  nature 
of  an  original  cause.  It  was  very  fully 
and  ably  argued,  and  numerous  points 
were  made,  both  as  to  the  law  and  the  facts 
of  the  case.  I  have  given  the  case  my  best 
attention,  and  the    result  is   that    I  am 
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imable  to  concur  in  the  view  taken  of  it 
by  the  Vice  Chancellor.  His  Honour  con- 
sidered it  clear  that  the  plaintiff  was  in 
possession  of  the  mine  from  the  eastern 
side  of  it  up  to  the  14  yards  upthrow 
fault  to  the  east,  and  that  the  defendant 
having,  worked  through  that  fault  was  a 
mere  trespasser.  I  am  unable  to  go  along 
with  his  Honour  in  this  view  of  the  case. 

When  the  owner  of  real  property,  whe- 
ther surface  lands  or  minerals,  binds  himself 
even  by  a  written  agreement  to  grant  a 
lease,  and  suffers  his  intended  lessee,  with- 
out waiting  for  a  lease,  to  take  possession, 
he  must  be  understood  to  allow  him  to 
take  possession  of  all  which  he  has  engaged 
to  demise  to  him.  In  the  case  of  a  demise 
of  unworked  minerals  there  can  hardly  be 
said  to  be  actual  possession  of  any  part  of 
them  except  what  the  intended  lessee  is 
actually  working.  But  I  think  that  when 
the  lessor  allows  his  intended  lessee  to  take 
possession,  and  the  lessee  does  take  posses- 
sion, and  commences  working  accordingly, 
he  must  be  considered  in  possession  of  all 
which  the  lessor  has  bound  himself  to 
demise.  But  I  cannot  think  he  can  be 
treated  by  this  Court  as  constructively 
in  possession  of  anything  of  which  the 
lessor  did  not  intend  to  put  him  in 
possession,  and  of  which  the  Court  shall 
say  the  lessor  is  not  bound  to  grant  him  a 
lease.  The  result  of  granting  an  injunction 
in  such  a  case  might  be  that,  when  in  sub- 
sequent litigation  in  this  Court,  the  ques- 
tion should  arise  directly  as  to  the  extent 
of  the  property  to  be  demised,  it  would 
turn  out  dbat  the  Court  had  improperly 
restrained  the  owner  from  dealing  as  he 
thought  fit  with  his  lands  or  mines. 

Proceeding  then  on  this  principle,  the 
question  to  be  answered  is  this :  Has  the 
plaintiff  shewn  that  the  defendants,  the 
lessors,  are  bound  to  grant  him  a  lease  of 
the  mines  near  Blaenamman  Fach  Farm, 
beginning  from  the  eastern  boundary  up 
to  the  fault,  through  which  the  defendant 
Shepherd  has  been  workingi  I  think  he 
has  not.  The  subject-matter  in  the  intended 
demise  is  described  in  the  agreement  as 
''the  coal,  ironstone  and  fire-clay  in  and 
under  the  portion  of  the  Blaenamman  Fach 
Farm  which  lies  to  the  eastward  of  an  up- 
throw fault  to  the  east,  which  fault  issupposed 
to  run  through  the  said  farm  in  the  direc- 


tion shewn  upon  the  plan  annexed  hereto. 
The  exact  quantity  cannot  at  present 
be  ascertained,  but  it  is  supposed  to  be 
98  acres  or  thereabouts. '^  The  plan  referred 
to  contained  two  lines  running  through 
Blaenamman  from  Forchamman  to  the  north, 
one  to  the  east  described  as  ''  downthrow 
fault  to  the  east  75  yards,''  the  other,  as 
"  upthrow  fault  to  the  east  60  yards.''  The 
portion  of  Blaenamman  to  the  east  side  of 
the  line  marked  "upthrow  fault  to  the 
east  60  yards,"  is  marked  as  containing 
83  acres  2  roods;  that  between  the  two 
lines  as  containing  38  acres  3  roods,  and 
the  portion  to  the  east  of  the  downthrow 
fault  to  the  east  as  containing  59  acres 
3  roods  26  perches.  The  two  latter  por- 
tions make  together  98  acres  2  roods 
26  perches,  and  compose  what  is  mentioned 
in  the  agreement  as  supposed  to  be  98 
acres  or  thereabouts.  Now,  assuming  the 
plaintiff  to  be  correct  in  saying  that  the 
upthrow  fault  to  the  east,  Uirough  which 
the  defendant  has  been  working,  is  the 
same  fault  as,  proceeding  northward  from 
the  Forchamman  mine,  diverges  so  much  to 
the  west  before  it  reaches  Blaenamman  as 
to  leave  to  the  west  of  it,  not  83  acres 
2  roods,  as  marked  on  the  plan,  but  only 
8  acres,  I  think  this  Court  would  refuse  to 
compel  the  intended  lessor  to  grant  a  lease 
which  should  embrace  an  area  of  mine  so 
very  largely  in  excess  of  that  which  it  is 
obvious  from  the  agreement  and  the  plan 
both  parties  contemplated.  It  was  said  in 
argument  that  both  the  contracting  parties 
knew  there  was  uncertainty  as  to  the  ex- 
tent of  what  was  to  be  demised  :  no  doubt 
that  is  true;  the  amount  of  that  uncertainty 
is  indicated  so  far  as  such  a  matter  can  be 
indicated  by  the  language  used.  The  fault 
is  said  to  be  supposed  to  run  in  the  direc- 
tion shewn  by  the  line  on  the  plan.  The 
exact  quantity  cut  off  to  the  east  of  the 
line  is  said  to  be  ''  supposed  to  be  98  acres 
or  thereabouts."  It  is  impossible  in  such  a 
case  to  define  with  accuracy  what  latitude  can 
be  allowed  as  to  the  quantity  to  be  demised, 
— how  much  in  enforcing  the  agreement  the ' 
Court  would  compel  the  lessor  to  allow 
beyond  98  acres,  if  the  line  of  the  fault 
should  be  proved  to  run  to  the  west  of  the 
line  shewn  on  the  plan.  It  is  impossible 
on  such  a  subject  to  lay  down  any  general 
abstract  rule,  and  if  the  deviation  had  been 
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such  as  to  include  108  or  even  118  acres, 
instead  of  98  acres,  to  the  end  of  the  line,  it 
would  have  been  open  to  fair  ai*gument  that 
the  excess  might  be  covered  by  the  vague 
words  **or  thereabouts."  This  might  be  more 
true  in  the  case  of  mere  surface  land,  but  I 
do  not  feel  myself  driven  to  solve  any  such 
question  in  the  present  ca«e,  for  it  is  certain 
that  neither  party  contemplated  such  an 
addition  to  the  98  acres  as  the  plaintiff 
is  now  contending  for.  The  lessors  had 
already  agreed  to  demise  to  the  defendant 
Shepherd  all  the  mine  to  the  west  of  the 
downthrow  fault  to  the  west,  described  as 
**  supposed  to  be  83  acres  or  thereabouts,^' 
and  this  was  known  to  the  plaintiff ;  and 
when  the  plaintiff  entered  into  this  agree- 
ment it  could  not  have  been  in  the  contem- 
plation of  either  party  that,  under  such 
loose  and  vague  words  as  '*  or  thereabouts," 
it  could  have  been  intended  to  oblige  the 
defendant,  the  prior  lessee,  to  accept  8  acres 
instead  of  83  acres,  more  especially  as  the 
rent  was  to  remain  payable  during  the 
whole  term  of  fifty  years.  I  see  no  reason 
why  the  same  principles  as  would  guide 
the  Court  in  construing  words  of  this  na- 
ture in  an  agreement  for  sale  or  demise  of 
the  suT&ce  should  not  be  acted  on  when 
we  are  dealing  with  minerals,  though  no 
doubt  there  is  in  such  subjects  more  diffi- 
culty in  fixing  a  boundary. 

On  this  short  ground,  I  am  of  opinion 
that  the  plaintiff  cannot  in  this  Court  be 
considered  as  being  constructively  in  pos- 
session of  any  miuerab  not  coming  within 
the  description  of  98  acres  or  thereabouts, 
and  not  separated  from  the  western  portion 
of  Blaenamman  by  a  line  running  in  the 
direction,  or  nearly  in  the  direction,  of 
the  line  marked  on  the  plan  as  "  upthrow 
fault  to  the  east  60  yards." 

I  have  considered  the  case  hitherto 
adopting  the  hypothesis  of  the  plaintiff, 
that  the  14  yards  £Etult  through  which 
file  defendant  Shepherd  has  pushed  his 
workings  is  the  fault  intended  to  be  shewn 
on  the  plan,  and  there  described  as  *' up- 
throw fault  to  the  east  60  yards";  but 
I  desire  it  to  be  understood  that  I  am  by 
no  means  satisfied  that  this  is  the  case. 
It  is  extremely  difficult  to  appreciate  accu- 
rately the  evidence  of  the  persons  who 
describe  the  nature  and  direction  of  the 
faults  as  traced  in  the  Forchamman  mine ; 


but  I  concur,   I  believe,  with  both  my 
learned  Brothers  in  the  opinion  that  there 
seem  to  be  very  strong  grounds  for  thinkiog 
that  the  fault  marked  on  the  plan  as  **  up- 
throw fault  to  the  east  60  yards"  may  not 
be  that  through  which  the  defendant  Shep- 
herd has  penetrated.    In  order  to  establish 
his  title,  the  plaintiff  was  bound  to  make 
this  part  of  his  case  out  so  as  to  leave  no 
reasonable  doubt  on  the  subject.   He  was 
bound  to  shew  that  the  14  yards*  &ult  is  the 
fault  proceeding  from  Forchamman  mine, 
and  running  through  the  whole  of  Blaenam- 
man, and  is  the  same  as  that  which  in  the 
plan  is  marked  ^*  Upthrow  fiault  to  the  east 
60  yards."    He  has  failed  to  satisfy  me  on 
this  point ;  but  I  do  not  go  into  the  question 
more  in  detail,  because,  for  the  reasons  I 
have  stated,  I  think  that,  even  if  all  that 
were  made  out  in  proof,  this  Court  cannot 
treat  the  plaintiff  as  being  constmctively  in 
possession  of  the  mine  now  in  dispute.  My 
opinion,  therefore,  is,  that  we  ou^t  to  dis- 
miss the  bill  with  costs. 

LoBJ>  JusTicB  Turner. — I  fuUy  concur 
in  the  Lord  Chancellor's  judgment,  and  in 
the  reasons  on  which  it  is  founded,  and  1 
should  not  have  thought  it  right  to  occupy 
the  time  of  the  Court  in  stating  the  reasons 
which  have  led  me  to  the  same  conclusion, 
had  I  not  fully  considered  the  case  and 
formed  my  opinion  upon  it  before  I  was 
aware  of  the  conclusion  at  which  the  Lord 
Chancellor  had  arrived.  The  first  question 
which  presents  itself  is,  what^  according  to 
the  construction  of  the  agreement  of  the 
I9th  of  July,  1862,  is  the  boundary  of  the 
mine  agreed  to  be  demised  to  the  plaintiff! 
It  is  contended,  for  the  plaintiff^  that  tiiis 
boundary  is  the  upthrow  fault  to  the  east, 
through  whatever  part  of  the  farm  that 
fiault  may  run.  It  is  not  necessary  to  con- 
sider what  would  have  been  the  proper 
construction  of  this  agreement  if  it  had 
stopped  at  the  words  *^  upthrow  fault  to  the 
east,"  for  these  words  are  followed  by  a 
description  of  the  fault  as  supposed  to  run 
in  a  direction  shewn  upon  the  plan  annexed 
to  the  agreement,  and  by  a  statement  that 
the  quantity  cannot  at  present  be  asoe^ 
tained,  but  is  supposed  to  be  98  acres,  or 
thereabouts,  and  the  plan  annexed  to  the 
agreement  lays  down  the  direction  of  the 
fault  as  leaving  the  two  divisions  Nos.  i 
and  3.  on   the  plan,  containing  together 
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about  98  acres  to  the  east  of  the  supposed 
fault.   It  is  also  argued,  for  the  plaintiff, 
that  the  parts  of  the  agreement  to  which  I 
have  last  referred  amount  to  no  more  than 
ffiUa  demonstratio  of  the  words  "  upthrow 
fault  to  the  east,"  but  I  do  not  agree  in  that 
argument    I  think  that  the  description  of 
the  property  intended  to  be  demised  cannot 
be  taken  merely  from  the  words  **  which  lies 
to  the  eastward  of  the  upthrow  fault  to  the 
east,"  but  that  the  following  words,  at  least 
80  far  as  they  refer  to  the  supposed  direction 
of  the  fault  and  to  the  plan,  and  likewise 
the  plan  itself,  must  also  be  considered  as 
descriptive  of  the  property  intended  to  be 
demised,  and  that  from  the  whole  descrip- 
tion of   the  property  taken  together    it 
suflSciently  appears  that  what  was  really 
intended  by  this  agreement  was  an  agree- 
ment to  demise  98  acres,  or  thereabouts, 
bounded  by  the  fault,  if  fault  there  was,  in 
the  direction  marked  on  the  plan,  the  refer- 
ence to  the  supposed  direction  of  the  fault 
being  inserted,  like  the   common   words 
"more  or  less"  in  the  description  of  the 
parcels  in  a  deed,  to  provide  for  any  trifling 
diminution   or  increase  which  might  be 
occasioned  by  the  fault  not  running  in  the 
precise  direction  laid  down  upon  the  plan. 
It  was  further  urged,  for  the  plaintiff,  that 
it  was  intended,  both  by  the  lessors  and 
the  lessee,  that  each  of  them  should  take 
the  chance  of  the  quantity  of  the  mine  to 
be  included  in  the  demise,  and  that  this 
was  a  mere  matter  of  speculation  on  both 
sides.  But  this  appears  to  me  to  be  incon- 
sistent  with  the  whole  tenor  of  the  agree- 
ment.   Could  it  have  been  intended  that 
the  lessee  should  pay  a  dead  rent  of  200/. 
a  year,  when  he  might  take  a  mere  fraction 
of  the  mine  from  the  fault  happening  to 
run  nearer  to  those  mines  of  which  he  was 
already  in  the  occupation  ?  And,  again,  how 
is  the  supposed  case  of  speculation  to  be 
reconciled  with  the  mention  of  98  acres  or 
thereabouts,  in  the  agreement  and  in  the 
plan  ?  The  view  which  I  have  thus  taken  of 
the  construction  of  this  agreement  is,  I 
think,  much  strengthened  by  reference  to 
the  correlative  agreement  of  the  1 4th  of  Sep- 
tember, 1861,  which,  indeed,  more  pointedly 
illustrates  the  observations  I  have  made; 
inasmuch  as,  if  the  plaintiff's  contention  be 
well  founded,  and  be  applied  to  that  agree- 
ment, Sbephen}  and  Evans  would  have  to 


pay  a  dead  rent  of  175/.  for  8  acres  of  mine, 
and  could  not  even  have  the  10  acres  of 
surface  provided  for  them  by  that  agree- 
ment. I  think,  therefore,  that  the  plaintiff's 
case,  even  as  it  stands  upon  his  own  agree- 
ment, cannot  be  maintained;  but  suppos- 
ing this  point  to  be  open  to  more  doubt 
than  it  seems  to  me  to  be,  there  are  other 
points  which,  in  my  judgment,  are  scarcely, 
if  at  all,  less  fatal  to  the  plaintiff's  case. 

The  plaintiff  coming  into  equity  must, 
as  it  seems  to  me,  found  his  title  to  relief 
upon  one  or  other  of  these  grounds  :  either 
upon  his  right  under  his  agreement,  or 
upon  the  footing  of  his  being  entitled  to 
call  for  the  assistance  of  this  Court  in  aid 
of  a  legal  right  If  we  look  at  this  case  with 
reference  to  the  plaintiff's  rights  under  his 
agreement,  then,  without  going  the  length 
of  saying  that  this  is  a  case  in  which  this 
Court  would  set  aside  the  agreement,  and 
order  it  to  be  cancelled,  as  founded  in  mis- 
take (although  I  am  by  no  means  prepared 
to  say  that  the  Court  would  not  do  so,  as 
the  agreement  seems  to  me  to  have  pro- 
ceeded on  both  sides  upon  the  footing  that 
the  fault  was  supposed  to  run  in  the  direc- 
tion laid  down  upon  the  plan,  and  it  has 
subsequently  appeared  that  it  does  not  in 
fact  run  in  that  direction),  this,  I  think, 
is,  at  all  events,  reasonably  clear,  for  the 
reasons  which  the  Lord  Chancellor  has 
assigned,  that  this  Court  would  not  decree 
specific  performance  of  the  agreement.  If, 
then,  the  Court  would  not  decree  specific 
performance  of  the  agreement,  ought  the 
Court,  at  the  instance  of  the  plaintiff 
claiming  under  a  title  giving  him  no  right 
in  equity,  to  interfere  against  a  third  per^ 
son  claiming,  with  or  without  right,  under 
a  title  similarly  derived  and  antecedently 
created  ?  I  think  the  Court  ought  not  so  to 
interfere,  for  its  interference  must  be  based 
upon  some  equitable  right  giving  title  to 
such  interference. 

It  was  said,  on  the  part  of  the  plaintiff, 
that  the  question  whether  he  was  or  was 
not  entitled  to  have  his  agreement  speci- 
fically performed,  was  a  question  between 
him  and  his  intended  lessors;  and  that  the 
defendant  Shepherd  has  no  right  to  set  up 
the  jus  teriii;  but  a  defendant  in  equity 
has,  surely,  a  right  to  shew  that  the  plaintiff 
has  no  equitable  title ;  and  the  evidence  in 
this  cause  satisfies  me  that,  so  far  as  the 
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plaintiff's  case  rests  upon  specific  perform- 
ance, he  has  no  title.  The  fact  which 
appears  upon  the  evidence  that  the  plain- 
tiff, when  he  entered  into  his  agreement, 
had  notice  of  the  agreement  under  which 
the  defendant  Shepherd  holds,  tends,  I 
think,  very  much  to  strengthen  this  part 
of  the  case  against  the  plaintiff. 

Then,  as  to  the  plaintiff's  alleged  right 
to  call  for  the  assistance  of  this  Court  in 
aid  of  his  alleged  legal  right,  the  plaintiff's 
case  rests  upon  this :  that  possession  hay- 
ing been  given  to  him  under  his  agreement, 
be  became  tenant  from  year  to  year  upon 
the  terms  of  that  agreement;  but,  assuming 
that  there  would  be  a  tenancy  from  year 
to  year  in  a  case  of  this  nature,  on  which  I 
give  no  opinion,  this  argument  involves,  at 
all  events,  an  inquiry  of  what  possession 
ought  to  be  considered  to  have  been  given 
to  the  plaintiff  under  his  agreement.  This 
case  of  interference,  upon  the  footing  of  a 
legal  title,  therefore  comes  round  again,  as 
it  seems  to  me  to  the  question,  what  was 
intended  to  be  demised,  as  to  which  I  have 
already  expressed  my  opinion.  I  may  add, 
that  looking  to  the  evidence  adduced  since 
the  hearing  before  the  Vice  Chancellor,  the 
plaintiff,  on  whom  the  onusprobandi  plainly 
rests,  has  certainly  not  satisfied  me  that 
the  14  yards  fault  of  the  working  beyond 
which  he  complains  ought  to  be  considered 
as  a  continuation  of  the  fault  in  the  Forch- 
amman  Colliery,  and  that  it  was  not  in  hct 
a  distinct  and  separate  fault,  having  its  in- 
ception in  the  Cwmamman  Colliery.  I  may 
further  add,  that  the  effect  of  this  decree, 
proceeding,  as  it  does,  upon  the  assumed 
legal  title,  seems  to  give  the  plaintiff, 
indirectly,  the  full  benefit  of  lus  agreement, 
according  to  his  construction  of  it,  although 
this  Court,  if  directly  applied  to  for  per- 
formance of  that  agreement,  would  not,  in 
my  opinion,  have  beenjustified  in  enforcing 
it. 

Upon  these  grounds,  I  find  myself  un- 
able to  agree  in  the  opinion  of  the  Vice 
Chancellor;  and  I  think  that  this  bill  ought 
to  have  been  dismiased,  and  dismissed  with 
costs. 

Lord  Justice  Knight  Brucb. —  The 
opinion  of  the  Lord  Chancellor  and  Lord 
Justice  Turner,  independently  of  any 
view  that  I  have  taken  or  may  take  of 
this  case,  is  sufiicient   to  dispose  of  the 


matter;  whatever,  therefore,  I  may  have 
thought  or  may  think  of  it,  the  bill  mast 
stand  dismissed,  with  costs.  It  is  nght, 
however,  that  I  should  say,  that  in  my 
opinion  the  plaintiff  has  not  established  a 
sufficiently  clear  case  to  warrant  a  decree 
for  an  injunction  ;  that  the  case  is  too 
obscure  and  too  difficult  for  that;  and  that 
the  •nly  safe  course  to  puisne  is  to  dismiss 
the  bill 


Soliciton— Mr.  T.  Clftrk,  ag«nt  for  Mesm.  C.  E. 
ft  F.  James,  Merthyr  T^dvil,  for  pUintiff; 
Messrs.  Canliffe  k  Beaumont  and  Mesin.  Price, 
Bolton  ft  Filder,  for  the  other  defendants. 


[FULL  COURT  OF  APPEAL,] 
1 866.       )  Inre  the  London  india  bub- 
March7,21.  j     bks  oohpant  (limitbd). 

The  Companies  Act,  1862,  m.  176, 199. 
—  Voluntary  Winding  up — Unrtgiitertd 
Company, 

A  company,  formed  and  registered  under 
any  of  the  acts  mentioned  in  the  17 5tk 
section  of  the  Companies  Act,  1862,  is,  under 
the  I76th  section,  to  be  treated  as  if  it  had 
been  registered  under  that  act,  and  U  u, 
consequently,  capable  of  being  voluntarilif 
wound  up. 

The  London  India  Rubber  Company 
(Limited),  was  registered  in  1860,  under 
the  Joint-Stock  Companies  Act,  1856,  hot 
was  not  re-registered  under  the  Companies 
Act,  1862.  In  December,  1865,  resolutions 
were  passed  for  the  voluntarily  winding-np 
of  the  company,  and  a  petition  was  pre- 
sented, under  the  148th  section  of  the 
latter  act,  praying  that  the  yoluntazy  wind- 
ing up  might  continue,  subject  to  the 
supervision  of  the  Court. 

The  petition  was  heard,  in  the  first 
instance,  by  Vice  Chancellor  Kindersley, 
who  refused  to  make  any  order,  on  the 
ground  that  the  company,  not  having  been 
re-registered  under  the  act  of  1862,  was  an 
unregistered  company,  and  therefore,  under 
the  199th  section  of  that  act,  incap«ble  of 
being  wound  up  voluntarily.  His  Honour 
considered  that  the  decision  of  the  Master 
of  the  Rolls  in  In  re  the  Torquay  Bath 
Company  (1),  to  the  effect  that  the  words 
(1)  82  Beav.  581. 
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^  nnr^istered  company,''  in  that  section, 
meant  a  company  not  registered  at  all,  either 
tinder  that  or  any  other  act,  was  overruled 
by  the  dictum  of  Lord  Westbury,  in  Bowes 
V.  the  Hope  Mutual  Insurance  and  Honesty 
Guarantee  Society  (2),  that  the  words  meant 
"  not  registered  under  that  act." 

The  matter  was  then  mentioned  to  the 
Lords  Justices,  and  by  their  Lordships' 
desire  was  now  brought  before  the  Full 
Court  of  Appeal 

Mr.  Westiake,  for  the  petitioner,  referred 
to  the  176th  section  of  the  Companies  Act, 
1862,  which  enacts,  that,  "  subject  as  here- 
inafter mentioned,  this  act,  with  the  excep- 
tion of  Table  A.  in  the  first  schedule,  shall 
apply  to  the  companies  formed  and  regis- 
tered under  the  said  Joint-Stock  Companies 
Acts,"  (one  of  which  was  the  act  of  1856), 
**  or  any  of  them,  in  the  same  manner,  in 
the  case  of  a  limited  company,  as  if  such 
company  had  been  formed  and  registered 
under  this  act  as  a  company  limited  by 
shares,"  &c.  The  case  was  clearly  within 
this  section;  but  then  came  the  199th  sec- 
tion, enacting  that  "  subject  as  hereinafter 
mentioned,  any  partnership,  association,  or 
company,  except  railway  companies  incor< 
porated  by  act  of  parliament,  consisting  of 
more  than  seven  members,  and  not  regis- 
tered under  this  act,  and  hereinafter  in- 
cluded under  the  term  '  unregistered  com- 
pany/ may  be  wound  up  under  this  act," 
&c.  Upon  the  construction  of  these  words 
Lord  Westbury  considered  that  a  company 
not  registered  under  the  act  of  1862,  was 
an  unregistered  company.  If  this  construc- 
tion were  correct,  then,  under  the  secoiid 
rule  of  the  same  section,  the  company  could 
not  be  wound  up  voluntarily  without  being 
re-registered;  and  as  the  practice  in  the 
office  for  the  registration  of  joint-stock 
companies  was  to  refuse  to  register  a  com- 
pany already  registered  under  any  of  the 
former  acts,  it  followed  that  the  company 
could  not  be  wound  up  voluntarily,  or 
under  the  supervision  of  the  Court  at  all 

Mr,  Bardswell  appeared  for  the  liqui- 
dator. 

The  Lord  Chancellor  (March  21). — 
We  have  looked  through  this  act  of  par- 
liament, and  although  what  Lord  Mansfield 

(2)  11  Jar.  N.S.  648;  b.c.  ante,  p.  574. 


said  of  wills,  that  Judges  have  sometimes 
to  sit  as  tie  authorized  interpreters  of  non- 
sense, should  not  be  applied  to  acts  of  par- 
liament, and  particularly  to  this  act,  which 
seems  to  have  been  drawn  with  great  atten- 
tion and  minuteness,  still  I  must  profess 
myself  to  be  utterly  unable  to  reconcile  all 
these  different  clauses.  However,  we  think, 
upon  the  whole,  that  the  safest  way  is 
to  look  to  the  176th  section,  which  says, 
"  that,  subject  as  hereinafter  mentioned, 
this  act,"  with  certain  exceptions  with 
which  we  have  nothing  to  do,  '*  shall  apply 
to  companies  formed  and  registered,"  inter 
alia,  under  the  act  of  1856;  which  is  the 
act  under  which  the  present  company  was 
registered.  Therefore,  this  act,  '*  subject  as 
hereinafter  mentioned,"  applies  to  this  com- 
pany. Then  the  difficulty  is  to  find  what 
the  words  '' subject  as  hereinafter  men- 
tioned," are  to  apply  to.  There  are  certainly 
some  scattered  provisions  to  which  they 
might  apply ;  and  so  construing  them,  if 
they  apply  only  to  those  provisions,  it 
would  be  taken  as  an  absolute  declaration, 
leaving  out  those  words,  that  this  act  shall 
apply  to  companies  formed  and  registered 
under  the  former  acts.  If  that  is  so,  then 
there  was  no  necessity  under  the  power 
given  in  the  180th  section  to  re-register; 
and  in  that  case,  and  with  that  interpre- 
tation, it  would  not  be  reasonable  to  hold 
that  this  was  afterwards  designated  as  an 
unregistered  company.  That  is  really  the 
whole  question.  I  cannot  say  that  that 
solution  of  it  is  altogether  satisfactory  to 
my  mind;  yet,  upon  the  whole,  it  seems  to 
me,  and  I  believe  it  does  to  all  of  us,  to  be 
the  most  reasonable  construction. 

The  interpretation,  therefore,  will  be 
that  the  present  company,  having  been 
formed  and  registered  under  the  former 
act,  is,  under  the  176th  section,  to  be 
treated  as  if  it  had  been  registered  under 
this  act,  and,  consequently,  it  is  capable  of 
being  wound  up  voluntarily. 

I  have  looked  at  the  case  of  Boioes  v.  the 
Hope  Mutual  Insurance  Society,  but  it  had 
nothing  whatever  to  do  with  this  question. 
It  was  not  this  case,  of  a  company  wound 
up  voluntarily.  In  that  case,  a  creditor,  or 
an  alleged  creditor,  having  got  a  judgment, 
asked  for  a  winding-up  order,  and  the 
Master  of  the  Rolls  gave  him  that  order. 
The    case   then   came  before    the  Lords 
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Justices,  in  order  to  get  rid  of  that  order. 
There  was  no  pretence  of  there  beftg  another 
creditor;  the  company  impeached  the  valid- 
ity of  the  debt  of  the  person  who  obtained 
the  winding-up  order.  The  Lords  Justices 
felt  very  strongly  there  was  very  great 
doubt  whether  the  debt  was  a  valid  debt ; 
and  in  order  to  do  justice,  they  gave  time 
to  the  creditor  to  make  out  his  debt  more 
satisfactorily,  if  he  thought  fit  He  was  not 
satisfied  with  that,  and  he  appealed  to  the 
House  of  Lords.  The  House  of  Lords  agreed 
with  the  Lords  Justices,  that  there  was 
very  great  doubt  about  the  validity  of  the 
debt;  but  they  thought  the  proper  mode 
of  trying  that  question  was,  not  to  impose 
upon  the  creditor  the  duty  of  proving  the 
validity  of  the  debt,  upon  which  he  had 
obtained  the  judgment,  but  they  cast  upon 
the  company  the  obligation  of  questioning 
it;  and  therefore  in  that  way  they  altered 
the  order,  and  they  directed  it  to  stand 
over.  The  winding-up  order  was  deemed  to 
be  good,  unless  within  a  limited  time  the 
company  filed  a  bill  to  impeach  it.  That 
has  no  bearing  upon  the  present  question. 
The  order  will  be  for  a  voluntary  winding 
up,  subject  to  the  supervision  of  the  Court. 

Solicitora — Meatra.  Sole,  Turner  k  Turner,  for  all 
parties. 


M.R        ) 

LOBD  RoMttLT.  \       WILD  V.  BANNING. 

June  5,  6,  7.  ) 

Debtor  and  Creditor — Assignment  for 
Benefit  of  Creditors —  Unclaimed  Dividends 
— Rights  of  Trustees — Release, 

Where  the  trustee  of  a  deed  ofcusignment, 
executed  by  a  debtor  for  the  benefit  of  his 
creditors^  sixty -six  years  after  the  execu- 
tion of  the  deed^  still  held  in  his  hands  a 
fund  representing  the  accumulations  of  cer- 
tain unclaimed  dividends  payable  under  the 
deed-f — Held,  that  the  representative  of  a 
creditor^  who  had  assented  to  the  deed  of 
alignment  and  had  received  certain  divi- 
dends thereunder  J  and  had  executed  a  deed 
of  release  to  the  trustees  thereof  with  respect 
to  the  dividends  paid  by  them,  and  thereby 
authorizing  them  to  retain  a  certain  balance 


in  their  hands  to  meet  undainted  duridendt^ 
was  nevertheless  entitled  to  an  inquiry  loib 
were  the  persons  entitled  to  the  fund  remaxi^ 
ing  unclaimed  in  the  hands  of  the  trustee. 

This  suit  was  instituted  by  the  pencmal 
representative  of  a  creditor,  on  behalf  of 
himself  and  all  other  persons  entitled  to  the 
benefit  of  a  deed  x>f  assignment,  which  had 
been  executed  by  a  debtor  for  the  bene&t 
of  his  creditors  in  1800,  against  the  per- 
sonal representative  of  the  last  sunriving 
trustee  of  the  deed,  for  the  purpose  of  ob- 
taining the  distribution  amongst  the  per- 
sons entitled  thereto,  or  such  of  them  as 
could  be  ascertained,  of  certain  accumula- 
tions of  dividends  remaining  undistributed 
in  the  hands  of  the  defendant 

By  an  indenture,  dated  the  7th  of  Jano- 
aiy,  1800,  and  made  between  Charles  Bun- 
yon  (the  debtor)  of  the  first  part ;  three 
trustees,  who  were  three  of  the  principal 
creditors  of  Charles  Bunyon,  on  behalf  of 
themselves  and  his  other  creditors,  of  the 
second  part ;  and  certun  creditors  of  the 
said  Charles  Bunyon  of  the  third  part, 
Bunyon,  amongst  other  things,  covenanted 
with  the  trustees  that  if  he  should  recover  and 
receive  a  certain  debt  of  2,000/.,  to  which 
he  claimed  to  be  entitled,  he  would  pay  the 
same  into  the  hands  of  ihe  trustees  for  the 
benefit  of  themselves  and  the  others  of  his 
creditors  who  shoidd  come  in  and  accept 
the  benefit  of  the  deed,  in  proportion  to 
their  respective  debts,  in  addition  to  a  cer- 
tain dividend,  which  he  had  thereby  agreed 
to  pay  to  them. 

'By  another  indenture,  dated  the  23rd  of 
April,  1838,  and  made  between  certain 
scheduled  creditors  of  Charles  Bunyon, 
who  had  assented  to  the  deed  of  1800,  of 
the  first  part;  and  certain  persons,  ^o 
then  represented  the  trustees  of  that  deed, 
of  the  second  part,  reciting  that  certain 
sums  had  been  recovered  and  received  by 
and  remained  in  the  hands  of  the  said  po^ 
sons,  representing  the  trustees  of  the  deed 
of  1800,  to  be  divided  amongst  the  persons 
entitled  thereto,  and  also  that  there  were 
difficulties  in  ascertaining  who  were  enti- 
tled to  participate  in  the  said  trust  funds ; 
and  that,  after  paying  a  certain  dividend, 
a  surplus  of  about  27/.  would  remain, 
which  the  trustees  should  retain  to  answer 
the  expenses  therein  mentioned,  it  was  vit- 
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nessed  that  the  partiea  thereto  of  the  first 
part  released  the  trustees  and  their  repre- 
sentatiTes  from  all  the  dividends  Uiey 
might  appropriate  or  pay  to  the  creditors 
parties  thereto,  or  to  any  other  persons,  in 
piinuanoe  of  a  power  therein  contained  and 
from  the  said  surplus  of  27/.,  and  the  trusr 
tees  were  thereby  empowered  to  pay  or 
refuse  to  pay  the  said  dividend  therein  men- 
tioned to  any  person  other  than  the  scheduled 
creditors  parties  thereto  as  they,  in  their  un- 
controlled discretion,  should  think  fit,  and  to 
retain  all  or  any  of  the  dividends  which 
they  or  he  should  so  refuse  to  pay,  and  to 
appropriate  or  apply  the  same  to  and  for 
such  person  and  purposes,  and  in  such 
manner  as  they  or  he  should  think  fit, 
without  liability  to  account  for  all  or  any 
of  the  said  discretionary  powers  or  autho- 
rities. 

The  dividend  mentioned  in  this  last- 
mentioned  deed  was  accordingly  paid  to  all 
such  of  the  creditors  who  had  executed  the 
deed  of  1800  as  could  then  be  foudd,  and 
the  dividends  which  would  have  been 
payable  to  such  of  them  as  could  not 
be  found  were  retained  by  the  trustees, 
and  had  been  accumulated  in  their  hands. 
These  accumulations  were  now  represented 
by  a  sum  of  625/.  new  3/.  per  cent  Bank 
annuities. 

The  bill  stated  that  no  persons  could  now 
be  found  who  were  entitled  to  a  dividend 
out  of  this  fund,  in  pursuance  of  the  trusts 
of  the  deed  of  1838.  The  plaintiff,  who  had 
been  a  party  to  the  deed  of  1838,  as  the 
representative  of  his  fiither,  one  of  Bunyon's 
brgest  creditors,  and  also  one  of  the  three 
tmstees  of  the  deed  of  1800,  now  claimed 
to  have  this  fund  applied  in  the  payment 
of  a  farther  dividend  to  the  creditors,  who 
had  received  a  dividend  under  the  deed  of 
1838,  or  otherwise  for  the  benefit  of  the 
creditors  of  Bunyon,  or  such  of  them  as 
could  now  be  ascertained. 

Mr,  8ouihff€Ue  and  Mr,  Rohaon^  for  the 
plaintiff,  contended  that  the  fund  in  the 
hands  of  the  trustees  must  be  applied  in 
further  aatisiaction  of  the  claims  of  the 
plaintiff  and  other  creditors. 

[The  Mabtkb  of  thx  Kollb  referred  to 
WUUamwn  v.  Nayhr  (1)]. 


The  creditors  had  not  intended  by  the 
deed  of  1838  to  allow  the  trustees  to  retain 
any  unclaimed  dividends  for  their  own 
benefit,  and  the  Court  will  not  allow  the 
tmstees  to  do  so — 

Joel  V.  MiUa,  3  Kay  &  J.  458. 

BurgeMY.  Wheate,!   Eden,  177. 

Mr.  C.  J.  Simpdon  (with  him  Mr.  Bag- 
gallay\  on  behalf  of  the  defendant,  argued 
that  he  was  entiUed  to  keep  the  fiind.  The 
creditors  had  parted  with  their  rights  in 
favour  of  the  trustees. 

Mr.  Southgate,  in  reply. 

The  Mastbb  of  thjb  Rolui  said  that, 
after  having  looked  carefully  at  this  deed, 
he  was  of  opinion  that  the  plaintiff  was 
entitled  to  a  decree.  In  cases  of  this  de- 
scription, it  was  settled  by  authority  that, 
in  the  absence  of  any  provision  to  IJie  con- 
trary, the  creditors  were  entitled  to  divide 
among  themselves  any  unclaimed  sums, 
subject,  of  course,  to  the  right  of  any  per- 
sons who  had  not  claimed  to  come  in 
afterwards,  and  receive  what  was  due  to 
them.  It  was  contended  in  this  case  that 
the  creditors  had  parted  with  the  right  in 
favour  of  the  trustees ;  but  he  thought  that 
the  true  construction  of  the  deed  was 
merely  that  the  trustees  were  not  to  be 
answerable  for  any  misconduct  whatever. 
There  was  here  a  sum  of  about  600/.,  which, 
if  the  construction  sought  to  be  put  on  the 
deed  on  the  part  of  the  trustees  was  right, 
ought  to  be  given  to  the  three  trustees,  or 
rader  to  the  representatives  of  the  de- 
ceased trustees,  equally ;  but  he  was  not  of 
this  opinion.  There  must  be  an  inquiry 
who  were  the  persons  entitled  to  the 
fund,  and  in  what  proportions.  The  trus- 
tees, however,  were  entitled  to  the  27/., 
and  to  such  part  of  the  accumulations  as 
were  attributable  to  that  sum.  Costs  of  all 
parties  to  be  paid  out  of  the  fund. 

Soliciton— Meisn.  Andnw  k  Atkiiw,  for  plaintiff ; 
Mr.  K  Jaokaon  Barron,  for  dsfendant. 


(1)  8Toa.lEC.208. 
Naw  Saaiis,  S&.~Chahc. 
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In  re  oibson. 

MATHEWS  V.  FOULSHAM. 


Specific  Legtu^ — Ademption — Suhseqrtent 
Sale — Purchase  of  similar  Subjert-maUer — 
WUls  Act,  *.  24.—"  Contrary  Intention,'' 

A  testator  specifically  bequeathed  certain 
railway  stocky  which  he  afterwards  sold.  At 
his  death  he  was  entitled  to  certain  similar 
stock  which  the  description  in  the  unU  was 
probably  sufficient  to  comprise  : — Held,  that 
as  there  had  been  a  specific  thing  existing  at 
the  date  of  his  wHl  to  which  the  description 
appliedj  this  circumstance  was  sufficient  to 
exclude  the  application  of  the  general  rule 
contained  in  the  24th  section  of  the  Wills  Act 
(1  Vict.  c.  26),  thai  a  will  shall  be  construed 
to  speak  from  the  time  of  the  testator's  decease. 

This  was  an  administration  suit. 

John  Gibson,  by  his  will,  dated  the  17th 
of  June,  1856,  gave  the  residue  of  his 
estate  and  effects,  real  and  personal,  to 
trustees,  their  heirs,  &c.,  upon  the  trusty 
amongst  others,  expressed  in  the  following 
words:  "To  assign,  transfer  and  deliver 
unto  my  son  Joseph,  now  residing  in  Upper 
Canada,  my  one  thousand  North  British 
Railway  preference  shares,  for  his  own  use 
and  benefit." 

At  the  date  of  his  will  the  testator  had 
no  property  exactly  answering  to  the  above 
description,  but  he  was  the  owner  of  1,000/. 
No.  1.  guaranteed  stock  in  the  North 
BritiBh  Railway.  This  stock  had  been  sub- 
stituted for  200  bl,  guaranteed  shares  in 
the  same  company.  He  did  not  own  any 
other  stock,  shares  or  debentures  in  the 
North  British  Railway,  or  in  any  railway 
amalgamated  or  connected  therewith. 

In  December,  1858,  the  testator  sold 
out  this  stock  as  follows:  On  the  3rd  of 
December,  543/.  10«.;  on  the  10th,  80/.; 
on  the  14th,  92/.  10«.,  and  237/.  10^.;  and 
on  the  31st,  the  remaining  part  of  the  stock, 
46/.  10«. 

The  testator  died  on  the  10th  of  Novem- 
ber, 1862,  and  at  that  time  was  possessed 
of  the  following  stock  or  shares  in  a  com- 
pany then  known  as  the  North  British 
Railway  Company,  and  into  which  the 
companies  of  the  old  North  British  Rail- 
way and  of  the  Edinbuigh,  Perth  and 
Dundee  Railway  had  been  fused  by  act  of 


parliament:  150/.,  North  British  Railway 
Company,  new  guaranteed  stock;  11  Border 
Union  guarant^d  shares,  of  10/.  each,  of 
the  North  British  Railway  Company;  410/. 
North  British  Railway,  Edinburgh,  Perth 
and  Dundee  Preference  Stock;  950/.  North 
British  Railway  Company,  Edinbmgh, 
Perth  and  Dundee  Debenture  Stock  B 
These  stocks  and  shares  had  been  created 
at  different  times,  and  separate  registers  of 
them  were  kept. 

The  cause  now  came  on  for  further  con- 
sideration. 

Mr,  Giffard  and  Mr,  Daniel  Jcmes^  for 
persons  entitled  beneficially  to  the  ultimate 
residue. — The  expression,  "my  one  thou- 
sand North  British  Railway  preference 
shares,"  is  clearly  an  inaccurate  description 
of  the  1,000/.  No.  1.  guaranteed  stock,  and 
would  have  passed  that  fund,  had  it  been 
in  existence  at  the  testator's  death — 

Trinder  v.  Trinder^  1  Law  Rep.  Eq. 
695. 
In  other  words,  the  testator,  by  these  words, 
meant  and  referred  to  one  specific  thing; 
that  thing  was  adeemed,  and  consequently 
the  bequest  fails  of  effect,  and  these  cir- 
cumstances afford  that  indication  of  con- 
trary intention  required  by  1  Vict,  c  26. 
8.  24,  which  prevents  the  Court  from  con- 
struing the  words  with  reference  only  to 
the  state  of  things  existing  at  the  testator's 
death— 

Douglas  v.  Douglas,  Kay,  400 ;  s.  c  23 

Law  J.  Rep.  (n.s.)  Chanc.  713. 
Goodlad  v.  Burnett,  1  Kay  &  J,  341. 
Mr.  Willcock  and  Mr.  Winterbothawt^  for 
Joseph  Gibson. — ^The  expression  in  ques- 
tion is  not  a  false  description  of  a  specific 
corpus,  but  is  a  slightly  inaccurate  generic 
description,  and  presents  the  very  case  to 
which  the  section  of  the  Wills  Act  applies. 
See,  in  addition  to  the  cases  cited  on  the 
other  side, 

Doe  d.  York  v.  Walker,  12  Mee*  &  W. 
591  ;  s.  c.   13   Law  J.   Repu    (n.s.) 
ExcL  153. 
In  re  EarVs  Trust,  4  Kay  k  J.  673. 
Millard  v.  Bayley,    1  Law  Rep.  Eq. 

378. 
Lady  LangdcUc  v.  Briggs,  3  Sm.  &  G. 
255 ;  s.  c.  8  De  Gex,  M.  &  G.  391 ; 
26  Law  J.  Rep.  (n.s.)  Ghana  27. 
But  if  this  legacy  is  specific,  the  new  stock 
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which  the  testator  purchased  after  selling 
out  the  old  will  be  held  to  be  substituted 
for  it,  and  to  pass,  pro  tanto  at  all  events, 
to  the  specific  legatee — 

Partridge  v.    PaHridge^     Forr.    226, 

cited  in  Avelyn  v.  Ward^  1  Ves.  sen. 

420,  426. 

DrinhoaUvY,  Falconer,  2  Ves.  sen.  623. 

We  claim  therefore  the  right  of  selecting 

1,000^.  out  of  the  stock  and  shares  in  the 

North  British  Railway  which  the  testator 

had  at  his  decease. 

Mr.  E.  T.  Simpson  and  Mr.  F.  T.  White, 
for  other  parties. 

Wood,  V.C. — I  remain  of  the  opinion 
which  I  have  before  this  expressed  as  to 
the  application  of  the  26th  section  of  the 
Wills  Act.     Where  you  find  one  specific 
thing  given,  that  is  a  sufi&cient  indication 
of  intention  to  exclude,  so  far  as  this  speci- 
fic gift  is  concerned,  the  operation  of  the 
rale  which  directs  that  a  will  is  to  speak 
from  the  testator's  decease.     A    contrary 
view  would  lead  to  almost  absurd  results. 
Suppose  a  man  has,  at  the  date  of  his  will, 
a  picture  called   *The  Holy  Family,*   by 
some  inferior  artist;  that  he  gives  thig  by 
the  words   "my  Holy  Family,"  and  that 
after  the  date  of  his  will,  he  parts  with  it ; 
and  subsequently,  by  gift  or  purchase,  be- 
came possessed  of  a  Holy  Family,  by  an 
eminent  artist,  would  it  not  be  monstrous 
to  say  that  the  latter  passed  to  the  legatee? 
The  construction   contended  for,  in  fact, 
amounts  to  saying  that,  although  it  is  clear 
that  the  testator,  when  he  made  his  will, 
meant  one   particular  thing  and  nothing 
else,  yet  you  are  to  stretch  his  words  so 
that  they  may  sweep  in  everything  which 
the  words  might  be  held  to  designate,  if 
you  had  to  construe  the  will  as  from  the 
date  of  the  death  merely,  without  reference 
to  the  state  of  things  existing  at  the  date 
of  the  wilL    That  I  consider  far  too  narrow 
an  interpretation  of  the  words  "unless  a 
contrary   intention    shall    appear   by  the 
will." 

To  come,  then,  to  the  facts  of  the  present 
case.  The  testator  has  at  the  date  of  his 
will  a  certain  property,  to  which  his  words 
clearly  relate,  though  his  description  is 
not  quite  accurate.  After  the  date  of 
his  will  he  sells  out  this  stock,  and 
then  he  does  not  invest  the  whole  of  the 


produce  ww  ictu  in  some  other  stock 
or  shares  of  the  company,  but  at  various 
intervals  he  purchases  different  stock 
or  shares,  to  which  the  words  of  the 
will  might  possibly  have  applied,  if  there 
had  been  nothing  at  all  to  which  they  were 
properly  applicable  at  the  date  of  the  will. 
The  case,  therefore,  is  not  that  which  Lord 
Hardwicke  had  in  his  mind  in  the  case  of 
Avelyn  v.  Ward,  namely,  a  substitution 
of  one  entire  fund  for  another  entire  fund; 
but  it  is  a  gift  of  a  specific  thing,  which 
the  testator  afterwards  parts  with.  You 
have  a  distinct  reference  to  a  distinct  thing; 
that  and  that  only  can  be  considered  as  the 
subject  of  the  bequest  I  must  hold,  there- 
fore, that  the  claim  of  Joseph  Gibson 
fails. 

Soliciton — Messrs.  Johnston  ft  Jackson,  for  tros- 
tees;  Messrs.  Roganon  &  Ford,  for  Joseph 
Oreen. 


Wood,  V.C.      ) 
March  15,  22.  / 


THE  ATTORNEY  GENERAL 
V.  RICHMOND. 


Nuisances  Removal  Acta,  1855  (18  dh  19 
Vict.  c.  121.)  and  1860  (23  dh  24  Vict, 
c.  77.) — Highway  Board  acting  as  Local 
Authority — Board  of  Health — Parties. 

An  annual  highway  board,  constituted 
under  the  5  d;  6  Will.  4.  c.  50,  acting  as  a 
local  authority,  under  the  Nuisances  Be- 
moval  Act,  1855,  constructed  in  1859  a 
system  of  sewers,  which  conveyed  the  sewage 
of  their  district  into  a  stream,  and  thus 
occasioned  a  nuisance  in  the  adjoining  dis- 
trict:— Held,  that  the  highway  hoard  of 
1865  could  not  he  compelled  to  take  any 
steps  to  remedy  the  existing  nuisance,  hut 
that  they  could  he  restrained  from  exercising 
their  statutory  powers  so  as  to  increase  the 
nuisance. 

Semble,  the  injunction  would  not  hind 
persons  subsequently  hecoming  members  of 
the  highway  board. 

Bemble,  the  individual  house-owners  who 
passed  their  sewage  into  the  stream  might  he 
restrained  from  so  doing. 

Held,  also,  that  the  local  hoard  of  health 
of  the  district  injured  had  no  locus  standi 
a>s  plaintiffs  in  a  suit  in  which  the  injunction 
above  mentioned  was  the  only  proper  relief, 
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and  that  iueh  mtU    ought  to  he    by   the 
Attorney  Qmeral  aione. 

This  was  an  informatioii  and  bilL  The 
relator  in  the  former,  and  plaintiff  in  the 
latter,  was  the  cleric  to  the  Local  Board  of 
Health  for  the  Tottenham  district,  by  whom 
the  board  were,  under  the  138th  section 
of  the  PubUc  Health  Act,  1848  (11  &  12 
Vict  c.  63),  entitled  to  sae  and  be  sued. 
The  object  of  the  snit  was  to  restrain  the 
defendants  from  causing,  or  pennitting,  or 
continuing  ta  cause  or  permit,  any  sewage 
from  the  parish  of  Homsey  to  flow  or  be 
discharged  into  the  Moselle,  a  stream  which 
flows  down  through  Homsey,  by  Totten- 
ham, into  the  Lea,  and  from  doing,  or  caus- 
ing, or  permitting,  or  continuing  to  cause 
or  permit  anything  whatever  whereby  or 
by  means  whereof  that  portion  of  the  stream 
which  flows  through  the  parish  of  Totten- 
ham might  be  polluted.  It  was  also  asked 
that  compensation  might  be  made  to  the 
Tottenham  board  for  any  expenses  they 
might  have  been  put  to  in  attempting  to 
remedy  or  mitigate  the  nuisance  com- 
plained  of 

The  defendants  were  the  persons  who, 
at  the  time  when  the  information  and  bill 
was  filed,  constituted  the  local  board  for 
the  repair  of  the  highways  in  the  parish  of 
Homsey,  under  the  Highway  Act,  1835 
(5  &  6  Wm.  4.  c.  60). 

There  was  no  local  board  of  health  for  the 
parish  of  Homsey,  nor  any  town  council, 
nor  any  trustees  or  commissioners  under 
an  improvement  act,  and  consequently  the 
highway  board,  so  long  as  it  employed  a 
sanitary  inspector,  was  the  local  authority 
under  the  Nuisances  Removal  Act,  1855  (18 
&  19  Vict  c.  121.  s.  3).  In  1859,  the  then 
highway  board  constracted  and  laid  down 
a  system  of  sewerage  for  part  of  their  parish, 
^hich  is  contiguous  to  the  parish  of  Totten- 
ham, and  they  thereby  conveyed  the  whole 
of  the  sewage  through  their  sewers  into  the 
Moselle,  a  short  distance  before  it  reached 
the  parish  of  Tottenham,  without  any 
attempt  to  deodorize  it 

Prior  to  the  construction  of  the  last- 
mentioned  sewers,  the  houses  in  Homsey 
were  supplied  with  common  privies,  whid^ 
communicated  with  cesspools.  The  cess- 
pools were  occasionaUy  emptied,  and  their 
contents  spread  over  the  adjoining  lands. 


The  overflow  from  such  oesBpools,  if  my, 
found  its  way  into  the  open  ditches  in  the 
neighbourhood,  and  ultiinately  a  portion  of 
the  fluid  part  of  such  overflow  foimd  its 
way  from  such  ditches  into  the  Moselle; 
but  by  exposure  to  the  air,  and  the  deodo- 
rizing influence  of  the  soil  as  it  passed 
along  the  ditches,  such  last-mentioned 
fluid  portion  became,  before  it  reached  the 
Moselle,  comparatively  innocuous,  snd  no 
nuisance  or  annoyance  was  occasioned 
thereby. 

The  highway  board  had  from  time  to 
time  compelled  the  owners  of  various 
houses  to  drain  them  through  the  new  sp- 
tem,  and  it  appeared  that  the  present  board 
was  proceeding  to  compel  additional  house- 
owners  to  do  so. 

The  fact  that  the  new  system  of  sewerage 
occasioned  a  considerable  nuisance  to  the 
inhabitants  of  Tottenham  was  dearly 
proved,  and  the  only  question  was  whether 
the  defendants  were  the  proper  persons  to 
be  sued,  and  what  rdief  could  be  had 
against  theuL 

Their  status  principally  depended  upon 
the  following  enactments : 

5  <fe  6  Will  4.  c  50.  8.  6.  <'And  be  it 
further  enacted.  That  the  inhabitants  of 
every  parish  maintaining  its  own  hi^ways, 
at  t^eir  first  meeting  in  vestry  for  the 
nonrdnation  of  overseers  of  t^e  poor  in 
every  year,  shall  proceed  to  the  election  of 
one  or  more  persons  to  serve  the  office  of 
surveyor  in  the  said  parish  for  the  year 
then  next  ensuing,'*  <fec. 

Section  18.  ''ijid  whereas  it  is  expedient 
in  large  and  populous  parishes  that  the 
repairs  of  the  highways  should  be  underlie 
direction  and  control  of  a  certain  number  of 
inhabitants,  to  be  chosen  and  appointed  as 
a  board  for  that  purpose,  with  neoessazy 
powers:  Be  it  therefore  forther  enacted, 
that  in  any  parish  where  the  population  by 
the  then  last  census,  taken  from  the  retoms 
made  to  parliament,  exceeds  the  number  of 
five  thousand,  if  it  shall  be  determined  by 
a  minority  of  two-thirds  of  the  votes  of  the 
vestrymen  present  at  such  meeting  as  afore- 
said, to  form  a  board  for  the  superintendence 
of  the  highways  of  the  said  parish,  and  for 
the  purpose  of  canying  the  provisions  of 
this  act  into  effect,  it  shall  be  lawful  for 
the  said  vestry  to  nominate  and  ele<^  any 
number  of  persons,  not  exceeding  twen^ 
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nor  leaa  than  five,  being  respectively  honse- 
holdera  and  residing  in  and  assessed  to  the 
rate  for  the  relief  of  the  poor  of  the  said 
parish,  and  also  liable  to  be  rated  to  the 
repair  of  the  highways  in  the  said  parish 
under  and  by  virtue  of  this  act,  to  serve 
Uie  office  of  surveyors  of  the  highways  for 
the  year  ensuing;  and  such  persons  so  to  be 
nominated  and  elected  as  such  surveyors  or 
any  three  of  them,  shall  and  are  hereby 
authorized  to  act  as  a  board,  and  to  be 
called  *The  Board  for  Repair  of  the  High- 
ways in  the  Parish  of  '  (as  the  case 
may  be),  and  to  carry  into  effect  the  powers, 
authorities,  and  directions  in  this  act  con- 
tained." 

The  3rd  section  of  the  Nuisances  Re- 
moval Act,  1855  (18  &  19  Vict.  c.  121), 
makes  the  highway  board  the  local  autho- 
rity under  that  act  in  places  drciunstanced 
as  Homsey  is. 

The  9th  section  requires  the  local  autho- 
rity to  appoint  or  employ  or  join  with  other 
heal  authorities  in  appointing  or  employing 
a  sanitary  inspector  or  inspectors  at  proper 
salaries. 

The  22nd  section  requires  the  local  autho- 
rity to  hty  down  new  sewers  or  structures 
in  order  to  remedy  any  nuisance  arising 
from  any  ditch,  gutter,  drain  or  watercourse. 
The  23  &  24  Vict  c  77.  repeals  (s.  1.) 
the  3rd  section  of  the  act  of  1855;  and 
section  3.  provides  that,  in  any  place  where 
a  highway  board  is  subsisting,  and,  at 
the  time  of  the  passing  of  the  act,  employs 
or  joins  with  other  local  authorities  in 
employing  a  sanitaiy  inspector  or  inspectors, 
such  highway  board  may  continue  to  act  as 
if  the  act  had  not  passed ;  but  that  in  case 
in  any  year  the  highway  board  then  sub- 
sisting, or  thereafter  chosen,  £eu1  for  two 
months  in  any  year  to  appoint  or  employ  a 
sanitary  inspector  or  inspectors,  the  autho- 
rity of  such  highway  board  shall  cease,  and 
the  same  body  or  persons  shall  thenc^orth 
be  the  local  authority  for  the  place,  as  if  no 
such  highway  board  had  been  appointed 
therein* 

The  highway  board  of  Honisey  did  employ 
sanitary  inspectors. 

The  information  and  bill  were  filed  in 
November,  1865. 

Mr.  BoU  and  Mr,  E.  K   Kay,  for  the 
infbraumt  and  the  plaintiff. — It  is  clear 


that  the  defendants  by  sending  their  sew- 
age down  the  stream  in  a  mass  are  causing 
a  nuisance  to  the  inhabitants  of  Totten- 
ham— 

Ooldsmid  v.  the  Tunbridge  Wells  Imr' 
provement  Commusumers,  ante^  382. 
It  will  be  argued,  however,  that  we  are  not 
suing  the  right  persons.  We  admit  that 
this  board  lb  not  a  corporation,  and  that  it 
does  not  now  consist  of  the  same  persons 
as  composed  it  in  1859,  when  the  new 
system  of  sewerage  was  constructed  But  no 
such  objection  has  ever  been  taken  in  suits 
against  local  boards  of  health,  although 
they  also  are  not  corporations,  and  ^e 
defendants  are  the  persons  who  have  the 
power,  which  they  will  not  exercise,  of 
remedying  the  eviL  They  must,  if  need 
be,  construct  a  new  sewer,  and  cause  the 
sewage  to  flow  through  a  different  channel ; 
and  this  they  can  do,  under  18  d^  19  Vict 
c.  121.  s.  22. 

Mr.  W.  James  and  Mr,  Lindley,  for  the 
defendants. — ^This  is  merely  an  attempt  to 
induce  this  Court  to  take  upon  itself  the 
functions  of  the  Court  of  Queen's  Bench, 
and,  indeed,  in  the  present  case  a  mandamm 
would  not  lie — 

Ex  parte  Bassett,  7  EL  &  B.  280. 
The  defendants  are  merely  an  annual  board 
chosen  to  discharge  the  duties  of  surveyors 
of  highways,  and  these  surveyors  are  not 
corporations,  have  no  continuity  of  ezist- 
ence,  and  are  not  liable  to  be  sued  for  the 
acts  of  their  predecessors.  Indeed,  by  not 
employing  sanitaiy  inspectors,  we  may  at 
any  moment  cease  to  exist  at  all  as  the 
lo<^  authority.  Local  boards  of  health 
stand  on  a  different  footing,  for  they  have 
a  seal,  can  sue  and  be  sued  by  their  clerk, 
have  power  to  make  by-laws,  and  the  pro- 
perty in  the  sewers  is  vested  in  them — 

11  d:  12  Vict.  c.  63.  ».  35,  43, 138. 
Our  powers  under  the  act  of  1 855  are  limited 
to  maintaining,  cleansing,  repairing,  ix. 
the  existing  sewers.  We  cannot  shut  up  a 
sewer.  It  is  equally  clear  that  the  defen- 
dants are  not  individually  liable — 

18  d:  19  Vict,  c  121.  «.  42. 

11  dit  12  Vict.  c.  63.  e.  140. 

Mr.  Eoltf  in  reply. — The  defendants  are 
a  statutory  body  constituted  for  a  special 
purpose,  and  as  such  can  be  restrained  if 
they  use  their  statutory  powers  to  do  wrong. 
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They  hftye  just  as  much  as  a  local  board 
of  health  a  quasi-ooiponte  existence  for  a 
special  purpose ;  for  it  is  to  be  observed 
that  a  local  board  is  not  a  corporation,  and 
the  power  of  suing  and  being  sued  by  their 
clerk  merely  obviates  the  necessity  of  deal- 
ing with  them  as  individuals.  The  defen- 
dftQts  have  no  such  statutory  privilege,  and 
we  therefore  rightly  sue  them  as  individuals. 
At  all  events,  we  are  entitled  to  an  injunc- 
tion against  their  compelling  additional 
houses  to  drain  into  the  new  sewers. 

Caior  V.  ike  Board  of  Health  for  the 

Letcteham  District,  34  Law  J.  Rep. 

(N.8.)  Q.R  74, 
was  dted. 

Wood,  V.C. — ^As  regards  the  existence 
of  the  nuisance,  I  have  not  the  slightest 
doubt ;  but  the  nuisance  being  created  by 
the  predecessors  of  the  present  local  autho- 
rity of  the  parish  of  Homsey,  the  difficulty 
that  arises  in  the  case  is  with  regard  to  the 
position  of  that  local  authority  as  it  is 
termed  in  the  act,  its  non-corporate  charac- 
ter, and  also  as  regards  the  limited  powers 
which  are  conferred  upon  a  local  authority 
of  that  description  by  the  acts  of  parlia- 
ment. 

It  has  been  decided,  both  at  law  and  in  this 
Court,  that  no  persons  are  entitled,  on  the 
ground  of  there  being  an  ancient  custom  or 
privilege  of  making  a  river  at  various  times 
and  in  various  proportions  cany  off  their 
sewage  through  drains,  to  collect  the  whole 
into  a  mass  and  pour  it  in  at  one  time  in 
such  a  quantity  that  the  river  cannot 
perform  the  function  of  diluting  it  on  its 
passage  down  to  the  lower  riparian  pro- 
prietors. They  are  not  entitled  to  do  this, 
because  the  nuisance  which  may  have  been 
submitted  to  from  the  prior  right  acquired 
by  other  persons,  if  right  they  had,  is  of  a 
totally  different  character,  and  it  is  sufficient 
to  say  that  this  proceeding  must  be  illegal 
because  it  is  something  which  could  not 
have  been  acquired  by  any  custom. 

As  I  have  said  before,  the  only  difficulty 
which  arises  in  the  case  is  with  regard  to 
the  singular  legal  status  of  the  defendants. 
The  defendants  are  not  the  local  board  of 
health,  and  therefore  they  have  not  the 
sewers  vested  in  thenL  The  only  thing  they 
have  vested  in  them  is  a  certain  power  or 
right  of  preventing  nuisances  by  powers 


and  authorities  given  to  them  from  time 
to  time  to  arrest  a  nuisance  when  they 
find  it  to  exist  in  their  own  parish.  And 
it  is  only  in  their  own  parish  that  they  have 
power  to  construct  sewers  for  this  purpose. 
The  sewers  are  to  be  constructed  in  sack 
a  manner  as  will  enable  people  to  dnm 
into  them,  and  they  have  also  power  to 
compel  people  to  drain  into  them  if  they 
think  fit;  and  although,  I  suppose,' it  might 
be  held  that  they  have  a  certain  control 
overthesewerwhen  the  sewer  is  constnicted, 
yet  I  do  not  find  any  clause  in  the  act  which 
authorizes  me  to  say  that,  having  once 
opened  the  sewer  and  allowed  other  people 
to  drain  into  it,  the  board,  from  time  to 
time  constituted,  have  any  powers  for  pre- 
venting those  who  have  been  once  allowed 
to  drain  into  it  from  continuing  to  drain 
into  it,  in  other  words,  of  shutting  up  their 
sewer  against  drains  which  already  come 
into  it  The  only  section  of  the  act  ^ferred 
to  during  the  argument  as  shevring  that 
they  have  such  a  power  was  the  22nd  sec- 
tion. But  that  section  appears  to  me  to 
have  nothing  to  do  with  it,  because  it 
simply  says, ''  Whenever  any  ditch,  gutter, 
drain  or  watercourse  used,  or  partly  used 
for  the  conveyance  of  any  water,  filth, 
sewage,  or  other  matter  from  any  house, 
buildings  or  premises,  is  a  nuisance  within 
the  meaning  of  this  act,  and  cannot  in  the 
opinion  of  the  local  authority  be  rendered 
innocuous,  without  the  laying  down  of  a 
new  sewer  or  of  some  other  structure  along 
the  same,  or  part  thereof,  or  instead  thereof 
such  local  authority  shall,  and  they  are 
hereby  required  to  lay  down  such  sew^ 
or  other  structure,  and  to  keep  the  same 
in  good  and  serviceable  repair.*'  It  is  quite 
obvious  that  this  relates  to  nuisances  in 
the  parish  of  Homsey.  It  will  not  enable 
them  to  raise  a  rate  in  order  to  make  some- 
thing else  which  by  stopping  up  2dl  the 
drains  which  now  come  into  the  Moselle 
would  have  the  mere  effect  of  confiining  to 
the  parish  of  Homsey  that  nuisance  whidi 
is  now  carried  off  into  another  parish. 

The  Court  may,  certainly  hold  that  any 
existing  'Mocal  authority,*'  as  it  is  here 
termed,  may  be  restrained  frx>m  the  comple- 
tion of  any  act  which  they  are  about  under- 
taking ;  but  the  difficulty  is  with  respect  to 
each  successive  board.  I  have  read  caiefnlly 
the  Nuisances  Removal  Act  of  1855,  the 
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Noinnces   Removal  Amendment  Act  of 
1860,  and  also  the    Public   Health  Act, 
which  is  constantly  referred  to  in  both 
those  acts,  and  it  seems  to  me  that  under 
the  operation  of  the  two  acts  of  1855  and 
I860  this  highway  board  is  constituted  as 
a  local   authority,   having  these    limited 
powers  which  I  have  described,  having  no 
interest  whatever  in  the  property  of  the 
sewers  beyond  having  (and  that  possibly  in- 
ferentially)  the  necessary  control  over  them  as 
to  any  persons  dealing  with  them,  but  only 
to  that  extent,  having  no  power,  as  it  seems 
to  me,  to  stay  an3rthing  which  is  once  done 
by  others  which  does  not  create  a  nuisance 
within  the  parish  of  Hornsey;  and,  further 
than  that,  it  is  a  board  which  has  no  per- 
manent existence,  because,  if  the  highway 
board  cease  to  employ  sanitary  inspectors, 
its  authority  under  the  act  of  1855  ceases 
by  the  3rd  section  of  the  act  of  1860,  and 
firom  that  time  the  local  authority  will  be 
the  board  of  guardians  for  the  poor,  or  if 
there  is  no  such  board  of  guardians  it  will 
be  the  overseers  of  the  poor.     The  local 
authority  will  be  continued  in  that  fashion 
having  what  Mr.  Bolt  called  a  quasi-cor- 
porate character.     It  is  in  consequence  of 
persons  succeeding  each  other  in  this  way, 
having  no  power  of  raising  money  except 
from  time  to  time  for  the  specific  purposes 
mentioned  in  the  act,  that  the  difficulty 
is  created   in  dealing  with  the  absolute 
removal  of  this  nuisance  by  giving  those 
directions  which  I  could  have  given  and 
have    given    to   local    boards    of  health, 
and  which  have  resulted  in  their  taking 
the  necessary  steps  to   remove  nuisances 
which  had  been  created  by  their  predeces- 
sors in  office.    With  regard  to  that  part  of 
the  case,  therefore,  there  is  great  difficulty. 
But  there  is  one  thing  which  it  appears  to 
me  can  be  done,  since  these  gentlemen  can 
prevent  any  further  communications  being 
made  with  their  sewera  Although  they  are, 
as  I  have  been  told,  going  out  of  office  in 
a  fortni^t,  I  think  it  is  very  desirable 
that  I  should  now  make  a  decree  which 
will  bind  these  gentlemen,  and  which  will, 
at  all   events,  inform  their  successors  of 
what  the  view  of  this  Court  is;  and  even  if 
th^  are  not  bound,  the  Court  will  know 
how  to  deal  with  the  matter  if  any  steps 
are  taken  by  any  future  board  to  do  that 
which  I  have  restrained  the  present  board 


from  doing,  and  which  I  shall  declare  to 
be  a  nuisance.  I  think  the  present  board 
may  properly  be  restrained  from  allowing 
any  new  communications  from  being  made 
with  their  main  sewer.  I  think  that  main 
sewer  is  a  nuisance  as  regards  which  those 
who  commit  it  may  or  may  not  be  dealt 
witL  I  do  not  know  how  far  time  or  other 
causes  may  have  operated  to  prevent  those 
who  have  committed  it  from  being  dealt 
with.  It  appears  to  me,  I  confess,  at  the 
present  moment,  that  those  who  continue 
to  pour  their  sewage  into  this  stream  may 
possibly  be  dealt  with  individually  by  pro- 
per steps  being  taken  for  that  purpose. 
But  as  regards  the  present  board,  they  have 
power  not  only  to  authorize,  but  to  compel 
people  to  send  their  drainage  into  their 
new  system.  That  is  not  an  idle  power, 
because  it  appears  from  the  evidence  that 
they  have  exercised  it  and  are  exercising 
it,  and  this  is  a  proceeding  which  ought  to 
be  prevented.  It  appears  to  me,  therefore, 
I  can  restrain  the  board  to  this  extent,  but 
beyond  this  I  do  not  see  any  way  of  deal- 
ing with  this  case. 

With  reference  to  the  question  of  costs, 
independently  of  the  provision  of  the  act, 
which  says  that  the  members  of  the  board 
shall  not  be  themselves  personally  liable, 
the  present  does  not  appear  to  me  to  be 
a  case  for  costs  on  this  ground.  If  these 
defendants  are  to  be  taken  to  be  in  any 
way  in  fault  in  allowing  people  to  drain 
into  the  new  sewers,  it  must  .be  recol- 
lected that  they  were  constructed  in 
1859;  the  present  board  come  into  office 
in  1865  and  find  a  state  of  things  which 
has  been  going  on  for  six  years  to  the 
knowledge  of  those  who  had  to  watch  over 
the  interests  of  the  inhabitants  of  Totten- 
ham. During  all  that  time  no  steps  had 
been  taken  to  stop  it,  though,  I  think,  they 
might  effectually  have  been  taken  against 
the  board  of  1859.  It  would  be  too  much 
then  to  say,  at  this  distance  of  time,  that 
there  should  be  a  decree  against  the 
defendants,  with  costs.  I  have  one  further 
observation  to  make  with  regard  to  the 
frame  of  the  suit  I  think  Mr.  Heath  is 
erroneously  made  a  plaintiff.  It  does  not 
appear  to  me  that  the  board  of  health  are 
the  injured  people,  but  that  the  people 
who  are  injured  are  the  inhabitants  of 
Tottenham. 
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Mr.  BoU. — ^Mr.  Heath  is  made  a  plain- 
tiff because  Her  Majesty's  Attorney  General 
could  not  haye  asked  for  compensation  in 
respect  of  the  damages  and  expenses  which 
he  has  been  put  to.  It  would  seem  to  be 
right  if  they  have  put  us  to  expense,  that 
we  should  ask  for  compensation. 

The  VicB  Chancsllor. — As  regards 
damages,  I  can  only  give  damages  for  what 
has  occurred  since  the  defendants  have 
been  in  office;  that  would  be  a  veiy  small 
matter.  In  addition,  it  would  be  impossible 
to  eliminate  the  amount  of  damage  done 
by  the  acts  of  the  present  board  from  the 
amount  of  damage  done  by  the  acts  of 
anterior  boards.  I  think  under  these  cir- 
cumstances I  ought  to  dismiss  Mr.  Heath's 
bilL  I  see  no  reason  why  he  has  been  made 
a  plaintiff;  I  do  not  see  that  he  is  a  neces- 
sary party  in  any  way.  It  will  make  no 
difference  in  point  of  costs;  no  additional 
costs  having  been  incurred  by  reason  of 
the  bill,  and  I  shall  make  a  decree  in  the 
following  way:  Dismiss  the  bill,  and,  on 
the  information,  let  there  be  a  decree  to 
restrain  the  defendants  as  constituting  the 
local  authority  at  Homsey  under  the  Nui- 
sances RemoYal  Acts  of  1855  and  1860  (I 
do  that  for  the  information  of  their  suc- 
cessors), their  servants,  agents,  &c.,  from 
making  any  new  drain  which  shall  com- 
municate with  the  new  system  of  sewerage 
constructed  by  the  local  authority  under 
the  said  acts  at  Homsey  in  the  year  1859, 
and  the  outfiill  of  which  is  into  the  stream 
called  the  Moselle,  and  also  from  hereafter 
permitting  any  new  drain  to  communicate 
with  such  new  system  of  drainage,  or  with 
any  portion  of  the  drainage  under  the  con- 
trol of  the  said  local  authority  and  having 
its  ontfidl  into  the  said  stream,  or  other- 
wise occasioning  any  increase  of  drainage 
into  the  said  stream,  unless  such  drainage 
shall  have  been  first  purified  from  sewage 
matter,  so  as  not  to  occasion  any  pollution 
to  the  said  stream  in  its  passage  through 
the  parish  of  Tottenham.  This  decree  to 
be  without  costs. 

SoKciftora  — Mr.  W.  Heath,  for  informant  and 
plaintiff;  MeMn*  TMham  k  Boob,  fur  defien- 
dantt. 


Kendbrslbt,  y.C.  ] 
Feb.  26,  27,  28.    >  mabtik  v.  hbadov. 
May  5.  I 

Ancient  Lights — Injunction — DamagtL 

Where  the  aeeess  of  light  to  ancient  buHdr 
ingt  has  been  obstructed  the  Court  wiU  con- 
sider not  so  much  the  actual  ^tantiiy  oftkn 
area  shut  out  by  the  defendants  bmUding 
(which  may  be  trivial)^  but  the  rdaiim 
quantity^  having  regard  to  the  amouiU  of 
obstruction  caused  by  pre-existing  impedir 
menis. 

The  Court  wiU  interfere  to  protect  a 
plaintiff  whose  personal  comfort  and  enjcf- 
mentj  and,  a  fortiori,  one  whose  trade  or 
business  is  pr^'udieially  affected  by  the  dimi- 
nution of  light,  and,  if  the  obshvction  Aoi 
been  completed  since  the  filing  of  the  hill^ 
will  assess  damages  by  way  of  compensatioiL 

Observations  upon  Clarke  v.  Clazk  and 
Yates  V.  Jack. 

This  bill  was  filed  for  an  injunction  to 
restrain  the  defendant  firom  raising  in  height 
any  part  of  his  house  at  No.  15,  Conduit 
Place,  Faddington,  so  as  to  interfere  with 
or  prejudicially  affect  the  access  of  light  and 
air  to  the  plaintiff's  ancient  windows,  and, 
in  like  manner,  from  permitting  the  aaid 
house  to  remain  or  continue  of  greater 
height  than  it  formeriy  had  been. 

The  plaintiff  was  tenant  of  a  leasehold 
house,  No.  7,  London  Street,  Faddington, 
where  he  had  for  several  yean  carried  on 
the  business  of  a  tailor;  the  side  of  bis 
house  abutted  on  Conduit  Flace,  a  small 
street  18  feet  in  width,  running  at  ri^t 
angles  to  London  Street  in  a  soath-westoly 
direction. 

The  defendant,  who  was  a  coffee-hoose 
keeper,  occupied  two  houses  adjoining  eadi 
other  namely.  No.  8,  London  Street,  whidi 
stood  at  the  comer  of  Conduit  Flace,  directly 
opposite  to  the  plaintiff's  premises,  and 
Na  15,  Conduit  Place,  sLtuate  «t  tlie  back 
or  south-west  side  of  No.  8,  London  Street 
The  height  of  the  defendant's  honae,  Na  8, 
London  Street,  was  47  feet,  while  that  of 
No.  15,  Conduit  Place,  until  the  elevatioa 
took  place,  which  was  the  subject  of  tha 
present  suit,  was  only  30  or  31  feet,  being 
two  stories  lower. 

In  October,  1864,  the  defendant  begin 
to  raise  his  house  in  Conduit  Place,  intend- 
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ing  to  cany  it  up  to  tlie  same  height  us 
his  adjoining  house  in  London  Street  The 
plaintiff  insisted  that  this  elevation  would 
tend  materially  to  impede  the  access  of  light 
and  air  to  his  windows  looking  into  Conduit 
Place,  more  particularly  the  windows  of 
the  ground-floor  and  basement  rooms. 

Ahet  some  fruitless  remonstrance  and 
oorreqwndence  the  plaintiff^  on  the  19th 
of  October,  filed  his  bill  and  obtained  an 
interim  order;  but  before  any  further  appli- 
cation could  be  made  to  the  Court,  the 
defendant  continued  the  elcTation  of  his 
house  up  to  within  about  18  inches  of  the 
intended  height,  and  had,  in  fact,  com- 
pleted the  roofing. 

On  the  12th  of  November,  1864,  the 
motion  for  ii\jnnction  came  on,  and  the 
plaintiff  also  moved  to  commit  the  defen- 
dant for  breach  of  the  interim  order. 

The  phdntiff's  house  had  four  stories 
above  the  basement,  with  seven  ancient  win- 
dows looking  towards  the  defendant's  pre- 
nuses,  and  a  large  window  in  the  basement 
It  was  not  disputed  that  all  the  windows 
wereandent  fi^^ts;  but  a  question  was  raised 
hy  the  evidence  as  to  an  alteration  which 
the  plaintiff  had  made  within  twenty  years 
by  throwing  out  new  lights  in  the  upper 
part  of  the  basement  window. 

Upon  the  interlocutory  application,  the 
Vice  Chancellor  discussed  the  principle  of 
Remkaw  ▼.  BecM^  as  affected  by  the  ded- 
sioD  of  the  Court  of  Common  Pleas  in 
TapUng  v.  Janea^  with  reference  to  the 
ri^t  of  re-acquiring  an  ancient  light  by 
restoring  the  premises  to  their  former 
condition ;  but  upon  a  consideration  of  the 
fiicts  of  tlie  case,  directed  the  motion  to 
stand  over,  upon  the  defendant!s  under^ 
taking  either  to  pull  down  the  building  or 
answer  in  damages,  as  the  Court  shoidd 
direct  at  the  heariqg  of  the  cause,  in  the 
event  of  the  plaintiff's  obtaining  a  decree — 
11  Law  Times,  N.S.  590. 
The  cause  now  came  on  upon  motion 
for  decree.  The  material  points  of  the 
evidence  are  referred  to  in  tiie  Vice  Chan- 
cellor's judgment^  the  most  important  &ct 
being,  that  in  consequence  of  the  diminu- 
tion of  lights  the  phdntiff's  workmen  were 
compiled  to  leave  the  basement  room, 
which  they  had  previously  used  as  a  cut- 
ting-roooL  It  will  also  be  found  that  the 
Vice  Chancellor  entered  into  a  careful 
Haw  Saain,  86.— CBAaa 


measurement  of  the  quantity  of  sky  area 
shut  out  by  the  defendant's  new  buUding, 
having  regard  to  the  obstruction  caused  by 
the  pre-existing  buildinga 

liie  plaintiff,  under  pressure  of  the  prin- 
ciple laid  down  in  Eeruhauf  v.  Bean,  had, 
since  the  motion  for  iigunction,  blocked 
up  that  part  of  the  basement  window 
which  had  been  recently  opened,  and 
restored  it  to  its  original  dimensions. 

Mr.  Olaue  and  Mr.  CrachuUl,  for  the 
plaintiff  stated  that  th^  should  not  now 
ask  for  a  mandatory  iigunction  to  have  the 
building  pulled  down,  but  contended  that 
they  were  entitled  to  compensation  in 
damages.  There  was  proof  of  substantial 
iigury  to  the  phdntifTs  business,  and  the 
Court  must  assume  jurisdiction  as  from 
the  time  of  the  filing  of  the  bill,  having 
regard  to  the  then  state  of  things. — ^They 
referred  to  the  cases  of 

Hert  ▼.  the  Unum  Bank,  2  GifL  686. 
The  Currier^  Ccmpany  v.  Corbet,  13 
W.  Rep.  538;  6.C.  on  appeal,  ibid. 
1056. 
Durell  V.  PrUekard,  34  Law  J.  Rep. 
(k.s.)  Chanc.  598;  s.c.  on  appeal, 
ante,  223. 
Bob9on  V.  WhiUingham,  ante,  227. 
With  regard  to  the  alteration  of  the  plain- 
tiifs  window  within  twenty  years,   that 
point  was  now  concluded  by  the  recent 
decision  of  the  House  of  Lords  in 

Tapling  v.  Jones,  34  Law  J.  Rep.  (n.s.) 
C.P.  342, 
overruling 

Benshaw  v.  Bean,  18  Q.R  Rep.  112; 
&c.  21  Law  J.  Rep.  (n.8.)Q.B.  219. 
See  also 

Cooper  V.  HuNntek,  30  Beav.  162;  s.  c. 
31  Law  J.  Rep.  (n.s.)  Chanc.  123, 
Mr.  Baily  and  Mr.  CottreU,  for  the 
defendant^  contended  that  no  sufficient  case 
of  irreparable  damage  or  injury  had  been 
nuule  out  to  justify  the  interference  of  the 
Court.     They  referred  to  the  cases  of 

The  Attorney  General  v.  Nichol,    16 

Ves.33a 
Jachbn  v.  the  Duke  of  Newxutle,  33 

Law  J.  Rep.  (n.s.)  Chanc.  698. 
Stokes  V.  the  CUy  Offices  Company,  2 

Hem.  &  M.  650. 
Clarke  v.  Clark,  1  Law  Rep.  Ch.  Ap.  16; 
s.  c.  ante,  151. 
Mr.  Olasse,  in  reply. 
4H 
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[In  the  interval  between  the  hearing  of 
this  cause  and  the  delivery  of  the  Vice 
Chancelior*B  judgment,  the  Lord  Chan- 
cellor's decision  was  given  in  Tateif  v.  Jack 
(1),  and  was  immediately  followed  by  the 
decision  of  Vice  Chancellor  Wood  in  Dftit 
▼.  the  Auction  Mart  Company  and  Pilgrim 
V.  the  SamCy  ante,  p.  555;  s.  c.  2  Law  Rep. 
Eq.  238] 

KiNDERSLKY,  V.C.  (May  6),  after  stating 
the  facts,  proceeded  as  follows :  Althmigh 
the  bill  was  filed  and  an  interim  order  was 
obtained  before  the  defendant  had  com- 
pleted the  raising  of  the  building,  yet  as  it 
has  since  been  completed  and  carried  tip  to 
within  a  foot  and  a  half  of  the  height  which 
was  at  first  intended,  the  plaintiff  at  tiie 
bar  does  not  ask  for  a  mandatory  injunction 
to  require  the  pulling  down  of  what  has 
been  erected,  but  only  asks  for  damages ; 
therefore  the  question  is,  whether  under  all 
the  circumstances  the  plaintiff  is  entitled 
to  relief  in  this  Court  to  the  extent  of  dam- 
ages by  way  of  compensation.  Now,  before 
I  refer  to  the  details  of  the  case,  I  may 
observe  that  within  the  last  twelve  months, 
or  even  less,  several  cases  have  occurred  in 
this  court  on  the  subject  of  obstruction  to 
the  access  of  light  and  air  to  ancient  win- 
dows. The  earliest  case,  which  I  more  par- 
ticularly wish  to  notice,  is  that  of  Clarke  v. 
Clark,  which  was  decided  by  Lord  Cran- 
worth  in  the  month  of  November  last  year. 
In  his  judgment  upon  that  case  the  Lord 
Chancellor  used  expressions  which  were 
calculated  to  raise  the  supposition  that  his 
Lordship  meant  to  lay  down  the  principle, 
that  where  a  party  has  ancient  windows  in 
a  house  situated  in  London,  or  any  other 
populous  town,  he  must  submit  to  have 
the  light  and  air  coming  to  those  windows 
affected  by  his  neighbour's  structure  to  a 
degree  which  he  would  not  be  compellable 
to  submit  to  if  his^  house  were  situated  in 
the  country.  The  judgment,  as  reported, 
certainly  tends  to  lead,  and  it  seems  actually 
to  have  led  to  that  conclusion,  because  in 
two  cases  which  followed  very  shortly 
afterwards  before  the  Lords  Justices  (the 
cases  of  Durell  v.  PrOchard  and  Robeon  v. 
Wkittinghjam)  their  Lordships  apparently 
founded  themselves  on  that  view,  and  in 

(1)  1  Law  Bep.  Ch.  Ap.  295. 


their  dedsion  evidently  acted  upon  that 
supposed  principle.    Since  those  two  eases 
were  decided,  another  case  has  been  before 
the  Lord  Chancellor,  namely,  Yaie*  v.  /od^ 
in  which  his  Lordship  gavea  veiy  eiabonte 
judgment,  and  inunedutdy  afterwards,  as 
soon  as  that  judgment  was  known,  Vice 
ChanoeUor  Wood  gave  judgneiit  in  two 
cases  then  before  lum,  namely^  DaU  v.  ike 
Action  Mart  Company  and  Pilgrim  v.  ike 
Aue^on  Mart  Company,    Tbe  Vice  Chan- 
cellor there  states  his  view  of  Fofov  v. /act 
He  considen  that  Ciarhe  ▼.  dark,  followed 
by  Dvrdl  v.  Ptiuhard  aod   Robom  v. 
Whittmgkam,  would  all  seem  to  ky  down 
that  principle  to  which  I  have  refiened;  but 
alter  going  very  fully  into  tlie  ecHEi»deiati<m 
of  those  cases,  he  is  of  opinion  that  the  Lord 
Ckanc^or,  hj  his  judgment  in  YuUei, 
Jojcky  although  he  has  not  in  ezpresa  tains 
repudiated  tihat  doctrine  or  pnncipk^  has 
used  such    language   and    affirmed  sacb 
principles  as  are  entirely  inconoatent  with 
the  supposition  that  he  meant  to  isy  down 
or  maintain  the  principle  in  questiDn  ,*  and 
the  Vice  Chancellor  comes  to  the  oonehisioa 
— a  condufflon  that  I  most  heaitily  adopt 
with  him  and  from  him — that  the  appre- 
hension (if  I  may  use  the  eacpraasion)  which 
we  were  under  as  to  the  effiMt  of  that  prior 
dedsion  is  entirely  removed,  and  that  we 
are  no  longer  to  be  influ^ieed  by  the  anp- 
position  t£at  there  is  any  princq>]e  of  fius 
kind,  that  a  poison  suataining  damage  to 
his  ancient  windows  in  a  popoloua  town 
must  ^ew  a  greater  degree  of  mischief  to 
justify  his  application  to  this  Court  than 
would  be  sufficient  tb  justify  him  in  ooming 
to  this  Court  if  he  weie  living  in  the  oountiy. 
I  proceed,  therefore,  to  consider  the  caremn- 
stanoesof  thepresent  case  upon  tiiat  footuig. 
And  the  first  consideration  in  this  case — 
I  should  say  as  a  genend  rule  in  all  caaea — 
is,  what  quantity  of  light  coming  to  the 
plaintiff's  windows,  that  is,  which  did  come 
to  tiiem  before  the  erection  of  this  bvulding 
by  the  defendant,  has  been  abstracted  by 
tiie  defendant's  erection! 

As  I  have  said,  the  new  building  oonsttls 
merely  of  raiedng  an  existii^  houae.  Hie 
house  before  it  was  xaaaed  wm  abotii  31 
feet  in  height ;  the  contiguous  houaefMing 
Conduit  Place — ^that  is^  the  defendant's 
house.  No.  8,  London  Street — ^ia  of  the 
height  of  about  48  foet     The  diffevenee  of 
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devaUMi,  ih^refora^  was  about  17  feet.  Of 
eoone^  m  certain  quantity  of  light  came 
over  the  top  c^  the  lower  of  Uiese  two 
houses.  The  houfie  No.  15  haa  now  been 
elevated  to  the  height  nearly  of  the  con- 
tigaous  house,  the  elevation  being  some- 
where about  15  or  16  feet,  and  the  width 
of  the  house  that  has  been  thus  elevated 
ia  about  16  feet 

So  we  may  say  that  the  face  of  the  new 
elevation  looking  towards  Conduit  Place  is 
pretty  nearly  a  square  of  16  feet  both  waya 
Now,  it  appears  that  the  house  Na  15, 
Conduit  Flaoe,  on  which  this  elevation  has 
been  erected,  does  not  directly  face  the 
workshop  window  of  the  phuntlfiTs  house, 
but,  suppose  you  were  looking  out  of  that 
window  stiaight  across  the  street,  yun 
would  look  directly  on  the  laigier  house 
of  the  defendant.  In  order  to  look  at  the 
centre  of  the  house  which  has  been  ele- 
vated, a  person  looking  out  of  the  plaintifiTs 
window  must  tuKn  hlfr  &ee  to  an  angle  of 
45  degrees.  As  I  have  said,  the  bottom 
of  the  new  structure — ^that  is,  the  height 
uf  the  old  house — is  31  feet  from  the 
ground,  and  accordingly  the  medium  or 
centre  of  the  new  structure  is  about  38 
feet  from  the  ground,  so  that  a  person 
standing  in  the  workshop  and  looking  up 
at  the  centre  of  the  new  structure  must 
look  up  at  an  a«kgle  of  about  65  degree^ 
with  the  horizon. 

Now,  by  following  out  in  the  simplest 
possible  way  the  measurements  which  are 
given  on  the  pkn  (the  ground-^an  and  the 
elevation  being  both  made  to  the  same 
scale,  and  thus  affording  great  facility  in 
understanding  the  measurements),  I  find 
that  to  a  person  looking  up  from  the 
workshop  window,  which  is  the  one  most 
affected,  and  wiUi  which  we  principally 
have  to  deal,  the  result  is  that  the  quantum 
or  qiace  of  sky  area  which  the  elevation 
shuts  out  of  sight  is  about  13  degrees 
measured  horizontally  and  8  or  9  degrees 
measured  vertically. 

Now,  that  is  a  very  s<nall  portion  of  the 
total  sky  area  whioh  would  be  visible  to  a 
person  looking  out  of  the  wjindow,  provided 
there  was  nothing  before  him.  to  interrupt 
his  view. 

But  it  is  not  sufficient  to  take  into 
consideration  merely  the  proportion  be- 
tween the  quantity  of  the  sky  area  shut 


out  and.  the  whole  of  the  sky  area  which 
would  present  itself  supposing  there  were 
no  impediments  to  the  access  of  light ;  but 
we  must  take  into  consideration  what  was 
the  quantity  of  total  sky  area  already  shut 
out  and  excluded  by  the  pre-existing  ob- 
struction, because,  of  course,  if  I  have  the 
whole  of  the  sky  area — ^that  is,  180  d^*ees 
measured  horizontally  and  90  degrees  mea 
sured  vertically — to  give  me  light  in  m> 
ancient  window,  and  you  abstract  from 
that  merely  the  space  which  is  measured 
by  13  degrees  one  way  and  8  or  9  degrees 
the  other,  you  abstract  very  little — in  fact, 
that  which  is  hardly  worth  speaking  of, 
especially  if  it  is  abstracted  not  f]X)m  that 
portion  of  sky  area  which  immediately  faces 
the  window,  but  from  the  lateral  portion, 
the  portion  on  one  side  or  the  other — ^be- 
cause  it  is  obvious  that  the  portion  of  sky 
which,  ccBieris  paribus,  gives  light  to  any 
vertical  window  is  that  which  immediately 
faces  the  window,  and  which  is  raised  a 
certain  height  above  the  horizon.  Take 
that  which  ia  immediately  on  one  side,  for 
example,  and  you  must  look  completely 
round  to  look  at  the  sky,  and  it  is  obvious 
that  less  light  comes  to  a  window  from  any 
given  area  in  that  direction  than  from  thj^ 
which  immediately  faces  it.  The  light  in 
such  a  case  comes  down  laterally,  not 
through  the  window,  but,  so  to  say,  out- 
side the  window.  Although,  then,  the 
diminution  of  the  total  sky  area  occa- 
sioned by  the  defendant's  elevation  ap- 
pears to  be  extremely  trifling,  and  would 
not  justify  the  interference  of  this 
Court,  we  must  take  into  consideration, 
not  how  much  of  the  whole  sky  area  the 
plaintiff  has  been  deprived  of,  but  how 
much  has  been  taken  of  that  which  was 
left  to  him  by  the  preexisting  obstruction. 

Now,  let  us  see  how  it  stands  in  that 
respect.  In  this  case  the  measurements 
are  very  simple,  and  it  is  much  less  difficult 
to  make  a  calculation  than  in  many  cases 
where  the  surrounding  buildings  are  not  in 
a  regular  form. 

Now,  what  is  the  effect  of  the  defendant's 
house,  No.  8,  London  Street,  the  face  of 
which  looks  towards  Conduit  Place  9 

That  house  alone  shuts  out  a  space  of 
sky  area  of  no  less  than  70  degrees  mea- 
sured horizontally  and  70  degrees  measured 
vertically. 
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That  is  no  inoaiiflidenible  pcvtioii  of  the 
total  sky  area ;  bot  that  is  not  all ;  becaoas^ 
in  addition  to  that,  we  mnst  take  into 
account  the  space  of  sky  area  sknt  ont  by 
the  adjoining  house,  Na  15,  Conduit  Place, 
as  it  stood  before  the  eleyation.  Now, 
according  to  simple  measurement,  I  find 
this  space  to  be  30  degrees  horizontally 
and  about  60  degrees  vertically:  so  that 
the  quantity  of  sl^  area  shut  out  by  those 
two  houses  together  is,  or  rather  was,  no 
less  than  100  degrees  out  of  180  horizon- 
tally,  and,  on  the  average,  say,  65  degrees 
vertically,  part  of  it  being  70  and  part  60 
degrees  vertically.  Consider  for  a  moment 
what  proportion  that  bears  to  the  total  sky 
area  as  measured  by  180  degrees.  Why, 
it  is  an  enormous  portion  of  it  It  is 
considerably  more  than  half,  not  only  in 
point  of  actual  quantity,  but  it  obstructs 
considerably  more  than  half  the  light  that 
comes,  because  it  shuts  out  that  portion  of 
sky  area  which  faces  the  plaintiff*s  workshop 
window,  and  from  which  by  far  a  larger 
part  of  light  comes  than  from  an  equal 
area  in  any  other  part  of  the  sky.  llien 
there  are  other  buildings  which  I  need  not 
take  into  consideration,  forming  the  con- 
tinuation of  the  street  towards  the  west 
But  when  we  come  to  look  at  the  model 
and  the  plans,  it  is  quite  evident  that  im- 
mediately previous  to  the  defendant's  ele- 
vation of  his  house  No.  15,  the  quantity 
of  light  derived  to  the  plaintiff's  workshop 
window  was  that  portion  that  came  over 
the  house  No.  15,  in  the  space  which  is 
now  blocked  up  by  the  defendant's  erection. 
True,  as  I  have  said,  it  is  no  large  space  in 
itself  but  it  is  a  large  space  witi^  reference 
to  the  space  which  was  left  for  the  access 
of  light,  and  in  that  respect  it  certainly 
does  appear  a  very  material  obstruction, 
and  one  which  a  priori  must  (irrespective 
of  any  evidence  as  to  the  iust  or  any 
opinions  as  to  what  will  be  the  effect)  of 
necessity  have  the  effect  of  diminishing 
the  quantity  of  light  which  previously 
came  to  the  plaintiff's  windows. 

Well,  now,  having  considered  not  merely 
the  absolute  quantity  of  light  abstracted, 
but  what  I  may  call  the  rdative  quantity 
of  light  abstracted  with  regard  to  what  the 
plaintiff  had  left  to  him,  I  come  next  to 
consider  the  evidence  with  reference  to  the 
effect  that  has  been  actually  produced ;  and 


here  we  have,  asusualintluadasBorciBflB, 
a  great  conflict  of  evidence,  espeeiaUy  among 
tiie  scientific  witnesses :  but,  howevtnuefoi 
such  evid^ce  may  be  in  snppoitiog  the 
arguments  of  counsd  on  either  side^  1  do 
not  think  that  I  can  regard  it  as  ef  any 
value  in  coming  to  a  decision  upon  Uie  case, 
except  so  fitf  as  it  bean  oat  the  actual  fikcte 
deposed  to  by  witnesses  who  are  more  iio- 
mediately  concemed  in  tlie  sabject^Datter 
of  the  suit ;  and  in  this  req>ect  I  have  what 
appears  to  me  to  be  conclusive  evidence  on 
the  subject — ^namdy,  this,  that  as  aoon  as 
the  defendant's  building  was  ndaed,  and 
before  any  roof  was  put  on,  and  before  the 
windows  were  put  in,  the  plaintiff  tdla  ns 
that  he  was  obliged  to  remove  his  woikmen 
from  the  workshop  where  th^  had  hitherto 
been  accustomed  to  woik  to  anotho'  room, 
which  looked  into  London  Street,  where 
they  have  light  sufficient  to  cany  on  their 
business. 

Now  it  appears  that  the  ahop^bcard  on 
which  the  journeymen  tailors  need  to 
sit  doing  their  work  was  immediately  doee 
to  the  basement  window,  and  not  only  the 
plaintiff  swears  that  on  the  18th  or  19th  of 
October,  when  this  elevation  was  com- 
pleted, he  was  obliged  to  remove  his  me& 
becMise  they  could  not  see  to  do  dieir 
work,  but  ^e  plaintiff's  foreman  and  his 
three  journeymen  all  swear  to  the  same 
circumstance.  Moreover,  in  oonnesdon  widi 
the  question  of  theneceesi^  of  the  jdaintiff 
removing  Ids  workmen,  tliere  is  evidence 
of  considerable  importance  given  by  a  Mr. 
Stone,  who  was  also  a  tailor,  and  occupied 
these  veiy  premises  for  sevwal  years,  pre- 
viously to  the  time  when  Hie  plaintiff 
became  the  occupier,  and  at  that  time  there 
was  no  building  on  the  opposite  side  of 
Conduit  Phice.  Now,  the  reaa<»i  given  hj 
Stone  for  quitting  the  j^^mises  is  this,  that 
Mr.  Finley,  who  was  the  landlord  of  the 
house  now  occupied  by  the  plaintifi^  and 
of  the  ground  opposite,  built  the  two  houeB 
now  occupied  by  the  defendant,  and  thereby 
interfered  most  seriously  with  his  businees. 
Some  amicable  arrangement^  it  appears,  was 
then  entered  into  between  Finley  and  Stone 
at  the  time ;  but  the  plaintiff  swears  that 
when  he  took  the  premises  and  complained 
to  Finley  about  the  very  little  h^%  which 
there  was  to  the  workshop,  Fislkf  told 
him  that  he  had  left  the  house,  Na  15,  as 
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low  as  it  w«8,  and  did  not  cany  it  up  to 
the  same  height  as  the  other,  in  order  that 
henught  not  more  than  neoeasarily  block 
oat  the  little  light  which  Stone  had ;  and 
motwfWf  that  he  promised  the  plaintiff 
never  to  boild  the  house  any  higher  than 
it  was  then. 

I  nse  this  evidence,  not  for  the  purpose 
of  proving  that  this  additional  diminution 
of  hght  has  necessarily  abstracted  such  a 
quantity  of  light  as  to  prevent  the  plaintiff 
from  carrying  on  his  business,  but  because 
it  tends  veiy  strongly  to  shew  the  probar 
bility  that  such  an  effect  would  be  pro- 
duced And,  independently  of  all  the 
plaintiff's  evidence,  I  infer,  most  conclu- 
sively, from  the  measurements  to  which  I 
iiave  referred,  and  from  eveiy  view  of  the 
matter,  that  the  space  now  occupied  by 
the  defendant's  new  building  was  a  space 
from  which  the  plaintiff  vras  previously 
deriving  light,  and,  in  fru^  the  best  light 
tliat  remained  to  him  for  the  purpose  of 
canying  on  his  work. — [His  Honour  then 
referred  to  the  recent  alteration  of  the 
plaintiff's  ancient  window  as  being  a  cir- 
cmnstance  which  no  longer  affected  the 
present  case,  inasmuch  as  the  principle  of 
Betukaw  ▼.  Bean  had  been  finally  over- 
niied  by  the  House  of  Lords  in  Taplittg  v. 
Jcneif  and  continued] — ^Under  these  cir- 
comstancea,  it  appears  to  me  that  the  case 
is  one  in  which  there  has  been  a  veiy 
material  and  serious  obstruction  of  light, 
sofficioit  to  occasion  a  very  material  impe- 
diment to  the  canying  on  of  tiie  pluntiff's 
hosmeas  in  the  same  manner  and  with  the 
same  convenience  as  before;  and  it  appears 
to  me  clear,  particularly  having  regard  to 
the  opinion  expressed  by  the  Lord  Chan- 
cdlor  in  Yates  v.  Jack,  and  the  Vice 
Chancellor  Wood  in  Dent  v.  the  Auction 
Mart  Company^  that  the  defendant  has 
no  ri^t  to  say  to  the  plaintiff  after 
making  an  erection  which  is  any  impedi- 
ment to  his  light,  <'0h,  if  I  do  diminish 
your  light  a  little,  it  does  not  matter;  you 
can  still  cany  on  your  business.  Only  look 
at  other  persons  much  worse  off  than  your- 
self in  this  respect"  That  is  no  answer  to 
a  case  of  obstruction  of  light  The  plaintiff 
has  a  right  to  have  his  property  protected, 
and,  as  a  matter  of  principle,  the  quantity 
of  h^t  which  a  man  receives  into  his 
ancient  windows,  being,  as  it  is,  an  ease- 


ment which  he  acquires  along  with  the  build- 
ing itself,  is  as  much  a  part  of  Ids  proper^ 
as  the  house  itself^  and,  as  such,  it  carries 
with  it  as  much  right  to  be  protected 
by  this  Court  as  any  other  description  of 
property.  True  it  is  that  there  xni^t  be 
such  a  trifling  impediment  as  not  to  make 
it  worth  whUe  for  tins  or  any  other  Court 
to  interfere ;  and  I  can  also  wdl  understand 
that  there  might  be  such  a  trifling  amount 
of  iiguiy  inflicted  as  would,  perhaps,  war- 
rant a  Court  of  law  in  giving  a  certain 
small  amount  of  damages,  idthough  it  would 
not  justify  an  application  to  this  Court 
But,  as  a  general  principle,  it  appears  to 
me  that  where  there  is  evidence  to  shew 
that  the  comfort  and  enjoyment  of  a  man 
and  his  frunily  (supposing  he  is  canying 
on  no  business  on  the  premises)  is  seriously 
affected,  that  is  of  itself  sufficient  to  justify 
the  interference  of  the  Court;  and  so,  more 
particularly,  is  a  plaintiff  entitled  to  the 
protection  of  this  Court  in  a  case  of  any 
interference  with  his  business,  such  that,  in 
consequence  of  the  diminution  of  light,  he 
cannot  carry  on  business  with  the  same 
frusility  as  before. 

Upon  this  general  principle,  which  I  con- 
sider ought  to  govern  the  Court,  and  which 
is  in  fiM^  the  principle  of  the  decided  cases, 
I  conceive  that  whatever  tends  to  the  dimi- 
nution of  Hght  and  to  an  interference  with 
the  plaintiff's  convenience  and  advantage 
in  carrying  on  his  business,  justifies  the 
interference  of  this  Court ;  and  in  the  pre- 
sent case,  if ,  as  I  think,  the  Court  would  have 
been  justified  in  granting  an  injunction, 
supposing  the  erection  had  not  actually 
taken  place  but  vras  only  threatened,  now 
that  the  building  has  been  erected  and 
the  plaintiff  asks  fr>r  damages,  it  appears 
to  me  quite  dear  that  the  Court  on^t  to 
grant  relief  There  must  be  a  declaration 
that  the  plaintiff  is  entitled  to  compensa- 
tion in  damages,  and  an  inquiry  what  the 
amount  of  that  compensation  ought  to  be, 
with  a  direction  ordering  the  defendant  to 
pay  the  amount  so  found,  and  then  it  will 
not  be  necessary  to  come  back  to  the  Court 
upon  further  consideration. 

8o]ifliior»-Mr.  H.  White,  Ibr  pbmliff ;  Mean. 
Lee^  Pembetton  k  Beevei,  for  defeadaat 
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LoBos  JvanoBs. 
March 
May: 

Specific  Performance  —  Voluntary  Set- 
tUment — Valuable  Consideration — 27  Eliz, 
c.  4. — Partieg, 

A,  exemted  a  settlement  of  htrtdUa- 
fnentSj  of  tMeh  she  toas  owner  «a  fee 
simpUy  on  herself  for  lifpy  cmd,  on  her 
decease,  on  her  nephew  B,  in  fee.  The 
considerations  expressed  on  the  deed  were 
natural  lose  and  affediony  emd  a  cove- 
nant by  B,  to  indemnify  A,  against  incum- 
brances. But  it  appeared^  from  eaarinsie 
evidenecj  that  an  agreement  by  B,  carried 
out^  at  considerable  expense^  by  him  mfr* 
sequently  to,  but  on  the  faith  of  the  eaoeeutum 
of  the  settlement^  to  change  hds  place  ofremr 
denee  at  A.'s  desire^  teas  also  a  consider- 
ation, A.  afienmxrds  contracted  to  sell  the 
estate  to  a  stremger;  and  the  purchaser  com- 
meneed  the  present  suit  for  specific  perform- 
ance of  the  contract  against  A.  and  B.  The 
hilly  on  appeal  by  B,  was  dismissed  by  the 
Lords  Jnstioes  (reversing  the  judgment  of 
the  Master  of  the  RoUb),  on  the  ground  that, 
regard  being  had  to  the  covenant  of  indem- 
nity and  the  agreement  for  change  of  resi- 
dence, the  settlement  was  not  voluntary  and 
without  consideration. 

The  Court,  in  considering  the  question 
whether  a  settlement  be  or  be  not  voluntary, 
does  not  regard  the  amount  of  the  consider- 
ation for  the  settlement,  but  simply  whether 
the  transaction  be  bona  fide  one  of  bargain 
or  of  gift  merely. 

^emble-^Persons  taking  interests  under 
a  settlement  of  realty  alleged  to  be  voluntary 
are  properly  made  parties  to  a  suit  for  spe- 
cific performance  commenced  by  a  subsequent 
purchased  against  his  vendor,  the  settlor. 

Semble — Where  a  settlement  has  been 
decreed  to  be  set  aside  as  voluntary,  and 
therefore  void  as  against  a  purchaser,  the 
Court  will  not  hold  the  purchase-money  of 
the  realty  subject  to  the  trusts  of  the  settle- 
wkent 

Leach  «.  Dene  (1)  noticed  and  disap- 
proved. 

This  was  a  suit  for  specific  performanoe 
of  a  contract  to  sell  an  estate  called  *'  The 

(1)  1  Chanc.  Rep.  78:  8.c.  dted  by  Lord  Eldon, 
ISVee.  91. 


Oaks,"  near  FaTcrshain,  In  Kent,  coii- 
menced  by  the  purchaser  against  tbe  vendor, 
Miss  Mai^garatGraoe  Toker,  and  also  agiiiiBk 
Philip  Champion  Toker,  and  Mn.  Amii 
Toker,  a  widow,  who  reapectively  dauMd 
to  be  entitled  under  ifldentDreaeaBmitadby 
Miss  Toker  on  the  16th  of  Novemba^  1863, 
andthelSthofSeptenber,  1854,B8toboUi 
of  which  the  pkmtiff  denied  that  he  had 
had  notice  prior  to  his  ooBtiact  with  Wm 
Toker,  and  which  he  also  alleged  to  be 
▼olontary,  and  therefore  finuidnknt  and 
void  onder  27  EUis.  c  4. 

The  fee  simple  of  the  eatete  had  ongia- 
ally  belonged  to  the  defendant  Hiiiip 
Champion  Toker,  who  had  suooeedad  to 
it  in  1849  aa  his  lathei^s  heir-at-law;  bntit 
had  been  purchased  from  him  hy  his  aunt, 
the  defendant  Miss  Toker,  in  Apol, 
1852. 

By  the  indentare,  dated  the  16th  of  No- 
yember,  186S,  and  ezecnted  hj  Miss  Tok« 
on  that  day,  and  to  which  Miss  Toker, 
PhiHp  Champion  Toker  and  hii  solicilor, 
Richard  Batdraiat,  were  parfciBs  of  ^fin^ 
second  and  third  parts  raspeefeively,  Mx» 
Toker,   who  was  then  the  owner  in  ke 
simple,  in  consideration  of  natiind  love  and 
affection  towards  her  nephew,  and  of  tfo 
covenant  and  agreement  therein  contane^ 
and  in  oonaideration  of  10a.  paid  to  her  by 
Riohanl  Batimrst,  granted  The  Oaka  eitata 
to  Bathnrat  and  his  heiis^   to  hold  tbe 
same,  bat  snbject  to  the  aeveral  chaigeay 
debts  and  inoumbtaaces  to  which  the  aame 
was  liaUe,  to  him  and  hia  heira,  to  the 
uaef  foUowiag,  namely,,  to  the  «ae  of  Mk» 
Toker  and  her  aasigna  for  her  lile,  without 
impeachment  of  waste ;  and  after  her  de- 
cease, to  such  uses  and  upon  sock  traste  aa 
the  defendant  Phil%>  Champinn  Toker  migfai 
by  deed  appoint^  and  in  de£aiilt  of  appcnnt^ 
ment,  to  the  use  of  Philip  Champion  Toker 
and  his  assigns  iot  life ;  and  upon  dete^ 
mination  of  that  eMate  during  his  lifei  to 
the  use  of  Bathmst  and  his  heua  dniing 
his  life,  in  trust  for  Philip  a  Toker  and  hie 
assigns,  and  after  his  decease,  to  the  use  of 
his  hears  and  assigns  for  ever. 

The  deed  reserved  to  Mias  Toker  a 
power  to  giant  leases  for  twenty^ 
years,  at  raek-rents,  and  to  graert  building 
leases  for  ninety-nine  years,  but  without 
taking  any  fine ;  and  Miss  Toker  covenanted 
with  Bathuist  and  his  heirs  for  the  further 
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MBUcanoe  of  the  iMKeditamenIs  and  pro- 

miies.   AndincoBfiideratioaoftheprenuseB 

Pliilip  C.  Toker,  for  himself,  his  heiis,  ex- 

ecnton  and  administratora,  oovenanted  with 

Miss  Toker,  her  keirs,  executors  and  ad^ 

miniitntors,  that  he,  his  heirs,  executors 

and  adminiatratora,  appointeea  qb  assigns, 

would  pay  or  discharge,  or  cause  to  be  .paid 

or  diacha^jed,  the  seTetiil  chai^ges,  debts  and 

incumbrances  then  diarged  or  secured  upon 

the  estate,  and  all  interest  which  should 

grow  due  in  respect  thereof  from  and  after 

her  decease ;  and  that  he  and  they  would 

or  should  at  all  times  thereafter  keep  hann- 

ieasaad  indeomified  the  said  Miss  Toker, 

her  hein,  executors  and  administratois,  and 

her  and  their  lands,  estatoa  and  effects, 

fiom  and  against  all  auch.  ohargea,  debta 

and  incnmbranoes,  and  all  interest  to  grow 

due  in  respect  thereof  as  aforesaid  from 

and  after  hear  decease,  but  not  from  any 

interest    aocming   in    her   lifetime,    and 

from  and  against  all  proceedings  against 

her,  her  b^^    execntors  or  administra- 

tors,  and  against  all  costs  which  she  or 

they  might  be  put  unto  by  the  non-pay^ 

ment  of  such  charges  and  debts,  or  of  the 

intereat  which  shoiUd  accrue  thereon  after 

her  decease ;  and  it  was  provided,  that  the 

said  covenanta  ahould   not  absolve  Miss 

Toker,  her  heirs,  executors,  admimstrators 

or  aasignsy  from  payments  of  interest  which 

should  aocme  during  her  life ;  and  that  in 

case  the  aaid  Phil^)  C.  Toker  should  during 

her  life  pay  off  any  principal  sum  then 

chaiged  upon  the  estate,  die,  her  heirs, 

executora,  administetors  or  assigns,  would 

pay  tohLn  the  intereat  which,  during  her 

life,  shoold  have    accrued    on  the    sum 

discharged  at  the  same  rate  of  interest 

Miss  Toker,  at  the  time  of  the  execution 
of  this  indenture,  and  since  the  previous 
28th  of  October,  1853,  had  been  residing 
at  Brighton,  in  the  house  of  Philip  G. 
Toker,  as  his  guest.  But  Mr.  Toker  shortly 
afterwards,  as  appeared  from  extrinsic 
parol  evidence,  which  the  Lords  Justices 
decided  to  be  admissible  to  prove  a  con- 
sideration for  the  settlement,  which  did 
not  appear  on  the  settlement  itself,  was  in- 
duced by  Miss  Toker,  and,  as  he  alleged,  on 
the  fidth  of  the  settlement  of  November, 
to  consent  to 'break  up  his  establishment, 
and  remove  with  his  family  and  Miss 
Toker  to  The  Oaks,  where  it  was  agreed 


that  they  ahould  reside  together,  he  defray- 
ing the  cost  of  the  establishment,  and  she 
paying  him  a  yearly  sum  of  200/.  while 
residii^  with  him. 

This  agiieement  was  actually  carried  out ; 
and  in  Deoembeor,  1853,  Mr.  Toker  did,  and 
at  considerable  expense  and  inconvenience^ 
as  the  evidence  proved,  remove  to  The  Oaks. 
Mi3s  Toker  lived  there  in  his  fEonily  till  the 
7th  of  Marpb,  1854;  but  on  that  day  she 
left,  and  took  up  her  residence  with  some 
other  connexiona ;  and  shortly  afterwards 
Mr.  Toker  himself  removed  from  The  Oaka^ 
and  gave  up  possession  to  her» 

On  the  18th  of  September,  1854,  Miss 
Toker  executed  another  settlement  oi  this 
property  in  favour  of  the  defendant  Mrs, 
Annn  Toker.;  and  in  July,  1859,  Miss 
Toker  filed  a  bill  against  Mr.  Tokei;,  Toker 
V.  Toker  (2),  for  the  purpose  of  having  the 
settlement  of  November,  .1853,  set  aside^ 
on  the  ground  of  its  having  been  obtained 
by  fraud,  misrepresentation  and  undue  in- 
fluence. The  Master  of  the  HolIs,  however, 
was  of  opinion  that  the  plaintiff  had  not 
made  out  the  case  thus  set  up  against  Mr. 
Toker,  and  dLsmisaed  the  bill;  and,  on 
appeal,  the  Lords  Justices  affirmed  that 
decree. 

The  present  suit  arose  in  consequence  of 
an  agreement  by  the  plaintiff  with  Miss 
Toker,  in  the  year  18G3,  for  the  purchase 
from  the  latter,  for  the  sum  of  9,500/.,  of 
the  kereditaments  comprised  in  the  inden- 
tures of  November,  1853^  and  Septembei^ 
1854.  The  sgreement  was  contained  in 
oertain  letters  m  the  months  of  April  and 
May  in  that  ye^r;  but  the  plaintiff  denied 
that  he  had  any  notice  of  the  settlements  of 
1853  and  1854  till  the  title  was  in  course 
of  being  investigated.  On  the  disclosure 
of  the  settlement  of  1 853»  the  plaintiff,  in 
Mardh,  1864,  filed  the  bill  in  this  suit, 
alleging  that  he  had  had  notice  of  the  set- 
tlement of  the  16th  of  November,  1853, 
after  the  conclusion  of  his  contract  for  pur- 
chase, and,  by  an  amendment  of  the  bill, 
that  he  had  had  notice  of  the  settlement, 
dated  the  18th  of  September,  1854,  after 
the  institution  of  the  siut,  and  that  he 
could  not  safely  complete  his  contract  with 
the  defendant  Miss  Toker  without  the  con- 
currence of  the  defendants  Philip  C.  Toker 

(2)  32  Law  J.  JU\}.  (n.b.)  Chaiic.  322. 
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and  Mn.  Anna  Toker,  and  cliarging  that 
both  of  these  indentures  were  voluntary  and 
made  without  consideration,  and  that  tlie 
same,  and  all  dealings  under  them,  were 
void  as  against  him  as  a  purchaser  for 
valuable  consideration,  under  the  statute 
27  EUz.  c.  4,  and  that  the  defendants  Hiilip 
C.  Toker  and  Anna  Toker,  and  all  other 
necessaiy  parties,  ought  to  be  decreed  to 
concur  in  the  conveyance  to  the  plaintiff; 
and  that,  if  necessary,  both  the  inden- 
tures mentioned  ought  to  be  given  up  to  be 
cancelled. 

The  bill  (Hrayed  that  the  agreement  by 
the  letters  might  be  declared  a  binding 
agreement^  and  one  which  ought  to  be  spe- 
(^cally  performed ;  that  Miie  Toker  and 
also  the  defendants  Philip  C.  Toker  and 
Anna  Toker  might  be  decreed  to  concur  in 
the  conveyance ;  and  that  the  defendants, 
or  some  of  them,  might  be  ordered  to  pay 
to  the  plaintiff  such  damages  as  the  Court 
might  award  by  reason  of  the  non-peiform- 
ance  of  the  agreement 

The  defendant  Miss  Toker,  by  her  an- 
swer, insisted  that  the  deed  of  the  16th  of 
November,  1853,  was  a  mere  voluntary 
settlement,  made  without  any  good  or  valu- 
able consideration ;  and  she  staged  that  she 
had  always  been  ready  and  willing  to  per- 
form her  contract  with  the  plaintiff^  so  fiir 
as,  under  the  circumstances,  it  was  in  her 
power  to  perform  it ;  and,  fdrther,  that  the 
plaintiff  had  had  notice  of  the  settlement 
before  the  contract  with  her  was  entered 
into,  and  that  that  deed  was  not  executed 
by  llie  defendant  Philip  C.  Toker  until  the 
month  of  September,  1859. 

The  defendant  Anna  Toker,  having  been 
made  party  to  the  suit  by  an  amendment 
of  the  bill,  by  her  answer  to  the  amended 
bill,  in  which  the  defendant  Miss  Toker 
joined,  insisted  that  the  settlement  of  the 
16th  of  November,  1853,  was  voluntary 
and  inoperative  against  ike  deed  of  the 
18th  of  September,  1854,  and  that  the  last- 
mentioned  deed  was  made  for  valuable 
consideration;  but  she  allied  her  readi- 
ness, if  necessary,  to  concur  in  the  convey- 
ance to  the  plaintiff.  The  defendant  Miss 
Toker,  by  this  her  second  answer,  said  that 
she  did  not  insist  that  the  deed  of  the 
18th  of  September,  1854,  was  voluntary 
and  inoperative  against  the  plaintiff  as  pur- 
chaser; but  both  of  these  defendants  said 


that  they  would  ooncmr  in  the  sde^  and 
would  join  in  the  ccmveyanoe  to  him. 

The  defendant  Philip  C  Toker,  by  liis 
answer,  fully  set  forth  the  drcomstancei 
which  led  up  to,  and  which  followed  upon, 
the  settlement  of  the  16th  of  No?en2ber, 
1853.     He  alleged  that  the  plaintiff  vas 
aware  of  the  de^  of  the  16th  of  November, 
1853,  and  that  he  (the  defendant)  was  enti- 
tied  thereunder,  subject  to  the  life  interest 
of  Miss  Toker,  long  before  the  month  of 
April,  1863,  when  the  treaty  for  the  pio^ 
chase  commenced;  and  he  insisted  that  be 
was  entitled  thereto  in  fee  simple  expectant 
upon  the  decease  of  Miss  Toker;  that  the 
settlement  was   not  voluntaiy,  but  vaa 
executed  by  her  for  valuable  oonsidenliaii, 
and  that  tiie  arrangement  and  agreement 
prior  to  the  execution  thereof  and  the  spb- 
dal  covenants  on  Ids  part  therein  consti- 
tuted such  valuable  consideration ;  that  lira 
settlement  was  not  void  against  the  pbun- 
tiff,  but  was  valid  and  binding  upon  hua 
and  all  other  persons;  and  that  no  valid 
contract  or  conveyance  could  be  made  or 
executed  except  by  himself  or  with  bis 
concurrence;  and  he  submitted  and  insisted 
that  even  if  the  plaintiff  should  be  held 
entitled  to  a  specific  performance  by  reason 
that  the  settlement  was  to  be  taken  as  void 
as  against  the  plaintiff  as  a  purchaser  under 
the  statute,  at  all  events  the  said  settle- 
ment was  valid  as  against  Margaret  Qrace 
Toker  and  binding  upon  her,  and  that  in 
such  case  the  purchase-money  ou^t  to  be 
substituted  for  the  property  and  treated  as 
subject  to  trusts  similar  to  the  limitations 
of  the  property  contained  in  the  said  in- 
denture, or  that  the  purchase^noney,  after 
deducting  the  mortgages  and  the  value  of 
Margaret  Grace  Toker's  life  interest,  oo^ 
to  be  paid  to  him,  and  that  the  purdiaae- 
money  ought  to  be  brought  into  court  in 
the  meanwhile. 

The  cause  was  heard  before  the  Master 
of  the  Rolls  in  May,  1865,  and  on  the  1st 
of  June  his  Lordship  gave  judgment  (3). 

The  defendant  Hiilip  C.  Toker  i^i^ed. 

(8)  The  Mastib  or  ths  Bolls. — ^I  have  tmd 
throagh  the  eridenoe  in  this  caee  verr  attentively, 
and  I  have  oome  to  the  eonduiaii,  wiiidh  I  beliive 
I  expiewod  in  the  oonzse  of  the  anpamanl,  that 
there  was  no  ooTisiderataon  ^idutteyer  for  this  dted; 
that  the  deed  was  a  mere  volontstfj  dead.  la 
point  of  feet,  it  was  not  ai^gfoed  bstoa  mt,  but  it 
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Mr,  SotUhffoie  and  Mr.  Plummer,  for 
the  plaintiff,  contended  that  the  defendant 
Philip  Toker,  though  not  chargeable  with 
moral  firaud,  had  committed  a  fraud  within 
the  meaning  of  27  Eliz.  c.  4,  and  that,  as 
Courts  of  equity  had  a  concurrent  jurisdic^ 
tion  with  Courts  of  law  in  the  matter  of 
fraud,  this  Court  would  make  a  decree 
for  the  taking  the  legal  estate  out  of  the 
defendant.  Whenever  a  settlement  was 
proved  to  be  voluntaiy,  this  Court  would 
aid  a  subsequent  purchaser  for  valuable 
consideration  against  the  persons  claiming 
under  the  settlement;  nor  had  the  volun- 
teer any  equity  against  the  purchase- 
money — 

BuckU  V.  Mitchell,  18  Yes.  100. 
WillaU  V.  Busby,  5  Beav.   193;  s.c. 

12  Law  J.  Rep.  (n.s.)  Chanc.  105. 
Dakifiif  V.  Whimper,  26  Beav.  568. 
Pulvertofi  V.  Pulvertoft,  8  Ves.  84. 
Mr.  Toker's    covenant  to   indemnify  the 
settlor  against    the  mortgage    had    been 
attempted  to  be  set  up  for  him  in  proof 
that  the  settlement   was    not  voluntary. 
But  no  liability  was  thereby  imposed  upon 
him,  other  than  would  have  attached  to 
him  under  the  conveyance  without  express 
stipulation;  and  such  a  liability  therefore 
could  not  be  held  to  amount  to  a  valuable 
consideration — 

TwddeU  V.  Tweddell,  2  Bro.  C.C.  100. 
Waring  v.  Ward,  7  Ves.  332,  337. 
Woodsv,  Huniingford,  3  Ves.  128, 130. 

WM  aamiised  to  be  so  in  the  case  of  ToherY,  Toker, 
the  principal  case,  when  I  decided  that  this  was  a 
good  deed ;  but  that  it  was  a  perfectly  volantary 
deed,  I  have  not  the  alighteet  doubt.    The  first 
.  question  which  was  raised  was  this:   It  was  said 
that  it  was  not  volnntary,  because  there  was  an 
undertaking  on  the  part  of  the  grantee  of  the  pro- 
pirrty  to  hold  the  grantor  indemnified  as  against 
the  mortgages  that  were  upon  the  property.  That 
appears  to  me  to  amount  to  nothing.  Of  course,  if 
you  convey  property  to  a  person,  the  person  to 
whom  it  is  conreyed  must  pay  the  chaiges  upon 
it ;  in  fact  the  equity  of  redemption  was  conveyed 
without  any  consideration  whatever.    The  other 
circumstanoe  is  one  which  undoubtedly  might  have 
been  the  subject  of  consideration  between  Bliss 
Toker  and  Mr.  Toker,  if  it  had  really  been  so  ex- 
pressed, and  that  was,  that  they  should  live  toge- 
ther at  The  Oaks,  and  keep  house  together;  in  fact, 
that  she  should  pay  a  certain  sum  towards  the 
maintenance  of  the  fiunily,  and  that  he  should  not 
pay  any  rent  whatever.   The  advantages  seem  to 
be  almost,  or  entirely,  on  the  side  of  Mr.  Toker;  but 
still  there  would  be  sufficient  to  support  a  considera- 
tion if  this  were  expKssed  to  be  so  in  the  deed.   It 

XSW  SSKIKS,  35.~CHAHa 


Barham  v.  the  Earl  of  Thanet,  3  Myl. 

6  K.  607;  8.  c.  3  Law  J.  Rep.  (n.s.) 
Chanc  228. 

The  Earl  of  Oxford  v.  Lady  Rodney, 
U  Ves.  417. 

Barry  y. Harding,  1  Jo.^Lat.  475, 486. 
J/r.  BaggaUay  and  Mr,  W.  A,  Clark, 
for  the  defendant  Philip  Toker,  the  appel- 
lant.— In  the  first  place,  Mr.  Toker  was 
not  a  proper  party  to  the  suit  As  between 
him  and  the  settlor  this  Court  would  be 
neutral  It  did  not  favour,  although  it 
would  not  oppose,  attempts  by  voluntary 
settlors  to  cancel  their  own  acts — 

Smith  V.  Garland,  2  Mer.  123. 

Johnson  V.  Legard,  Turn.  &  R.   281, 
294. 

Sugd.  Vend,  df  Pur,  720,  14th  ed. 
Neither,  as  between  a  volunteer  and  a  sub- 
sequent purchaser,  would  this  Court  inter- 
fere on  the  latter's  behalf  for  the  purpose 
of  clearing  up  his  title.  Such  a  purchaser, 
with  notice  of  the  settlement,  purchased  at 
lus  own  peril — 

Ferrars  v.  Cherry,  2  Vem.  384. 

Pulvertoft  V.  Pulvertoft,  18  Ves.  94. 
On  the  plaintifiTs  own  contention  that  the 
settlement  was  voluntary,  Mr.  Toker  had 
no  estate  to  reconvey;  and  strangers  to  the 
contract,  which  the  plaintiff  was  seeking  to 
enforce,  were  not  proper  parties  to  the  suit — 

Mole  V.  Smi^  Jacob,  490,  494. 

Tasker  v.  Small,  3  Myl.  &  Cr.  63;  s.c. 

7  Law  J.  Rep.  (k.s.)  Chanc.  19. 

is  true  that  such  a  consideration  need  not  be  ex- 
pressed in  the  deed  if  it  really  was  part  of  the  con- 
sideration; but  the  evidence  satisfies  me  that  it 
was  no  part  of  the  consideration  at  all,  and  that 
the  arrangement  entered  into  was  subsequent  to 
the  deed  being  executed,  and  Mr.  Bathurst's  evi- 
dence on  that  subject  is^  in  my  opinion,  quite 
conclusive.  I  am  of  opinion,  therefore,  that  there 
was  no  consideration  whatever,  that  this  was  a 
purely  voluntary  deed,  and  that  the  purchaser  for 
value  is  entitled  to  have  the  property  conveyed  to 
him.  The  better  course  will  be  to  make  a  declara- 
tion that  this  deed  is  a  void  deed  as  against  the 
plaintiff  Townend,  and  decree  specific  performance 
accordingly.  I  cannot  give  any  direction  as  to  the 
costs ;  and  I  consider  it  totally  out  of  the  question 
that  I  should  give  any  direction  as  to  the  purchase- 
money.  Certainly  nothing  as  to  such  a  direction  is 
to  be  found  in  any  of  the  cases,  beyond  a  dictum  of 
Lord  Ellenborough,  which  is  conclusive  upon  it, 
and  I  think  that  has  been  followed  by  Pulvertofi 
V.  Pulvertoft,  I  conceive  that  to  be  quite  settled. 
The  result  is^  that  there  must  be  a  decree  for  specific 
performance,  with  a  direction  to  the  defendant 
Philip  C.  Toker  to  join  in  the  conveyance." 
41 
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The  West  Midland  Railway  Company 
Y.  Nixon^  1  Hem.  &  M.  176, 
was  distinguishable  from  the  latter  case. 
If  the  settlement  were  indeed  purely  volun- 
tary, it  was,  as  against  the  subsequent  pur- 
chaser, mere  waste  paper,  and  the  purchaser 
ought  to  be  told  to  "  take  his  remedy  at 
law,"  as  Lord  Hardwicke  said  in 

Btnnet  v,  Muagrove^  2  Yes.  sen.  51,  52. 
Decisions  both  in  equity  and  at  common 
law,  such  as 

Buckle  V.  Miichellf  ubi  supra, 

Doe  d.  Otley  t.  Manning^  9  East,  59, 

Currie  v.  Nind,  1  MyL  k  Cr.  17,  25 ; 
8.C.  5  Law  J.  Rep.  (n.s.)  Chanc.  169 ; 
and  the  like,  which  were  authorities  for 
voluntary  settlements  being  void,  shewed 
also  the  impropriety  of  making  donees 
under  them  parties  to  suits  by  purchasers. 
And  although  in  the  present  case  the 
Master  of  the  RoUs  had  aided  the  phdntiff 
against  Mr.  Toker,  a  volunteer,  his  Lord- 
ship had  himself,  in  a  recent  case,  which 
was  now  under  appeal,  refused  to  make 
a  volunteer  execute  a  legal  assignment  to  a 
subsequent  purchaser — 

De  Hoghton  v.  Money ^  1  Law  Rep.  Eq.  154. 
Actual  fraud  was  a  ground  on  which  this 
Court  would  order  a  reconveyance  to  be 
executed  where  there  had  been  no  sufficient 
consideration — 

Clark  v.  Malpcu,  31  Law  J.  Rep.  (n.s.) 
Chanc.  696  (reversing  a  decree  of  the 
Master  of  the  Rolls,  31  Beav.  554). 
But  here  only  constructive  or  presumed 
fraud — ^that  is,  fraud  under  the  statute  of 
Elizabeth — was  chargeable  against  Mr. 
Toker,  for  it  had  already  been  decided 
that  there  was  no  actual  fraud — 

Toker  v.  Toker,  32  Law  J.  Rep.  (n.8.) 
Chanc.  322 ;  s.  c.  31  Beav.  629. 
The  one  exception  to  the  rule  that,  in  cases 
of  constructive  fraud  under  the  statute,  this 
Court  would  leave  the  purchaser  to  his 
legal  remedies,  was  where,  the  legal  estate 
being  outstanding  in  trustees,  the  aid  of 
the  Court  was  necessary  to  get  it  out  of 
them,  since  the  statute  did  not  operate  on 
a  bare  legal  interest  Where  the  Court  had 
interfered  on  a  purchaser's  behalf  against  a 
volunteer  this  circumstance  would  be  found 
to  have  been  present — 

Buckle  V.  Mitchell,  ubi  supra. 
Lister  v.  Turner,  5  Hare,  281 ;  s.  c.  15 
Law  J.  Rep.  (n.s.)  Chanc.  336. 


WillaU  V.  Busby,  ubi  supra. 
Daking  v.  Whimper,  ubi  supra. 
[Lord  Justics  Turneb,  on  consalting 
the  Registrar's  book,  observed  that  it  ap- 
peared by  the  decree  in  Willats  v.  Busbjf 
that  the  beneficiaries  were  ordered  to  join 
in  the  reconveyance.] 

But,  secondly,  this  settlement  was  not 
voluntary.  In  order  to  make  a  settlement 
voluntary  within  the  meaning  of  the  statnte 
it  must  have  been  made  entirely  withoat 
consideration.  The  grant  of  an  indenmity 
or  the  undertaking  of  a  liability  to  laiae 
money  for  the  benefit  of  the  settlor,  whether 
the  money  was,  in  fiact,  raised  or  not,  took  a 
conveyance  out  of  the  statute — 

Roe  d.  Hamertou  v.  MiUon,  2  Wib. 

356,  358. 
Nunn  V.   Wilsmore,  8  Term  Rep.  521, 

529. 
Thompson  v.  Webster,  4  De  Qex  &  J. 
600;  s.  c.  4  Drew,  628;  28  Law  J. 
Rep.  (n.s.)  Chanc.  700. 
Ford  V.  Stuart,  15  Beav.  493, 503;  s.  c. 

21  Law  J.  Rep.  (n.h.)  Chanc  514. 
Stephens  V.  Olive,  2  Bro.  C.C.  90. 
WorrallY,  Jacob,  3Mer.  266,  269. 
And  in  addition  to  the  covenant  as  to  mort- 
gages, the  agreement  by  Mr.  Toker  to  g^Te 
up  his  residence  at  Brighton  and  move  to 
The  Oaks,  which,  though  carried  out  subse- 
quently, was  in  fact  made  prior  to  the  ex- 
ecution of  the  settlement  and  formed  with 
the  settlement  one  joint  arrangement,  was 
itself  a  valuable  consideration  for  the  settle- 
ment   Extrinsic  evidence  was  allowed  for 
the  purpose  of  proving  a  valuable  consider- 
ation for  an  apparently  voluntary  settle- 
ment— 

Chapman  v.  Emery,  Cowp.  278. 
Pott  V.  Todhunter,  2  ColL  76. 
GaU  V.  Williamson,  8  Mee.  &  W.  409; 
s.  c.  10  Law  J.  Rep.  (n.s.)  Exch.  446. 
And  when  one  consideration  was  stated  in 
the  instrument,  evidence  might  be  given 
of  another  and  larger  consideration,  if  not 
contradictory  to  the  instrument — 

Clifford  V.  TurreU,  1  You.  &  C.  C.C. 
138, 149 ;  s.  c,  14  Law  J.  Rep.  (n.s.) 
Chanc.  390. 
Then,  thirdly,  even  if  the  Court  were  a^sdoM 
Mr.  Toker  on  the  first  two  points,  yet  it 
ought  to  order  the  money  to  be  paid  into 
court  and  give  liberty  to  apply  for  it  « 
between  the  co-defendants.    If  Mr.  Toker 
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were  held  a  trustee  of  the  estate  for  the 
])urchaser,  the  purchaser  should  be  held  a 
trustee  of  the  purchase-money  for  him.  It 
bad  already  been  shewn  that  this  Court 
would  not  directly  aid  a  settlor  to  set 
aside  a  voluntary  settlement ;  and  it  would 
not  aid  him  indirectly.  The  statute  of  Eliza- 
beth was  intended  to  benefit  purchasers, 
but  not  vendors.  It  made  such  conveyances 
void,  but  as  against  purchasers  only,  giving 
a  subsequent  purchaser  the  estate,  but 
giving  volunteers  the  benefit  of  the  pur- 
chase-money. It  had  done  so  formerly — 
Leach  V.    Dene^    1    Chanc.  Rep.    78; 

8.C.  cited  18  Yes.  91. 
Parry  v.  Cartoarden,  2  Dick.  644; 
S.C.  ISVes.  92  n. 
The  only  two  cases  which  were  really  in 
point  as  opposed  to  Mr.  Toker^s  claim  to 
the  purchase-money,  assuming  the  settle- 
ment to  be  purely  voluntary,  were 

Palvertoft  v.  Pnlvertoft,  ubi  supra, 
and 

Ihelyn  v.  Templar,  2  Bro.  C.C.  148; 
8.  c  18  Yes.  91. 
In  the  former  of  those  cases.  Lord  Eldon 
relied  on  the  latter.  But  Evelyn  v.  Templar 
did  not  decide,  as  Lord  Eldon  supposed, 
that  the  purchase-money  could  not  be  laid 
hold  of  in  favour  of  volunteers,  but  simply 
that  it  conld  not  be  laid  hold  of  through 
the  purchaser,  that  is,  that  a  volunteer 
could  not  ask  the  Court  to  compel  a  subse- 
quent purchaser  to  recognize  to  a  certain 
extent  a  voluntary  settlement  It  was,  in- 
deed, not  true  to  say  that  the  Court  would 
not  assist  at  all  a  volunteer — 

FleUkfry.  Fletcher,  4  Hare,  67;  s.  c.  14 
Law  J.  Hep.  (n.s.)  Chanc.  ^^, 
A  volunteer  could  redeem ;  and  both  at 
law  and  in  equity  he  could  enforce  cove- 
nants for  further  assurance  and  quiet  enjoy- 
ment— 

Ward  V.  Audland,  16  Mee.  k  W.  862. 
Cox  V.  Barnard,  8  Hare,  310. 
Hala  V.  Cox,  1  New  Rep.  344. 

Mr.  Fischer,  for  the  defendants  Miss 
Toker  and  Mrs.  Toker. — Notice  of  a  volun- 
tary settlement  was  immaterial.  As  to  the 
argument  from  the  covenant  for  further 
assurance,  if  on  such  a  covenant  there  were 
any  liability,  it  must  be  in  damages.  Again, 
with  reference  to  the  argument  on  the  sub- 
ject of  having  made  Mr.  Toker  a  party,  as 


he  had  a  legal  interest  in  one  estate  and 
an  equitable  in  another,  it  was  necessary 
to  join  him  in  the  suit  in  order  to  get  the 
interests  out  of  him.  His  claim  was  a  cloud 
on  the  title  at  all  events.  At  the  same  time, 
if  the  Court  declared  the  settlement  volun- 
tary, the  concurrence  of  the  volunteer  in 
the  conveyance  might  perhaps  be  need- 


HolfordY.  Holford,  1  Chanc.  Cas.  216, 
was  referred  to. 

Mr,  Southgaie,  in  reply. — ^The  relief  as 
against  a  volunteer  by  no  means  depended 
on  there  being  a  legal  estate  outstanding 
in  trustees.  When  that  had  been  the  case, 
as  in  Bvckle  v.  Mitchell  and  WilUxU  v. 
Bushy,  it  was  a  mere  accident  The  argu- 
ment that  the  plaintiff  had  his  proper 
remedy  at  law  overlooked  the  fact  that 
law  could  at  all  events  take  no  cognizance 
of  a  voluntary  settlement  of  an  equity  of 
redemption.  It  was  equally  unreasonable  to 
urge  an  undertaking  to  discharge  a  mort- 
gage debt  of  1,500^.  as  a  valuable  consider- 
ation for  a  settlement  of  an  estate  worth 
over  9,000^.  Whether  Mr.  Toker  should  be 
ordered  to  join  in  a  reconveyance  or  not 
was  a  mere  matter  of  detail — The  following 
additional  authorities  were  referred  to  in 
reply— 

Douglasse  v.  Waad,  1  Chanc.  Cas.  99. 

Stachpoole  v.  Stachpoole,  4  Dm.  k  W. 
320. 

Kerrison  v.  Dorrien,  9  Bing.  76;  s.  o. 

1  Law  J.  Rep.  (n.s.)  C.P.  166. 
Peacock  Y,  Monk,  1  Yes.  128. 

Dale  V.  Hamilton,  5  Hare,  369 ;  s.  c. 
16  Law  J.  Rep.  (n.s.)  Chanc.  126 ; 

2  Ph.  266;   16  Law  J.  Rep.  (n.s.) 
Chanc.  397. 

Their  Lordships  reserved  judgment,  in- 
timating an  intention,  if  possible,  to  dis- 
pose of  De  Hoghton  v.  Money,  which  had 
been  set  down,  but  not  yet  heard,  on  appeal, 
at  the  same  time  with  the  present  case. 
However,  that  appeal  had  not  yet  been 
heard  when  judgment  was  delivered  in  the 
present  case. 

Lord  Justice  Turner  (May  8),  after  a 
statement  of  the  facts  of  the  case,  pro- 
ceeded —  The  first  point  relied  upon  in 
support  of  this  appeal  was,  that  the  validity 
or  invalidity  of  the  settlement  dated  the 
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16th  of  Noyember,  1853,  as  against  the 
plaintiff,  could  not  properly  be  tried  in  this 
suit, — ^that  the  plaintiff  was  not  entitled  tO 
make  the  persons  interested  under  the  set- 
tlement parties  to  a  suit  of  this  description. 
It  is  not  necessary  for  ns,  in  my  opinion, 
to  decide  this  point,  nor  do  I  mean  to  bind 
myself  to  any  final  opinion  upon  it ;  bat 
the  strong  inclination  of  my  opinion  is,  that 
this  objection  .on  the  part  of  the  appeUant 
cannot  be  maintained  It  is,  no  doubt,  true 
that  in  ordinary  cases  of  suits  for  specific 
performance  the  vendor  and  purchaser  are 
the  only  proper  and  necessary  parties  to 
the  suit ;  but  in  a  case  of  this  description, 
the  settlement,  if  voluntaxy,  is  fraudulent 
and  void  against  the  purchaser,  and  the 
purchaser,  who  is,  of  course,  entitled  to  the 
best  title  which  the  vendor  can  make,  must, 
it  should  seem,  be  entitled  to  have  the 
question  tried  whether  the  settlement  is 
voluntary  or  not  That  is  a  question  which 
cannot  be  tried  between  the  vendor  and  the 
persons  interested  under  the  settlement,  for 
the  settlement  is  binding  upon  the  vendor. 
It  is  a  question  which  can  be  tried  only  by 
the  purchaser;  and  if  to  be  tried  with  him, 
I  see  no  reason  why  it  should  not  be  tried 
in  a  suit  for  specific  performance,  rather 
than  that  it  should  be  made  the  subject 
of  a  distinct  and  separate  suit, — ^the  more 
so  as  it  is  a  question  which  affects  the 
validity  no  less  than  the  performance  of 
the  contract. 

Such  a  casp  does  not,  it  is  to  be  observed, 
stand  upon  tae  same  footing  as  the  ordinary 
case  in  which  it  is  doubtM  whether  the 
vendor  has  power  to  sell,  and  in  which 
the  Court  might  dismiss  the  bill  upon  the 
ground  of  that  doubt ;  for  to  deal  with  a 
case  like  the  present  upon  that  footing 
would  go  fer  to  destroy  the  effect  of  the 
statute  as  applied  to  voluntary  settlements, 
as  no  purchaser  would  accept  the  title  with- 
out being  satisfied  that  the  settlement  was 
invalid  against  him ;  and  it  would  therefore, 
to  say  the  least,  be  difficult  to  effect  any 
sale  of  property  comprised  in  such  a  settle- 
ment There  is  enough,  therefore,  as  it 
appears  to  me,  to  distinguish  cases  of  this 
description  from  the  ordinary  cases  of  spe- 
cific performance ;  but  at  all  events  it  appears 
to  have  been  the  constant  practice  of  the 
Court  to  make  persons  interested  under 
settlements  alleged  to  be  voluntary  parties 


to  suits  of  this  description,  and  I  am  not 
disposed  to  alter  the  practice. 

It  was  argued  for  the  appeUant  that  the 
purchaser  takes  his  title  under  the  statute, 
which    avoids    the    voluntaiy  settlement 
against  him,  and  that  the  cases  in  which 
the  parties  interested  nnder  tilie  settlement 
have  been  made  parties  to  suits  for  speofic 
performance  have  been  cases  in  which  the 
legal  estate  was  outstanding  in  traatees; 
but  although  the  purchaser  takes  his  title 
under  the  statute,  he  is  not  the  less  entitled 
to  the  best  title  which  his  vendor  can  make 
him ;  and  as  to  the  cases,  they  have  not  all 
proceeded  upon  the  ground  suggested,  nor 
do  I  think  that  it  is  a  sound  ground  npon 
which  to  proceed ;  for  if  all  the  cestuis  que 
trttst  be  volunteers,  I  apprehend  the  con- 
veyance to   the  trustees    would   be  void 
against  the  purchaser,  no  less  than  the  in- 
terest of  the  eestuis  que  trust;  otherwise,  in 
every  case  of  a  voluntary  settlement  in  wliich 
the  legal  estate  was  vested  in  trustees,  the 
trustees  would,  by  force  of  their  legal  estate, 
be  entitled  to  recover  or  hold  at  law  against 
the  purchaser. 

llie  substantial  question,  however,  in  the 
present  case  is,  whether  the  settlement  in 
question  was  voluntary  and  fraudulent  and 
void  against  the  plaintiff,  the  purchaser. 
The  Master  of  the  Rolls  was  of  opinion 
that  it  was,  and  has  decided  the  case  ac- 
cordingly ;  but  with  all  respect  to  his  Lord- 
ship's judgment,  I  differ  from  him  in  opinion 
upon  this  point.  The  question,  as  I  appre- 
hend, in  cases  of  this  description  is,  whether 
there  was  consideration  for  the  settlement 
The  Court  not  entering  into  the  quantum 
of  consideration,  in  effect  the  question  is, 
whether  the  transaction  was  one  of  baigain 
or  one  of  gift  merely;  and  I  am  of  opinion 
that  there  was  consideration  for  this  settle- 
ment, and  that  the  case  is  one  of  bargain 
and  not  of  gift  merely.  The  settlement  par- 
ports  to  be  made,  not  in  consideration  of 
natural  love  and  affection  only,  but  of  the 
covenants  contained  in  it  on  the  part  of 
Philip  Champion  Toker.  Under  these  cove- 
nant^ if  any  of  the  persons  having  debts, 
charges  or  incumbrances  affecting  the  estate 
should  take  proceedings  against  it  in  the 
lifetime  of  Maigaret  Grace  Toker,  the  de- 
fendant Philip  Champion  Toker  would  be 
bound  to  indemnify  her  against  those  pro- 
ceedings, and  all  costs  and  expenses  oonse- 
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qnent  npon  them.  If  therefore  any  of  the 
mortgagees  called  for  payment  during  the 
lifetime  of  Miss  Toker,  the  defendant  Philip 
Champion  Toker  would  be  compelled  either 
to  procure  some  person  to  take  a  transfer 
of  the  mortgage,  or  to  raise  the  money 
necessaiy  for  the  discharge  of  it  In  the  case 
of  a  transfer,  the  expenses  of  the  transfer 
would  fall  upon  him ;  in  the  case  of  the 
money  being  raised,  he  might  be  obliged 
to  pay  interestezoeeding  the  interest  secured 
by  the  mortgage,  yet  he  could  only  charge 
Miss  Toker  with  interest  at  the  latter  rate. 
Miss  Toker,  the  settlor,  was  in  effect  by 
this  deed  placed  in  the  position  of  having 
during  her  life  the  whole  income  of  the 
estate,  subject  only  to  interest  at  the  rate 
then  payable  upon  the  charges,  and  she  was 
placed  in  this  position  at  the  risk  and  ex- 
pense of  the  defendant  Philip  Champion 
Toker. 

It  was  said,  for  the  plaintiff,  that  the  last- 
named  defendant  came  under  no  further 
liability  than  the  law  would  have  imposed 
upon  him,  and  several  cases  were  cited  upon 
this  point ;  but  I  can  find  nothing  in  those 
authorities  which  can  affect  a  case  like  the 
present,  which  is  not  a  case  of  sale,  but  of 
settlement;  nor  do  I  see  any  principle  which 
can  throw  upon  a  reversioner  the  obligation 
of  indemnifying  a  tenant  for  life. 

How  this  case  must  have  stood  if  it  had 
been  alleged  and  proved  that  these  cove- 
nants were  inserted  in  the  deed  only  for  the 
purpose  of  raising  a  consideration  for  it,  it 
is  unnecessary  for  us  to  say.  There  is  no 
such  allegation  or  proof,  and,  I  think,  there- 
fore, that  upon  the  face  of  this  deed  itself 
there  is  enough  to  take  the  case  out  of  the 
operation  of  the  statute.  But,  assuming 
this  point  to  be  open  to  doubt,  there  is  no 
question  that  evidence  is  admissible  to  shew 
that  there  was  consideration  for  the  deed  not 
appearing  upon  the  face  of  it ;  and  it  seems 
to  me  that  there  is  here  sufficient  proof  of 
such  consideration.  The  evidence,  as  I  have 
said,  fully  satisfies  my  mind  that  the  defen- 
dant, Philip  Champion  Toker,  removed 
with  his  family  from  Brighton  to  The  Oaks ; 
that  he  agreed  to  incur,  and  did  in  fact 
incur,  considerable  expense  by  reason  of  that 
removal,  and  that  he  subjected  himself  to 
increased  expense  in  residing  at  The  Oaks, 
and  that  he  did  so  upon  the  faith  of  this 
settlement  being  executed,   and  that  he 


would  not  have  done  so  unless  this  settle- 
ment had  been  made ;  and  I  am  of  opinion 
that  these  circumstances  alone  are  sufficient 
to  take  the  case  out  of  the  statute.  The 
case  of  Stiles  v.  the  Attorney  General  (4), 
bears  strongly  upon  this  point  In  that  case 
Dr.  Young  had  quitted  the  family  of  Lord 
Exeter,  and  had  refused  an  annuity  of  100/. 
a  year  which  had  been  offered  him  to  con- 
tinue as  a  tutor  in  that  family,  upon  the 
solicitation  of  the  Duke  of  Wharton,  and 
assurances  on  his  part  that  he  would  pro- 
vide more  amply  for  him ;  and  an  annuity 
given  by  the  Duke  of  Wharton  to  Dr.  Young 
was  upheld  against  the  Duke's  creditors. 
Lord  Hardwicke,  in  that  case,  after  referring 
to  the  facts  which  I  have  stated,  said,  "  K 
this  be  the  truth  of  the  fact,  and  it  is 
nowhere  contradicted,  it  does  certainly 
amount  to  a  valuable  consideration,  for  it 
has  been  truly  said  that  it  will  equally 
arise  where  a  person  gives  up  a  certain 
pecuniary  advantage  at  the  time  of  the 
grant,  as  where  a  sum  of  money  is  actually 
paid  down  at  the  time.'' 

The  view  which  I  have  taken  upon  this 
point  is  also  supported  by  Doe  v.  James  (5) 
and  Bvllock  v.  Sadleir  (6).  It  was  argued, 
for  the  plaintiff,  that  the  agreement  for 
residence  at  The  Oaks  was  wholly  distinct 
£rom  the  agreement  for  the  settlementi 
and  was  not  concluded  until  after  the 
settlement  had  been  executed  ;  but,  in  my 
opinion,  the  evidence  shews  that  it  was 
the  foundation  of  the  settlement,  although 
the  precise  terms  of  the  arrangement  may 
not  have  been  fully  agreed  upon  before  the 
settlement  was  made.  Again,  it  was  said, 
that  if  this  agreement  had  been  part  of  the 
consideration  for  the  settlement,  it  would 
have  been  mentioned  in  the  deed ;  but  this 
argument  goes  too  far :  if  followed  out  to 
its  consequences,  it  would  go  to  the  extent 
of  excluding  any  consideration  not  appear- 
ing upon  the  face  of  the  deed. 

Another  point  which  was  much  discussed 
in  the  course  of  the  argument  before  us 
was,  whether,  assuming  the  settlement  to 
be  set  aside,  the  purchase -money  ought 
not  to  be  held  to  be  subject  to  the  same 
trusts  to  which  the  estate  would  have 
been  subject;  but  upon  this  point,  abo^ 

(4)  2  Atk.  162. 

(5)  16  EMt,  212. 

(6)  Ambl.  764. 
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it  is  not  necessary  for  ns  to  give  any 
opinion.  I  have  thought  it  right,  how- 
ever, to  mention  the  point,  as  I  have  been 
kindly  furnished,  by  a  gentleman  in  the 
Becord  Office,  with  a  copy  of  the  decree  in 
Leach  V.  Dene^  from  which  it  appears  that 
the  purchase-money  was  so  dealt  with  in 
that  case ;  but  the  later  cases  are  so  much 
the  other  way,  in  point  both  of  decision 
and  of  dicta,  that  we  should  not,  in  my 
opinion,  be  justified  in  acting  in  opposition 
to  them.  If  they  are  not  well  founded  it  is 
for  the  House  of  Lords,  and  not  for  us,  to 
correct  them.  I  think  it  will  be  convenient 
that  the  decree  in  Leach  v.  Dene  (7)  should 


be  appended  to  the  case  now  before  us,  vhen 
it  comes  to  be  reported. 

This  bill  ought,  in  my  opinion,  to  be  dis- 
missed  as  to  the  defenduit  Philip  Champion 
Toker,  with  costs;  and  as  to  the  other 
defendants,  without  costs. 

Lord  Justice  Knight  Bruc&— I  am 
of  the  same  opinion. 

Solicitor,  for  defendant  appealing,  Henry  Pfailfippi ; 
Bolidton  for  the  other  defendants,  MeHra.  Wiuta 
ft  Sons ;  for  plaintilF,  Measra.  Langfotd  &  Man- 
den,  agents  for  Wi|^twick,  Kisgsfavd  h.  Ytmsc, 
of  Canterhaiy. 


(7)  The  decree  in  the  case  of  LecLcK  v.  DeiK, 
above  referred  to  by  the  Lord  Justice  Tomer,  is  as 
foUows:~Chanoei7,  Reg.  Lib.  B.  1640,  fol.  677. 
Hartis,  18  Julii.^lliis  cause  beinge  beard  the  24th 
of  May  last,  before  Mr.  Justice  Fofrter,  the  sub- 
stance of  the  plaintiff's  suite  beinge  to  have  certeyne 
articles  of  agreement  made  betweeoe  the  plaintiff 
and  the  sud  Richard  Dene  to  bee  performed  con- 
ceminge  the  purchase  of  twoe  Utile  mannom  called 
Whitbeard  and  Veins,  for  the  which  the  plaintiff 
was  to  pay  to  the  said  Richard  1,325  li.,  and  that 
the  premises  might  bee  assured  to  the  plaintiff  ao- 
cordiogly  was  the  effect  of  the  bill ;  but  in  regard 
the  greatest  dilBcultie  in  the  said  cause  at  the 
hearinge  arised  out  of  a  deed  which  the  defendant 
then  produced,  and  which  deed  neither  the  plaintiff 
nor  his  councell  had  ever  view  of  before,  It  was 
then  ordered  that  the  said  deed  should  bee  pro- 
duced before  Mr.  Page,  one  Ac.,  whoe  should  state 
the  case  upon  the  said  deed,  and  to  oertifie  what 
estates,  uses,  trusts,  or  powers  were  thereby  limited, 
which  the  Master  havinge  accordingly  donne,  made 
his  reporte,  thereby  eertifyinge  the  particuler  uses, 
trusts  and  covenants  in  the  said  deed  conteyned, 
and  afterwards,  upon  the  9th  day  of  June  last,  upon 
the  motion  of  the  plaintiff's  councell,  and  upon  the 
readinge  of  the  said  Master's  reporte,  it  was  by 
the  said  Judge  ordered,  for  the  reasons  in  the  order 
and  reporte  oontevned,  that  the  artioles  in  the  said 
order  upon  the  hearinge  mentioned  should  bee 
decreed,  and  the  defendant  Richard  Dene,  the 
trustees  John  Webb  and  Robert  Cookram,  and  the 
said  Roger  Dene,  should  all  joyne  in  the  conveyance 
of  the  lands  in  question  untoe  the  plaintiff,  accord- 
ing to  the  said  articles  and  bargaine  made  with  the 
said  Richard  Dene,  unless  the  defendant  havinge 
notice  thereof  should,  by  the  first  day  of  this  iMt 
term,  shew  good  cause  to  the  contrary ;  and  now 
the  matter  beinge  this  day  debated  before  the 
Right  Honourable  the  Lord  Keeper,  in  the  pre- 
sence of  the  councell  on  both  sides,  upon  the  whole 
matter,  his  Lord»hip  being  assisted  by  Mr.  Justice 
Foster  and  Mr.  Justice  Heath,  Forasmuch  as  the 
articles  made  between  the  plaintiff  and  the  defen- 
dant Richard  are  by  answers  confessed,  and  the 
tender  of  the  money  by  the  plaintiff  is  proved,  the 
said  Lordes  the  Judges  decbured  that  the  said  deed 
of  uses,  bearinge  date  in  August  15  Carol!,  beinge 


a  voluntsiy  conveyance,  and  the  sud  Bichsid 
Dene  whoe  made  the  same  afterwards  sellinge  the 
pranxaes  untoe  the  plaintiff  for  valuable  oonoden- 
tion,  the  said  voluntary  conveyance  is  found  within 
the  statute,  and  the  tendringe  of  the  money  by  ths 
plaintiff  is  as  good  a  performance  of  the  contract, 
on  his  parte,  as  if  the  money  were  paid,  the  defen- 
dant Richard  Dene  havinge  refused  to  accept 
thereof,  and  therefore  held  fitte  that  the  defendant 
Richard  should  make  good  and  performe  his  con- 
tract and  perfect  the  assurance  accordingly,  the 
rather  for  that  the  defendant  Richard  dotlw  by  his 
answere  oflhr  the  same  eo  as  hee  might  have  a  fur* 
ther  consideraoion,  and  for  the  defendant  Roger 
Dene^  it  is  but  jast  that  hee  should  be  in  the  same 
case  with  his  father,  as  if  his  father  had  never  made 
the  voluntary  conveyance  for  see  much  as  is  be- 
tweene  the  plaintiff  and  his  father ;  but  for  the 
trustees  they  ought  in  all  justice  and  equitie  to  be 
fireed  and  saved  harmles  and  discharged  of  theire 
debts  and  trusts,  his  Lordship  dothe  thereupon 
order  and  decree  that  the  said  articles  of  agree- 
ment made  betweene  the  plaintiff  and  the  defen- 
dant Richard  Dene  bee  in  every  parte  perfonned 
according  to  the  true  intent  and  mesninge  thereof, 
and  the  said  Richard  Dene  shall  make  assurance 
of  the  premises  and  free  the  same  of  incombraoces 
accordingly ;  and  the  said  Roger,  the  aonne,  is  to 
be  subject  to  this  decree  acoordinge  to  the  ssid 
articles  of  agreement  made  between  hia  father  and 
the  plaintiff;  but  for  the  conveyance  in  August, 
15  Carol],  the  same  is  not  hereby  impeached  ss 
between  the  defendant,  the  father  and  thesonne,  for 
any  advancement  or  other  chaige  thereby  setled  on 
the  said  Roger  the  sonne,  otherwise  than  for  makioge 
good  the  said  articles  of  agreement  made  as  afbie- 
said  betweene  the  defendant  Richard  Dene  and  the 
plaintiff;  but  the  said  trustees  are  not  to  loose  any 
benefitt  by  the  said  agreement  and  bargaine  made 
betweene  the  plaintiff  and  the  said  Richard  Dene 
aforesaid,  but  shall  bee  paid  all  theire  debts  and 
charges  due  to  them  out  of  the  lands  conveyed  unto 
them  by  the  said  deed  of  trust  made  as  aforesaid, 
and  to  that  end  the  twoe  next  Justices  of  the  Peaoe 
in  the  county  where  the  land  lieth,  whi<^  is  to  bes 
conveyed  to  the  plaintiff  as  aforesaid,  are  to  take 
the  aocompte  of  the  said  trustees,  and  to  see  what 
is  due  untoe  them  from  the  said  RIdiard  Dene, 
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M.R. 
Lord  Romillt. 

June  19, 


»MILLT.  \ 

9,20.   j 


In  re  thb   commebcial 

BANK    CORPORATION    OF 
INDIA  AND  THB  EAST. 


Company — Winding^p — Negotiation  of 
Bills — Official  Liquidator* 8  Duty — Cre- 
ditors—Setrof. 

The  official  liquidator  of  a  company  in 
course  of  being  wound  up  should  not,  as  a 
rule,  discount  bills  of  exchange  which  come 
to  his  hands,  but  should  retain  then^  until 
they  arrive  at  maturity,  though  there 
may  be  cases  of  exception  to  this  rule. 
The  official  liquidator  should  not,  in  any 
ease,  negotiate  bills  without  the  sanction 
of  the  Judge  in  chambers,  and  the  appli- 
cation for  such  sanction  should  only  be 
made  after  notice  to  any  person  who 
might  be  prejudiced  by  the  negotiation  of 
thebaU. 

Where  the  holders  of  certain  overdue  biUs 
of  an  insolvent  company,  in  course  of  being 
wound  up,  were  also  the  acceptors  of  certain 
bills  not  yet  arrived  at  maturity,  in  the 
hands  of  the  official  liquidator  of  the  com- 
pany, the  Court  refused  to  allow  them  to 
set  off  the  sum  due  to  them  from  the  company 
against  the  amount  due  from  them  to  the 
company  on  their  acceptatices,  but  directed 
the  official  liquidator  not  to  negotiate  the 
bais. 

This  was  a  motion  on  behalf  of  the  official 
liquidator  of  the  above-named  bank  corpo- 
ration, which  was  in  course  of  being  wotmd 
up,  to  discharge  an  order  restraining  the 

or  for  whAt  some  of  money  they,  or  either  of 
them,  sUjid  ingaged  for  as  the  p^p  debt  of  the  said 
KichArd,  and  to  that  eod  the  said  Justices  are  to 
bee  armed  with  a  commission  for  proofFe  of  all  the 
debts  wherein  they  are  ingaged,  and  by  the  said 
deed  are  to  bee  paid,  which  beinge  ascertained  the 
plaintiflT  ahall  pay  unto  them  the  mony  which  hee 
18  to  pay  upon  the  said  agreement  for  the  purchase 
of  the  aaid  premises  towards  the  dischaq^ge  of 
theire  said  ingagements ;  and  thereupon  it  is  like- 
wise ordered  and  decreed  that  the  said  trustees  and 
the  aaid  Roger  Dene  shall  all  joyne  in  perfecting 
the  Gonreyances  of  the  lands  in  question  unto 
the  plaintifl^  and  the  plaintiff  to  hold  and  enjoy  the 
same  against  the  defendants  and  all  clayminge  under 
them  ainoe  the  said  articles  of  agreement,  and  the 
overploa  of  the  purohase-mony,  if  any  shall  remaine, 
shall  bee  paid  by  the  said  trustees  to  the  said  Roger 
Dene,  the  Sonne,  in  such  manner  as  by  the  said 
▼uluntarj  conreyanoe  is  setled. 


corporation  £rom  parting  with  two  bills  of 
exchange. 

Messrs.  Smith,  Fleming  k  Co.,  a  firm 
trading  in  London,  were  the  holders  in 
their  own  right,  and  for  value,  of  four  bills 
of  exchange,  amounting  together  to  6,300/., 
dated  respectively  the  28th  of  April,  1866, 
and  drawn  by  the  Bombay  branch  of  the 
above  corporation,  on  the  London  Joint- 
Stock  Bank,  payable  six  months  after  sight 
to  the  order  of  Messrs.  Nicol  &  Co.,  who 
had  indorsed  the  same  to  Messrs.  Smith, 
Fleming  &  Co.  These  bills  arrived  in  Lon- 
don on  the  23rd  of  May,  1866,  and  were 
presented  at  the  London  Joint-Stock  Bank, 
when  acceptance  of  them  was  refused, 
with  the  answer,  "  Refer  to  the  drawers." 
They  were  then  presented  to  the  Commer- 
cial Bank,  at  their  head  office,  for  accept- 
ance, when  they  were  dishonoured.  On  the 
same  23rd  of  May  the  Commercial  Bank 
received  two  bills,  for  1,485/.  2s.  2d.  and 
3,670/.  7s.  ed.,  dated  respectively  the  17th 
and  20th  of  April,  1866,  drawn  by  Messrs. 
Mackinnon,  Mackenzie  &  Co.  of  Calcutta, 
on  the  said  firm  of  Smith,  Fleming  &  Co., 
and  payable  six  months  after  sight  to  the 
drawers'  order,  and  by  them  the  drawers 
indorsed  specially  to  the  Commercial  Bank 
These  two  drafts  had  shipping  documents 
attached  to  them,  as  a  security  for  accept- 
ance. Messrs.  Smith,  Fleming  &  Co. 
accepted  these  two  bills,  which  remained 
in  the  hands  of  the  Commercial  Bank.  An 
order  for  winding  up  the  Commercial  Bank 
was  made  on  the  28th  of  May,  1866.  In 
consequence  of  this  order  Messrs.  Smith 
^  Fleming  were  unable  to  take  proceedings 
at  law  for  the  recovery  of  the  amount  due 
to  them  from  the  Commercial  Bank  on  the 
four  dishonoured  drafts.  Under  these  cir- 
cumstances they  claimed  to  be  entitled  in 
equity  to  retain  and  set  off  the  sum  due  to 
them  from  the  Commercial  Bank  ('pro 
tantoj  against  the  amount  due  from  their 
firm  on  their  said  acceptances;  and  on  the 
29th  of  May  they  obtained  the  restraining 
order  in  respect  of  which  this  motion  was 
made. 

Mr.  Selwyn  and  Mr.  Kekewich,  for  the 
official  liquidator,  argued  that  the  effect  of 
the  restraining  order  was  to  give  an  undue 
preference  to  a  particular  creditor,  which 
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ihe  Court  would  not  do.  The  winding  up 
was  for  the  benefit  of  all  creditors  equidly, 
and  the  duty  of  the  official  liquidator  was 
to  treat  all  equaUy.  The  policy  of  the 
Winding-up  Acts  was  shewn  by  the  pur- 
posed omission  from  them  of  the  provision 
allowing  mutual  claims  to  be  set  off,  which 
had  been  introduced  into  the  Bankruptcy 
and  Insolvent  Acts — 

12  <fe  13  Vict,  c,  106.  3, 171. 
Moreover,   in  this  case,   the  acceptances 
were  not  yet  due,  and  there  could  not  be  a 
set-off  of  a  debt  not  due  against  one  already 
due. 

Sir  Hugh  Cairns  and  Mr,  Druee,  on 
behalf  of  Messrs.  Smith,  Fleming  k  Co., 
contended  that  the  right  of  set-off  existed 
upon  general  equitable  grounds,  and  inas- 
much as  the  winding-up  order  was  a  judg- 
ment in  &vour  of  every  creditor  of  the 
bank,  the  Court  would  not,  under  it,  alter 
the  position  of  the  parties,  or  lend  its  aid 
to  defeat  equitable  rights,  which  otherwise 
would  have  existed — 

Ex  parU  Blagden,  19  Yes.  465-467. 
Freeman    v.    Lomas,    9    Hare,    109 ; 
s.  c.  20  Law  J.  Rep.  (n.b.)  Chanc. 
564. 

Mr,  Selwyny  in  reply. 

The  Master  of  the  Rolls  (June  20) 
said  he  had  deferred  expressing  his  opin- 
ion before,  not  because  he  had  much  doubt 
upon  this  case,  but  because  he  thought  it 
one  for  a  careful  consideration  of  the  mode 
in  which  the  Court  should  deal  with  cases 
of  this  description.  It  was  important  to  lay 
down  a  general  rule,  for  the  Ck>urt,  being  in 
the  nature  of  a  trustee  for  all  parties,  would 
not  be  justified  in  doing  anything  to  give 
to  any  one  class  of  creditors  an  advantage 
over  another  class.  It  was  clear,  on  the 
general  principles  of  equity,  that  no  one 
creditor  must  be  preferred. 

In  this  case  the  applicants,  Messrs. 
Smith,  Fleming  A  Co.,  were  creditors  of  the 
bank  when  they  accepted  the  two  bills  of 
exchange;  and  if  these  bills  had  remained 
in  the  hands  of  the  bank  till  they  arrived  at 
maturity,  the  applicants  might  clearly  have 
set  one  claim  off  against  another.  The  appli- 
cation on  behalf  of  the  liquidator  was  that  he 


might  discount  the  bills,  and  thus  tbt  the 
bank  might  be  allowed  to  do,  through  i 
third  party,  what  they  could  not  do  them- 
selves; but  the  Court  would  not  eanction 
anythbig  which  could  give  one  daas  of 
creditors  an  advantage  over  others.  The 
general  rule  was  that  all  bills  should  remain 
in  the  hands  of  the  official  liquidator  until 
they  arrived  at  maturity,  though  there  were 
some  cases  in  which  it  might  be  proper  for 
the  bills  to  be  discounted  earlier;  but  such 
cases  were  of  rare  occurrence.  Thefactthat 
to  put  the  bills  into  negotiation  would  be 
giving  one  creditor  an  advantage  over 
another,  was  in  itself  a  sufficient  reason 
against  allowing  it  With  regard  to  the 
form  of  the  application,  he  doubted  whether 
it  should  be  n^e  in  this  way.  He  thought 
the  rule  should  be  that  the  official  liquida- 
tor should  not  negotiate  bilb  at  all,  without 
the  sanction  of  the  Judge  in  chambers,  and 
he  ought,  before  applying  for  such  sanction, 
to  give  notice  to  any  one  who  might  be 
prejudiced  by  the  n^otiation  of  the  biUa, 
to  shew  cause  why  such  sanction  should 
not  be  given.  If  any  person  having  such 
a  notice  did  not  come  in  and  oppose  the 
application,  he  must  then  take  the  conse- 
quences. In  this  case  he  would  make  no 
order,  except  to  direct  the  official  liquidator 
not  to  negotiate  the  bills. 

The  costs  of  all  parties  to  be  paid  out  of 
the  estate. 

Another  case  of  an  exactly  similar  nature, 
where  Messrs.  Gledstanes  &  Co.  claimed 
to  be  entitled  to  a  setoff  on  precisely  the 
same  grounds  as  Messrs.  Smith  <&  Fleming, 
in  the  case  above  reported,  was  not 
argued. 


SoHciton-~Menn.Fro8h&eld«  k  Co.,  &r  tbe  official 
liqaidMor;  Meam.  Mumy,  Son  k  Go.,  far 
Menn.  Smith,  Fleming  At  Go. ;  Mid  VLmtn. 
Traren,  Smith  ft  Co.,  for  Measn.  Gledrtuietft 
Co. 
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THB  ATTOBNBT  OENEBAL  V. 
THB  PROPRIBTOBS  OF  THB 
BRADFORD  NAVIGATION. 

Injunction  —  Pending  Appeal  at  Law 
— Laches  by  Public — Nuisance  gradtMlly 
growing. 

Where  a  ease  for  granting  an  injunctum 
hat  been  established  in  an  action  at  common 
law,  the  Court  will  not  stay  its  hand  in 
granting  the  injunction  because  the  decision 
at  law  is  under  appeal^  unless  the  Court 
itself  has  some  doubt  of  the  propriety  of 
the  decision  at  law. 

Though  the  public  can  lose  their  right  to 
an  injunction  by  lacheSy  this  does  not  apply 
to  the  ease  of  a  gradually  growing  nuisance. 

Where  a  canal  company  pumped  foul 
water  into  their  canaly  so  as  to  make  the 
canal  a  nuisance,  it  was  held  no  defence  that 
the  foulness  was  caused  by  other  persons. 

Observations  on  Wood  v.  Sutcliffe  (1). 

The  Bradford  Canal  Company  were  em- 
powered by  their  act,  passed  in  the  year 
1770,  to  take  water  from  the  Bradford 
fieck,  then  a  pore  stream,  for  the  purposes 
of  their  canal,  which  was  soon  afterwards 
constmcted.  Since  that  time  the  water  had 
gradually  become  impure,  through  no  fault 
of  the  company,  but  the  water  being  con- 
tinued to  be  let  into  the  canal  the  canal 
hecame  a  nuisance.  On  the  5th  of  August, 
1864,  an  indictment  was  preferred  against 
the  company  and  their  lessees,  at  the  Leeds 
Arizes,  which  was  removed  by  certiorari 
into  the  Court  of  Queen's  Bench.  A  ver- 
dict for  the  Crown  was  returned  by  consent, 
in  March  1865,  subject  to  a  special  case. 
This  was  argued,  at  Westminster,  on  the 
15th  of  June,  1865,  and  judgment  directed 
to  be  entered  up  for  the  Crown  against  the 
lessees.  The  special  case  is  fully  reported 
in  34  Law  J.  Rep.  (n.s.)  Q.B.  191.  Notice 
of  appeal  from  this  judgment  had  been 
given. 

An  information  was  filed,  on  the  2l8t  of 
June,  1865,  at  the  relation  of  some  of  the 
inhabitants  of  Bradford  against  the  com- 
pany and  their  lessees,  J.  Crowther  and 
S.  Dixon,  to  restrain  them  from  allowing 
foul  water  to  pass  into  the  canal  or  keep- 
ing it  there  so  as  to   cause  a  nuisance. 

(1)  2  Shn.  N.&  168  ;  ■.  e.  21  Uw  J.  Bm.  (v.8.) 
Chjuie.  25S. 

Nkw  Sbbub,  35.— Cbavo. 


The  information  stated  that  the  canal  had 
been  for  many  years  growing  offensive,  but 
that  the  mischief  had  been  rapidly  in- 
creasing within  the  last  twenty  years. 

The  defendants  alleged  that  if  the  water 
were  allowed  to  take  its  natural  course, 
instead  of  being  diverted  into  the  canal, 
the  stream  would  create  as  great  a  nuisance 
as  the  canaL 

The  Attorney  General  (Sir  R.  Palmer), 
Mr.  Oiffard,  and  Mr.  H.  C.  Jones,  for  the 
relators. 

Mr.  Giffard,  Mr.  Amphlett,  and  Mr. 
J.  Pearson,  for  the  defendants,  said  the 
nuisance  would  be  as  great  as  before,  even 
if  the  injunction  were  granted,  as  the  beck 
woidd  be  fouler  than  the  canal.  The  rela- 
tors did  not  come  into  court  with  clean 
hands,  as  they  represented  the  town  which 
had  fouled  the  beck.  It  was  impossible  for 
the  defendants  to  have  stopped  the  nuisance 
by  litigation — 

Woodv.  Sutcliffe,  21  Law  J.  Rep.  (n.s.) 
Chanc.  253;  s.c  2  Sim.  N.S.  163. 
The  Attorney  General  would  lose  right  to 
relief  by  laches,  and  too  long  a  time  had 
been  allowed  to  elapse.  He  had  also  been 
guilty  of  acquiescence,  and  allowed  the  de- 
fendants to  make  great  expenditure — 
The  Attorney  General  v.  Johnson,  2 
Wilson's  C.C.  87. 
On  public  grounds  the  injunction  ought  not 
to  be  granted,  as  it  would  close  the  canal, 
which  was  a  highway.  The  defendants  had 
not  themselves  created  the  nuisance ;  they 
had  done  no  positive  act ;  they  had,  at  the 
most  been  guilty  of  nonfeasance.  It  was 
not  in  all  cases  where  there  was  a  right 
established  at  law  that  the  Court  would 
grant  an  injunction — 

Lavfrence  v.  Austin,  34  Law  J.  Rep. 

(n.s.)  Chanc.  598. 
DureU  v.  Pritchard,  ante,  223. 
The  Curriers  Co.  v.  CorbeU,  13  W.  Rep. 

1056. 
Deere  v.  Guest^   1   M.  A  C.  516;  s.c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  69. 
Wood  V.  Sutcliffe,  ubi  supra. 
Swaine  v.  Grea^  Northern  Railway  Com- 
pany, 33  Law  J.  Rep.  (n.s.)  Chanc. 
399. 
After  all,  the  Court  of  law  might  consider 
that,  though  the  defendants  were  legally 
guilty  of  Sie  nuisance,  it  was  not  radly 
4K 
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their  default,  and  a  mere  nominal  fine  might 
be  inflicted.  The  case  was  bona  fide  under 
appeal,  and  the  Court  would  wait  the  result 
of  appeal  before  granting  the  injunction. — 
The  A  ttorjiey  General  y.  Cleaver,  18  Ves. 

211. 
Wicks  V,  Hunt,  Johns.  372. 
They  also  cited 

The  Attorney  General  v.  Sheffield  Gas 
Gomtumerd  Company,  3  De  Gex,  M.  & 
G.  304 ;  s.  c.  22  Law  J.  Rep.  (n.s.) 
Chanc.  811. 
The  Attorney  General^   in   reply. — The 
right  having  been  so  far  established  at  law, 
the  Court  would  not  wait  further  proceed- 
ings at  law — 

Imperial  Gas  Company  v.  Broadbent, 
7  H.L.  Cas,  600;    s.  c.   29  Law  J. 
Rep.    (n.s.)   Chanc.    377  :  affirming 
7  De  Gex,  M.  &  G.  436;  s.  c.  26 
Law  J.  Rep.  (n.s.)  Chanc.  276. 
Tipping  v.   St,  Helen's  Smelting  Com- 
pany, 1  Law  Rep.  Ch.  Ap.  66. 
As  to  the  time  to  be  given  the  defendants, 
he  referred  to 

Spokes  V.  Banbury  Board  of  Health, 
ante,  105. 

Wood,  V.C.  said— With  regard  to  the 
merits  of  the  case,  it  seems  to  me  settled  by 
the  decisions  at  law,  about  which  I  enter- 
tain no  doubt,  that  the  two  defendants  at 
law,  who  are  the  lessees,  are  guilty  of  a 
nuisance  in  allowing  the  continuous  flow  of 
water  in  a  filthy  and  polluted  state  into  the 
canal.  It  has  been  urged  that  it  is  intended 
to  appeal  the  case  at  common  law,  and  that 
I  ought  not  to  consider  the  case  established 
pending  that  appeal  I  was  in  some  degree 
struck  with  what  might  be  the  consequence 
of  acting  upon  a  decision  of  this  kind  bona 
fide  about  to  be  appealed  from.  But  I  think 
the  sound  view  of  the  case  is  this,  that 
though  it  should  have  weight  with  reference 
to  the  time  to  be  allowed,  the  Court  will 
not  hold  its  hand  simply  on  account  of  the 
case  being  under  appeal,  unless  the  Court 
has  some  doubt  itself  of  the  justice  of  the 
decision  at  law.  I  had  a  very  strong  case 
before  me  in  Betts  v.  Menzies,  where  I 
granted  an  interlocutory  injunction.  Sub- 
sequently the  decision  of  the  Queen's 
Bench  (2)  was  against  the  view   I  took, 

(2)  27  Law  J.  Bep.  (N.s.)  Q.B.  154. 


and  I  felt  such  a  strong  doubt  of  the 
possibility  of  the  decision  finally  standing, 
that  I  ventured  to  continue  the  injunction ; 
but  the  decision  at  law  in  the  Exchequer 
Chamber  (3)  being  against  the  view  I 
took,  I  dissolved  the  injunction.  Ulti- 
mately, the  House  of  Lords  (4)  decided 
in  accordance  with  the  view  I  had  taken 
from  the  first,  and  Mr.  Betts,  unfortunately, 
lost  the  benefit  he  might  have  had  from  the 
injunction,  in  consequence  of  the  inte^ 
mediate  decision  of  the  Exchequer  Chamber. 
But,  here,  the  four  Judges  have  concurred 
in  finding  the  defendants  guilty  of  creating 
a  nuisance,  and  I  do  not  find  sufficient 
ground  for  doubting  that  decision  to  say 
that  I  ought  to  hold  my  hand  from  granting 
ka  injunction.  Independently  of  the  objec- 
tion that  the  company  were  not  proper 
parties  to  be  sued  as  well  as  their  lessees, 
it  is  said  that  the  case  having  been  tried  at 
common  law,  it  is  quite  enough  to  leave  it 
there,  and  there  is  no  reason  at  all  for  this 
Court  to  interfere,  and,  as  part  of  that 
reasoning,  that  the  Court  of  law  will  regard 
the  fact  that  after  all  the  defendants  are 
innocent  parties,  guilty  no  doubt  in  the 
sense  of  allowing  the  water  to  flow  in  in  a 
foul  state,  but  they  are  not  those  who  pol- 
luted it;  they  are  not  those  who  created  the 
evil ;  they  cannot  themselves  deanae  or  take 
steps  for  cleansing  the  beck,  therefore  they 
ought  not  to  be  attached,  and  when  brought 
up  for  judgment  that  should  be  considered^ 
and  a  very  slight  fine  inflicted  on  them: 
and,  by  parity  of  reasoning,  it  is  said 
that  a  Court  of  equity  ought  not  to 
interfere  at  all,  but  should  consider  that 
the  proper  persons  to  be  sued  are  those 
who  are  guilty  of  fouling  the  beck,  and 
not  the  defendants  who  cannot  help  them- 
selves, and  who  if  they  want  to  float  their 
vessels  at  all  must  uae  that  water,  and 
that  this  Court  will  not  be  disposed  any 
more  than  a  Court  of  law  to  visit  that  upon 
the  defendants.    But  that  is  no  defence. 

Where,  as  in  Tipping s  case,  a  person  is 
annoyed  with  a  number  of  nuisances^  if 
he  cannot  trace  a  specific  grievance  to 
the  person  against  whom  he  seeks  his 
injunction,  it  might  be  possible  that  Wood 
V.  Sutcliffe  would  have  its  application. 
If  a  person  cannot  see  a  particular  grieyance 

(8)  30  L«w  J.  Rep.  (K.a)  Q.R  SI. 
(4)  31  Law  J.  Rep.  (N.s.)  Q.B.  288. 
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coming  in  with  all  the  rest  of  the  grievances 
as  ft,  thing  to  be  distinguished  and  appre- 
ciated, it  may  put  him  in  a  position  that 
would  possibly  be  insuperable.   Lord  Gran- 
worth,  in  the  case  of  Wood  y .  Sutcltffe,  seems 
to  have  thought,  if  he  granted  the  injunc- 
tion he  would  be  doing  no  good  to  the 
phuntiffs ;  he  was  not  satisfied  that  if  he 
granted  iJie  injunction  the  plaintiff  would 
be  one  whit  the  better  off,  and  he  thought 
that  the  evil  which  the  defendant  in  that 
case  was  doing  was,  as  compared  with  others, 
80  trifling,  tlmt  he  did  not  see  his  way  to 
granting  the  injunction.    But  in  this  case 
the  canal  is,  in  my  judgment,  an  indubitable 
nuisance  per  sty  but  the  defendants  say  the 
beck  is  a  greater  nuisance ;  they  say  that 
by  granting  the  injunction  the  nuisance  wiU 
not  be   stopped,  but  a  greater    nuisance 
will  be  made,  for  a  greater  quantity  of  filth 
will  be  thrown  into  the  beck  :  that  may  or 
may  not  be  the  case.    I  need  only  say  that^ 
Qpon  the  evidence,  I  am  by  no  means  satis- 
fied that  this  would  be  so.    It  may  be  said 
that  the  persons  who  are  annoyed  from 
the  nuisance  in  the  canal  will  not  be  an- 
noyed by  the  beck.    I  cannot  tell  how  that 
may  be,  it  is  enough  that  the  persons  who 
are  represented  by  the  Attorney  Qeneral 
are  annoyed,  and  they  having  made  out  the 
annoyance  I  cannot  stop  to  inquire  whether 
other  persons  may  be  annoyed  by  the  beck. 
That  is  an  argument  which  would  be  pre- 
sented  in   every  case  where   there  were 
several  evils.    If  that  view  were  correct,  it 
would  be  impossible  to  wait  till  bills  were 
filed  in  all  the  other  cases,  and  be  guided  to 
some  extent  by  the  decisions  in  the  other 


It  has  appeared  to  me  during  the  whole 
of  the  argument  that  the  question  of  delay 
was  the  only  point  that  required  a  good 
deal  of  consideration.  It  is  said  that  the 
public  have  submitted  to  this  evil  for  about 
ten  years,  and  during  that  time  they  have 
allowed  the  company  to  go  on  drawing  the 
water;  if  the  public  had  interfered  they 
might  have  limited  their  capital,  they  might 
have  seen  what  difficulties  they  woiUd  have 
to  encounter;  it  is  said  that  barges  and 
boats  have  been  built,  stock  and  capital 
increased  upon  the  faith  of  no  interference 
taking  place — it  might  have  been  added, 
that  persons  had  bought  shares  in  the 
undertaking.     But  I   do  not  think  that 


defence  can  stand  here,  without  at  all 
doubting  that  there  may  be  cases  such  as 
Lord  Eldon  put,  in  Ths  Attorney  General 
V.  Joknson^  in  which  laches  might  be  im- 
puted to  tiie  public  through  the  medium 
of  the  Attorney  Qeneral — cases  as  he  there 
states  of  large  expenditure  incurred  in 
erecting  build^gs  which,  of  course,  are 
seen  by  the  public,  who  should  complain  of 
their  going  on;  and  the  whole  expenditure 
having  been  niade  without  complaint  from 
any  one,  might  afford  good  ground  for 
saying  the  public,  like  individuals,  should 
not  idlow  the  expenditure  to  be  made,  and 
afterwards  come  forward  to  complain  of 
the  infringement  of  rights  they  might  earlier 
have  asserted.  But  here  the  evil  has  been 
gradual  and  growing ;  it  existed  ten  years 
ago.  My  own  decision  in  the  Kingston  case 
(5)  was  pressed  upon  me  a  few  days  ago; 
it  was  said  that  a  person  is  not  allowed 
relief  if  he  comes  here  too  soon,  but  if  he 
delays  he  is  said  to  be  guilty  of  laches. 
Persons  in  a  case  of  this  kind  are  obliged 
to  wsdt  before  it  can  be  ascertained  that 
there  is  sufficient  cause  to  come  into  this 
Court,  and  that  applies  particularly  to  the 
general  body  of  the  people  whose  interests 
with  respect  to  rights  of  this  nature  are 
to  be  protected  more  than  those  of  a  single 
individual.  The  company  have,  no  doubt, 
gone  on  increasing  ijieir  traffic,  building 
boats,  and  persons  have  gone  on  buying 
shares;  but  it  appears  to  me  they  have  not 
been  laying  out  that  money  upon  the  fedth 
of  everybody  lying  by  and  allowing  them 
to  go  on  poisoning  the  atmosphere.  The 
objection  that  there  ought  not  to  be  any 
relief  against  the  company,  but  only  against 
the  lessees,  remains;  but  looking  at  the  fact 
that  the  lease  expires  in  April,  that  the 
company  indemnify  their  lessees  in  the 
indictment,  and  are  going  to  do  so  in 
the  appeal,  as  appears  in  their  answer,  this 
objection  cannot  stand.  With  regard  to 
the  time  to  be  allowed,  I  should  not  be 
justified  in  giving  time  with  a  view  solely 
to  the  appeal;  but  I  do  feel  that  what  is  to 
be  done  must  require  a  considerable  time 
to  do.  The  delay  also  has  weight  with  re- 
spect to  the  time  to  be  allowed.  I  think 
the  right  course  is  to  grant  a  perpetual 
injunction  to  restrain  the  defendants  from 
diverting  into  the  canal  or  collecting,  or 
(5)  84  Law  J.  Bep.  (k.s.)  Chano.  481. 
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keeping,  or  contiiiiiing  therein,  any  filth, 
sewage,  polluted  matter  or  water,  so  as  to 
be  a  public  nmsance;  the  injunction  not 
to  take  phice  till  the  4th  day  of  Michael- 
mas Term  next  (November  6).  Liberty  to 
apply.  

SoUdton— MesBTB.  Field,  Roeooe  &  Co.,  agents  for 
Maanrs.  Taylor,  Jef&ey  ft  Little,  Bradford,  York- 
■hire,  for  the  relators  ;  Mr.  C.  Evans,  .agent  for 
Messrs.  Hailstone  k  Momford,  Bradford,  York- 
shire, for  defendants. 


K)D,V.C.   ) 

il21,  23,  }In 
55, 28.       j 


re  jkaffbkson'b  tbubtb. 


Wood,  V.G 
April 

WUl  —  Hein  of  the  Body  —  Pergonal 
Estate — Construction — Appointment  ultra 
Vires, 

Residuary  persomal  property  was  devised 
Hpon  trust  for  A,  for  life,  with  remainder 
upon  trust  for  the  henejit  of  the  "  heirs  of 
the  body**  of  Ay  first  to  educate  the  said  heirs 
and  to  pay  the  said  heirs  at  their  respective 
ages  of  tu^enty-one  as  A.  should  appoint : — 
Held,  that  the  ''  heirs**  were  the  next-ofkin, 
descendants  of  A, 

Part  of  a  fund  was  appointed  under  a 
power  to  an  ohject  of  the  power,  subject  to 
a  charge  not  within  Ote  power : — Held,  that 
though  the  charge  was  void,  the  appointment 
was  valid. 

R  Jeafireson,  by  his  wiB,  dated  in  1806, 
gave  to  trustees  "  all  the  rest,  residue  and 
remainder "  of  his  estates  upon  trust  to  apply 
the  same  to  the  sole  and  separate  use  of  his 
daughter  E.  Looby,  wife  of  Edward  Looby, 
of  Antigua^  during  her  natural  life,  and  at 
her  decease  he  gave  the  said  residue  and 
remainder  of  his  estates  to  the  said  trustees, 
''upon  trust  for  the  benefit  of  the  heirs 
of  the  body  lawfully  begotten  of  his  said 
daughter  E.  Looby,  first,  to  educate  at  their 
discretion  the  said  heirs,  and,  lastly,  to 
pay  the  said  heirs  the  said  residue  at  their 
respective  ages  of  twenty-one,  in  such  pro- 
portions as  his  said  daughter  might  by 
deed  grant  or  by  will  bequeatL" 

The  residue  of  the  testator's  property 
consisted  of  a  sum  of  6,860/.  stock. 

Elizabeth  Looby  died  in  the  year  1865, 
having,  by  her  wiD,  given  the  whole  of  the 
stock,  except  360/.,  among  her  grandson, 


granddaughter  and  four  great^pnnddiil- 
dren,  the  children  of  other  grandchildren; 
these  and  their  children  were  the  only 
descendants  of  Elizabeth  Looby  alite  at 
the  time  of  her  death.  She  purported  by 
her  will  to  bequeath  lOOL  of  the  stock  to 
a  stranger,  and  the  other  260/.  she  charged 
with  the  payment  of  her  debts,  gsneaX 
and  testamentary  costs,  and  so  charged 
bequeathed  it  to  her  granddaughter.  The 
trustees  paid  the  fund  into  oouit  The 
question,  who  were  entitled  to  the  fonds, 
came  before  the  Court  upon  petition. 

Mr,  Daniel  and  Mr,  Lawrance,  Mr. 
Benshaw,  Mr.  Druce  and  Mr.  M^Nagke^ 
appeared  for  the  parties  respectively  inter- 
ested in  the  fund& 

Five  constructions  were  azgued  for.  First) 
that  the  heir  took  as  persona  desigwUa — 
De  Beauvoir  v.  De  Beauvoir,   15  Sim. 
163;    s.  c.  15   Law  J.  Rep.  (m.b.) 
Chanc.  305. 
Hamilton  v.  Mills^  29  Beav.  193. 
It  was  said  that  the  words  in  the  will 
which  seemed  to    point  to   there    b^g 
several  persons  to  take,  might  be  explained 
by  the  possibility  of  there  being  co-hein. 
Secondly,  that  "  heirs  of  the  body"  were 
nextof-kin  descendants — 

Pattenden  v.  Hobson,  22  Law  J.  Bep. 

(n.s.)  Chanc.  697. 
Doody  V.  Higgins,  2  Kay  &  J.  729; 
s.  c.  25  Law  J.  Rep.  (n.s.)  Cbanc. 
733. 
Oittings  v.  M'Dermott,  2  MyL  A  K. 
69;  s.  c  4  Law  J.  Rep.  (n.s.)  Chanc 
217. 
Thirdly,  the  objects  of  the  gift  were  iBSoe 
at  large;  or,  fourthly,  children — 
Symers  v.  Jobson^  16  Sim.  267. 
BuU  V.  Comberhach,  25  Beav.  540. 
Price  V.  Lockley,  6  Beav.  180. 
Fifthly,  that  there  was  an  absolute  interest 
given  to  the  tenant  for  life,  because  if  the 
gift  had  been  of  realty,  the  rule  in  SkeUe^fs 
case  would  have  applied.    In  favour  of  this 
contention  were  cited 

WyncKs  Trusts,  5  De  Gex,  M.  A  G. 
188;s.c.  23Law  J.  Rep.(N.s.)<3»nc. 
930. 
Williams  v.  Lewis,  6  H.L.  Cas.  1013; 
s.  c.  28  Law  J.  Rep.  (n.s.)  Chaac 
505. 
Jesson  V.  Wright,  2  Bligh,  1. 
JSUon  V.  Eawn,  19  Yes.  73. 
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Contn — 

AdaiM  V.  Adams,   6  Q.R  Rep.  860 ; 
&  c.  14  Law  J.  Rep.  (n.&)  Q.B.  171. 

Wood,  V.C.  (April  26)  said— Upon  the 
question  who  are  the  objects  of  the  gift, 
several  constructions  have  been  suggested : 
one,  that  on  the  authority  of  EUon  v.  Ecuon 
and  Williams  v.  Lewis,  £.  Looby,  the  first 
taker,  took  an  absolute  interest,  the  words 
being  such,  it  is  said,  as  would  have  given 
her  an  estate  tail  if  the  property  had  been 
real.  The  next  construction  was  suggested 
on  behalf  of  the  heir  of  the  body  as  pur- 
chaser, upon  the  authority  of  De  Beauvoir 
V.  De  Beauvoir.  And  a  third  construction 
suggested  was  that^  following  Pattenden  v. 
Hobton,  the  persons  to  take  were  the  statu- 
tory nexirof-kin,  descendants  of  the  propo- 
situs. These  were  the  substantial  construc- 
tions suggested,  though  there  were  others 
noticed.  On  the  first  point  I  think  it  clear, 
on  the  words  of  the  will,  that  Mrs.  Looby 
did  not  take  an  absolute  interest.  Without 
questioning  any  of  the  decisions,  that  where 
the  will  clearly  and  distinctly  would  on  the 
whole  instrument  create  an  estate  tail,  were 
the  words  applied  to  realty,  an  absolute 
interest  which  is  the  only  interest  in  per- 
sonalty analogous  to  an  estate  tail  that  can 
be  given,  would  be  given  by  the  same  words 
in  personalty,  I  thmk  Mrs.  Looby  did  not 
take  an  absolute  interest  I  will  not  offer 
any  observation  on  those  cases  beyond 
recalling  the  remark  of  Lord  Cranworth 
in  WyncKa  case,  which  I  think  pertinent 
I  apprehend  I  must  consider,  not  whether 
simplicitfr  taking  the  construction  of  the 
will  word  by  word,  if  applied  to  realty,  it 
would  give  an  estate  tail,  but  whether, 
regard  being  had  to  the  whole  will,  and  to 
the  plain  and  manifest  intention  of  the 
whole  wiU,  considering  the  subject  to  be 
personal  and  not  real  estate,  there  is  an 
intention  manifested  that  shews  that  '*  heirs 
of  the  body  "  has  been  used  in  its  proper 
sense.  That,  I  think,  is  in  some  degree 
preliminary  to  the  question  whether  the 
construction  would  vest  the  estate  in  the 
first  taker  in  tail  The  proposition  cannot 
be  taken  absolutely  in  its  full  integrity,  that 
every  set  of  words  which  would  create  an 
estate  tail  in  fealty  would  create  an  abso- 
lute interest  if  applied  to  personalty.  That 
was  settled  long   ago  in  Forth  v.  Chap- 


man (1 ).  Sothat,  withoutpaufling  to  consider 
how  far  this  strange  set  of  words  might  be 
brought  within  the  rule  in  ShelUifs  ease, 
notwithstanding  the  direction  as  to  main- 
tenance, notwithstanding  the  direction  as 
to  division  at  twenty-one,  regard  being  had 
to  the  case  of  Jesson  v.  Wright,  I  think 
I  am  justified  in  saying,  that  by  the  use  of 
a  set  of  words  like  these,  *'  heirs  of  the 
body,"  in  conjunction  with  a  discretionary 
power  vested  in  the  trustees  for  mainte- 
nance of  those  heirs  of  the  body,  and  with 
express  directions  for  distribution  amongst 
them  in  such  shares  as  the  lady  should 
appoint,  the  testator  is  not  there  pointing 
to  heirs  taking  successively  who  are  to  con- 
tinue the  proprietors  of  the  fund  in  question 
to  an  extent  which  the  testator  desires  but 
the  law  will  not  allow,  but  which  the  law 
cuts  short  by  giving  an  interest  to  the  first 
taker  ;  but  I  think  I  am  justified  in  holding 
that  the  words  do  not  point  to  heirs  succes- 
sive at  aU,  but  point  to  a  set  of  people  who 
are  co-existing,  and  that  the  property  is  to 
be  divided  among  persons  who  are  supposed 
to  be  a  co-existing  body,  and  not  a  successive 
body.  Now,  that  the  words  '*  heirs  of  the 
body,"  though  undoubtedly  less  flexible 
than  the  word  ''issue,"  are  not  enough 
alone  to  create  an  estate  tail,  is  evident 
from  the  very  authorities  cited — Hodsel  v. 
Bussey  (2)  and  Sande  v.  Dixwell  (2) — ^which 
were  dLstinguished  in  the  House  of^  Lords 
£rom  Williams  v.  Lewis.  In  the  latter  case 
(Sands  v  Dixwelt)  the  words  were  stronger 
than  those  before  me;  for  freeholds  and 
leaseholds  were  devised  in  trust  to  convey 
the  same  to  the  separate  use  of  the  testa- 
tor's daughter  for  life,  without  the  intermed- 
dling of  her  husband ;  and  after  her  decease 
in  trust  to  the  "  heirs  of  her  body" : — Lord 
Hardwicke  held  that  heirs  of  the  body 
took  by  purchase,  whoever  they  were  held 
to  be;  and  that  what  would  have  been 
an  estate  tail,  according  to  the  rule  in 
Shelters  ease,  inasmuch  as  both  the  in- 
terests were  equitable,  was  not  an  estate 
absolute  in  the  personalty.  To  these 
may  be  added  the  case,-  before  Vice  Chan- 
cellor Shadwell,  of  Symers  v.  Joh$on,  in 
which,  upon  the  whole  will,  he  came  to  the 
conclusion  that  by  heirs  of  the  body  was 
meant  children,  because  he  thought  that 

(1)  1  P.  WiM.  668. 

(2)  Cited  in  Garth  v.  Baldwin,  2  Yes.  ten.  646. 
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by  other  gifts  and  bequests  the  testator 
indicated  that  the  children  of  his  daughter 
were  the  persons  intended  to  take,  though 
the  words  were  "  heirs  of  the  body"  nm- 
pliciter. 

As  regards  the  construction  that ''  heir 
of  the  body"  should  mean  ''heir"  qua  heir 
as  being  the  person  designated,  the  reason 
applies  that  it  is  not  given  to  the  heir  in 
the  transmissive  capacity,  if  one  may  so 
describe  it,  it  not  being  a  case  in  which 
it  was  intended  on  this  hypothesis  that 
the  heir  takes  by  representation  from  the 
mother.  Of  course,  in  that  case  the  mother 
would  take  immediately  the  whole  interest 
herself :  but  I  consider  the  words  in  this 
will  indicate  not  transmissive  interests,  but 
interests  of  a  set  of  persons  co-existing  who 
are  designated  by  this  term,  however 
improperly. 

I  come  then  to  the  decision  of  Vice 
Chancellor  Kindersley,  in  Pattenden  v. 
Hobsatij  which  appears  to  me  to  take  the 
correct  view  of  such  a  set  of  words  as  we 
have  here.  If  they  do  not  create  an  estate 
tail,  and  the  heir  does  not  take  as  pur- 
chaser, we  must  examine  the  meaning  of 
the  word  *' heirs,"  as  applied  to  personal 
estate.  The  question  in  De  Beauvoir  v.  De 
Beauvoir  hAving  been  got  rid  of,  "heirs" 
has  in  a  variety  of  cases  been  held  to  mean 
those  ^who  would  take  the  property  as 
being  representatives  not  in  a  strict  and 
legal  sense,  even  then,  as  I  had  occa- 
sion to  observe  in  In  re  Porter  (3),  those 
persons  being  the  executors  or  administra- 
tors, but  those  who  would  take  the  undis- 
posed of  beneficial  interest  by  virtue  of  the 
statute.  And  "  heirs  of  the  body "  would 
mean  such  nextK)f-kin,  being  descendants. 

Mr.  Druce  argued  that  there  was  a 
difficulty  in  holding  the  words  to  mean  a 
limited  class,  to  the  exclusion  of  persons  not 
being  descendants,  thus  first  laying  hold 
of  the  word  "  heirs,"  and  construing  it  to 
mean  representatives,  and  then  excluding 
some  of  that  class.  It  does  not  seem  to  be 
illogical  to  do  so.  The  testator  may  well 
be  supposed  to  have  thought  there  was  a 
certain  number  of  persons,  who,  if  his 
daughter  died,  would  take  as  her  heirs,  and 
to  have  divided  the  property  among'them  ; 
selecting  from  those  who  would  take,  by 

(3)  4  Kay  ft  J.  ISS;  8.e.  27  Law  J.  Bep.  (ir.s.) 
Chano.  196. 


representation  from  her,  a  limited  nnmber, 
namely,  those  heirs  who  should  also  com- 
bine the  quality  of  being  descended  fitom 
her.  I  am  glad  to  foUow  such  a  guide  as 
Pattenden  v.  Hob9on.  I  thinly  the  objects 
of  the  gift  take  as  tenants  in  commoB,  on 
account  of  the  direction  to  pay  them  al  the 
respective  ages  of  twenty-on& 

It  was  directed  that  the  petition  should 
stand  over  to  determine  whether  the 
appointment  of  the  160/.,  charged  with 
debts,  could  stand. 

Mr.  Druce  (April  28)  argued  that  the 
appointment  was  void. 
Mr,  BenshatOf  contra. — 
Green  v.  Pertwee^  5  Hare,  249;  ac: 

15  Law  J.  Rep.  (k.&)  Chanc  372. 
Eaaum  v.  AppUfardj  6  MyL  dc  Cr.  56; 
s.  c  10  Law  J.  Rep.  (n.&)  Chanc.  81, 
affirming  10  Sim.  274. 
Mr,  Druce  J  in  reply. 

Wood,  V.C.  said  the  appointment  was 
valid,  though  the  charge  of  debts,  <fec.  was 
void. 

SolieitoTi — MeflBTB.  Lawrence,  PlewB  &  Boyer; 
Measn.  Upton,  Johnson  ft  Upton,  and  Mr. 
William  Day,  for  the  parties  reepectiviily  in- 
teiestad. 


ATKINSON  V,  HACKEETH. 


M.R. 

Loan  RoMiLLT. 

June  27.      j 

Pleading — Demurrer — MUappropriaivm 
hy  Partner  in  a  Firm  of  Attomies  and 
Solicitors  —  Want  of  Equity  —  Want  of 
Parties^ConsolidaUd  Order  7,  Bule  2. 

One  of  a  firm  ofiolieitors  received  a  mm 
of  money  to  he  applied  in  compounding  vUk 
a  client's  creditors^  and  a  receipt  was  gifen 
in  the  name  of  the  firm.  The  partner  vko 
received  the  money  absconded  with  it: — 
Held,  that  the  other  member  of  the  firm 
could  not  demur  to  a  bill  by  the  client  for 
want  of  equity,  on  the  ground  that  the  receipt 
of  the  money  for  such  purposes  woe  not  uMin 
the  scope  of  the  partnership  business;  bvt 
thai  he  cotUd  demur  for  want  ofpartieSy  as 
the  absconding  partner  was  not  made  a  party 
to  the  suit. 

In  the  month  of  July,  1865,  the  defen* 
dant  and  W.  O.  J.  Tucker  were  in  partner 
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ship  as  attonues  and  solidtois,  under  the 
firm  of  Gibbsy  Tucker  k  Mackreth.  In 
that  month  the  phdntiff  employed  them 
with  reference  to  certain  matters  of  busi- 
ness, particularly  with  regard  to  arranging 
terms  of  composition  with  the  plaintiff's 
creditors.  For  this  purpose,  Tucker  and 
Mackreth  procured  a  loan  of  500/.  for  the 
plaintiff;  they  also  defended  an  action  for 
him,  and  the  plaintiff  paid  them  20/.  on 
account  of  the  costs.  On  the  1 7  th  of  August, 
1865,  the  plaintiff  paid  Tucker  on  behalf 
of  the  firm  200/.,  to  be  employed  in  com- 
pounding with  his  creditors;  and  on  the 
next  day  the  following  receipt  was  sent  to 
the  plaintiff : 

"  Received  this  17th  day  of  August, 
1865,  of  J.  R.  W.  Atkinson,  Esq.,  the  sum 
of  220/.,  20/.,  part  thereof,  being  our  costs 
and  charges  relative  to  the  mortgage  of 
AtkinBon  to  Mawson ;  22/.  0«.  2d,  being 
the  balance  of  debt  and  costs  due  to  the 
plaintiff  in  Bakh  v.  Atkinson  ;  6L  to  repay 
loan,  July  21;  and  172/.  Ids,  lOd.  being 
the  balance  of  the  snm  of  220/.  amount  to 
make  arrangement  with  your  creditors. 
"  Gibbs,  Tucker  &  Mackreth, 
"  220/.  8,  Lothbuiy." 

Tucker  appropriated  this  sum  of  172/. 
19«.  lOd,  to  his  own  use,  and  had  since 
absconded. 

The  bill  prayed  that  an  account  might 
be  taken  of  all  monies  received  from  the 
plaintifiT  by  Tucker,  or  the  defendant,  or  their 
firm,  and  of  the  application  thereof;  and 
that  it  might  be  declared  that  the  defen- 
dant was  personally  liable  to  make  good  to 
the  plaintiff  the  amount  which  should  be 
found  due  to  him  on  taking  the  said 
account. 

To  this  bill  the  defendant  demurred, 
fur  want  of  equity  and  for  want  of  parties. 

Mr,  A.  Miller,  for  the  demurrer. — First, 
as  to  the  want  of  equity,  he  contended  that 
the  money  was  not  received  for  purposes 
within  the  legitimate  scope  of  the  partner- 
ship business.     He  cited— 

Blair  v.  Bromley,  2  Phil.  354;  s.  c. 
5  Hare,  542;  s.  c.  16  Law  J.  Rep. 
(N.8.)  Chanc.  106,  495. 
Harman  v.  Johnson,  2  El.  <&  B.  61 ; 
B.  c.  22  Law  J.  Rep.  (n.s.)  Q.B.  297. 
BourdUUm  v.  Roche,  21  Law  J.  Rep. 
(k.s.)  Chanc.  681. 


Bishop  V.  the  Countess  of  Jersey,  2  Drew. 

143;    8.  c.  23   Law  J.  Rep.   (n.s.) 

Chanc.  483. 
Ex  parte  Dufaur,  2  De  Gex,  M.  <b  G. 

246 ;  s.  c.    21    Law  J.   Rep.    (n.s.) 

Bankr.  38. 
Secondly,  the  bill  was  defective  for  want  of 
parties.     Tucker,  the   defaulting  partner, 
ought  to  have  been  made  a  party  to  the 
suit. 

He  was  here  stopped  by  the  lda%ter  of 
the  Rolls;  who,  as  to  the  second  point  only, 
called  on 

Mr,  Jones  Bateman,  who,  for  the  bill, 
said,  that  in  no  previous  case  had  any  such 
objection  been  raised  by  counsel :  a  strong 
argument  against  its  validity.  There  was  a 
joint  and  several  liability;  and,  therefore, 
the  plaintiff  had  a  right  to  sue  either  both 
partners  jointly,  or  either  severally.  Be- 
sides, in  this  case.  Tucker  had  absconded, 
and  it  would  have  been  a  mere  farce  to 
make  him  a  party  to  the  suit. 

Mr,  E,  E.  Kay  (as  amicus  Curice),  said, 
that  the  Lords  Justices,  in  a  recent  unre- 
ported case,  had  decided  that  the  general 
order  as  to  joint  and  several  liability  (Order 
VII.  Rule  2.  of  the  Consolidated  Orders), 
did  not  apply  where  a  general  account  was 
to  be  taken. 

The  Master  of  the  Rolls  said,  that 
the  demurrer  must  be  overruled,  so  far  as 
it  related  to  want  of  equity.  A  firm  of 
solicitors  had  obtained  a  loan  for  the  plain- 
tiff, had  lent  him  money,  defended  an  action 
for  him,  and  run  him  up  a  bill  of  costs. 
One  of  the  partners  had  undertaken  to  com- 
pound for  him  with  his  creditors,  and  had 
received  money  from  him  in  order  to  do 
so.  He  was  of  opinion  that  the  firm  had 
notice  of  the  receipt  of  the  money  for  that 
purpose.  They  had  applied  part  of  the  sum 
to  the  payment  of  their  bill,  and  could 
not  now  be  allowed  to  deny  knowledge  of 
its  receipt  But  he  thought  the  demurrer 
for  want  of  parties  must  be  allowed.  He 
would  give  leave  to  amend  the  bill  The 
plaintiff  must  try  to  serve  Tucker,  and  if 
he  did  not  succeed,  must  make  an  affidavit 
of  his  attempt  to  do  so. 

8o1iciton — Mr.  J.  J.  Barley,  for  plaiDtiff;  Mmns. 
Rooks,  Keniick  k  Crook,  for  defendMit. 
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Lord 
July 


M.R.  ( 

)  ROMILLT.    J 

aly  21.       I 


Tn  re  the  joint -stock 

DISCOUNT        COMPANY, 
LIMITED,     (sHEPHSBD's 

case). 


Company  —  ContrtbtUory —  Transfer  of 
Shares — Refusal  of  Directors  to  register — 
Companies'  Act,  1862  (25  df  26  Vict.  c.  89), 
section  35. 

The  directors  of  a  company  (registered 
under  the  Companies'  Act,  1862)  which  had 
fallen  into  difficulties^  passed  a  general 
resolution  refusing  to  register  any  further 
transfers  of  shares,  and  accordingly  a  trans- 
fer of  certain  shares  which  had  been  executed 
some  time  previously,  but  was  only  left  at 
the  companies  offices  for  registrcUion  on  the 
same  day  that  the  resolution  was  passed, 
remained  unregistered,  and  the  name  of 
the  transferor  remained  on  the  books  of  the 
company  as  the  holder  of  the  shares.  The 
company  was  aftertoards  wound  up,  and 
in  the  course  of  winding  up  the  transferor 
applied  to  have  the  transferee  settled  on  the 
list  of  contributories  in  his  stead  in  respe^A 
of  these  shares.  The  application  uku  re- 
fused, but  withotit  costs. 

This  was  an  application,  on  the  part  of 
Mr.  James  Shepheni,  adjourned  from  cham- 
bers, that  Mr.  James  B.  Higgs  might  be 
settled  on  the  list  of  contributories  of  the 
above  company,  in  respect  of  five  shares, 
instead  of  the  said  Mr.  Shepherd. 

The  above  company  was  incorporated  in 
1863,  under  the  Companies'  Act,  1862. 
The  8th  artide  of  the  company's  articles 
of  association  was  as  follows :  '*  The  instni- 
ment  of  transfer  of  any  share  in  the  com- 
pany shall  be  executed  both  by  the  trans- 
feror and  transferee,  and  the  transferor 
shall  be  deemed  to  remain  a  holder  of 
such  share  until  the  name  of  the  transferee 
is  entered  in  the  register  book  in  respect 
thereof."  The  9th  article  contained  a  form 
of  transfer,  and  the  10th  was  as  follows: 
"  The  company  may  decline  to  register  any 
transfer  of  shares  made  by  any  member 
who  is  indebted  to  them  for  any  money 
then  due,  or  who  may  be  solely  or  jointly 
liable  to  them  for  any  call  or  interest  there- 
on, or  in  respect  of  any  bill,  note,  security 
or  advance,  notwithstanding  the  same  may 
not  be  then  due,  or  in  any  case  where  the 


directors  consider  the  transferee  to  be  an 
irresponsible  person,  or  that  the  transfer  is 
made  for  purposes  not  conducive  to  the 
interests  of  the  company." 

In  December,  1865,  Mr.  Shepherd  was 
the  holder  of  five  shares  in  the  company; 
these  he  sold  for  valuable  consideration  to 
Mr.  Higgs,  and  on  the  16th  of  December 
executed  a  transfer  of  them  to  Higgs  by  a 
deed  in  the  form  given  in  the  9th  article 
of  association,  whidh  was  also  executed  by 
Higgs. 

On  the  3rd  of  March,  1866,  the  deed  of 
transfer  was  left  at  the  company's  offices 
to  be  registered.  On  the  same  day,  the 
company  being  then  in  difficulties,  at  a 
special  meeting  of  the  directors  it  was 
resolved  that  "  no  transfers  of  shares  now 
in  the  office  be  registered  without  the 
express  sanction  of  the  board,"  except 
transfers  to  certain  new  directors.  In  ac- 
cordance with  this  resolution,  the  directors 
refused  to  register  the  transfer  £rom  Shep- 
herd to  Higgs. 

On  the  5th  of  March  a  general  meeting  of 
the  company  was  held,  at  which  a  resolution 
was  passed  for  winding  up  the  company. 
On  the  7th  of  March  the  petition  to 
wind  up  the  company  was  presented,  and 
the  winding-up  order  was  made  on  the  17th 
of  March. 

Mr,  Baggallay  appeared  in  support  of 
the  application,  and  referred  to  the  35th 
section  of  the  Companies*  Act,  1862. — He 
argued  that  this  was  not  one  of  the  cases 
mentioned  in  the  10th  article  of  associa- 
tion by  which  the  directors  had  power  to 
refuse  to  register  a  transfer.  They  could 
only  refuse  to  register  where  there  was 
some  personal  or  particular  objecticm  to 
the  completion  of  the  transfer.  Such  a 
general  resolution  as  they  had  passed  was 
ultra  vires  and  bad. 

Mr,  Jessel  and  Mr.  Roxburgh,  for  the 
official  liquidator,  contended  that  the  direc- 
tors were  clearly  entitled  to  pass  such  a 
resolution  and  refuse  to  register  any 
transfer. 

Mr.  Cole  and  Mr.  Loeock  Webb,  for  Mr. 
Higgs. 

Mr.  BaggaUay,  in  reply. 

The  Mabtbr  of  the  Rolls  said  he 
could  not  put  Mr.  Higgs  on  the  register 
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of  sbareholdera.  The  directors  had  a  power, 
if  they  exercifled  it  bona  flde,  to  re^se  to 
make  any  transfer  or  any  number  of  trans- 
fers where  the  good  of  the  company  re- 
quired it,  and  the  official  liquidator  had 
no  power  afterwards  to  alter  the  state  of 
the  register,  and  must  take  that  as  he 
found  it  The  directors  clearly  had  a  dis- 
cretion with  regard  to  the  registration  of 
transfers,  and  their  act  was  binding,  unless 
a  compuUory  order  could  be  obtained 
against  them  to  compel  them  to  complete 
the  registration  of  a  transfer.  His  Lord- 
ship was  of  opinion  that  here  the  directors 
had  exercised  a  wise  discretion.  He  must 
refuse  the  application.  There  would  be  no 
costs  given  to  Mr.  Baggallajr's  and  Mr. 
Cole's  clients.  The  other  costs  must  come 
out  of  the  estate. 


SolicitoiB— Mesan.  Lawrence,  Flews  k  Boy&t,  for 
the  oflScUl  liquidator;  Meesn.  Harrison  k 
Lewis,  for  Mr.  Shepheid. 


BOITRSOT  V.  SAVAGE. 


KiNBKBSLEY,  V.C. 

March  12, 13, 14. 

Trust  and  Trustee — Forgery  by  Solicitor 
— Purchaser  for  Value — Constructive  No- 
tice, 

A  soUciicTy  one  of  three  trustees^  executed 
an  assignment  of  leaseholds^  forming  part 
of  the  trust  estate,  to  a  purchaser  for  value. 
The  solicitor^  who  had  acted  as  such  for  aU 
parties,  had  forged  the  necessary  written 
consent  of  the  cestui  que  trust  to  the  sale, 
and  the  signatures  of  his  two  eo4rustees 
to  the  assignment ; — Held,  that  the  genuine 
execution  of  the  assignment  by  the  solicitor 
passed  the  legal  estate  in  one  -  third  of 
the  property,  but  that  no  beneficial  interest 
passed  to  the  purchaser,  on  the  ground  of 
constructive  notice,  the  circumstance  of  fraud 
on  the  part  of  the  soUdtor  not  affecting  the 
general  rule. 

The  equitable  doctrine  of  constructive 
notice  om  between  solicitor  and  client  is 
founded  on  the  principle  that  the  solicitor  is 
"  alter  egOy  and  his  knowledge  is  the  clients 
knowledge. 

By  an  indenture  of  settlement,  dated  the 
18th  of  December,  1835,  a  sum  of  6,670/. 
Nkw  Ssiuxb,  35.~Chaho. 


stock  was  settled  upon  the  plaintifT,  Emma 
Boursot  (then  Emma  Le  Mercier),  to  her 
separate  use  for  life,  with  remainder  to  her 
children.  Among  other  provisions,  power 
was  given  to  the  trustees  to  lay  out  the 
money  in  the  purchase  of  leaseholds,  and 
to  re-sell  the  same  with  the  written  consent 
of  the  plaintiff,  the  receipt  of  the  trustees 
or  trustee  for  the  time  being  to  be  a  fuU 
discharge  to  the  purchaser.  The  plaintiff 
afterwards,  in  1840,  intermarried  with 
Adolphe  Boursot,  and  there  was  issue  of 
the  marriage  five  children. 

In  1841  part  of  the  above  sum  of  stock 
was  invested  in  the  purchase  of  certain 
leasehold  premises  in  the  parish  of  St  Mary, 
Islington. 

By  an  indenture  of  the  23rd  of  May, 
1848,  the  defendants,  William  Stone, 
Adolphe  Boursot  (the  plaintiff's  husband) 
and  George  Holmer,  were  appointed  trustees 
of  the  settlement  in  the  place  of  the  original 
trustees,  a^d  the  trust  property,  including 
the  leaseholds  at  Islington,  was  assigned 
over  to  them. 

In  1858  Qeorge  Holmer,  who  was  the 
acting  trustee  and  solicitor  to  the  trust, 
entered  into  negotiations  with  the  defen- 
dant Savage  for  the  sale  of  the  above- 
mentioned  leasehold  premises;  and  by  an 
indenture  dated  the  3rd  of  August,  1858, 
purporting  to  be  executed  by  all  the  trustees, 
the  same  were  assigned  to  Savage  in  con- 
sideration of  1,270/L  Savage  remained  in 
undisturbed  possession  of  the  property-up 
to  September,  1863;  Holmer,  in  tJie  mean 
time,  rendering  an  account  to  the  plaintiff 
of  the  rents  and  profits  of  the  leasehold 
premises,  and  paying  over  the  same  to  her, 
as  part  of  the  trust  estate.  On  the  18th  of 
September,  1863,  Holmer  absconded,  and 
from  that  time  resided,  and  was  at  the  time 
of  the  present  suit  still  residing,  out  of  the 
jurisdiction  of  the  Court. 

After  the  disappearance  of  Holmer,  it 
was  discovered  that  gross  frauds  had  been 
practised  by  hira  in  relation  to  the  trust 
premises;  particularly  with  reference  to  the 
assignment  of  the  leaseholds  to  Savage  in 
1858.  All  knowledge  of  that  transaction 
was  disclaimed  by  -his  co-trustees,  Stone, 
and  Boursot. 

The  plaintiff  thereupon  instituted  the 
present    suit,   to   which  Messrs.   Savage, 
Stone  and  Boursot,  and  the  five  children 
4L 
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of  the  marriage,  were  made  defendants, 
praying  that  it  might  be  declared  that  the 
indenture  of  the  3rd  of  August,  1858,  was 
fraudulent  and  void,  and  ought  to  be  deli- 
vered up  to  be  cancelled;  that,  if  necessary, 
Savage  might  be  ordered  to  assign  the  said 
leasehold  premises  to  Stone  and  Boursot, 
to  be  held  by  them  upon  the  trusts  of 
the  settlement,  and  to  pay  to  the  plaintiff 
the  amount  of  rents  and  profits  received 
by  him  in  respect  of  such  leaseholds  as 
£N>m  the  date  of  the  last  account  rendered 
by  Holmer  to  the  plaintiff.  Upon  examin- 
ation of  the  signatures  by  which  the  instru- 
ment purported  to  be  executed,  it  appeared, 
and  was  in  fact  admitted  in  Couit,  that 
the  signature  of  Boursot  was  a  forgeiy. 
With  regard  to  the  signature  of  Stone,  a 
great  quantity  of  evidence  was  produced, 
from  which,  after  a  minute  investigation, 
the  Vice  Chancellor  came  to  the  conclusion 
that  that  also  was  a  foigeiy.  A  document 
signed  by  Boursot,  purporting  to  authorize 
Holmer  to  sell  the  premises,  and  a  letter, 
purporting  to  be  the  necessary  consent  of 
the  plaintiff  to  the  transaction,  were  also 
proved  to  be  forgeries.  It  was  not  disputed 
that  all  the  forgeries,  when  proved,  had 
been  committed  by  Holmer. 

The  point  then  remaining  for  considera- 
tion was,  whether  the  legal  estate  in  one- 
third  of  the  property  having  passed  to  the 
purchaser  (the  remaining  two-thirds  failing, 
•by  reason  of  the  forgeries)  the  position  of 
Savage  was  affected  by  any  notice,  actual 
or  constructive,  of  the  existence  of  the 
trust  The  evidence  as  to  notice  was  to 
the  following  effect : 

Holmer  was  the  brother-in-law  of  the  plain- 
tiff, and  a  cousin  of  Savage,  and  had  acted 
generally  as  family  solicitor  for  the  parties. 
On  the  occasion  of  the  purchase  by  Savage 
of  the  leaseholds,  Holmer,  at  his  own  sug- 
gestion, had  acted  as  solicitor  for  all  parties. 
There  was  no  contract  in  writing  between 
Savage  and  Holmer  or  any  of  the  trustees. 
The  assignment  of  the  leaseholds  contained 
no  covenants  for  title,  but  only  the  usual 
trustees'  covenants  against  incumbrancea 
With  regard  to  the  payment  of  the  pur- 
chase-money, the  following  passage  in  the 
affidavit  of  Savage  was  read  as  against  him : 
^'  When  the  indenture  was  completely  exe- 
cuted, and  at  the  time  of  receiving  from 
Holmer  the  lease  of  the  hereditaments  and 


the  counterparts  of  leases  to  the  sevcnl 
under-tenants,  I  called  on  Holmer  to  com- 
plete my  purcluui^.    I  expressed  a  fear  that 
some  question  might  arise  as  to  the  eridenoe 
of  the  payment,  but  Holmer  assured  me  that 
after  the  receipt  of  himself  and  the  othef 
trustees,  which  was  indorsed  on  the  deed, 
no  such  question  could  be  raised ;  but  added, 
in  order  to  relieve  me  of  any  uncertainty 
or  anxiety  on    the   subject,  that  I  had 
better  accompany  him  to  the  Union  Bank, 
where  Adolphe  Boursot  kept  a  banking 
account,  and  where  I  also  kept  my  banking 
account,  and  see  the  amount  paid  in  to 
Adolphe  Boursot's  account  Aocordingly  I 
accompanied  him,  and  saw  the  same  paid 
into  the  said  bank  to  the  credit  of  the  said 
Adolphe  Boursot's  account  ** 

It  appeared  from  further  evidence  that 
the  defendant  Boursot  had  no  sepante 
account  at  the  Union  Bank;  but  that  the 
money  was  in  fiict  paid  in  to  the  joint 
account  of  Boursot  and  his  partner  in  busi- 
ness, under  the  style  of  "A.  Boursot  A  Ca," 
and  that  Holmer  shortly  afterwards  caQed 
upon  Boursot^s  partner,  and,  in  Bonrsot's 
absence,  represented  that  the  1,27(M.  so 
paid  in  as  to  the  account  of  the  firm  vas 
money  belonging  to  a  client,  which  he  had 
taken  the  liberty  of  placing  in  their  hands 
for  his  own  convenience.  Upon  this  state- 
ment he  subsequently  drew  cheques  for  the 
amount,  and  appropriated  the  sum,  without 
accounting  for  the  same  to  the  trust  estate. 

Mr,  Osbome  and  Mr.  0.  T,  Simpmm,  for 
the  plaintiff,  after  arguing  upon  the  en- 
dence  as  to  the  forgeries,  omtended  that 
the  genuine  execution  of  the  deed  by  Hol- 
mer would  not  avail  to  pass  any  interest 
to  Savage,  if  the  signatures  of  Stone  and 
Boursot,  the  co-trustees,  were  foigeries — 
Cottam  V.  the  Eastern  Couniiet  Bailwaf 
Company,  1  Jo.  &  H.  243;  a  c  30 
Law  J.  Bep.  (n.s.)  Ghana  217. 
Then,  as  to  notice.  Savage  must  be  takea 
to  have  had  actual  knowledge  of  the  trust; 
the  circumstance  of  the  assi^ment  pur- 
porting to  be  made  by  three  joint4enanta, 
the  absence  of  covenants  for  title,  the  mode 
of  giving  the  receipts  and  paying  the  pur- 
chase-money, all  pointed  to  the  existoioe  of 
a  trust  The  defendant's  own  evidence  indi- 
cated that  there  was  some  misgiving  in  his 
mind  at  the  time  of  the  transaction.  In  no 
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ptft  of  his  answer  did  he  expressly  claim 
to  be  a  parchaser  for  value  without  notice. 
At  all  events,  he  was  affected  with  construc- 
tive notice  upon  the  general  principle  that 
the  solicitor's  knowledge  is  the  knowledge 
of  his  client — 

ISheldon  v.  Cox,  Amb.  624;  8.c.  2  Eden, 

224. 
Le  Neve  v.  Le  Neve,  3  Atk.  646. 
Hem  V.  Nichols,  1  Salk.  289. 
Hewitt  V.  Loosemore,  9  Hare,  449;  s.  c. 

21  Law  J.  Rep.  (n.b.)  Chana  69. 
WyUiey.  Pollen,  32  Law  J.  Rep.  (n.b.) 

Chanc.  782. 
Uepin  V.  Pemberton,  3  De  Gex  &  J.  547; 
s.<^.  4  Drew.  333;  28  Law  J.  Rep. 
(N.a.)  Chanc.  308,  311, 
Inhere  Lord  Chancellor  Chelmsford  speaks 
of ''imputed"  knowledge.  If  the  defendants 
intend  to  rely  on  Kennedy  v.  Green,  as  point- 
ing to  a  different  conclusion  where  there  has 
been  fraud  on  the  part  of  the  solicitor,  the 
dicta  of  Xiord  Brougham  in  that  decision 
have  been  explained  and  disposed  of  by 
Lord  Justice  Knight  Bruce,  in 

Atterhuryy.  WaUis,  8  De  Gex,  M.  &  G. 

454 ;  8.  c    25  Law  J.   Rep.  (n.s.) 

Chanc.  792. 

Nor  does  it  make  any  difference  that  the 

solicitor  employed  happens  to  be  himself 

the  owner  of  the  property — 

Matyoribanks  v.  Hovenden,  Dm.  11. 
In  any  view  of  the  matter,  Savage  cannot 
contend  that  he  is  in  a  better  position  than 
if  he  had  acted  for  himself  in  the  trans- 
action. With  regard  to  costs,  they  must,  as 
in  all  such  cases,  follow  the  result;  other- 
wise the  relief  will  be  illusoiy — 
Ashby  V.  BlackweU,  2  Eden,  299. 
Hildyard  v.  the  8outh  Sea  Company, 

2  P.  Wms.  76. 
Shman  v.  the  Bank  of  England,   14 
Sim.  475;  s.  c.  14  Law  J.  Rep.  (».8.) 
Chanc  226. 
JtkiveM  V.  Hickson,  30  Beav.  136. 
Ifr.  D.  Jones,  for  the  defendants  Stone 
and  Booraot ;  and 

Mr.  Bagshatve^  for  the  infant  children, 
argued  in  the  same  interest  as  the  plaintiff, 
and  commented  upon  the  cases  above  cited. 
Mr.  Baily  and  Mr,  Bury,  for  the  defen- 
dant Savage,  contended  that  the  evidence 
did  not  establish  forgery  as  to  Stone's 
signature;  and,  therefore,  two-thirds  of  the 
l^al  estate,  or,  in  any  event,  one-third, 


passed  to  Savage,  under  the  assignment 
The  case  of  Cottam  v.  the  Eastern  Counties 
Railway  Company  refers  to  the  assignment 
of  railway  debentures,  and  does  not  apply 
to  a  joint  tenancy  in  chattels  real  As  to 
notice,  there  is  no  evidence  of  actual  know- 
ledge, nor  can  gross  or  culpable  negligence 
be  attributed  to  Savage — 

Ware  v.  Lord  Egmont,  4  De  Gex,  M. 

<fe  G.  460;  s.  c.  24  Law  J.  Rep.  (n.s.) 

Chanc.  361. 
The  general  doctrine  of  constructive  notice 
as  between  solicitor  and  client  does  not 
apply  here;  first,  because  Holmer  never 
acted  as  solicitor  for  Savage  alone,  but  came 
forward,  first,  as  vendor,  and  then  as  acting 
solicitor  for  both  parties;  secondly,  as  soon 
as  fraud  commenced,  the  relation  of  solicitor 
and  client,  as  regard^  notice,  was  broken  off. 
It  was  certain  that  Holmer  would  conceal 
the  facts  for  the  purpose  of  effectuating  his 
fraud — 

Kennedy  v.  Green,  3  MyL  &  K.  699. 
Mr.  Osborne,  in  reply. 

KiNDEBSLEY,  V.C,  after  a  minute  inves- 
tigation of  the  evidence  as  to  Stone's  sig- 
nature to  the  deed,  stated  his  conclusion 
that  it  had  been  forged  by  Holmer,  and 
continued  as  follows:  Being  therefore  of 
this  opinion  as  to  Stone's  signature,  and 
having  the  admission  that  Boursot's  signa- 
ture was  also  a  forgery,  I  have  to  determine 
how  far  the  assignment  was  valid  as  to 
Holmer^s  share  in  the  property,  his  execu- 
tion of  the  deed  being  undisputedly  genuine. 
Upon  this  point  I  have  no  doubt  that  it 
operated  to  vest  the  legal  estate,  as  to  one- 
third  of  the  property,  in  Savage ;  it  was 
simply  a  severance  of  the  joint-tenancy. 
If  there  be  three  joint-owners  of  pro- 
perty, and  one  of  them  assigns  his  share, 
that  is  a  good  assignment  of  one-third. 
Assuming,  then,  the  legal  interest  to  have 
passed  to  Savage,  how  is  it  as  to  the  bene- 
ficial interest  in  that  one-third)  The  con- 
tention that  he  became  entitled  to  the 
beneficial  interest  in  the  one-third  is 
founded  on  this :  that  he  assumed,  and  had 
a  right  to  assume,  that  these  three  persons, 
Boursot,  Stone  and  Holmer,  were  the  bene- 
ficial, as  well  as  the  legal,  owners  of  the  pro- 
perty. Having  regard,  then,  to  the  equitable 
doctrine  of  notice,  we  must  consider  whether 
he  had  any,  and,  if  any,  what  degree  of 


630 


COURTS  OF  CHANCEBT : 


[N.S. 


notice,  actnal  or  constractiye,  of  the  exist- 
ence of  the  trast  In  referring  to  Savage's 
own  statement,  I  mnst  do  him  the  justice 
to  say  fhat  in  his  answer  and  his  affidavits 
he  evidently  states  what  he  believes  to  be 
true;  though,  of  course,  it  is  only  natural 
that  he  should  do  so  with  a  bias  in  favour 
of  his  own  case.  Now,  I  think  it  is  impos- 
sible to  read  his  evidence,  especiaUy  in 
conjunction  with  all  the  facts  now  before 
the  Court,  without  coming  to  the  conclu- 
sion that  he  had  reason  to  believe  or 
suspect,  and  did  believe  or  suspect,  that 
this  property  was  subject  to  some  trust 
I  do  not  say,  and  I  do  not  suppose, 
that  he  knew  what  the  trust  was;  but  his 
statements  go  to  shew  that,  at  aJl  events, 
he  knew  this  much,  that  Mrs.  Boursot  and 
her  fEonily  had  some  beneficial  interest  in 
the  property.  The  mode  of  paying  the  pur- 
chase-money leads  strongly  to  that  conclu- 
sion. And  I  think  there  was  that  degree 
of  actual  notice  which  ought  to  have  put 
him  upon  inquiry,  and  which  certainly 
would  have  led  to  an  inquiry,  had  it  been 
communicated  by  him  to  an  independent 
solicitor  acting  on  his  behalf.  But,  even 
supposing  that  such  a  degree  of  actual 
knowledge  as  I  have  suggested  cannot  be 
fairly  imputed  to  Savage,  I  still  think  that, 
under  the  circumstances,  he  had  sufficient 
constructive  notice  to  render  it  impossible 
for  him  to  maintain  this  purchase  against 
the  beneficial  owners.  It  is  an  ordinary 
rule  of  this  Court  that  a  client  is  bound  by 
the  knowledge  of  his  solicitor.  To  take  the 
simplest  case :  I  purchase  an  estate  belong- 
ing to  A,  and  employ  as  my  solicitor  a 
person  who,  by  reason  of  his  connexion 
with  others  interested  in  the  estate,  is  aware 
of  a  subsisting  equitable  mortgage,  created 
by  the  vendor:  is  it  possible  to  contend 
that  I  should  not  be  affected  by  the  know- 
ledge of  my  solicitor  in  respect  of  that 
mortgage  ?  The  proposition  is  too  plain  to 
be'  called  in  question  at  the  present  day, 
although  it  is  not  so  clearly  ascertained 
upon  what  principle  the  doctrine  rests. 
Some  say  that  it  rests  upon  the  high  pro- 
bability, almost  amounting  to  a  certainty, 
that  a  solicitor,  under  such  circumstances, 
would  communicate  to  his  client  what  he 
himself  knew;  and  that  hence  there  arises 
an  irresistible  presumption  of  the  actual 
knowledge  of  the  client.  My  own  impres- 


sion is  rather  that  the  tme  principle  upon 
which  the  doctrine  proceeds  is  tins :  tbst 
it  would  be  contrary  to  justice,  and  mi^t 
lead  to  cases  of  the  grosaest  fraud,  if  I  were 
allowed  to  deal,  through  the  agency  of  a 
solicitor,  without  being  affected  by  all  tbt 
he  knows,  inasmuch  as  he  is  aUer  ego;  he 
is  myself,  acting  for  me;  and  because  he  is 
{Uter  ego,  therefore  his  knowledge  is  my 
knowledge.  What  monstrous  injustice  it 
would  be  if  I  could  get  all  the  benefit  of 
his  knowledge  without  incurring  any  of  the 
disadvantage !  I  think  that  that  is  a  safe 
foundation  for  the  principle,  apart  from 
any  probability  that  he  would  conmranicate 
his  knowledge  to  me;  but  whatever  be  the 
ratio  decidendi,  it  is  sufficient  to  know  that 
the  doctrine  itself  is  unquestionable^ 

But,  then,  how  does  it  stand  where  the 
solicitor's  knowledge  is  connected  with  a 
fraud  or  forgery  committed  by  himself!  Is 
the  fact  that  he  is  committing  a  fraud  upon 
me  as  well  as  upon  others  sufficient  reason 
why  I  should  not  be  held  to  have  constnic- 
tive  notice  of  an  existing  trust  or  iDcam' 
brancef  Surely  it  does  not  follow  that 
because  I  cannot  be  affected  with  know- 
ledge of  the  fraud,  therefore  I  cannot  he 
affected  with  knowledge  of  the  trust  or 
incumbrance. 

In  the  present  case,  then,  both  upon  the 
ground  of  actual  notice  and  upon  the 
ground  of  constructive  notice,  I  come  to 
the  conclusion  that  Savage  cannot  maintain 
the  benefit  of  the  assignment,  even  as  to  this 
one-third  of  the  property;  and  I  decide  the 
case  without  reference  to  any  intention 
of  fraud  or  improper  conduct^  exactly  as  if 
these  three  gentlemen  being,  as  they  were, 
the  trustees  of  the  property,  had,  as  such, 
sold  to  Savage,  knowing  that  they  had  no 
power  to  sell^  except  with  the  written  con- 
sent of  Mrs.  Boursot. 

There  must  be  a  decree  for  a  re-convey- 
ance, and  for  an  account  of  the  rents  and 
profits,  according  to  the  terms  of  the  prayer; 
and  the  costs  must  be  paid  by  Savage. 

I  need  hardly  say  that  I  am  veiy  sony 
for  Mr.  Savage. 

Soliciton — Messn.  Johnston  k  Jackson,  for  pUin- 
tifis ;  Messrs.  Holmer,  Robinson  &  Stoneham,  fo 
defendants. 
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Wood,  V.C.  )  the  Swansea  vale  rail- 
April  28.    J      WAY  company  v,  budd. 

Inspection  of  Documents — Inspection  hy 
Expert* 

A  defendant  may  he  allowed  to  inspect  and 
take  copies  of  documents  in  the  possession  of 
the  plaintiff  hy  his  solieitor  or  his  clerk^ 
and  to  inspect  and  take  copies  of  maps 
hy  his  surveyor^  though  he  may  he  a  witness 
in  the  cause. 

The  defendant  bad  obtained  tbe  usual 
order  to  inspect  and  take  copies  of  docu- 
ments of  tbe  plaintiffs.  He  took  out  a 
summons  to  obtain  a  furtber  order,  *<tbat 
the  liberty  to  inspect  and  take  copies  of 
the  plaintiffs'  documents,  given  by  tbe  order 
made  in  ibis  cause,  dated  tbe  13tbof  July, 
1865,  may  be  ordered  to  extend  to  tbe 
inspection  and  taking  of  copies  of  sucb 
documents  by  Mr.  Fisber,  tbe  defendant's 
surveyor,  and  Mr.  A,  tbe  defendant's  ac- 
countant, and  by  tbe  clerk  or  clerks  of  Mr. 
Jenkins,  tbe  defendant's  solicitor,  and  by 
sucb  experts  and  other  persons  as  the  defen- 
dant may  direct  and  appoint" 

Mr.  flaber  was  tbe  surveyor  of  a  rival 
undertaking  to  the  plaintiffs',  wbicb  tbQ 
defendant  substantidily  represented,  and 
was  a  witness  in  tbe  cause. 

Mr,  W.  M.  James  and  Mr,  Smith  Osier 
supported  tbe  summons,  and  said  tbat  tbe 
surveyor  was  a  proper  person  to  examine 
tbe  plans,  as  no  one  else  would  so  well 
understand  wbicb  plans  bad  a  bearing  on 
tbe  questions  in  dispute,  and  tberefore-r 
Bonnardet  v.  Taylor,  1  J.  &  H.  383; 
B.C.  30  Law  J.  Rep.  (N.B.)Cbanc.  523, 
— would  be  allowed  to  inspect  Tbey  also 
referred  to — 

Mertens  v.  Haighy  Jo.  735. 
Mr,  Stiffe  Everitt  contended  tbat  be  was 
not  a  proper  person;  be  was  a  witness  in 
tbe  cause— 

Summerfteld  v.  Pritchard,  17  Beav.  9; 

8.  c  22 Law  J.  Rep.  (n.s.)  Cbanc.  528. 

Groves  v.  Groves,  23  Law  J.  Rep.  (n.s.) 

Cbanc.  199;  s.  c.  Kaye,  App.  xix.; 

2  W.  Rep.  86. 

Tbe  terms  of  tbe  summons  were  mucb  too 

extended. 

Mr.  W,  M,  JameSy  in  reply. 


Wood,  V.C.  said — ^Tbis  case  raises  a  great 
many  questions  wbicb,  as  against  tbe  plain- 
tiff, are  to  be  assumed  important ;  mainly 
founded,  at  all  events  in  bis  belief,  upon 
the  plans  and  designs  referred  to.  I  must 
take  tbe  admission  of  tbe  plaintiff  in  tbe 
affidavit  tbat  tbe  documents  required  to  be 
produced  are  material ;  and  this  being  so, 
the  d^endant  wiabes  to  do  tbat  wbicb  every 
person  in  seeking  production  of  documents 
wishes  to  do — ^to  see  wbetber  there  are  not 
some  which  will  prove  his  case.  Suppose 
it  bad  been  a  matter  in  wbicb  tbere  was 
a  document  in  tbe  Turkisb  language,  tbe 
solicitor  would  bave  said,  **  It  is  not  of  tbe 
least  use  my  looking  at  documents  in 
tbe  Turkisb  language ;  I  ask  tbat  a  person 
competent  to  translate  tbe  Turkisb  language 
be  ordered  to  attend  witb  me."  Tbat  would 
bave  to  be  done  by  special  application,  for 
tbe  general  order  would  not  avail 

Tbia  gentleman  swears  that  be  is  wholly 
ignorant  of  plans,  and  be  assumes  tbat 
l£e  inspection  of  these  plans  may  dis- 
close something  different  from  wbat  is 
averred  in  tbe  bill,  and  they  are  in  a  lan- 
guage wbicb  tbe  surveyor  can  interpret,  but 
which  the  solicitor  cannot  I  do  not  think 
it  is  an  answer  to  him  to  say,  ''I  will 
give  you  all  you  require  at  your  own  ex- 
pense." I  do  not  think  it  quite  fair  to  put 
it  upon  tbe  defendant  to  say  '^  I  want  all 
your  plans," — ^there  being  a  large  number 
of  tbem.  If  tbey  were  all  supplied,  few 
or  none  might  be  found  material.  "  It  is 
impossible,"  tbe  defendant  says,  "  for  me 
to  know,  without  assistance,  wbat  I  want ; 
but  I  ask  for  some  competent  person  to 
inspect  tbem  for  me." 

It  does  not  appear  to  me  that  any  damage 
will  be  done  to  tbe  plaintiff  in  allowing 
tbat  to  be  done,  and  in  Mr.  Fisher^s  being 
tbe  person  to  do  it.  This  is  not  at  all 
like  tbe  case  of  Groves  v.  Groves,  where  tbe 
plaintiff  impeached  certain  documents  as 
being  forged.  Here  Mr.  Fisber  goes  merely 
as  an  expert.  I  think,  therefore,  a  case  is 
made  out  for  letting  him  attend  to  inspect 
tbe  plans. 

Soliciton— Mesm.  Wrentmore  ft  Son,  agents  for 
Messn.  Cooke,  Jones  ft  Curtis,  Neath,  for 
plaintiff;  Mr.  W.  M.  Haoon,  agent  for  Mr. 
J.  T.  Jenkin,  Swansea,  for  defiondaat 
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L0BB8  Jnsnois. 
June  12. 


In  re  tempist. 


Trust  and  Trustee — Appointment  of  New 
Trustees — Additional  Evidence  on  Appeal, 

The  rules  adopted  by  the  Court  in  ap- 
pointing neuf  trustees  are,  firsts  the  Court 
fjoill  have  regard  to  the  wishes  of  ike  person 
by  whom  the  trust  has  been  created^  if  ex- 
pressed in  the  instrument  creating  the  trusty 
or  dearly  to  be  collected  from  it;  secondly y 
the  Court  will  not  appoint  a  person  to  be  a 
trustee  with  a  view  to  the  interests  of  some 
and  in  opposition  to  that  of  others  of  the 
cestuis  que  trustent ;  thirdly,  the  Court  wHl 
have  regard  to  the  question  whether  the  ap- 
pointment of  a  proposed  person  will  promote 
or  impede  the  execution  of  the  trust. 

On  a  rehearing  of  a  petition  for  the  ap- 
pointment of  new  trustees,  evidence  of  what 
had  taken  place  since  the  hearing  before  the 
Master  of  the  Bolls,  was  admitted  for  the 
purpose  of  deciding  the  question  of  fitness  of 
a  proposed  trustee. 

The  &ct8  in  this  case  may  be  shortly 
stated  as  follows — 

Sir  C.  K  Tempest  made  his  wiQ  and 
a  codicil  thereto,  both  dated  the  15th  of 
March,  1863,  and  appointed  Mr.  Fleming 
and  the  Hon.  T.  E.  Stonor  trustees,  joining 
Lord  Camoys  with  them  for  certain  pur- 
poses. 

T.  K  Stonor  died  in  the  testator's  life- 
time. 

The  testator  died  on  the  8th  of  December, 
1865. 

The  trusts  of  his  will  and  codicO,  which 
dealt  with  a  large  amount  of  property,  both 
real  and  personal,  were  extremely  compli- 
cated, and  were  particularly  framed  for 
the  purpose  of  excluding  his  nephew,  C.  H. 
Tempest,  from  personal  enjoyment  of  and 
control  over  the  property,  although  giving 
to  his  children  large  interests.  "[Hie  power 
of  appointing  new  trustees  was  vested  in 
Mr.  Fleming  and  Capt.  A.  C.  Tempest,  the 
brother  of  C.  H.  Tempest  They  were  unable 
to  agree  upon  the  person  to  be  appointed 
in  the  room  of  Mr.  Stonor ;  consequently, 
it  became  necessary  to  apply  to  the  Court 

A  petition  was  presented,  on  behalf  of 
A.  J.  Tempest,  an  infant  son  of  C.  H. 
Tempest,  who  took  the  frst  estate  of  in- 


heritance under  the  will,  by  Mr.  Washing- 
ton Hibbert,  as  next  firiend.  The  petitioQ 
asked  that  Mr.  Petre  shoidd  be  appointed 
a  trustee  in  the  place  of  Mr.  Stonor. 

It  appeared  that  C.  H.  Tempest  bad 
offended  his  uncle,  the  testator,  by  marry- 
ing the  daughter  of  Mr.  Hibbert,  and  it 
also  appeared  that  Mr.  Petre  was  conneeted 
with  Mr.  Hibbert's  fandly. 

The  petition  was  supported  by  Capt  A. 
d  Tempest,  and  opposed  by  Mr.  Flem- 
ing, who  alleged  that  the  object  had  in 
view  in  appointing  Mr.  Petre  was  to  defeat, 
as  far  as  possible,  the  testafcor^s  intentions 
in  creating  the  trusts  which  were  in  his 
will ;  and  moreover,  that  it  would  be  im- 
possible for  himself  to  act  in  harmony  with 
Mr.  Petre. 

The  Master  of  the  Rolls,  by  an  order 
dated  the  31st  of  January,  1866,  appointed 
Mr.  Petre  to  be  a  trustee  jointly  with  Mr. 
Fleming,  but  added  Lord  Camoys  also  as 
trustee.  From  this  order  Mr.  FlemiDg  now 
iq>pealed. 

Mr.  Rolt  and  Mr.  Kay,  for  the  appellant 

Mr.  BaggaUay  and  Mr,  Cotton^  for  Lord 
Camoys. 

Mr.  Cole  and  Mr.  Little,  for  A.  C.  Tem- 
pest 

Mr.  iSelwyn  and  Mr.  Bigby,  for  the  pc^- 
tioner. 

LoBD  JusTiCB  TuRNXR. — ^There  are  two 
questions  raised  by  this  appeal :  First,  whe- 
ther the  order  of  the  Master  of  the  Bolls 
ought  to  be  reversed  in  so  far  as  it  appoints 
Mr.  Petre  to  be  trustee  of  the  testator's 
wijl;  and,  secondly,  whether,  assuming 
that  that  order  ought  to  be  reversed  in  this 
respect,  Lord  Camoys  ought  to  be  appointed 
a  trustee.  Hie  first  of  these  questions 
has  not  seemed  to  me  to  be  altogether  free 
from  difficulty,  and,  iu  my  view  of  the  case, 
it  is  by  no  means  an  unimportant  question ; 
it  involves,  as  I  think,  to  no  inconaiderabSe 
extent,  the  principles  on  which  this  Court 
ought  to  act  in  the  appointm^it  of  new 
trustees.  It  was  said  in  argument,  and 
has  been  frequently  said,  that  in  making 
such  appointments  the  Court  acts  upon  and 
exercises  its  discretion ;  and  this,  no  doubt, 
is  generally  true;  but  the  discreti<m  whidi 
the  Court  has  and  exercises  in  making  such 
appointments  is  not,  as  I  conoeiyey  a  mere 
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ariutruy  discretion,  but  a  discretion  in  the 
exerdae  of  which  the  Court  is  and  ought  to 
be  guided  by  some  general  rules  and  prin- 
ciples; and,  in  my  opinion,  the  difficulty 
which  the  Court  has  to  encounter  in  these 
cases  lies,  not  so  much  in  ascertaining  the 
rales  and  principles  by  which  it  ought  to  be 
guided,  as  in  applying  those  rules  and  prin- 
ciples to  the  ▼aiious  circumstances  of  each 
particular  case.     The  following  rules  and 
principles  may,  I  think,  be  safely  laid  down 
as  applying  to  all  cases  of  appointment  by 
the  Court  of  new  trustees :  First,  that  the 
Court  will  have  regard  to  the  wishes  of  the 
peraon  by  whom  the  trust  has  been  created, 
if  expressed  in  the  instrument  creating  the 
trust,  or  clearly  to  be  collected  from  it. 
I  think  this  rule  may  be  safely  laid  down, 
because,  if  the  author  of  the  trust  has  in 
terms  declared  that  a  particular  person,  or 
a  person  filling  a  particular  character,  should 
not  be  a  trustee  of  the  instrument,  there 
cannot^  as  I  apprehend,  be  the  least  doubt 
that  the  Court  would  not  appoint  a  person 
whose  appointment  was  so  prohibited  to 
the  office  ;  and  I  do  not  think  that,  upon  a 
question  of  this  description,  any  distinction 
can  be  drawn  between  express  declaration 
and  demonstrated  intention.   The  analogy 
of  the  course  which  the  Court  pursues  in 
the  appointment  of  guardians  affords  sup- 
port to  this  rule,  for  the  Court  in  those 
cases  attends  to  the  wishes  of  the  parents, 
however  informally  they  may  be  expressed. 
Another  rule  which  may,  I  think,  safely  be 
laid  down  is  this  :  that  the  Court  will  not 
appoint  a  person  to  be  trustee  with  a  view 
to  the   interests  of  some  of  the  persons 
interested   under  the  trust,  in  opposition 
either  to  the  wishes  of  the  testator  or  to 
the  interests  of  others  of  the  cestuis  qtie 
trutUfU.    I  think  so  for  this  reason,  that 
it  ia  of  the  essence  of  the  duty  of  every 
trustee  to  hold  an  even  hand  between  the' 
parties  Jnterested  under  the  trust     Every 
tnistee  ia  in  duty  bound  to  look  to  the 
interests  of  all,  and  not  of  any  particular 
member  or  chiss  of  members,  of  his  eestuis 
qme  trurterU.    A  third  rule  which,  I  think, 
may  safdy  be  laid  down  is,  that  tJie  Court 
in  appointing  a  trustee  will  have  regard  to 
the  question  whether  his  appointment  will 
promote  or  impede  the  execution  of  the 
trost^  for  the  very  purpose  of  the  appoint- 
ment is    that  the    trust  may  be  better 


carried  into  execution.  These  are  the  prin- 
ciples by  which,  in  my  judgment,'  we  ought 
to  be  guided  in  determining  whether  Mr. 
Petre  ought  to  be  appointed  a  trustee  of 
this  will,  and,  in  my  opinion,  there  are 
substantial  objections  to  his  appointment 
on  each  of  the  three  grounds  to  which  I 
have  referred.  There  is  not,  of  course,  and 
cannot  be,  any  possible  objection  to  Mr. 
Petre  in  point  of  character,  position  or 
ability,  and  I  desire  most  anxiously  to  be 
underetood  as  not  intending,  in  disapprov- 
ing his  appointment,  to  cast  the  slightest 
possible  reflection  upon  him.  I  have  not, 
for  one  moment,  doubted  that  he  is  a  gen- 
tleman of  most  unexceptionable  character, 
and  well  qualified,  in  every  respect,  to  fill 
the  office  of  trustee;  but  I  think  that  the 
principles  to  which  I  have  referred  are 
opposed  to  his  appointment 

First,  as  to  the  wishes  of  this  testator. 
It  is  impossible  to  read  this  will  with- 
out being  fuUy  satisfied  that  the  great 
object  and  purpose  of  the  testator  was 
to  exclude  Mr.  Charles  Henry  Tempest^ 
not  only  from  all  interest  in  but  from 
all  connexion  with  his  estate.  A  more 
complete  exclusion  of  him,  both  from  any 
interest  in  and  from  any  power  over 
the  estate,  could  not,  as  it  seems  to  me, 
have  been  devised.  Is  it  then  consistent 
with  this  purpose  of  the  testator  that  a 
trustee  should  be  appointed,  who,  upon  the 
evidence  before  us,  I  cannot  doubt,  is  the 
nominee  of  Mr.  Charles  Henry  Tempest, 
and  is  proposed  for  the  purpose  of  carrying 
into  efiect  his  intentions?  The  facts,  I  think, 
prove  that  this  is  the  position  of  Mr. 
Petre.  He  is  proposed  by  Mr.  Washington 
Hibbert,  the  father-in-law  of  Mr.  Tempest, 
and  the  very  person  the  connexion  with 
whom  led  to  the  making  of  this  will  by 
which  he  was  excluded.  He  is  supported — 
and,  I  desire  not  to  be  understood  as  sajdng 
in  any  other  than  a  legal  sense,  improperly 
supported — ^by  Captain  Arthur  Cecil  Tem- 
ped, who,  it  appears,  declined  to  attend 
the  testator^s  funeral  on  account  of  the 
dispositions  of  the  will.  And  one  of  the 
principal  witnesses  in  support  of  his  ap- 
pointment, and  the  person  most  active  in 
these  proceedings,  is  Mr.  Broadbent,  the 
solicitor  of  Sir  C.  H.  Tempest,  under  whose 
advice  we  find  that  Mr.  Petre  adopted  that 
most  unfortunate  and,   I   must  say,  ill- 
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advised  step  of  decliniBg  to  meet  his  co- 
trustees. Looking  to  these  circumstaQces 
and  to  the  whole  of  the  evidence  before  us, 
I  have  as  little  doubt  as  to  what  led  to  the 
proposal  of  Mr.  Petre  as  I  have  as  to  the 
intentions  of  this  testator;  and  upon  this 
ground,  therefore,  I  think  that  Mr.  Petre 
ought  not  to  be  appointed  to  be  a  trustee 
of  this  wilL  It  was  said  for  the  respon- 
dents that  the  testator's  dispositions  were 
captious  and  absurd,  and  ought  not  there- 
fore to  be  regarded ;  but  much  as  we  may 
regret  that  such  dispositions  were  made, 
we  cannot  disregard  them. 

Then,  as  to  the  second  ground,  the 
objection  to  the  appointment  of  Mr. 
Petre  seems  to  me  to  be  still  more 
decisive.  The  evidence,  in  my  opinion, 
very  plainly  shews  that  Mr.  Petre  has  been 
proposed  as  trustee  and  has  accepted 
that  office  with  a  view  to  his  acting  in 
the  trusts  in  the  interests  of  some  only 
of  the  objects  of  the  trusts;  and  I  do  not 
hesitate  to  say  that,  in  my  opinion,  this 
fact  alone  is  sufficient  to  prevent  us  from 
confirming  his  appointment  It  was  ob- 
jected, on  the  part  of  the  respondents,  that 
the  proof  of  this  fact  rests  upon  evidence 
of  what  has  occurred  since  the  order  under 
appeal  was  pronounced, — evidence  which 
ought  not  therefore  to  be  attended  to ;  but 
this  is  a  re-hearing  of  the  petition  under 
which  Mr.  Petre  has  been  appointed,  and 
the  question  before  us,  therefore,  is,  whe- 
ther he  ought  now  to  be  appointed  or  not, 
— a  question  of  his  present  fitness  or  unfit- 
ness, and  I  am  aware  of  no  rule  which 
precludes  us  from  receiving,  upon  such  a 
question,  evidence  of  what  has  occurred 
since  the  original  hearing.  Supposing,  how- 
ever, that  £bere  was  any  difficulty  upon 
that  point,  I  apprehend  there  can  be  no 
doubt  that  the  evidence  of  what  has  so 
occurred  ought  to  be  looked  at  as  shewing 
the  purpose  for  which  he  was  proposed, 
and  that  it  was  not  proper  that  he  should 
be  appointed  at  the  time  when  the  order 
appointing  him  was  made.  It  was  also 
urged,  on  the  part  of  the  respondents, 
that  their  interest  ought  to  be  considered 
in  the  appointment  to  be  made  by  the 
Court;  and  there  would  have  been  great 
force  in  this  argument  if  it  could  have 
been  considered  that  Mr.  Petre  was  pro- 
posed as  an  independent  trustee,  to  act 


on  behalf  and  with  a  view  to  the  inteiestB 
of  all  cestuis  que  trustenL  But  when  Uie 
purpose  for  which  he  is  proposed  is  sees, 
this  aigument  loses  all  wei^t,  and  csimot 
be  attended  to.  It  is,  in  the  appointment 
of  a  trustee,  for  the  benefit  of  tSly  and  not 
with  a  view  to  the  interests  of  some  that 
the  wishes  of  cestuis  que  iruHent  are  to  be 
consulted;  for  the  trustee  to  be  appointed 
must  represent  and  consult  the  interests  of 
all,  and  not  of  some  only  of  the  cestuis  que 
trustenL  It  was  indeed  with  this  view  that, 
in  the  course  of  the  argument,  I  suggested 
to  the  parties  the  expediency  dT  their  agree- 
ing upon  the  appointment  of  an  independent 
trustee. 

The  third  and  renuuning  ground  of  ob- 
jection to  the  appointment  of  Mr.  Petre 
is,  I  think,  open  to  more  difficulty;  on  tlie 
one  hand,  there  cannot  be  any  doubt  that 
the  Court  ought  not  to  appoint  a  trustee 
whose  appointment  will  impede  the  due 
execution  of  the  trust,  but,  on  the  other 
hand,  if  the  continuing  or  surviving  trostee 
refuses  to  act  with  a  trustee  who  may  be 
proposed  to  be  appointed  (and  I  make  this 
observation  with  reference  to  what  appears 
to  have  been  said  by  Mr.  Fleming  as  to 
Mr.  Petre  having  come  forward  in  oppo- 
sition to  his  wishes),  I  think  it  wonld 
be  going  too  £Bir  to  say  that  the  Court 
ought  on  that  ground  alone  to  refuse  to 
appoint  the  proposed  trustee,  for  this  would, 
as  suggested  in  the  argument,  be  to  give 
the  continuing  or  surviviiig  trustee  a  veto 
upon  the  appointment  of  the  new  tinstee.  In 
such  a  case  it  must  be  the  duty  of  the 
Court  to  inquire  and  ascertain  whether  the 
objection  of  the  surviving  or  continning 
trustee  is  well  founded  or  not,  and  to  actor 
refuse  to  act  upon  it  accordingly.  If  the  sur- 
viving or  continuing  trustee  has  improperly 
refused  to  act  with  the  proposed  trustee,  it 
might  be  a  ground  for  removing  him  from 
the  trust  Upon  the  finots  of  this  case, 
however,  it  seems  to  me  that  the  objections 
taken  by  Mr.  Fleming  to  the  af^intment 
of  Mr.  Petre  were  and  are  weU  founded ; 
and  upon  the  whole  case,  therefore,  my 
opinion  is,  that  the  order  under  appeal, 
so  far  as  it  appoints  Mr.  Petre,  ou^t  to 
be  discharged.  It  was  strongly  pressed  in 
argument,  on  the  part  of  the  respondents, 
that  the  appointment  of  Mr.  Petre  having 
been  made  by  the  Master  of  the  BoUs  in 
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the  ezerdse  of  his  discretion,  we  ought  not 
to  disturb  it ;  but,  in  my  opinion,  this  is 
mnch  more  a  question  of  principle  than  of 
discretion ;  besides,  there  is  new  eyidence 
before  us,  and  I  doubt  extremely  whether, 
if  the  case  had  stood  at  the  Rolls  as  it 
stands  before  us,  his  Lordship  would  have 
appointed  Mr.  Petre.     The  interest  of  Mr. 
Fleming  under  the  will  was  also    relied 
upon,  on  the  part  of  the  respondents,  as 
rendering  it  proper  that  Mr.  Petre  should 
be  appointed;  but  Mr.  Fleming's  interest 
cannot  render  it  proper  to  appoint  a  person 
who,  on  other  grounds,  ought  not  to  be 
appointed ;  all  that  we  can  do  in  this  re- 
spect is  to  take  care  that  a  proper  trustee 
ur  trustees  be  appointed. 

There  remains,  then,  the  question  whether 
Lord    Camoys    ought    alone    to    be    ap- 
pointed trustee  in  tiie  place  of  Mr.  Stonor, 
and,  in  my  opinion,  he  ought  to  be  so  ap- 
pointed. The  power  of  appointment  of  new 
tmstees  created  by  this  will  authorizes  the 
appointment  of  more  than  one  person  in  the 
place  of  a  deceased  trustee  under  an  exercise 
of  the  power;  but  it  goes  no  further.  It  does 
not,  if  it  could,  extend  to  an  appointment 
by  the  Court,  and  certainly  it  in  no  way 
affects  the  discretion  of  the  Court  in  making 
its  appointment,  although  it  may  incline 
the  Court  more  readily  to  appoint  more 
than  one  trustee.  The  case,  however,  stands 
thus :  that,  putting  Mr.  Petre  out  of  the  ques- 
tion, there  is  no  proposal  before  us,  except  for 
the  appointment  of  Lord  Camoys ;  and  we 
ought  not,  I  think,  to  subject  this  estate  to 
the  expense  of  a  further  contest  on  the 
tmsteeship,  unless  we  were  satisfied  that 
Lord  CamoyB  ought  not  to  be  appointed, 
more  especially  as  there  is  a  suit  pending, 
in  which  any  question  of  doubt  or  difficulty 
can  be  settled.  On  examining  the  evidence 
before  us,  I  do  not  find  any  reasonable 
objection  to  his  appointment.  Lord  Camoys, 
it  is  said,  is  the  Mend  of  Mr.  Fleming ;  but 
I  do  not  think  that  this  presents  any  well- 
founded  objection  to  his  being  appointed. 
I  see  no  reason  to  suppose  that  he  will  be 
advised  to  act,  or  that  he  will  act,  at  the 
dictation  of  Mr.  Fleming,  or  otherwise  than 
as  he  is  bound  to  do  in  the  bona  fide  exercise 
of  an  independent  judgment,  with  a  view 
to  the  benefit  of  all  parties  interested, under 
this  trust ;  and  I  hope  that  what  I  have 
said  upon  this  subject  will  be  communicated 
Nbw  Skeibs,  35.— Chano. 


and  recommended  to  him  for  his  observance 
in  the  difficult  duties  which  he  is  caUed 
upon  to  discharge. 

The  order  upon  this  appeal  should,  I 
think,  be  to  discharge  the  order  at  the 
Rolls,  to  appoint  Lord  Camoys  to  be  trustee 
in  the  place  of  Mr.  Stonor,  and  to  vest  the 
estate  in  him  and  Mr.  Fleming. 

Lord  Justics  Knight  Bruob. — In  my 
opinion,  it  is  clear  that  the  author  of  this 
trust  would  never  have  consented  to  Mr. 
Petre  being  appointed  a  trustee  of  his  will ; 
thoughlsay  this  withoutintendingtheslight- 
est  imputation  upon  Mr.  Petre.  With  respect 
to  Lord  Camoys,  I  agree  that  there  is  no 
objection  to  his  appointment  The  order 
made  at  the  Rolls  will  therefore,  in  effect, 
stand,  except  as  to  the  appointment  of 
Mr.  Petre. 


Solidton—MeMn.  J.  ft  C.  Cole,  agents  for  Mr. 
F.  Broadbent,  Bolton-le*Moon,  for  plaintiff; 
Uemn.  Waid  k  Mills,  for  defendant. 


BINNS  V.  NICHOLS. 


W00D,V.C.  ) 

April  20.    f 

Legacy — Statute  of  Limitations  (3  <fc  4 
WUl  4.  c.  27.  8,  iO.)—Mortgage-'Mar' 
shallinff — Retainer, 

A,  gave  a  legacy  to  By  and  appointed 
C,  9ole  executor.  B.  died  after  A,  in  1830, 
not  having  received  the  legacy  and  having 
appointed  C.  her  universal  legatee  and 
executor,  Q,  having  proved  her  will  after- 
wards became  a  lun^UiCy  and  an  adminis- 
trator with  the  wUl  annexed  of  A's  estnU 
during  C.*s  lunacy  was  appointed  in  1848. 
On  a  bill  filed  in  1868,— Held,  that  the 
legacy  of  2,000/.  was  not  barred. 

Where  an  executor  is  mortgagee  and  also 
a  legateCy  and  the  personal  estate  is  insufii- 
cient  to  pay  the  mortgage  debt  and  legaci^'s, 
the  executor  is  not  bound  to  pay  the  m/origage 
debt  out  of  the  first  assets  in  his  hands^  and 
is  not  prejudiced  by  not  so  doing, 

Joseph  Parkinson,  by  his  will,  dated 
the  14th  of  September,  1819,  bequeathed 
2,000/.  to  Elizabeth  Parkinson,  and  ap- 
pointed William  Parkinson  sole  executor. 
Joseph  Parkinson  died  on  the  8th  of  July, 
1 827,  and  in  October,  1 827,  William  proved 
his  will. 

4M 
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Elisabeth  Farkinson  made  her  will, 
dated  the  28th  of  August,  1827,  and 
thereby  bequeathed  all  her  personal  estate 
to  William  Parkinson,  whom  she  appointed 
sole  executor.  She  died  on  the  25th  of 
December,  1830,  and  her  wiQ  was  proved 
by  William  Parkinson  in  June,  1835.  At 
the  time  of  her  decease  the  legacy  of 
2,000^.  bequeathed  to  her  by  Joseph 
Parkinson  was  still  due  from  his  estate, 
and  was  still  unpaid. 

In  August,  1841,  William  was  found  a 
lunatic  by  inquisition,  and  a  committee 
of  his  person  and  estate  was  appointed. 

On  the  12th  of  October,  1848,  adminis- 
tration with  the  will  annexed  of  Joseph 
Parkinson's  estate  during  William  Parkin- 
son's lunacy,  was  granted  to  the  plaintiff 
Mary  Ann  Binns. 

William  Parkinson  died  in  1857,  having 
appointed  the  defendants  Nichols  and  Free- 
man his  executors. 

The  bill  in  this  suit  was  filed,  on  the 
16th  of  December,  1858,  and  it  sought 
an  administration  of  William  Parkinson's 
estate,  and  consequently  of  Joseph  Parkin* 
son's  estate,  and  a  decretal  order  was  made 
accordingly.  The  chief  clerk  found  in 
effect  that  as  no  payment  on  account  or 
acknowledgment  of  the  legacy  of  2,000/. 
given  by  Joseph  to  Elizabeth  Parkinson 
had  been  made  within  twenty  years  before 
bill  filed,  the  right  to  recover  the  same  waa 
barred  by  lapse  of  time.  Certain  of  the 
defendants  took  out  a  summons  to  vary 
the  certificate  in  this  respect. 

There  was  also  another  objection  to  the 
certificate  under  the  following  circum- 
stances: By  an  indenture,  dated  the  11th 
of  June,  1821,  Joseph  Parkinson  being 
seised  in  fee  of  a  house  and  premises  in 
Norwich,  demised  the  same  to  William 
Parkinson  for  the  term  of  1,000  years,  as  a 
security  for  the  repayment  of  1,000/.  then 
advanced  by  WilUam  to  Joseph,  with  lawful 
interest 

William  Parkinson  was  also,  by  transfer, 
mortgagee  in  fee  of  fifteen  cottages  in 
Norwich  for  500/.,  bearing  interest  at  5/. 
per  cent. ;  Joseph  Parkinson  had  purchased 
the  equity  of  redemption,  and,  upon  the 
conveyance  thereof  to  him,  had  covenanted 
with  William  to  pay  the  500/.  and  interest 
at  5/.  per  cent 

Joseph  Parkinson  died  intestate  as  to 


real  estate,  and  the  two  priiidpal  soms  of 
1,000/.  and  500/.  were  unpaid  at  his  death 
The  plaintiff  was  now  one  of  his  co-hein. 
His  personal  estate  was  not  safBdent  to 
pay  his  debts,  including  these  two  mort- 
gage debts,  in  addition  to  the  legacy  of 
2,000/. 

The  chief  clerk  certified  that  Wilhain 
Parkinson,  as  executor  of  Joseph  Paikinaon, 
had  in  his  hands  on  the  12th  of  November, 
1827,  a  sum  more  than  sufficient  to  dis- 
charge what  was  due  to  him  as  morftgagee 
in  respect  of  the  mortgage  debt  of  l,000i, 
and   that,    after    allowing   what   was  ao 
due,   there   was,  again,    on   the  24th  of 
October,  1829,  in  his  hands  as  executor,  a 
sum  more  than  sufficient  to  discharge  what 
was  due  to  him  as  mortgagee  in  respect  of 
the  mortgage  debt  of  500/.  The  chief  cleric, 
considering  that  in  a  due  course  of  admi- 
nistration these  debts  would    have  been 
discharged  in  this  way,  allowed  them  as 
paid  from  these  dates  respectively,  and  dis- 
allowed subsequent  interest 

William  Parkinson  had  been  in  posses- 
sion of  the  two  mortgaged  estato,  and 
would,  accordingly,  have  been  chaigeable 
as  an  overpaid  mortgagee  from  these  dates. 
His  representatives  therefore  objected  to 
tins  part  of  the  certificate^ 

On  the  other  hand,  the  plaintiff^  as  re- 
presenting the  persons  claiming  the  real 
estate  under  Joseph  Parkinson,  contended 
that  the  mortgages  must  be  otmsidered  as 
satisfied  on  the  days  above  mentioned,  and 
that,  although  the  person  entitled  to  the 
legacy  of  2,000/.  might  on  thoae  days  have 
been  entitled  to  resort  to  the  mortgaged 
property  for  the  amount  taken  ont  of  the 
personiU  estate,  yet  that  the  legacy  wis 
now -barred,  and  this  equity  oould  not, 
therefore,  now  be  asserted. 

The  3  A  4  Will  4.  a  27.  enacts  (s.  40.) 
as  follows  :  "And  be  it  furth^  enacted,  that 
after  the  said  31st  day  of  December,  1833, 
no  action  or  suit  or  other  proceeding  shall 
be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment  or  hen, 
or  otherwise  chaiged  upon  or  payable  out 
of  any  land  or  rent,  at  law  or  in  equity,  or 
any  legacy,  but  within  twenty  years  next 
after  a  present  right  to  receive  the  same 
shall  have  accrued  to  some  person  capahle 
of  giving  a  discharge  for  or  release  dt  tlie 
same,  unless,  in  the  mean  time,  some  part 
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of  the  principal  money  or  some  Interest 
thereon  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  shall 
have  been  given  in  writing,  signed  by  the 
penon  by  whom  the  same  shall  be  payable, 
or  his  agent,  and  in  snch  case  no  snch 
action  or  snit  or  proceeding  shall  be 
brought  but  within  twenty  years  after  such 
payment  or  acknowledgment,  or  the  last 
of  such  payments  or  acknowledgments,  if 
more  than  one,  was  given."  The  act  received 
the  royal  assent  on  the  24th  of  July,  1833. 

Mr,  Roll  and  Mr,  Speed,  in  support  of 
the  motion  to  vary. — ^The  Statute  of  limit- 
ations {3&i  Will.  4.  c.  27.  s.  40.)  has  no 
application  to  the  legacy  of  2,000/.,  for 
that  act  only  applies  where  it  has  been 
possible  to  bring  an  action,  or  suit  to 
recover  a  legacy  during  twenty  years. 
Here,  since  tJ^e  death  of  Elizabeth  Par- 
kinson, who  died  before  the  act  passed, 
the  hand  to  pay  and  the  hand  to  receive 
had  been  the  same,  and  therefore  no 
action  or  suit  had  been  possible.  As  to  the 
mortgage  debt,  an  executor,  who  is  also 
mortgagee,  is  not  bound  to  pay  himself  off; 
he  may  if  he  pleases,  but  he  may  also  let 
the  money  remain  on  the  security  of  the 
land. 

Mr.  Daniel  and  Mr,  W,  Pearson,  contra. 

— A  right  to  recover  the  legacy  of  2,000/. 

first  accrued  to   Elizabeth   Parkinson   in 

1827,  when  Joseph  died,  leaving  William 

his  executor.  The  40th  section  of  the  S  &  4 

Will   4.  c.   27.  applies  whether  the  first 

accruer  of  a  present  right  to  receive  the 

l^iacy  happened  before  or  after  the  passing 

of  the  act,  and,  as  time  once  begun  to  run 

cannot  afterwards  be  suspended,  the  period 

allowed  by  the  statute  expired  in  1847. 

As  to  the  mortgage  debts,  it  is  the  duty 

of  an  executor,  being  a  mortgagee,  to  pay 

himself  as  soon  as  he  has  in  hand  assets 

properly  applicable  to  that  purpose — Fox 

V.   GfarreU  (1);  and,  as  to  the  mortgage 

of  500/.,  even  if  the  result  of  that  course 

would  have  been  to  throw  500/.,  part  of 

the  2,000(.  legacy,  on  the  mortgaged  estate, 

that  500/.  would  have  carried  4/.  per  cent. 

interest  only,  whereas  the  mortgage  carried 

bL  per  cent. 


(1)  28  Bear.  16  ;  s.  c. 
Chanc  M3. 


Law  J.  Rep.  (ir.s.) 


Mr,  Skehbeare,  Mr,  Lindley,  Mr.  Cotens- 
Hardy  and  Mr.  Buckton,  for  other  parties. 

Wood,  V.C. — In  this   case,   although 
there  is  some  complication,  the  fi&cts  bear- 
ing upon  the  questions  which  I  have  to 
decide  are   comparatively  simple.     It  is 
clear  that  William  Parkinson's  estate  must 
be  credited  with  the  legacy  of  2,000/., 
unless  the  statute   has  extinguished  the 
right.    Now,  Elizabeth  Parkinson,  the  lega- 
tee, died  in  1830,  that  is,  long  before  tiie 
period  allowed  by  the  statute  had  expired, 
indeed  before  the  statute  had  passed,  and 
thereupon  the  right  to  the  legacy  devolved 
upon  William  Parkinson,  who  also  repre- 
sented the  original  testator  Joseph,  from 
whose  estate  the  legacy  was  due.     This 
double  representation  continued  down  to 
1848,  when  a  limited  administration   of 
Joseph's  estate  was  granted  to  the  plaintiff 
Mary  Ann  Binns.    During  this  period,  I 
think,  no  question  as  to  the  statute  could 
be  raised.    For  either  William  Parkinson 
had  in  his  hands  during  some  part  of  the 
period  monies  applicable  to  the  payment 
of  his  legacy,  or  he  had  not    If  he  had, 
those  monies  were  at  home,  and  he  is  there- 
fore not  chargeable  with  them;  if  he  had 
not,  his  right  was  kept  alive.     True,  it  ^ 
might  be  argued,  that  if  he  had  not  been 
executor  as  well  as  legatee,  he  would  have 
been  bound  to  assert  his  right  against  the 
assets  quando  a/ceiderint^  by  filing  a  bill 
or  by  other  proceedings.  But,  as  it  was,  he 
could  not  do  this;  it  would  have  been  an 
idle  form,  even  if  it  were  in  any  way  pos- 
sible, for  him  to  file  a  bill  against  himself 
to  make  himself  pay  himself.    K,  then,  the 
double  representation  had  been  continuous 
to  the  present  time,  I  think  the  question 
would  not  have  been  arguable.    But,  in 
&ct,   William    Parkinson  having  become 
lunatic,  a  limited  administration  of  Joseph's 
estate  was  granted  to  Mary  Ann  Binns  in 
1848.    Then,  it  might  be  said,  there  began 
to  be  some  one  whom  William  Parkinson 
might  sua    B»  it  so.    But  then,  as  I  have 
already  shewn,  the  question  can  only  arise 
on  the  supposition  of  William  Parkinson 
not  having  had  sufficient  assets  in  his  hands 
before  1848.    And  on  that  hypothesis  the 
case  of  Adam*  v.  Barry  (2)  is  conclusive. 

(2)  2  CoU.  286,  293. 
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In  that  case,  the  testator  Samuel  Wilson 
appointed  Thomas  Wilson  and  another  his 
executors,  and  Sophia  Wilson  his  residuaiy 
legatee.  The  bill  was  fled  in  April,  1842, 
and  the  suit  was  by  consent  treated  as  if 
Sophia  Wilson  were  a  plaintifif.  Vice  Chan- 
cellor Knight  Bruce,  referring  to  the  case 
of  Prior  v.  HomMow  (3),  which  decided 
that  a  residue  was  within  the  statute,  says, 
"  With  regard  to  the  case  of  Prior  v. 
HomibloWy  I  am  not  entirely  free  from 
doubt;  but  I  am  not  aware  of  any  decision 
contradicting  it,  and  I  ought  not  to  decide 
inconsistently  with  it,  unless  having  a  clear 
opinion  that  it  is  not  right,  which  clear 
opinion  I  cannot  say  that  I  have.  It  is, 
however,  I  suppose,  consistent  with  that 
case  to  say,  that  if,  after  April,  1822, 
Thomas  Wilson  possessed  himself  of  any 
part  of  the  assets  of  Samuel  Wilson,  which 
ought  to  have  been  paid  or  delivered  by 
Thomas  to  Sophia  Wilson,  her  claim  against 
Thomas's  estate  in  that  respect  was  not 
barred  when  the  first  bill  was  filed."  So 
that  what  the  Vice  Chancellor  held  was  this, 
that  as  to  assets  that  might  have  been 
recovered  twenty  years  before  bill  filed 
the  statute  was  a  bar,  but  that  as  to  assets 
which  had  come  to  the  executor's  hands 
within  twenty  years  the  statute  was  nut  a 
bar.  As  therefore  twenty  years  have  not 
elapsed  since  1848,  the  right  to  this  legacy, 
if  not  previously  paid,  is  still  subsisting, 
and  in  either  view  William  Parkinson's 
estate  must  be  credited  with  the  amount. 

The  other  question  is  as  to  the  two  mort- 
gage debts  of  1,000/.  and  500/.,  whether 
William  Parkinson,  who  it  is  clear  might, 
had  he  been  so  minded,  have  paid  them 
off  at  the  two  dates  specified  in  the  chief 
clerk's  certificate,  was  bound  to  do  this. 
Now,  at  that  time  he  was  both  a  mort- 
gagee and  a  creditor  by  specialty  in 
respect  of  the  mortgage  debts,  a  simple 
contract  creditor,  also  entitled  to  the  legacy 
of  2,000/.,  and  there  were  also  other  simple 
contract  creditors.  He  knew  that  if  he 
paid  himself  off  as  mortgagee,  the  simple 
contract  creditors  and  the  legatees  would 
be  entitled  to  take  again  an  equal  amount 
out  of  the  mortgaged  estate  by  virtue  of 
the  doctrine  of  marshalling.  The  plaintiff's 
view,    no  doubt,   is,  that  the   mortgages 

(3)  2You.  acC.  Ex.  £q.200. 


being  treated  as  paid  off,  William  Paikin- 
sou  is  not  now  entitled  to  this  equity. 
It  would  be  monstrous,  however,  to  hdd 
that  William  Parkinson  was  bound  to 
give  rise  to  a  circuitous  application  of 
the  assets,  nor  can  it  be  said  that  any 
appreciable  injury  was  inflicted  on  the 
personal  estate  by  the  course  which  he 
adopted.  The  500/.  mortgage,  it  b  troe, 
carried  5/.  per  cent  int^wst^  while  the 
legacy  would  only  carry  4/.  per  cent  But 
I  do  not  think  that  this  trifling  difference 
of  1/.  per  cent  on  500/.  ought  to  inflnenoe 
my  decision.  The  certificate  must  therefore 
be  varied  on  both  points. 

Soliciton — MeBsn  Johnson  &  Coote,  for  pbinlifi ; 
MeMn.  Wootton  &  Son  and  MeKn.  Sharpe, 
ParkefB  k  Jaokaon,  for  defendantB. 


April  so!  }    I-^SWISt..  MATHEWS. 

Will—Trrut  Estate,  DevUe  of—SoU  cad 
absolute  Use — Separaie  Estate. 

A  testator,  after  reciting  that  he  vas  or 
at  the  time  of  his  death  might  he  seutd 
or  possessed  of  or  entitled  to  real  amd  per- 
sonal estate,  devised  and  bequeathed  all  oncJ 
singular  his  said  real  and  personal  estate, 
whatsoever  and  wheresoever,  to  H.  (a  feme 
sole  J,  her  heirs,  executors,  exdmsmstraton 
and  assigns,  for  her  and  their  own  sole  ani 
absolute  use  and  benefit: — Held,  that  certoui 
trust  estates,  of  which  the  testator  was  seised 
at  his  death,  passed  under  the  devise  to  H, 
but  not  to  her  separate  use, 

William  Lewis,  late  of  Sydney,  Kew 
South  Wales,  by  his  will,  dated  the  11th 
of  September,  1861,  after  reciting  that  he 
*'  was  or  at  the  time  of  his  death,  or  pre- 
viously thereto,  might  be  seised  or  pos^ 
sessed  of  or  entitled  to  real  and  peR>onal 
estate,  property  and  effects,  both  in  the 
colony  and  Great  Britain  and  elsewhere," 
appointed  two  Mends  to  act  as  executors 
and  trustees  of  his  will,  with  directions  to 
collect  and  convert  into  money  his  pm^sonal 
estate,  pay  his  debts  and  wind  up  his 
affairs ;  and  then,  after  making  certain  spe- 
cific legacies,  he  devised  and  beqneathec^ 
subject  to  the  bequests  and  directions  con- 
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tained  in  his  said  will,  *'  all  and  singular 
his  said  real  and  personal  estate,  whatso- 
ever and  wheresoever,  including  monies  in 
any  bank  or  ebewhere,  to  his  dearest  friend 
and  companion  Hannah  Walker,  her  heirs, 
executors,  administrators  and  assigns  (ac- 
cording to  the  nature  of  the  property),  for 
her  and  their  own  sole  and  absolute  use 
and  benefit" 

At  the  time  of  his  death,  in  1862,  certain 
real  estates  were  vested  in  the  testator  as 
trastee  under  the  will  of  James  Lewis, 
whose  estate  was  now  being  administered 
under  the  direction  of  the  Court,  and  a 
question  arose  as  to  whether  the  trust 
estates  passed  under  the  will  to  Hannah 
Walker  or  the  trustees,  or  were  undisposed 
o£  Hannah  Walker,  since  the  testator^s 
death,  had  intermarried  with  Richard 
Sampson  Mathewa 

The  cause  had  been  set  down  as  a  short 
cause;  but  stood  over  for  argument  by 
desire  of  the  Vice  Chancellor,  in  order  that 
the  authorities  might  be  more  fully  con- 
sidered. 

The  caae  was  now  argued  by — 

Mr.  W.  R  EUis,  for  the  plaintiff  (the 
administrator  of  James  Lewis),  and  Mr,  W. 
Pearionj  for  the  defendants  (Mr.  and  Mrs. 
Mathews),  both  in  effect  contending  that 
the  estates  in  question  passed  to  Hannah 
Walker,  but  not  to  her  separate  use. 

First,  the  gift  to  the  trustees  cannot 
include  the  trust  estate,  because  the  direc- 
tion  to  pay  debts,  ifec.  imports  a  contrary 
intention — 

Ex  parte  BretUUy  6  Ves.  577. 
Lord  Brayibroke  v,  Inskipj  8  Ves.  417 
(see    Ex  parte   BretteU   explained, 
p.  434). 
Secondly,   omitting  the  word  "sole,"  the 
devise  to  "  her  and  their  own  absolute  use 
and  benefit"  would  not  prevent  the  trust 
estate  passing — 

Bainhridge  v.  Lord  Ashburton^  2  You. 
&  C.  Ex.  Eq.  347;  s.  c.  6  Law  J. 
Rep.  (n.s.)  Exch.  73. 
Sharpe  v.  Sharpe,  12  Jur.  598. 
Ex  parU  Shaw,  8  Sim.  159. 
Thirdly,  the  introduction  of  the  word  "sole" 
does  not  create  a  separate  estate — 

Gilbert  v.  LetinSy  1  De  Gex,  J.  <&  S. 
38 ;  s.  c.  32  Law  J.  Rep.  (n.s.)  Chanc. 
347, 


overruling  the  dictum  of  Vice  Chancellor 
Shadwell,  in 

LindseU  v.  Tkacker,  12  Sim.  178;  s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc  348. 
The  words  "sole use"  might  mean  "sepa- 
rate use"  in  a  settlement,  but  not  so  in  a 
wilL  On  the  other  hand,  the  testator  may 
have  intended  to  give  a  separate  estate,  so 
as  to  prevent  the  vesting  of  the  trust  estates 
Jure  maritt  in  any  husband  with  whom 
the  devisee  might  intermarry.  The  follow- 
ing cases  were  also  cited  : 

Trent  v.  Trent,  1  Dow.  102. 

Gillard  v.  Oillardy  5  B.  &  Aid  785. 

In  re  MorU^s  WiU,  10  Hare,  293. 

Taylor  v.  Meads,  34  Law  J.  Rep.  (n.s.) 
Chanc.  203. 
Mr,  Shapter  (as  amieua  Curioe)  also  re- 
ferred to 

Green  v.  BriUm,  1  De  Gex,  J.  k  S. 
649. 

Eindsrslst,  y.C. — ^In  the  first  place, 
I  think  it  is  clear  that  the  terms  of  the 
recital  are  large  enough  to  embrace  all  the 
property  of  which  the  testator  was  seised, 
whether  beneficially  or  otherwise.  Then 
come  the  directions  to  the  executors  and 
trustees  of  the  will,  all  of  which  have  re- 
ference to  the  personalty  only.  There  is  no 
devise  to  them  of  the  real  estate.  But  the 
devise  to  Hannah  Walker  comprises  all 
his  said  real  and  personal  estate.  That  must 
refer  to  the  recital,  and  therefore  prima 
facie  will  comprise  the  trust  estate.  With 
regard  to  the  words  "for  her  and  their 
own  absolute  use  and  benefit,"  omitting 
the  word  "sole,"  I  confess  they  seem  to  me 
to  imply  so  exclusively  a  beneficial  inter- 
est, that  if  the  matter  were  res  iwtegra, 
I  should  be  disposed  to  think  that  the  trust 
estates  would  not  be  included  in  that  de- 
vise. But  the  authorities  point  so  strongly 
to  a  different  conclusion,  that  I  must  of 
course  follow  those  decisions  in  which  it 
has  been  held  that  such  a  devise  does  com- 
prise trust  estate. 

Then  there  remains  the  question  whe- 
ther the  introduction  of  the  word  "sole" 
will  import  a  separate  use.  Upon  this 
point  the  authorities  which  have  been  cited 
are  somewhat  at  variance.  But  Lord  West- 
bury,  in  Gilbert  v.  Leuns,  distinguishing 
the  construction  to  be  put  upon  the  words 
when  occurring  in  a  will,  from  the  construe- 
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tion  wMck  might  be  applicable  in  the  case  of 
a  marriage  settlement,  expressly  lays  down 
that  a  devise  to  the  testator's  widow  for  her 
sole  use  and  benefit  does  not  give  her  a 
separate  estate.  The  case  of  Green  v. 
BriUen  was  of  a  different  nature,  and  is 
quite  distinguishable  from  the  present. 
That  was  a  bequest  of  personalty,  to  be 
invested  by  the  trustees  of  a  married  woman 
for  her  sole  benefit  during  her  lifetime :  I 
do  not  think  that  that  decision  of  the  Lords 
Justices  affects  the  present  question. 

And  here  we  must  also  consider  that 
whatever  operation  the  word  ^^sole"  has 
with  regard  to  the  devisee  herself,  the  same 
must  be  extended  to  '^her  heirs,  executors, 
administrators  and  assigns."  It  cannot 
have  been  intended  to  give  them  a  separate 
estate,  and  therefore  I  think  there  can  be 
no  doubt  that  the  testator  used  the  word 
"sole"  without  reference  to  any  precise 
technical  meaning,  but  only  as  synonymous 
'with,  or  in  very  much  the  same  sense  as, 
the  word  "absolute."  There  is  certainly 
some  force  in  the  argument  of  Mr.  Ellis, 
that  the  testator  may  have  intended  to  give 
a  separate  estate  in  the  trust  property,  so 
as  to  exclude  the  intervention  of  any  hua- 
band  in  the  management  of  it;  but  I  do 
not  think  it  necessary  to  attach  any  weight 
to  that  consideration  in  the  present  case. 

I  am  of  opinion  that  the  trust  estate 
passed  to  Hannah  Walker,  but  not  to  her 
separate  use. 

Solidton-— Meanv.  Depree  &  Aiuten,  for  plaintiff; 
Mesan.  Steyena  k  Kiog,  for  defendant. 


M.R. 
Lord  Romillt. 

Mav  31-       ^       ^^^  ^'  ^^^^^^• 
June  4, 1 L 

Will —  Construction — "  Survive  " — Re- 
moteness. 

The  meaning  of  the  word  "  survive'*  im- 
ports that  the  person  who  is  to  sfirvive  must 
be  living  at  the- death  of  the  person  whom,  or 
at  the  happening  of  the  event  which,  he  is  to 


This  was  a  suit  to  carry  into  execution 
the  trusts  of  the  will  and  two  codicils  of 


Joseph  Qee,  deceased,  upon  the  eonstme' 
tion  of  which  several  questions  arose;  but 
the  only  material  question  for  this  report 
was  as  to  the  meaning  of  the  word  '*  sur- 
vive." 

Joseph  Gee,  by  his  will,  dated  the  Sth 
of  May,  1855,  gave  certain  hereditaments 
and  the  residue  of  his  personal,  estate  to 
his  trustees  on  certain  trusts,  for  his  wife 
for  her  life,  and  after  her  decease  for  his 
children  and  grandchildren;  but  if  he  should 
die  without  leaving  any  such  surviving  hiia 
(which  is  the  event  which  took  place),  then 
his  said  trustees  were  to  pay  the  whole  of 
the  rents  to  his  nephew  Thomas  Stephen 
Whitaker  for  his  life  (with  a  clause  of  for- 
feiture in  case  of  insolvency  or  bankruptcy); 
and  after  the  decease  of  his  said  nephew, 
the  testator  gave  his  said  real  estate  and 
the  monies  to  arise  from  his  residuaiy 
personal  estate  to  the  children  of  his  said 
nephew  who  should  attain  twenty-one,  with 
a  proviso  that  in  case  any  of  the  children 
of  his  said  nephew  should  die  either  in 
the  lifetime  of  the  testator  or  of  his  said 
nephew,  or  after  the  respective  deceases  of 
the  testator  and  his  said  nephew,  before 
he,  she  or  they  should  have  attained 
twenty-one,  leaving  lawful  issue  living  at 
his,  her  or  their  decease  or  reactive 
deceases,  then  such  issue  should  (in  equal 
shares  and  with  benefit  of  survivoi^p 
amongst  themselves  if  more  than  one)  have 
and  be  entitled  to  the  share  of  and  in  his 
the  said  testator's  said  real  and  residuary 
personal  estates  thereinbefore  respectively 
devised  and  bequeathed,  which  the  parent 
or  respective  parents  of  such  issue  would 
have  been  entitled  to  if  he,  she  or  they 
had  survived  the  said  testator  and  had 
lived  to  attain  the  age  of  twenty-one  yeare, 
whether  the  same  should  arise  torn  an 
original  or  accruing  share,  and  the  same 
should  be  paid,  conveyed,  assigned  or  trans- 
ferred to  him,  her  or  them  as  and  when 
he,  she  or  they  should  severally  attain  the 
age  of  twenty-one  years;  and  ^e  will  con- 
tinued as  follows :  ''  But  in  case  any  or 
either  of  the  children  of  my  said  nephew  shall 
die  either  in  my  lifetime  or  in  the  lifetime 
of  my  said  nephew,  or  after  our  respecdfe 
deceases,  before  he,  she  or  they  shall  hare 
attained  the  age  of  twenty-one  years  with- 
out leaving  lawful  issue,  or  leaving  such 
and  all  such  issue  shall  die  before  he,  she 
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or  they  shall  have  attained  the  age  of 
twenty-oue  years,  then  and  in  such  case 
the  share  or  respective  shares  of  my  said 
real  and  residuary  personal    estate    and 
effects,  whether  original  or  accruing,  of  such 
child  or  children,  or  his,  her  or  their  issue 
80  dying,  shall  go  to  and  be  divided  equally 
amongst  the  others  or  other  of  them  the 
said  children  of  my  said  nephew  who  shall 
be  then  living  and  the  lawful  issue  of  such 
of  them  as  shall  then  be  dead,  such  issue 
taking  and  being  entitled  to  take  (if  more 
than  one)  equally  between  them  the  share 
which  his,  her  or  their  parent  or  respective 
parents  would  have  been  entitled  to  if  he 
she  or  they  had  survived  me  and  lived  to 
attain  the  age  of  twenty-one  years,  and  no 
more,  and  the  same  shall  be  paid,  conveyed 
and  transferred  at  the  same  times  and  in 
like  manner  as  his,  her  or  their  original 
share  or  shares;  provided  always,  and  I  do 
hereby  declare  and   direct,  that  if  there 
shall  be  no  child  or  children,  or  remoter 
issue  of  my  said  nephew,  who  shall  survive 
me  and  my  said  nephew,  and  shall  live  to 
attain  the  age  of  twenty-one  years,  then 
and  in  such  case  the  whole  of  my  said  real 
and  residuary  personal  estate  and  effects, 
monies  and  premises  hereinbefore  devised 
and  bequeathed,  shall,  after  the  decease  of 
my  said  nephew  and  such  failure  of  issue 
as  aforesaid,  go  over  and  be  in  trust  for 
and  to  be  conveyed,  surrendered,  assigned, 
paid  and  applied  unto  and  for  my  three 
cousins,    Goorge   William    Moore  Liddell 
and  the  said  William  Liddell  and  Charles 
Liddelly    their  heirs,    executors,   adminis- 
trators and  assigns  for  ever,  according  to 
the  nature  and  quality  thereof  respectively, 
in  equal  shares  as  tenants  in  common  and 
not  as  joint  tenanta" 

The  testator  made  two  oodidls  to  his 
said  will,  whicli  did  not  affect  the  question 
here  reported,  further  than  by  a  revocation 
of  the  gift  over  contained  in  the  will  in 
favour  of  the  liddells,  and  the  substitution 
of  the  plaintiffs  W.  R  Gee,  J.  Qee  and 
W.  M.  Oee  in  their  stead. 

The  said  testator  died  on  the  5th  of 
October,  1860,  without  leaving  any  issue, 
and  leaving  his  said  nephew  Thomas 
Stephen  Whitaker  his  heir^t-kw.  T.  S. 
Whitaker  never  had  any  child. 

Mr,   Baggallay^  Mr.  Archibald  Smith 


and  Mr,  Jachon,  for  the  plaintiffs,  con- 
tended   that    the  meaning  of   the  word 
"survive"  was,  that  the  person  to  survive 
should  be  living  at  the  death  of  the  person 
whom  he  is  to  survive.    They  referred  to 
Ewrs  V.  Challis,  7  H.L.  Cas.  631 ;  s.  c. 
sub  nom.  Doe  d.  Evers  v.  Challis^ 
29  Law  J.  Rep.  (n.s.)Q.B.  121. 

The  Attorney  General  (Sir  E.  Palmer  J 
and  Afr.  Waller,  for  the  defendant  Thomas 
Stephen  Whitaker. — The  word  "survive" 
means  only  "  live  after  the  death  of,"  and 
does  not  necessarily  imply  that  the  person 
who  is  to  survive  must  be  Uving  at  the 
death  of  the  person  whom  he  is  to  survive, 
and  therefore  the  gift  over  to  the  plaintiffs 
is  void  for  remoteness. 

Mr,  Bendall  (Mr,  Seltoyn  with  him),  for 
the  defendants  Liddell,  adopted  the  con- 
tention of  the  plaintiffs,  that  to  survive 
another,  the  survivor  must  be  living  at 
the  death  of  the  person  whom  he  is  to 
survive. 

Mr,  BaggaUayy  in  r^ly. 

The  Mastir  of  the  Bolls,  after  stating 
the  parts  of  the  will  above  set  out,  said, 
that  the  question  arose  principally  on  the 
proviso  in  the  will  containing  the  gift  over 
to  the  Liddells,  and,  after  reading  it,  con* 
tinned — Now,  this  gift  over  is  clearly  too 
remote,  unless  the  effect  of  the  word  "  sur- 
vive" is  to  confine  the  happening  of  the  event 
on  which  the  gift  over  is  to  take  effect  to 
the  day  of  the  death  of  the  survivor  of  the 
testator  and  his  nephew.  It  was  argued  that 
the  word  "  survive"  imports  that  the  person 
to  survive  must  be  living  at  the  death  of 
the  person  whom  he  is  to  survive,  and  that 
it  cannot,  according  to  the  ordinary  import 
of  the  words — to  give  an  instance — be  said 
that  George  the  Third  survived  WiUiam 
the  Third;  he  survived  his  fother  and  his 
grandfiither,  but  he  did  not  survive  George 
Uie  First  or  any  of  the  other  monarchs  who 
preceded  him  on  the  throne  of  the  realm. 
In  answer  to  this,  it  is  argued  that  the 
meaning  of  the  word  "survive"  is  more 
extensive,  and  that  here  it  cannot  be  so 
restricted,  because  if  it  were  so  restricted 
it  would  defeat  the  previous  gift  to  the 
remoter  issue  of  the  nephew,  whjch  I  have 
read,  and  which  clearly  is  not  confined  to 
children  living  at  the  death  of  the  nephew. 
It  is  true  that  this  criticism  is  correct  to 
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ibis  extent,  that  the  gift  over  would,  if  so 
construed,  have  that  effect;  but  I  think 
that  this  result  ought  not  to  induce  the 
Court  to  give  any  other  than  the  ordinary 
meaning  to  the  words  used  by  the  testator. 
And  my  opinion  is,  that  the  meaning  of 
the  wold  "survive"  or  "survivor"  imports 
that  a  peiBon  who  is  to  survive  must  be 
living  at  the  time  of  the  event  which  he 
is  to  survive.  I  have  consulted  several  dic- 
tionaries on  this  subject.  I  have  consulted 
Johnson  and  Richardson,  and  the  authori- 
ties cited  by  them,  and  in  all  instances  it 
appears  to  me  to  mean  to  "  outlive,"  that 
is,  to  be  alive  at  the  time  of  a  particuUr 
event  or  the  death  of  a  particular  person, 
which  event  or  person  the  other  is  to 
surviva  It  is  true  that  Dr.  Johnson  puts 
as  one  of  the  meanings,  "  to  live  after  an- 
other," which  if  taken  in  its  full  sense 
would  fully  bear  out  the  meaning  contended 
for  by  the  defendants.  But  all  tike  passages 
from  the  English  writers  cited  tend  to  tiie 
conclusion  that  the  person  who  survives 
an  event  must  be  living  at  the  time  when 
that  event  takes  place,  and  that  "  to  live 
after"  is  somewhat  ambiguous  in  itself,  and 
it  is  not  the  mere  ordinary  meaning  if  con- 
strued as  contended  for  by  the  defendants. 
I  think  that  in  construing  wills  words 
ought  to  have  such  meaning  given  them ; 
to  use  the  expression  used  in  the  celebrated 
case  of  Forth  v.  Chapman — "  ut  res  magis 
valeat  quam  pereat"  I  think  that  the  word 
"  survive,"  properly  speaking,  imports  that 
the  remoter  issue  of  the  nephew  must  be 
alive  at  the  death  of  the  survivor  of  the 
testator  and  his  nephew  to  prevent  this 
gift  over  from  taking  effect;  and  conse- 
quently the  gift  over  ia  confined  to  the 
contingency  which  gives  effect  to  it  taking 
place  at  the  death  of  the  survivor  of  the 
testator  and  his  nephew,  and  consequently 
is  not  too  remote;  and  that  on  the  will 
alone,  if  unaffected  by  the  codicils,  the  gift 
over  to  the  three  cousins,  Geoi^  William 
Moore  Liddell,  Wjlliam  Liddell  and  Charles 
Liddell,  would  take  effect" 

Solicitors —Messn.  Boys  &  Tweedies,  agents  for 
Messrs.  Day  k  Wade-Gery,  for  plaintifTs ;  Messrs. 
Fearoe  &  Co.,  for  defendant,  Mr.  T.  S.  Whit- 
taker;  and  Mr.  Z.  Brooke,  agent  for  Messrs. 
Lightfoot,  Earnishaw  k  Frankish,  Hull,  for  other 
defendants. 


►MILLT.  V 

11.     ) 


WKNTWORTH  V,  LLOYD. 


M.R 

Lord  Romillt. 
July 

Practice— Taxation  of  CogU-^Third 
Counsel  —  Perusal  of  Depositions  tislcen 
Abroad, 

In  a  case  where  the  evidence  was  voUtrnk^ 
ous  and  rehired  careful  consideratwii,  Ikt 
costs  of  a  third  counsel  were  allowed. 

An  allowance  was  made  to  soUdtorsw 
England  for  perusing  depositions  taken 
abroad. 

The  bill  in  this  case  was  filed  to  set  aside 
the  sale  of  an  Australian  property  by  the 
plaintiff  to  three  of  the  defenduits,  and  the 
sub-sale  of  it  by  them  to  the  principal 
defendant,  Mr.  lioydL  The  case  is  repoited 
in  32  Beav,  467.  It  was  taken  up  to  the 
House  of  Lords,  and  the  bill  was  dis- 
missed with  costs.  These  were  brought 
for  taxation  before  the  Taxing  Master, 
Mr.  Bloxam. 

The  questions  in  dispute  were  very  com- 
plicated, and  the  property  very  large ;  the 
briefs  furnished  to  counsel  contained  6,220 
folios ;  the  Taxing  Master  therefore  allowed 
the  d^endant,  Mr.  Lloyd,  the  costs  of  three 
counsel  To  this  allowance  the  plaintif 
objected. 

The  evidence  consisted  principally  of 
depositions  taken  in  Sydney,  and  thenoe 
sent  over  to  England.  The  defendant  brought 
in  a  charge  of  72/L,  calculated  at  id,  per 
folio,  for  the  perusal,  sifting  and  arrange- 
ment of  these  depositions.  The  Taxing 
Master  disallowed  this  charge,  on  the  ground 
that  the  documents,  for  the  perusal  of  whidi 
fees  were  allowed,  did  not  include  deposi- 
tions, and  that,  therefore,  he  had  no  antho- 
rity  to  allow  any  such  fee.  To  this  disallow- 
ance the  defendant  objected. 

These  objections  to  the  Taxing  Master^s 
certificate  were  now  ai^ed  in  Courl 

Mr.  BaggaUay  and  Mr,  Pemberton^  for 
the  defendant,  Mr.  Lloyd,  as  to  the  first 
objection,  cited 

Pearce  v.  Lindsay^  Johns.    702;  s.a 

1  De  Gex,  F.  &  J.  673, 

where,  on  account  of  the  intricacy  of  the 

case,  the  Lord  Chancellor,  reversing  the 

decision  of  Vice  Chancellor  Wood,  allowed 
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the  costs  of  three  oounseL     They  also  re- 
ferred to 

BeU9  V.  Clifford,  1  Jo.  A  H.  74, 
where  the  costs  of  a  third  counsel  of  the 
oommon  hiw  bar  were  allowed  ;  and 

Carter  v.  Barnard,  16  Sim.  157;  s.  c. 

17    Law    J.    Rep.     (n.s.)     Chanc. 

278, 

where,  the  counsel  who  drew  the  pleadings 

having  been  called  within  the  bar,   the 

costs  of  a  third  counsel  were  allowed. 

Mr.  Sonthgate  and  Mr.  Surrage,  for  the 
phdntifl^  said  BetU  y.  Clifford  and  Carter 
T.  Barnard  had  no  application  to  the  pre- 
sent case ;  the  latter,  moreover,  was  over- 
ruled by 

Oreen  v.  Briggs,  7  Hare,  279. 
Sach  costs  were  disallowed  in 

Smith  V.   the  Earl  of  Effingham,  10 
Beav.  378 ;  s.  c.  16  Law  J.  Rep.  (n.s.) 
Chanc.  297. 
The  Attorney  General  ▼.  Munro,  1  Mac. 

&  G.  213. 
The  Downing  College  eaee,  3  MyL  <&  Cr. 
474. 

Mr.  Diekinion  and  Mr.  Drydeny  for  the 
other  defendants. 

The  Mastsb  of  thb  Rolls  said  he 
thought  that  this  was  a  proper  case  for  the 
employment  of  three  counseL  The  proceed- 
ings were  over  6,000  folios ;  the  evidence 
all  required  sifting  and  carefiil  considera- 
tion ;  indeed,  he  remembered  thinking  one 
point  had  hardly  been  sifted  enough.  He 
did  not  believe  Pearce  v.  lAngday  could 
have  been  more  elaborate  than  the  present 
case.  He  also  thought  that  some  allow- 
ance, say  50^.,  ought  to  be  made  to  the 
defendant's  solicitors  for  perusing  the  depo- 
sitions taken  abroad. 

SoHciton — ^Mr.  C.  J.Mander,  for  plaintifF;  Messn. 
Cimwiey,  Arnold  ft  Green,  and  Mr.  James 
Wheeler,  for  defendant. 


Nsw  SsuBS,  36.— Chavo. 


KiNDBBSLEY,  V.C.  ) 

June  19,  20.      J'^atbelow  v.  bacon. 

Injunction — Practice — Specific  Peiformr 
ance — Cases  where  Equitable  Plea  at  Law 
is  no  Bar  to  Relief  in  Equity, 

Prima  facie,  a  defendant  at  law,  by 
pleading  an  equitable  plea,  thereby  makes 
his  election  of  the  trilrunal  in  which  hie 
ease  is  to  be  tried;  but  if  the  ease  be  such 
that  the  Court  of  law  cannot  give  full  reliefs 
then  his  having  pleaded  an  equitable  plea 
cU  law  is  no  bar  to  his  coming  into  equity. 

To  an  action  by  B.  against  W.  for  dam- 
ages  for  the  obstruction  of  his  light  and  air 
by  die  heightening  of  a  party-wall  between 
his  premises  and  those  of  W,  W.  pleaded, 
by  way  of  equitable  plea,  an  alleged  agrees 
ment  on  the  part  of  B.  to  allow  the  wall  to 
be  raised  on  the  terms  of  his  not  being  called 
upon  by  W,  to  contribute  to  the  expense,  ac- 
cording to  the  Metropolitan  Building  Act, 
under  which  notice  of  the  contemplated 
alteration  had  been  given,  and  of  his  having 
a  better  skylight  put  up  for  him  by  W. 

On  bill  filed  by  W.  for  specific  performr 
ance  of  the  alleged  agreement,  and  motion 
made  to  restrain  the  action, — Held,  that 
inasmuch  as  this  was  a  case  in  which  a 
Court  of  law  could  not  give  relief  in  respect 
of  the  agreement,  the  equitable  plea  did  not 
preclude  W.  from  coming  into  equity ;  and 
that  W.  was  entitled  to  the  injunction  upon 
certain  terms. 

This  was  a  motion  for  an  injunction  to 
restrain  an  action  for  damages  for  the 
obstruction  of  light  and  air. 

The  plaintiff  was  a  printer,  and  owner  in 
fee  of  certain  stables  and  sheds  in  Boards 
Head  Yard,  Westminster,  and  in  the  rear 
of  and  adjoining  the  phdntiff's  premises 
stood  a  dwelling-house  and  workshop,  occu- 
pied by  the  defendant,  who  was  a  farrier. 

The  shop  was  lighted  by  a  skylight  and 
glass  tiles  inserted  in  the  roof,  and  a  waU, 
in  the  nature  of  a  party-wall,  separated  it 
from  the  plaintiff's  premises. 

On  the  18th  of  February,  1865,  the 
plaintiff  gave  notice  in  writing  to  the  defen- 
dant, under  the  Metropolitan  Building  Act 
(18  &  19  Vict  c.  122.)  of  his  intention  to 
ptdl  down  and  rebuild  the  party-wall,  and 
to  this  the  defendant  consented,  provided 
that  he  was  not  injured  by  the  works. 

4N 
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NotluDg  farther,  however,  was  done  until 
the  end  of  that  year,  when  communicatlonB 
took  pkce  between  the  defendant  and  the 
plaintilf 's  architects,  as  to  the  terms  upon 
which  the  works  should  proceed ;  but  the 
evidence  as  to  what  took  place  at  the  meet- 
ings between  the  parties  was  contradictory. 

In  the  meanwhile  the  plaintiff  proceeded 
with  his  wall  until,  in  the  month  of  March, 
1866,  when,  by  expeditious  working,  it  had 
been  carried  up  nearly  seven  feet  higher 
than  the  old  wall,  and  then  the  defendant 
brought  an  action  in  the  Court  of  Queen's 
Bench  4;o  recover  compensation  for  the 
obstruction  of  the  light  and  air  of  his  shop. 

To  this  action  the  present  plaintiff  had 
put  in,  amongst  other  pleas,  an  equitable 
plea,  alleging  an  agreement  on  the  part  of 
the  defendant  Bacon  to  allow  the  new  wail 
to  be  raised  to  a  greater  height  than  the  <^d 
wall,  on  the  terms  of  his  not  being  called 
upon  by  the  plaintiff  to  contribute  to  the 
expense,  under  the  Metropolitan  Building 
Act,  and  of  Ms  having  a  better  skylight 
inserted  by  the  plaintiff  in  the  roof  of  his, 
the  defendant's,  shop. 

The  defendant,  who  denied  the  agree- 
ment, which  depended  upon  what  had 
])a8sed  at  the  meetings  between  him  and  the 
plaintiff's  architects,  had  joined  issue  upon 
the  pleas,  and  given  notice  of  trial ;  and 
upon  this  the  present  plaintiff  filed  this  bill 
for  a  specific  performance  of  the  agreement, 
and  for  an  injunction  to  stop  the  action, 
stating  that  he  was  advised  that  it  was 
very  questionable  whether  the  equitable 
plea  could  be  successfully  established  in  a 
Court  of  law,  inasmuch  as  the  relief  sought 
vras  in  the  nature  of  specific  performance, 
which  a  Court  of  law  could  not  enforce, 
and  he  would,  therefore,  have  no  valid 
defence  to  the  action. 

Mr,  />  Qex  and  Mr,  W.  W,  Matketm^ 
in  support  of  the  motion,  contended  that 
the  equitable  plea  would  not  avail  at  law  \ 
such  a  defence  could  only  succeed  where  a 
Court  of  equity  would  grant  relief  abso- 
lutely and  unconditionally,  and  by  a  simple 
decree  do  complete  and  final  justice  between 
the  parties — 

Qee  V.  f^art,  8  El.  k  B.  313 ;  s.  c.  26 

Law  J.  Rep.  (n.s.)  Q.B.  305. 
Jeffs  V.  Day,  1  Law  Rep.  Q.B.  372  ;  s.  c. 
35  Law  J.  Rep.  (n.s.)  Q.B.  99. 


But  where  a  Court  of  equity  would  require 
some  act  to  be  done  by  the  defendant  as  a 
condition  precedent  to  staying  the  action, 
there  a  Court  of  law,  which  has  no  power 
to  enforce  such  a  condition,  would  not  in- 
terfere, and  in  such  a  case  an  equitable  plea 
would  be  bad — 

Minn  Royal  Societies  v.  Ma^nay^  10 

£xch.   Rep.    489  ;  8.  CL  24  Law  J. 

Rep.  (k.s.)  Exch.  7. 
Wodehmse  v.  Farelnrfther^  5  £L  &  R 

277;  8.  a  25   Law  J.   Rep.  (n.s.) 

Q.R  18. 
Flight  V.  Gray,  3  Com.  R  Rep  N.S. 

320;   8.C.    27  Law  J.   Rq).  (ii.&) 

C.P.  13. 
Da^s  Common  Law   Procednrt  AcU, 

241,  kc 
Bnllen  andLeak^s  Precedents  of  Plead- 

ingy  487,  Ac 
Now,  this  was  clearly  not  a  case  for  a  simple 
unconditional  decree,  such  as  a  Conrt  of 
law  could  only  maka  The  equity  of  the 
plea,  assuming  it  to  be  the  equity  of  the 
bill,  could  not  be  allowed  in  a  Court  of 
'  law.  The  only  decree  that  could  be  made 
upon  the  prayer  of  the  bill  would  be  a  per- 
petual injunction  against  the  defendant, 
upon  the  terms  of  the  plaintiff  patting  op 
the  new  skylight,  a  condition  which  a  Court 
of  law  could  not  enfwoe ;  and  therefore 
the  plaintiff  had  no  remedy  but  in  equity ; 
and  the  drcumstance  of  hL  having  put  in 
an  equitable  plea  at  law  was  no  btf  to  his 
relief  in  equity — 

Evans  ▼.    Bremridge,   8  De  Qei,  M. 

&  G.   100;  8.C  2  Kay  &  J.  174; 

25  Law  J.  Rep.  (n.&)  Chanc  334. 
Phelps  V.  Protheroy  7  De  Gex,  M.  k  0. 

722;  8.C.   25  Law  J.   R^  (n.s.) 

Chanc.  105. 
It  was  at  most  but  a  question  of  oostB,  ^ 
Wood,  V.C,  in 

Evans  v.  Bremridgey  2  Kay  &  J.  181. 
The  present  case  was  very  different  from 
Farebrothery.  Wek^naaHy  3  Drew,  122; 

s.  c  24  Law  J.  Rep.  (n.s.)  Cbaoc.  410, 
where  the  question  was  one  of  fact,  and 
not  of  equity  at  all,  and,  if  the  action 
had  been  stopped,  the  Court  would  have  had 
to  direct  a  new  issue;  and  in 

Terrell  v.  Higgs,  1  De  Gex  &  J.  388 ; 

s  c  26  Law  J.  Rep.  (n.s.)  Chanc.  837, 
the  injunction  was  refused  on  the  ground 
of  lapse  of  time,  and  the  conduct  of  tiie 
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parties.  But  the  plidntiff's  equity  here  was 
.    similar  to  that  of  the  plaintiff  in 

Fidier  y.  Moon^  11  Law  Times,  N.B. 

623. 
Mr.  Baily  and  Mr.  Dean,  for  the  defen- 
dant, submitted  that  this  was  no  case  for 
the  interference  of  a  Court  of  equity.  There 
was  no  agreement  existing  at  all,  or  at 
least  none  of  which  specific  performance 
could  be  enforced;  at  any  rate,  the  issue 
was  one  of  fact  only,  the  proper  subject  for 
the  jurisdiction  of  a  Court  of  law,  and  the 
plaintiff's  remedy,  if  any,  lay  there  alone. 
But  at  least  the  plaintiff,  having  pleaded  at 
Jaw  the  same  facts -as  he  alleged  here,  had 
thereby  elected  his  tribunal,  and  must  be 
left  to  his  rights  at  law.  The  cases  cited 
were  distinguishable  from  the  present,  and 
did  not  militate  with  the  general  proposi- 
tions laid  down  by  Kindersley,  V.C.  in 
Farehrother  v.  Welchman,  that  the  fear  of 
a  Court  of  law  having  difficidty  in  arriving 
at  a  just  determination,  was  not  alone  suf- 
ficient ground  for  coming  to  a  Court  of 
equity. 

Mr.  De  Gex,  in  reply,  in  answer  to  a 
question  by  his  Honour  as  to  what  decree 
he  could  make  in  respect  of  the  skylight, 
by  reason  of  the  want  of  particularity  in 
the  terms  of  the  agreement,  cited 

ISanderson  v.  UU  Cockermouth  and  Work- 
ingUm  Raiboay  Company^  11  Beav. 
497, 
The  Duke  of  Devonshire  v.  Eglin^  14 
Ibid.  530;  s.c.  20  Law  J.  Hep.  (N.a) 
Chauc.  495, 
as  cases  where  references  had  been  directed 
to  ascertain  what  was  necessary  and  proper 
within  the  terms  of  the  agreement,  and 
submitted  that  here  the  Court  could  put 
the  plaintiff  upon  terms — 

Potcell  V.  Thomas,  6  Hare,  300, 
— restraining  the  action  upon  his  under- 
taking to  make  any  such  skylight  as  should 
be  satisfactory  to  the  defendant's  architect, 
a  similar  decree  to  that  made  in — 

Siarer  v.  the  Great  Western  Bailtmy 
Company,  2  You.  <k  C.C.C.  48;  s.  a 
12  Law  J.  Bep.  (n.s.)  Chanc  65. 

KiKD£B8LjET,  V.C. — The  plaintiff's  case 
is,  in  substance,  that,  being  about  to  raise 
a  party- wall  on  his  premises  to  a  consider- 
able height,  he  entered  into  an  agreement 
with  the  defendant  to  be  allowed  to  do  so, 


on  condition  that  he  should  not  call  upon 
the  defendant  to  contribute  to  the  expense 
of  the  work,  and  that  if  there  was  any 
diminution  of  the  light  coming  to  the 
defendant's  workshop,  the  plaintiff  should 
give  him  a  new  and  better  skylight  The 
defendant  denies  this  agreement  as  so  stated; 
but  there  was,  no  doubt,  much  discussion 
and  negotiation  between  the  parties  which 
tended  that  way,  and  the  question  is,  whe- 
ther there  ever  was  such  an  agreement  or 
not.  If  it  stood  there,  and  were  nothing 
ebe  but  the  simple  case  of  a  plaintiff  coming 
to  this  Court  alleging  the  existence  of  such 
an  agreement,  and  the  defendant  denying 
it,  and  the  agreement  were  such  as  the 
Court  could  execute,  it  would  be  almost  a 
matter  of  course  for  the  Court  to  restrain 
the  action  in  order  that  the  question  as  to 
the  agreement  should  be  determined  at  the 
hearing.  But  there  is  this  peculiarity  in 
the  case,  that  the  plaintiff  here,  asserting 
that  he  is  entitled  to  specific  performance 
of  the  Agreement  he  sets  up,  has  thought 
fit  to  plead,  as  an  equitable  plea,  that 
very  circumstance  which  he  relies  upon  for 
coming  into  this  Court;  and  it  is  argued 
that  he  cannot  do  that,  and  cases  have 
been  cited  to  support  the  argument. 

Now,  it  appears  to  me,  upon  the  autho- 
rities so  cited,  that  the  rule  in  such  a  case 
is,  or  ought  to  be,  this :  that  if  a  party,  a 
defendant  in  an  action,  thinks  fit  to  plead 
an  equitable  plea,  he  cannot  come  to  this 
Court  for  an  injunction  to  restrain  the 
action  upon  the  very  same  ground  which 
he  has  made  the  subject  of  his  equitable 
plea;  provided  always,  that  the  Court  of 
law  can  and  will  necessarily  give  on  the 
equitable  plea  as  full  relief  as  this  Court 
can  give;  but  if  for  any  reason  it  appears, 
either  that  the  Court  of  law  cannot  give 
such  relief,  or  from  the  mode  in  which  the 
plea  is  framed,  or  any  other  cause,  the 
matter  may  never  come  for  the  decision 
of  the  Court  at  all,  and  if  in  such  a  case 
this  Court  would  grant  some  temporary  or 
conditional  relief,  such  as  a  Court  of  law 
could  not  give,  it  api)ears  to  me  that, 
although  an  equitable  plea  be  pleaded,  the 
plaintiff  would  not  in  such  case  be  pre- 
cluded from  coming  to  this  Court  I  think 
that  is  the  result  of  the  authorities,  and  I 
do  not  understand  that  the  principle  laid 
down  by  me  in  Farehrotlier  v.  WeUhman 
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is  disputed.  Prima  faeiej  therefore,  sq 
equitable  plea  is  an  election  of  the  tribunal 
in  which  the  case  is  to  be  tried;  but  if  the 
case  is  such  that  the  Court  of  law  cannot 
give  relief,  as,  for  instance,  where  some- 
thing is  to  be  done  on  both  sides,  or  if  the 
Court  of  law  cannot  get  at  the  merits  of 
the  case,  then  the  effect  is,  that  the  equi* 
table  plea  is  no  bar  to  coming  into  equity, 
and  this  Court  allows  a  defendant  under 
those  circumstances  to  come  here;  subject, 
however,  to  this,  that  it  will  in  such  a  case 
control  the  costs  of  the  action,  so  &r  at 
least  as  they  are  occasioned  by  the  equitable 
plea. 

The  question,  then,  in  that  view  will  be 
this :  is  the  alleged  agreement  such  that  a 
Court  of  law  could  give  the  same  relief 
as  this  Court  would  give?  The  agreement, 
as  alleged,  is,  that  the  plaintaff  at  law 
allowed  the  defendant  at  law  to  complete 
the  erection  on  the  terms  that  not  only  the 
plaintiff  in  the  action  should  never  be  called 
upon  to  contribute  to  the  expense,  but  that 
also  the  defendant  at  law  would  supply  him 
with  a  better  skylight  than  that  which  he 
then  had.  Now,  a  Court  of  law  never  could 
give  that  relief  assuming  that  a  Court  of 
equity  could.  It  is  clear  that  a  verdict 
would  not  be  effectual  where  the  party 
against  whom  the  action  is  brought  has  to 
do  some  act  on  his  part,  and  all  that  the 
Court  of  law  could  do  would  be  to  give 
damages  for  not  doing  the  act,  but  notMng 
more.  Therefore,  if  it  stood  there,  this 
Court  ought  to  grant  the  injimction,  that 
is,  on  the  assumption  that  this  Court  can 
give  relief  and  grant  specific  performance ; 
and  therefore  the  question  is,  can  it  grant 
specific  performance?  The  agreement  is, 
that  the  plaintiff  in  equity  shall  supply  a 
larger  skylight,  but  it  is  not  specified  in 
terms  how  much  larger  it  should  be,  and 
it  is  contended  that  this  want  of  particu- 
larity would  prevent  this  Court  fipom  grant- 
ing specific  performance.  On  the  other 
hand,  it  is  said,  and  cases  were  cited  on 
the  point,  that  the  Court  will  ascertain 
what  is  necessary  and  the  proper  amount 
of  light  to  be  supplied  by  the  new  skylight. 
Upon  that  question  I  shall  not  express  any 
opinion;  it  is  sufficient  to  say  that  there  is 
a  question  which  ought  to  be  decided  at 
the  hearing;  and  therefore  it  appears  to 
me  that  I  ought  to  grant  an  injunction 


upon  certain  terms,  which  are  these:  the 
plaintiff  to  give  the  usual  undertakiDg  as 
to  damages;  to  give  judgment  in  the  action 
to  be  dealt  with  by,  but  not  to  be  entered 
up  without  the  leave  of  this  Conit;  to 
submit  to  such  order  as  the  Court  msy 
think  right  to  make  with  respect  to  the 
costs  of  the  action  or  any  part  thereof;  to 
undertake  to  serve  notice  of  motion  for 
decree  within  a  month,  and  to  submit  to 
such  order  (if  any)  as  this  Court  may  tiiiiik 
right  with  respect  to  the  skylight 

Solieiton—Mr.  W.   H.   Withall,  for  pluitiff; 
Mewn.  Hedgoi  k  StedmMi,  for  ddendiait. 


M.R  \  THE    CABDIFF     PRBSKRTia) 

Lord  Romillt.  \   coal  and  coke  compam 
July  2,  9.     j    (limited)  v,  norton. 

Company — Winding-tip  in  BankrupUy— 
Assets — Paid-^p  Shares  in  another  Company 
— Jurisdiction. 

A  limited  company,  whose  ^are»werefuUtf 
paid  upj  transfert^ed  its  business  to  another 
limited  company  y  in  consideration  of  a  ram 
of  money  and  950  paid-up  shares  in  ike 
purchasing  company ^  to  be  distributed  in  a 
certain  proportion  among  the  shar^tMers 
of  the  selling  company.  A  creditor  of  the 
selling  company  obtained  m  bankruptcy  an 
order  for  unnding  it  up,  and  having  been 
appointed  official  liquidator,  filed  a  biU  in 
equity  to  make  the  950  trcmsferred  Jtant 
in  the  hands  of  the  contrilmtories  assets  for 
the  payment  of  his  debt  and  the  cost*  oj 
the  winding-up : — ^Held,  thai  the  ploMfs 
remedy,  if  any,  was  in  Bankruptcy,  and  kU 
bill  must  be  dismissed  with  costs. 

This  suit  was  instituted  by  the  official 
liquidator  of  the  above  company  for  the 
purpose  of  obtaining  a  declaration  Idiat  950 
shares  in  the  Crown  Coal  Company  (Limited) 
were  assets  of  the  above-named  Cardiff 
Company. 

The  Cardiff  Company,  which  wasa  limited 
company,  incorporated  under  the  Com- 
panies' Act,  1856,  with  a  subscribed  capital 
of  9,500/1,  divided  into  1,900  shares  of  5^1 
each,  fiilly  paid  up,  by  a  deed,  dated  the 
27th  of  October,  1860,  transfened  all  its 
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bnsmess,  plant  and  stock-in-trade  to  the 
Crown  Company, in  consideration  of  1,750/., 
to  be  applied  in  payment  of  the  debts  of 
the  Cardiff  Company,  and  950  fiilly  xudd-up 
shares  of  6L  each  in  the  Crown  Company, 
to  be  divided  among  the  Cardiff  shareholders 
in  the  proportion  of  one  Crown  share  for 
every  two  Cardiff  shares.  The  certificates 
for  the  950  Crown  shares  were  accordingly 
handed  over  to  the  secretary  of  the  Cardiff 
Company,  and  were  distributed  by  him 
among  ^e  Cardiff  shareholders,  who  were 
thereupon  registered  as  the  holders  of  the 
sha«ies  in  the  books  of  the  CVown  Company. 
The  1,750/.  proved  to  be  insufficient  for 
the  payment  of  all  the  debts  of  the  Cardiff 
Company;  and  in  1861  the  plaintiff  Hill, 
who  was  a  director  in  both  companies,  and 
an  allottee  of  100  out  of  the  950  Crown 
shares,  claiming  to  be  a  creditor  of  the 
Cardiff  Company  for  648/.,  presented  a 
petition  in  Bankruptcy  for  the  winding  up 
thereol  Before  the  winding-up  order  was 
made,  two  of  the  defendants  tendered  to 
Hill  426/L 1 4«.  7d,  in  discharge  of  his  claim, 
and  50/.  for  expenses ;  but  he  refused  the 
offer,  and  the  winding-up  order  was  made 
on  the  13th  of  December,  1861.  HiU's 
claim  was  virtually  the  company's  only  lia- 
bility, and  he  and  the  plaintiff  Miller,  the 
official  assignee  of  the  Court,  were  chosen 
official  liquidators.  The  allottees  of  the 
950  Crown  shares  strenuously  contested 
Hill's  claim,  which,  after  much  litigation, 
was  ultimately  reduced  to  411/.  7$,  9d.', 
but  coAts  to  a  large  amount  were  incurred 
by  the  official  liquidators  in  the  proceed- 
ings. To  discharge  these  liabilities,  an 
order  for  a  call  of  7s,  6d.  per  share  was 
made  by  the  Commissioner,  but  was,  on 
the  31st  of  July,  1863,  discharged  by  the 
Lord  Chancellor  (Lord  Westbuiy),  on  the 
ground  that  the  full  amount  due  on 
the  original  shares  in  the  Cardiff  Company 
having  been  paid  up,  there  could  be  no 
liability  in  the  shareholders  of  that  com- 
pany to  answer  the  call — 

In  re  the  Cardiff  Coal  and  Coke  Com* 
pany  (Limited),  ex  parte  Norton^ 
41  W.  Rep.  1007. 
This  suit  was  then  instituted  by  Hill,  in 
the  names  of  the  company  and  the  official 
liquidators,  against  the  allottees  of  the  950 
Crown  shares,  for  the  purpose  of  making 
these  shares  liable  as  assets  of  the  Cardiff 


Company  to  the  payment  of  its  debts  and 
the  costs  of  winding  up.  The  bill  prayed 
for  a  declaration  to  that  effect,  and  for  a 
decree  for  the  transfer  of  the  shares  to  the 
official  liquidator,  the  plaintiff  Hill  stating 
his  willingness  to  transfer  his  own  100 
Crown  shares. 

Before  the  institution  of  the  suit  some 
of  the  allottees  of  the  Crown  shares  who 
had  been  made  defendants  to  the  suit  had 
sold  their  shares  to  other  persons,  and  in 
some  cases  to  the  plaintiff  Hill  himself; 
and  after  the  institution  of  the  suit  Hill 
compromised  with  several  others  of  the 
defendants  in  consideration  of  their  paying 
to  him  a  contribution  in  fully  paid-up  Crown 
shares  or  in  cash.  Several  of  the  defendants 
by  their  answer  offered  to  pay  Hill  their 
proportion  of  what  was  due  to  him  for  his 
debt  of  411/.  7«.  6c?.,  whilst  others  alleged 
that  he  had  already  received  as  much  as 
was  due  to  him.  His  chdm  to  the  costs  of 
the  winding-up  was  resisted  on  the  ground 
that  these  had  been  incurred  only  by  his 
insisting  on  the  payment  of  more  than  was 
due  to  him.  The  plaintiff  Miller  died  before 
the  hearing  of  the  suit,  which  now  came  on 
upon  motion  for  decree. 

Mr.  Selwyn  and  Mr.  Roxburgh,  for  the 
plaintiffs,  argued  that  no  transaction  be- 
tween the  two  companies  could  alter  the 
rights  of  any  creditor  of  the  Cardiff  Com- 
pany. The  property  of  that  company  was 
primarily  liable  for  the  payment  of  the 
company's  debts,  and  when  exchanged  for 
other  property  the  property  for  which  it 
was  exchanged  became  liable.  The  trans- 
action was  not  an  exchange  of  shares  in 
one  company  for  shares  in  another  company, 
but  a  purchase  by  the  Crown  Company  of 
the  assets  of  the  Cardiff  Company  for 
shares.  They  did  not  seek  to  make  the  old 
shareholders  of  the  Cardiff  Company  liable 
as  shareholders  in  that  company,  but  as 
holders  of  its  assets.  The  language  of  the 
Lord  Chancellor  in  In  re  the  Cardiff  Com- 
pany, ex  parte  Norton,  was  conclusive  as 
to  their  right  to  take  these  proceedings  to 
compel  payment  of  the  debt  due  to  the 
plaintiff,  and  the  costs  of  winding  up  the 
company. 

Mr,  Cole  and  Mr.  J.  Pearson,  for  the 
defendants  who  had  not  transferred  their 
Crown  shares,  contended  that  the  allotted 
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aluures  never  were  assets  of  the  Cardiff 
Company,  bat  became,  immediately  on  the 
transfer,  ^e  property  of  the  iadividnal  per- 
sons in  whose  names  they  were  registered. 
The  Court  of  Bankruptcy  was  the  proper 
fonun  for  determining  this  question. 
Moreover,  since  Hill  had  released  some  of 
the  shareholders,  he  could  not  come  and 
ask  for  a  transfer  from  those  whom  he  had 
not  released — 

The  Attorney  Gmeral  y.  Dew^   3  De 

Gex  k  Sm.  488. 
The  plaintiff  Hill  was  the  only  ci^editor, 
and  payment  of  all  that  was  due  had  been 
tendered  to  him  before  the  winding-up. 

Mr.  Ldndley,  for  a  defendant  who  had 
sold  his  Crown  shares  to  Hill,  urged  that 
he  was  improperly  made  a  party. 

Mr.  Currepy  for  the  Crown  Company. 
Mr.  Seltppn^  in  reply,  cited  and  distin- 
guished 

Tke  Chrand  Trunk  Railway  Company  y, 

Brodie,  9  Hare,  823 ;  s.  c.  3  De  Gex, 

M.  t  G.  146;  22  Law  J.  Rep.  (n.s.) 

Chanc.  514. 

The  Masteb  op  thb  Rolls,  after  stating 
the  facts,  and  noticing  that,  in  fact,  Hill 
had  appointed  himself  official  liquidator, 
said,  that  the  suit  had  arisen  out  of  the 
ambiguous  expressions  reported  to  have 
fallen  from  the  Lord  Chancellor  m  In  re  the 
Cardiff  Company ^  ex  parte  Norton,  to  the 
effect  that,  though  the  official  liquidator 
could  not  obtain  the  debt  and  costs  which 
he  sought  in  the  Court  of  Bankruptcy,  he 
mi^t  attain  his  object  by  meana  of  a 
suit  in  equity  for  contiibution  against  the 
allottees  of  the  950  Crown  shares;  but  after 
the  best  consideration  he  could  give  to  this 
case,  he  was  of  opinion  that  tiie  case  of 
the  plaintiff  failed;  the  same  reasons  which 
the  Lord  Chancellor  gave  for  discharging 
the  call  under  the  winding-up  order  in 
the  Court  of  Bankruptcy  seemed  to  apply 
equally  to  this  suit  The  defendants  had 
taJcen  shares  in  a  limited  company,  and 
had  paid  up  those  shares  in  fulL  It  was 
said  that  the  shares  taken  by  them  in  ex- 
change fr^m  the  Crown  Company  belong 
to  and  form  part  of  the  assets  of  the  Cardiff 
Company,  to  be  applied  in  payment  of 
debts  of  the  Cardiff  Company ;  but  if  this 
were  so,  the  proper  mode  of  getting  at  the 
assets  of  the  company  in  the  hands  of  the 


contributories  was  by  a  proceeding  in  the 
Court  in  which  the  affairs  of  the  company 
were  being  wound  up,  and  that  was  the 
Court  of  Bankruptcy.  The  Lord  Chancellor 
had  held  that  the  contributories  were  not 
liable;  but,  if  not  liable  in  a  proceeding  in 
the  administration  of  the  affun  of  the 
company  under  the  Court  of  Bankruptcy,  he 
was  at  a  loss  to  conceive  how  th^  matter 
could  be  mended  by  the  institatioii  of  a 
suit    The  contributories  were  subject  to 
the  jurisdiction  of  the  Court  of  Bankrapti^, 
and  it  was  difficult  to  understand  how,  in 
the  case  of  the  winding  up  of  a  oompanyt 
the  company  could  file  a  bill  against  its 
contributories  as  a  body  to  compel  them  to 
contribute  towards  the    payment   of  the 
debts  of  the  company.  The  remedy,  if  any, 
was  in  bankruptcy;  but  the  Lord  Chancellor 
said  there  was  no  case  made  out  for  it  in 
bankruptcy  in  this  instance :  then  how  could 
there  be  any  for  it  in  equity  f    In  truth, 
this  case,  stripped  of  all  the  technicalities 
and  the  axguments  founded  upon  the  fom 
of  procedure,  was  in  reality  nothing  more 
than  this,  that  the  plaintiff  Hill  had  insti- 
tuted proceedings  for  the  payment  of  a 
debt  due  to  him.  Assuming  that  the  defen- 
dants were  liable  to  pay  &e  debt,  it  was 
clear  that  the  plaintiff  was  not  entitled  to 
any  decree  for  a  larger  sum  than  that  due 
to  him  and  offered  to  him  before  any  pro- 
ceedings were  taken  by  him  on  the  3rd  of 
December,  and  this  suit  was  misconceived. 
He  had  never  had  any  doubt  that  the  plain- 
tiff Hill  must  bear  the  costs  of  Uus  suit, 
but  had  first  thought  a  decree  might  be 
made  by  which  the  defendants  might  be 
ordered  to  set  off  the  costs  of  the  suit  pay- 
able to  them  against  what  was  dnefirtnn 
them  to  Hill  in  respect  of  his  debt;  bat, 
considering  the  difficulties  of  the  case,  and 
especially  those  arising  from  Hill  baring 
compromised  with  some  of  the  defendants, 
he  should  merely  dismiss  the  bill,  with 
ooets. 

SoIkiton-MflMn.  MmImU,  W«tall  &  Roberta, 
for  pUintifi ;  Means.  J.  W.  ft  W.  Flower,  for 
defendants. 
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CompromtM  of  Suit — AgreemetU — De- 
cree— Suit  to  enforce — Demurrer — Equity, 

Where  hy  reason  of  a  circumstance  not 
jtrovided  for  in  an  agreem^erU  for  the  eomr 
promise  of  a  9uity  affirmed  hy  decree^  the 
plaintiff  uku  not  able  to  obtain  the  benefit 
of  the  compromise^  and  the  defendant^  who 
had  entered  into  possession  of  an  estate 
under  it^  refused  to  take  the  steps  necessary 
to  have  it  carried  out : — Held,  on  demurrer, 
that  the  plaintiff  could  maintain  a  second 
suit  to  have  the  ayreement  for  the  compro- 
mise carried  out,  or  in  the  alternative  to 
have  it  rescinded  and  to  obtain  the  same 
relief  as  but  for  the  comprom.ise  Jia  might 
have  obtained  in  his  first  suit. 

This  STiit  came  on  to  be  heard  upon 
two  demuRers  to  the  bill  for  want  of 
equity. 

In  the  year  1862  the  plaintiff,  as  the 
heir-at-law  of  his  late  mother,  had  insti- 
tuted a  suit  for  the  purpose  of  setting  aside 
a  conveyance  of  an  estate  called  the  Lud- 
ford  i'lstate,  which  his  mother  had,  in  June, 
1850,  made  to  two  of  the  defendants,  on 
the  gnmnd  of  undue  influence  and  fraud, 
they  having  been  her  solicitors;  the  other 
defendants  were  incumbrancers  on  the 
estate. 

The  defendants  put  in  their  answers  to 
the  bill;  but  before  any  other  proceedings 
were  taken  the  parties,  on  the  21st  of  July, 
1863,  agreed  to  compromise  the  suit  upon 
terma  which,  so  far  as  material,  were  the 
following:  first,  that  the  bill  should  be 
dismissed,  with  costs,  against  two  of  the 
defendants ;  secondly,  that  the  estate  should 
be  sold,  under  the  direction  of  the  Court, 
and  the  purchase-money  paid  into  court; 
fourthly,  that  the  purchase-money  should 
be  applied  as  therein  mentioned,  the  plain- 
tiff to  receive  thereout  the  sum  of  4,000/. 
in  lieu  of  all  claims;  seventhly,  that  the 
plaintiff  should  concur  in  the  sale,  and 
should  furnish  the  requisite  evidence  in 
support  of  his  title  as  heir-at-law  of  his 
mother  and  of  Isaac  Wood,  the  person  under 
whom  she  claimed  as  heir,  and  should 
obtain  the  concurrence  of  all  necessaiy  par- 


ties to  the  conveyance;  and,  tenthly,  that 
all  further  hostile  proceedings  in  the  suit 
should  be  abandoned,  and  no  further  pro- 
ceedings taken  other  than  were  necessaiy 
to  carry  out  the  said  agreement 

A  decree  on  the  footing  of  this  compro- 
mise was  afterwards  made,  by  which,  sStAt 
directing  certain  accounts  as  to  what  was 
due  to  the  several  mortgagees  to  be  taken, 
the  estate  was  ordered  to  be  sold  under  the 
direction  of  the  Court.  Pursuant  to  that 
decree  the  estate  was  put  up  for  sale  in 
lots  and  sold.  The  buyer  of  die  laigest  lot 
objected  to  the  title  on  the  ground,  in  fiEMSt, 
that  the  plaintiff  was  illegitimate.  The 
question  coming  on  ultimately  before  the 
Lords  Justices,  they  held  that  as  between 
vendor  and  purchaser,  and  without  giving 
any  opinion  as  to  the  probability  or  impro- 
bability of  the  fact  on  which  the  question 
of  the  plaintiff's  legitimacy  or  illegitimacy 
depended,  the  title  was  too  doubtful  a  one 
to  force  upon  a  purchaser;  and  they  accord- 
ingly  discharged  him. 

At  the  time  of  the  sale  the  plaintiff  had 
been  wholly  ignorant  of  the  fact  on  which 
the  alleged  defect  in  his  title  rested,  and 
consequently  no  provision  had  been  made 
in  the  conditions  under  which  the  estate 
had  been  put  up  for  sale,  precluding  any 
objection  being  made  to  his  title  on  that 
ground.  After  the  purchaser  had  been 
discharged,  he  requested  the  defendants  to 
concur  with  him  in  an  application  to  the 
Court  for  an  order  that  the  estate  should 
be  again  put  up  for  sale,  pursuant  to  the 
said  agreement  for  compromise  and  the 
decree,  according  to  the  former  conditions 
of  sale,  with  such  additional  conditions 
as  might  be  requisite  for  precluding  any 
objections  being  taken  on  the  ground  in 
question ;  but  they  declined  to  do  so,  and 
claimed  to  be  entitled  to  retain  the  estate 
against  the  plaintiff. 

The  plaintiff  thereupon  instituted  this 
suit,  chaiging  that  he  was  entitled  either  to 
have  the  estate  again  put  up  for  sale  under 
the  agreement  and  decree,  with  such  condi- 
tions as  aforesaid,  or  to  have  the  said  agree- 
ment rescinded ;  and  praying,  first,  that  the 
defendants  might  be  decreed  specifically  to 
perform  the  agreement  for  a  compromise 
so  far  as  the  same  remained  unpeiformed, 
and  that  pursuant  to  that  agreement  and 
the  decree  in  the  former  suit  the  estate  might 
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be  sold  under  the  decree  of  the  Court,  and 
according  to  such  conditions  of  sale  as  might 
be  suited  to  the  present  state  and  circum- 
stances of  the  title,  and  the  purchase-money 
paid  into  court,  and  that  such  accounts  as 
were  directed  by  the  decree  in  the  former  suit 
might  be  taken,  or,  secondly,  in  the  altema- 
tive,  that  the  agreement  might  be  rescinded 
and  the  several  indentures  referred  to  in 
the  former  suit  might  be  set  aside,  declared 
void  and  ordered  to  be  delivered  up,  and 
that  the  defendant  Stephens  and  other  de- 
fendants might  be  ordered  to  deliver  up 
possession  of  the  said  estate,  and  to  account 
for  rents  and  profits. 

To  this  bill  two  several  demurrers 
for  want  of  equity  were  put  in,  one  by 
Stephens,  who  was  a  second  mortgagor 
and  in  possession,  and  the  other  by 
Hussey  and  Kane,  who  were  the  first 
mortgagees. 

The  demurrers  now  came  on  for  heaii- 
ing. 

Mr.  Jesfiel  and  Mr,  Rawlinson,  for  the 
demurrer  of  Stephens. — ^The  bill  is  based 
on  a  mistake.  The  question,  in  fact,  desired 
to  be  raised  is,  wheUierthe  plaintiff  is  heir- 
at-law  of  his  mother  or  not ;  but  that  cannot 
be  argued  now,  as  the  plaintiff  has  alleged 
himself  to  be  heir-at-law.  This  is  a  bill  to 
cany  into  effect  a  decree  pronounced  only 
two  years  ago,  but  such  a  bill  in  the  case 
of  so  modem  a  decree  is  quite  useless.  The 
plaintiff  might  go  in  under  the  decree  in  the 
old  suit  and  get  all  he  wants  (1).  There 
is  no  allegation  that  the  other  purchasers 
under  the  former  decree  have  been  dis- 
charged. 

Mr.  E.  F.  Stnith  and  Mr.  Druce,  for  the 
demurrer  of  Hussey  and  Kane. 

Mr.  Baggcdlay  and  Mr.  Beales,  for  the 
bill,  were  not  called  upon. 

The  Mastkk  of  ths  Rolls  said  that,  so 
fur  from  thinking  that  the  plaintiff  ought 
not  to  have  burdened  the  defendants  with 
this  suit,  as  had  been  argued,  he  could 
not  see  how  the  plaintiff  could  get  on  at 
all  without  it  The  plaintiff  had  instituted 
a  suit  to  set  aside  a  conveyance  made  by 

(I)  As  to  thi%  066  Biehardflon  v.  Eyton,  2  De 
66X,  M.  ft  G.  79;  Askew  v,  Mfllington,  9  Hare, 
65;  ■.  0.  20  Law  J.  Rep.  (h.b.)  Chanc.  508. 


his  mother  to  her  solicitors  on  the  gnmnd 
of  fraud.  The  defendants,  and  all  persoos 
claiming  under  them,  entered  into  the  con- 
tract stated  in  the  present  bill,  which  shortlj 
was,  that  the  bill  should  be  dismissed,  the 
estate  sold,  and  the  money  paid  into  cooii 
An  attempt  was  made  to  sell  the  estate, 
but,  for  the  reasons  stated  in  the  Mil,  tlie 
contract  for  sale  could  not  be  enlinced.  No 
sale  did  then,  or  could  now,  take  place 
under  the  conditions  framed  undtf  the 
former  decree,  and  yet  the  essential  part  of 
the  compromise  was  that  a  sale  shoald  take 
place;  Under  these  circumstances  the  plain- 
tiff made  a  proposal  that  the  defmidants 
should  join  with  him  in  having  the  estate 
sold  under  proper  conditions,  but  this  they 
declined.  Then  the  plaintiff,  finding  that, 
as  the  case  stood,  the  compromise,  which 
depended  entirely  on  a  sale  being  had, 
could  not  be  carried  into  execution,  filed 
this  bill,  asking  that  the  ctHupromise  might 
be  enforced,  or  that  the  agreement  for 
the  compromise  might  be  rescinded,  and  tiie 
same  relief  given  him  in  this  suit  that  he 
had  sought  in  the  fonner.  To  this  bill  the 
defendants,  who  had  got  the  benefit  of 
the  contract,  for  they  were  in  possession  of 
the  estate  in  consequence  of  it,  demvred 
generally  for  want  of  equity.  But  his  Lord- 
^p  was  of  opinion  that  the  plaintiff  had 
a  good  equi^.  For,  as  against  one  party 
in  possession  of  any  estate  under  an  agree- 
ment, the  other  party  was  entitled  either 
to  have  the  agreement  carried  out,  or,  if 
that  was  refused,  to  have  it  set  aside ;  and 
that  being  so,  the  plaintiff  in  the  preaent 
suit  was  at  liberty  on  the  latter  alternative 
to  ask,  in  addition,  for  the  same  relief  tiiat 
he  might  have  obtained  in  the  forma 
suit  if  it  had  not  been  for  the  agree- 
ment The  demurrers  must  be  overruled, 
with  costs. 

Solidton— Meflsre.  Walter  ft  Moojen,  far  phin- 
tiff;  Means.  E.  ft  F.  Buuuster  and  Fache^te 
defendant  Stephens ;  Mews.  T.  ft  W.  B.  Naboo, 
for  defendants  Hosaey  and  Kane. 
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Stuaet,  V.C.  )Inre  ANN  Parey,  ex  parte 
March  9.      f  the  duke  of  beaufort. 

Jurigdiction — EscketxJtfor  WatU  of  Heirs 
—  Inquisitiony  Traverse  of —  Pettj/  Bag 
Office, 

The  Courts  upon  the  petition  of  the  lord 
of  a  manor,  ordered  that  he  should  he  at 
liberty  to  traverse  an  inquisition,  under 
mA^cA  it  had  been  found  that  certain  here- 
ditaments held  of  the  manor  had  devolved 
on  the  Crown  for  want  of  heirs. 

This  was  a  petition,  by  the  Duke  of 
Beaufort^  as  lord  of  the  manor  of  Mon- 
mouth, and  it  prayed  for  leave  to  traverse 
or  to  demur  to  an  inquisition  taken  on 
the  5th  of  August,  1865,  under  which 
it  was  found  that  a  messuage  situate  within 
that  manor  had  escheated  to  the  Crown 
for  want  of  heirs  of  the  person  last  seised 
thereof. 

By  a  grant  from  the  Crown  in  the  time 
of  Charies  the  First,  the  manor  of  Mon- 
mouth, with  all  escheats,  was  granted  to 
Charles  Harbord,  Christopher  Favell  and 
Thomas  Young.  The  manor  was  now  vested 
in  the  Duke  of  Beaufort,  including,  as 
allied  l^  him,  all  escheats. 

In  March,  1851,  Ann  Parry,  widow,  died 
seised  of  a  messuage  situate  within  the 
manor  and  without  an  heir,  and  thereupon 
a  commission  was  issued,  under  which  it 
was  found  that  Ann  Parry  was  in  her  life* 
time  seised  of  the  messuage  called  the  Bed 
Lion,  and  two  pieces  of  land  situate  in  the 
county  of  Monmouth,  subject  to  a  mortgage; 
that  she  died  in  March,  1851,  without 
having  devised  the  same,  and  without  leav- 
ing any  heir  of  her  body  or  any  right  heir 
her  surviving ;  that  the  messuage  was  of 
the  annual  value  of  20/. ;  that  it  was  in  the 
occupation  of  Ann  Parry's  husband,  and  was 
holden  of  Her  Majesty  in  free  and  common 
socage,  but  not  subject  to  rent  or  service, 
except  fealty,  and  by  reason  of  the  pre- 
mises the  same  had  devolved  on  Her  Ma- 
jesty, subject  to  the  mortgage,  as  an  escheat 
by  virtue  of  her  prerogative  royal. 

The  petitioner  alleged  that  he  was  alto- 
gether ignorant  of  the  inquisition  having 
been  held,  and  he  claimed  to  be  entitled, 
as  lord  of  the  manor  of  Monmouth,  and 
independently  of  any  grant  of  the  escheats 
Naw  SsBTw,  85.— CoAMa 


that  might  arise  therein,  to  the  above  mes- 
suage. 

Mr.  Malins  and  Mr.  Cracknall,  for  the 
petitioner,  asked  for  leave  to  traverse  the 
inquisition,  and  referred  to  In  re  Kane, 
before  Lord  Justice  Turner  when  Vice 
Chancellor,  but  not  reported  (1). 

Mr.  Wickens,  for  the  Attorney  General, 
submitted  that  the  Court  had  not  jurisdic- 
tion to  quash  the  inquisition.  It  could  do 
no  more  than  give  leave  to  traverse  it 

Stxtart,  V.C,  said  that  he  thought  the 
evidence  which  would  entitle  the  petitioner 
to  traverse  the  inquisition  would  entitle 
him  to  quash  it.  He  would,  however, 
consider  the  matter,  and  mention  it  on  a 
subsequent  day. 

Stuart,  V.C.  said  he  had  no  doubt  that 
the  Court  had  jurisdiction  to  give  leave  to 
the  petitioner,  not  merely  to  traverse  the 


(1)  The  order  in  the  matter  of  Kane  wm  m 
followa : 

'*In  the  Petty  Bag. 

"In  Chancery,  July  SI,  1852. 

"  Order  to  be  at  liberty  to  travene  inqointioo. 

"  Vice  ChanoeUor  Turner. 

"  Friday,  July  80, 185^. 

"Whereas  Maty  Kane,  tpinster,  did,  on  the 
22nd  of  July,  1862,  prefer  her  petition  unto  the 
Lord  ChanoeUor,  setting  forth  as  therein  set  forth, 
and  praying  that  the  petitioner  might  be  admitted 
by  his  Lordship  at  ftiU  liberty  to  trarerse  the 
inquisition  and  return  in  the  petition  mentioned, 
or  to  demur  to  the  same,  or  either  of  them,  as  she 
might  be  thereto  advised,  in  such  manner  as  his 
Lcwdship  shoold  be  pleased  to  order  and  dneet,  and 
that  the  said  inquisition  might  be  quashed  and  set 
aside.  Whereupon  all  parties  concerned  were  ordered 
to  attend  bis  Lordship  in  the  matter  of  the  said 

Stition,  and  counsel  for  the  petitioner  and  for  Her 
ajesty*s  Attorney  General,  and  for  James  Child 
and  Charlotte  A.  Walton  and  her  trustees  this 
day  attending  accordingly,  upon  hearing  the  said 
petition,  a  commission  of  escheat  in  the  matter 
of  the  said  Kane  and  the  inquisition  taken  there- 
upon, bearing  date  the  19th  of  May,  1848,  an 
order,  dated  the  11th  of  December,  1833,  the 
Master's  report,  dated  the  23rd  of  May,  1834,  an 
order,  dated  the  10th  of  February,  18S4,  letters 
of  administration  with  the  wiU  annexed  of  the 
goodA,  chattels  and  credits  of  Charles  Kane  granted 
to  Thomas  Kane,  an  affidavit  of  Charles  James 
Partington  and  several  other  affidavits,  the  Court 
doth  order,  that  the  petitioner  Mary  Kane  be  at 
liberty  to  traverse  the  inquisition  taken  on  the  said 
inquisition  of  escheat  in  the  matter  of  the  said 
Thomas  Kane  in  the  said  petition  mentioned.— A. 
1861,  fol.  1289,  L.C." 

40 
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inquisition,  but  to  quash  it.  The  proceed* 
ings  on  this  petition  were  taken,  not  under 
the  equitable  jurisdiction  of  the  Court,  but 
under  its  ordinary  legal  jurisdiction,  and 
they  issued  from  the  Petty  Bag  Office. 

Mr,  Malins  said  that  he  proposed  merely 
to  take  an  order  to  traverse  the  inquisi- 
tion. 

Stuabt,  Y.C.  accordingly  made  an  order 
merely  that  the  petitioner  should  be  at 
liberty  to  trarerse  the  inquisition. 

Order.— 7Aw  CouH  doth  order  that 
the  petitioner  he  at  liberty  to  tror 
veree  the  inquieiHori  and  return 
taken  on  the  commission  of  escheat 
in  the  matter  of  the  said  Ann  Farry^ 
in  the  said  petition  mentioned^  or 
detnur  to  the  same,  or  either  of  them, 
or  to  such  part  or  parts  of  the  said 
inquisition  and  return  as  she  may 
he  advised. 


SoUdton-MeMr 
peliiioiMr;  Ha 
Crown. 


I.  WfttkhiB,  Baker  k  Bftylu,  for 
mn.  Bavea  A  Bradley,  for  th« 


r  In  re^  THB  L0in>ON,  ham- 

M.R      .  BUBOH  AND  CONTINENTAL 

LOBD  BOMILLT.  -       BXCHANOB     BANK    (lIMI- 

May  2,  24.  ted).    (Ward  and  Em- 

merson*s  case  J. 

Company — Companies  Act,  1862,  s,  153. 
—  Sale  of  Shares  after  Presentation  of 
Winding-^p  Petition,  hut  before  Advertise- 
ment  —  Practice  —  Appointment  of  Pro- 
visional  Liquidator. 

A  sale  of  shares  in  a  company  made  after 
the  presentation  of  a  winding-up'  petition, 
hut  before  its  advertisement  in  the  Gazette, 
%pill  he  sustained  where  the  transaction 
appears  strictly  bona  fide,  and  the  vendor 
hady  at  the  time  of  the  sale,  no  knowledge  of 
the  infirm  state  of  the  company. 

The  first  appearance  of  the  advertisement 
determines  the  position  of  all  parties. 

The  Master  of  the  Rolls  mil  not  appoint 
a  provisional  liquidator  unless  the  applica- 
tion be  made  unth  the  consent  of  the  conif 
pany. 

The  Court  will  not  sanction  a  transfer  by 
a  company  of  shares  held  by  it  in  another 


company  known  to  be  insolvent,  into  the 
name  of  a  trustee,  when  such  transfer  it 
made  for  the  purpose  of  concealinenL 

On  the  25th  of  March,  1865,  a  peti- 
tion for  the  winding  up  of  the  aboTe 
company  was  presented  by  the  directors, 
which  was  not  advertised  in  the  G^ueUe 
till  the  11th  of  April  following.  On  the 
4th  of  that  month.  Colonel  Toom^  throng 
his  broker,  sold  twenty  shares  in  the  com> 
pany,  of  which  he  was  the  registered  holder, 
to  Mr.  R.  J.  Emmerson,  iix  llOL  Mr. 
Emmerson  paid  the  money  to  the  broker, 
and  a  proper  transfer  was  then  executed 
by  Colonel  Toombs,  and  forwarded  to  Mr. 
l^nmerson  for  execution  by  him.  The 
transfer  had  not  been  executed  by  Mr. 
Emmerson  on  the  19th  of  April  when,  as 
he  stated  in  his  affidavit,  he  first  heard  of 
the  presentation  of  the- winding-up  petition, 
whereupon  he  refused  to  execute  the  deed 
and  allow  the  transfer  to  be  completed. 

Other  shares  of  the  company  had  also 
been  sold  to  Mr.  Emmerson  by  one  Mr. 
Ward  under  circumstances  which  were  the 
same  in  all  material  points,  the  sale  having 
been  made  on  the  6th  of  April,  and  the 
consideration  paid  having  been  9QL  for 
twenty  shares.  On  the  22nd  of  April  the 
winding-up  order  was  made,  and  Oobnel 
Toombs  and  Mr.  Ward  were  placed  on  the 
list  of  contributories  in  respect  of  the  above 
shares,  which  were  still  in  their  names. 
Both  Colonel  Toombs  and  Mr.  Wani,  as  well 
as  the  broker  whom  they  had  employed, 
positively  denied  having  had  at  the  time 
of  the  sale  any  knowledge  whatever  of  the 
fact  that  the  petition  had  been  presented  or 
was  intended  to  be  presented. 

The  84th,  114th  and  153rd  sections  are 
as  follows :  ''  A  winding-up  of  a  c<HDDipao7 
by  the  Court  shall  be  deemed  to  commence 
at  the  time  of  the  presentation  of  the  peti- 
tion for  the  winding-up." 

*'  Any  petition  for  winding  up  a  company 
by  the  Court  under  this  act  shall  constitute 
a  lis  pendens  within  the  terms  of  the  act 
passed  in  the  session  holden  in  the  2  Ao 
Vict  c.  1 1,  and  intituled  *  An  Act  for  the 
better  Protection  of  Purchasers  against 
Judgments,  Crown  Debts,  Lis  pendens  and 
Fiats  in  Bankruptcy,'  provided  the  same  is 
duly  registered  in  manner  required  by  such 
act  concerning  suits  in  equity." 
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"Where  any  company  is  being  wound 
up  by  the  Cyurt,  or  subject  to  the  super- 
visionof  the  Court,  all  dispositions  of  the 
property,  effects  and  things  in  action  of 
the  company,  and  eveiy  transfer  of  shares 
or  alteration  in  the  status  of  the  members 
of  the  company  made  between  the  commence- 
ment of  the  winding-up  and  the  order  for 
winding  up,  shall,  unless  the  Court  othei^ 
wise  order,  be  void." 

Mr.  Everiti,  for  Colonel  Toombs,  con- 
trasted the  153rd  section  of  the  act  of  1862 
with  the  163rd  and  164th  sections.  In 
the  latter  cases  the  prohibitions  were  abso- 
lute transactions,  and  were  intended  to  be 
abAolutely  void;  in  the  former  case  a  discre- 
tion was  given  to  the  Court  to  confirm  the 
transactions  where  perfect  bona  fides  existed. 
Here  the  most  perfect  bona  fiden  was  proved. 
The  transferee  was  as  solvent  and  sub- 
stantial a  person  as  the  transferors,  and 
it  would  be  impossible  to  suppose  a  case 
where  the  discretion  ought  to  be  exercised 
if  not  in  the  present  case.  It  would  be 
monstrous  if  the  mere  fact  that  a  secret 
petition  had  been  presented,  even  though 
not  advertised  or  in  any  way  divulged, 
should  make  all  sales  and  dealings  ^fcer 
that  void. 

Mr,  E,  R  Turner,  for  Mr.  Ward,  adopted 
the  same  arguments,  and  cited 

Shaw  V.  Fisher,  5  De  Gex,  M.  &  G. 

596. 
Ch^ale  V.  Kemoardy  3  De  Gex  &  Jo.  27 ; 

s.  c.  27  Law  J.  Rep.  (n.s.)  Chanc. 

784. 
Walker  v.  BarUett,  18  Com.  B.  Rep. 

845,  861 ;  ac.  25  Law  J.  Rep.  (n.s.) 

C.P.  263.    In  the  Court  below,   17 

Com.  B.  Rep.  446;  s.  c.  25  Law  J. 

Rep.  (N.s.)  C.P.  156. 
Costello's  case,  2  De  Gex,  F.  &  J.  302, 

307 ;  s.  c.    30  Law  J.   Rep.   (n.s.) 

Chanc.  113. 
BeckeU  v.   Bilborouffh,    8  Hare,   188; 

S.C.   19  Law  J.  Rep.  (n.s.)  Chanc 

522. 

Mr,  Baggallay  and  Mr.  E,  K,  Karslake, 
for  Mr.  Emmerson,  argued  that  even  assum- 
ing that  the  transfer  had  been  executed  by 
bim  and  the  shares  registered  in  his  name, 
yet  the  Court  ought  not  to  overrule  the 


express  words  of  the  act,  which  declared 
every  transfer  and  alteration  of  the  status 
of  the  shareholders  made  after  the  com- 
mencement of  the  winding-up  void;  but 
in  fact,  and  apart  firom  the  153rd  section, 
the  Court  would  here  have  to  decree  spe- 
cific performance  of  a  contract  which  had 
been  entered  into  by  both  parties  under 
a  common  mistake,  and  where  the  subject- 
matter  had  at  the  time  of  the  contract  no 
real  existence.  Lastly,  they  argued  that 
the  Court  could  not  on  a  winding-up  look 
behind  the  register,  and  that  the  only 
person  it  could  recognize  was  the  regbtered 
holder,  be  he  trustee,  mortgagee,  or  what 
not — 

BircKa  case,  2  De  Gex  <fc  Jo.  10;  s.  a 
27  Law  J.  Rep.  (n.s.)  Bankr.  4. 

WhUtees  case,  2  De  Gex  &  Jo.  577. 

Hoards  case,  2  Jo.  &  H.  229;  s.  c.  31 
Law  J.  Rep.  (N.a)  Chana  504. 

DrumnunuTs  case,  2  Giff.  189. 

Bunn's  case,  2  De  Gex,  F.  &  J.  275; 
and  the  remarks  of  Turner,  L.  J.  300. 

Mr.  Selwyn  and  Mr,  Roxburgh,  for  the 
official  liquidator. 

Bargate  v.  Shortridge,  5 "  H.L.  Caa. 
297;  s.c.  24  Law  J.  Rep.  (n.s.) 
Chanc.  457,  was  also  referred  to. 

The  Masteb  of  the  Rolls  remarked, 
that  if  a  petition  was  presented  on  the  1st 
of  August  and  answered  for  the  pext  day, 
it  need  not  be  advertised  till  October. 

The  Mastbb  of  the  Rolls  (May  24), 
after  stating  the  feusts  and  that  they  gave 
rise  to  a  very  important  question  on  the 
153rd  section  of  the  act,  as  the  sales  were 
perfectly  bona  fide,  and  all  parties  were 
ignorant  that  a  petition  to  wind  up  the 
company  had  been  presented,  and  believed 
it  to  be  a  solvent  and  going  concern,  said, 
— I  have  hitherto  determined,  and  further 
consideration  of  the  subject  confirms  me  in 
that  opinion — I  have  hitherto  held,  that  the 
first  appearance  of  the  advertisement  deter- 
mines, ipso  facto,  the  position  of  all  the 
parties,  and  that  it  must  be  treated  as 
notice  to  all  the  world,  not  that  it  neces- 
sarily informs  the  persons  who  are  dealing 
with  the  shares  of  the  company  of  what 
has  occurred,  but  because  I  am  of  opinion 
that  everybody  who  sells  such  shares  ought 
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to  satisfy  himself  previously  whether  any 
such  petition  has  been  presented,  and  he 
is,  in  my  opinion,  bound  to  make  that 
inquiry  before  he  offers  the  shares  for  side. 
It  may,  no  doubt,  be  justly  said,  that  this 
applies  to  both  sides;  but  it  applies  with 
greater  force  to  the  seller,  because  it  be- 
hoves him  not  to  sell  as  valuable  what  is 
worth  nothing,  and  no  one  can  ascertain 
the  veracity  of  his  oath,  if  he  has  sworn 
that  he  has  not  seen  or  heard  of  an  adver- 
tisement which  had  appeared  before  the 
sale,  and  which  states  the  failure  of  the 
company. 

These  observations,  however,  apply  to 
the  present  case  only  to  this  extent,  that, 
holding,  as  I  do,  that  the  day  on  which  the 
advertisement  appears  binds  all  parties,  I 
am  also  of  opinion  that  up  to  that  time  it 
ifi  open  to  the  parties  to  deal  exactly  as  if 
the  company  were  not  about  to  be  wound 
up,  assuming,  of  course,  the  transaction  to 
be  perfectly  bona  fide  in  the  strictest  sense 
of  the  term,  and  that  the  vendor  has  no 
sort  of  information  whatever  as  to  the 
instability  of  the  company  which  he  con- 
ceals from  the  purchaser;  if  he  does  so,  the 
fraud  vitiates  the  contract.  In  addition  to 
which  I  regard  also  the  public  and  the 
other  shareholders;  and  no  transfer  of  shares, 
witlT  a  view  to  escape  from  the  consequence 
of  having  been  a  shareholder,  whether  the 
consequences  be  pecuniary  or  moral,  when 
the  transferor  knows  of  the  condition  of 
the  company,  will,  in  my  opinion,  be 
valid. 

It  is  important  on  this  subject  to  refer  to 
the  sections  of  the  statute  which  relate  to 
this  point. — [His  Lordship  then  read  the 
84th,  the  114th  and  the  153rd  sections, 
and  after  remarking  that  the  114th  sec- 
tion shewed  that  the  legislature  seemed  to 
consider  that  it  was  necessary  to  register 
a  petition  in  order  to  make  it  constitute  a 
lis  pendensy  said]  —  It  has  been  contended 
before  me  that,  in  fact,  I  ought  to  disregard 
the  concluding  words  of  the  153rd  section, 
"unless  the  Court  otherwise  orders,"  and 
treat  them  in  all  cases  as  void.  But  by 
this  section  a  discretion  is  given  to  the  Court, 
and  I  think  that  the  proper  mode  of  exer- 
cising that  discretion  is  that  which  I  have 
already  stated.  If  I  adopted  the  extreme 
argument  founded  on  this  section,  that  all 
transactions  from  the  date  of  the  filing  of 


the  petition  to  wind  up  were  void,  the  con- 
sequence might  happen  to  this  eflfeet :  & 
petition  to  wind  up  a  company  might  be 
presented  and  filed,  and  not  adveitised  for 
many  months,  and  no  one  might  be  awe 
of  its  existence  except  the  petitioner  him- 
self,  and  then,  after  the  lapse  of  manj 
months,  or  even  of  a  year,  it  might  be  ad- 
vertised, and  the  order  to  wind  up  made ; 
and  thereupon  all  the  h<ma  fide  tnmsac- 
tions  for  twelve  months  previously  would 
be  rendered  invalid.     Now,  in  my  opimon, 
that  cannot  have  been  the  meaning  of  the 
legislature.     It  is  also  to  be  observed  that 
the  fact  of  petitions  having  been  presented 
and  filed,  and  not  advertised  for  a  viny 
considerable  length  of  time,  has  ooeurred 
repeatedly  before  me,  not  to  ^e  extent  of 
a  year,  but  of  many  months,  and  in  several 
cases  the  petition  has  been  dro|^)ed  after 
some    negotiation    with    the    pardes.    I 
think,  therefore,  that  it  could  not  be  the 
meaning  of  the  legialataie  to  annul  all 
these  transactions,  and  that  the  discretion 
given  to  the  Court  is  in  order  tiiat  bona  fide 
transactions,  and  no  others,  may  be  made 
valid.     I  am,  therefore,  of  opinion  that  in 
these  cases  the  sales  from  Colonel  Toombs 
and  Mr.  Ward  to  Mr.  Emmerson  were  valid 
and  binding  sales,  of  which  the  vendors  were 
entitled  to  enforce  specific  performance;  and 
that  upon  their  taking  place,  so  fiir  as  con- 
cerns the  rights  and  obligatioim  attaching  to 
a  shareholder  in  the  company  for  die  shares 
sold,  they  ceased  to  attach  to  Colonel  Toombs 
and  Mr.  Ward,  and  became  attached  to 
Mr.  Emmerson ;  and  that  as  he  would  be 
entitled  to  all  the  dividends  and  profits,  if 
any,  made  and  declared  since  that  time,  so 
he  is  also  liable  to  the  consequences  which 
belong  to  the  shareholders  existing  at  that 
time. 

With  respect  to  the  argument  fhwn  the 
actual  state  of  the  register,  his  Lordship 
referred  to  the  observations  already  made 
by  him  in  Wards  case^  as  to  the  reason 
why  he  did  not  adopt  that  view  of  the  case. 
Mr.  Emmerson  would  be  put  on  the  Ust 
of  contributories  in  respect  of  the  shares 
bought  by  him  from  Colonel  Toombs  and 
Mr.  Ward.     Costs  out  of  the  estate. 

The  Master  of  the  Bolls  added :  Some 
applications  have  been  made  to  me  lately 
in  chambers,  of  which  I  wish  to  prevent 
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the  repetition^  in  a  matter  strictly  germane 
to  the  present  case.  A  company  having 
shares  in  another  company  which  is  still 
subsisting,  but  which  they  know  to  be  about 
to  fail,  transfer  those  shares  in  the  failing 
company  to  A.  B;  the  latter  company 
fails,  and  then  the  transferring  company 
apply  to  me  in  chambers,  and  ask  for  leave 
at  once,  before  the  list  of  contributories  is 
made  out,  to  put  A.  B.  on  th6  list  of  share- 
holders, instead  of  themselves,  on  their 
guaranteeing  the  pa3rment  by  A.  B.  of  all 
calls  to  be  made  in  respect  of  those  shares ; 
the  object  being  to  conceal  from  their  own 
customers  the  &ct  that  they  held  shares  in 
the  failing  company.  Now,  I  have  refused 
to  do  that,  and  I  intend  always  to  refuse  to 
make  any  transfer  of  that  description. 

Mr,  Baggcdlay,  —  Will  your  Lordship 
allow  me  to  ask  whether  the  transfers  took 
place  before  the  presentation  of  the  petition 
or  before  the  winding-up  order? 

The  Master  of  thb  Rolls. — The  trans- 
fer took  place  before  the  presentation  of 
any  petition  at  aU — before  the  company 
failed. 

Mr.  SelwifH, — But  when  it  was  known 
to  be  in  a  failing  state  1 

The  Mastbb  of  thb  Roll& — ^Yes;  and 
the  transfer  had  not  been  completed  when ' 
a  provisional  liquidator  was  appointed, 
after  which  no  transfer  could  be  made  with- 
out my  sanction ;  which  sanction,  in  this 
case,  I  thought  proper  to  refuse.  —  His 
Lordship  then  stated  his  practice  with 
reference  to  the  appointment  of  provisional 
liquidators,  which  was,  that  he  would  not 
appoint  a  provisional  liquidator  unless  the 
application  were  made  by  or  with  the  con- 
sent of  the  company,  as  all  the  affairs  of 
the  company  would  be  paralyzed  thereby, 
and  the  winding-up  order  perhaps  ultimately 
refused. 

Sofiaton — Messn.  Deane,  Chabb  A  Saunders,  for 
the  oflScuJ  liquidator;  Memrs.  Head  &  Pattiaon, 
for  Mr.  Wani;  Messn.  Linklaters,  Hack  wood 
&  Addiion,  for  Mr.  Emmerson. 


Loans  Justicss. 
July  3. 


Ex  parte  the  cx)RP0EA- 

TION  OF  LIVERPOOL. 


Lands  Clauses  Consolidation  Act,  1845, 
*.  69. — Investment — Building. 

A  corporation  was  authorized  hy  statute 
to  borrow  money  for  the  erection  of  muni- 
cipal offices  on  the  security  of  rates.  Land 
belonging  to  it  having  been  taken  by  a  rail- 
way company  J  and  the  purchase-money  paid 
into  courts  under  the  8  Vict,  c.  18.  ».  69, 
a  petition  by  the  corporcUion  for  the  pay- 
ment out  of  court  of  this  fund,  to  be  applied 
in  the  erettion  of  the  municipal  offices,  was 
refused  {dissentients  Lord  Justice  Knight 
Bruce). 

An  order  for  the  application  to  building 
purposes  of  the  purchase-money  of  land, 
taken  under  the  Lands  Clauses  CoTuolida- 
tion  Act,  1845,  will  not  be  made  except 
under  special  circumstances. 

This  was  a  petition  for  the  application  of 
a  fund  in  court,  the  proceeds  of  the  pur- 
chase-money of  municipal  property  ti^en 
by  a  railway  company  under  its  act,  towards 
the  erection  of  municipal  offices. 

The  London  and  North-Western  Bailway 
Company  had,  under  its  "  Lines  near  Liver- 
pool Act,  1861,"  with  which  was  incor- 
porated the  Lands  Clauses  Consolidation 
Act,  1845,  purchased  certain  land  from  the 
corporation  of  Liverpool;  and  the  purchase- 
money  had  been  invested  in  19,476/.  5s,  9d. 
Bank  annuities  in  the  name  of  the  Account- 
ant General  The  corporation  was  autho- 
rized by  "  The  Liverpool  Improvement  Act, 
1858,"  (with  which  also  the  Lands  Clauses 
Consolidation  Act,  1845,  was  incorporated) 
to  take  lands,  anc^  after  using  what  part  of 
them  should  be  necessary  for  certain  specified 
purposes,  to  employ  any  surplus  portion 
in  the  erection  of  buildings  for  the  trans- 
action of  municipal  business.  The  Improve- 
ment Act  empowered  them  to  sell  or 
demise  their  present  public  offices,  to  levy 
"  improvement"  rates,  and,  on  the  credit  of 
such  "  improvement"  rates,  to  borrow  any 
sum,  not  exceeding  in  the  whole  130,000l 
Advantage  was  taken  of  these  statutory 
powers  to  take  lands,  and  to  appropriate 
part  of  them,  of  the  estimated  value  of 
33,900/.,  for  the  erection  of  municipal 
offices.     These  buildings  had  been  com- 
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menoed,  and  the  cost  of  them,  when  com- 
pleted,  was  computed  at  80,000/1;  and,  to 
defray  these  expenses,  various  sums,  amount- 
ing in  the  whole  to  106,845/.,  had  been 
borrowed  by  the  corporation  on  the  secu* 
rity  of  the  "  improvement "  rates.  A  sum 
of  2,500/L  cash  standing  in  the  Bank  to  the 
Accountant  General  s  account,  to  the  credit 
of  "  Ex  parte  the  promoters  of  the  under- 
taking of  the  Tranmere  Docks,"  had,  it  jvas 
stated  on  the  petition,  been  directed  by  an 
order  of  the  Master  of  the  Rolls  of  the  10th  of 
February,  1 866,  made  on  a  previous  petition 
of  the  corporation,  to  be  paid  out  and  applied 
IB  part  payment  of  the  money  akeady 
expended  on  the  erection  of  these  build- 
ings. The  object  of  the  present  petition 
was  to  obtain  an  order  for  the  sale  of  the 
19,476/L  5«.  9(£,  and  for  the  payment  of 
the  proceeds  to  the  treasurer  of  the  corpo- 
ration to  be  applied  in  payment' of  the 
money  expended  or  hereafter  to  be  ex- 
pended on  the  buildings  in  question. 
The  petition  had  been  heard  by  the 
Master  of  the  Rolls;  but  hia  Lordship  had 
declined  to  make  the  order  asked,  express- 
ing his  desire  that  the  matter  might  be 
mentioned  to  the  Lords  Justices. 

Mr,  BaggaUay  and  Mr,  Charles  Stewart^ 
for  the  mayor,  aldermen  and  burgesses  of 
Liverpool,  urged  that  formerly  such  an 
order  was  made  almost  as  a  matter  of 
course,  and  that  formerly  it  was  not  thought 
worth  while  to  report  cases  in  which  it  was 
made.  Of  more  recent  reported  cases,  they 
referred  to — 

In  re  the  Incumbent  of  Whitfield,  1  Jo.  dc 
H.  610;  S.C  30  Law  J.  Rep.  (n.s.) 
Chanc.  816. 
In  re  Partington's  TrvMs^  7  Law  Times, 

N.S.  522. 
In  re  Dummer's  Will^  34  Law  J.  Rep. 

(N.s.)  Chanc.  496. 
In  re  Lathropp's  Charity,  1  Law  Rep. 

Eq.  467. 
The  Liverpool  Improvement  Act,  1858, 

s.  48. 

The  Municipal  Corporations  Actlbds^ 

Will,  4.  c.  76),  *.  92. 

hx  In  re  the  Buckinghamshire  Railway 

Company  (1),  where  the  Court  had  refused 

to  make  the  company  pay  the  costs  of  a 


petition  for  the  payment  out  of  coort  of 
monej  to  be  kid  out  in  buildings,  it  bad 
nevei^eless  made  no  objection  to  the  appli- 
cation of  the  money  for  the  erection  of 
buildings. 

Mr.  Benson  Blundell,   for  the  Nortlk- 
Westem  Railway  Company. — In  the  !%■ 
cumbent  of  Whitfield's  case  the  drcumstaofies 
were  peculiar.    The  money  in  court  had 
been  allowed,  on  the  score  of  the  exigendeB 
of  the  case,  to  be  applied  for  the  building 
a  new  vicarage  in  the  place  of  one  decayei 
The  circumstances  were  peculiar  also  in 
In  re  the  Oxford,  Worcester  cmd  Woker- 
hampton  Railway  Company,  expartt 
the  Devisees  of  Milward,   27  Bear. 
571;    S.C.   29  Law  J.  Rep.  (k.s.) 
Chana  245 ; 
money  which  had  been  paid  for  buildings 
being  there  ordered  to  be  invested  in  erect- 
ing fresh  buildings.   Again,  the  consent  of 
the  Court  had  been  obtained  on  the  ground 
of  the  special  circumstances  of  the  case 
also  in 

In  re  Davies's  Estate^  3  De  Qex  k  J. 
144;  s.c.  27  Law  J.  Rq^  (N.a.) 
Chanc  712. 
In  Partington's  Trusts  the  application 
was  not  pressed  under  the  Lands  Clauses 
Consolidation  Act,  section  69 ;  but  the 
Court  had  made  it  simply  on  the  ground 
that  all  the  parties  interested  consented. 
So  fM  was  it  from  the  order  being 
a  matter  of  course,  that  Vice  Chancellor 
Stuart  had  refused  to  make  such  an  order 
in  a  matter  under  a  similar  statute  in 

In  re  Rudyerd's  Estate,  6  Jar.  N.S.  816. 
The  following  cases  was  also  cited — 
Ex  parte  Shaw,  4  You.  &  C.  ExcL  506 ; 
s.  c.  10  Law  J.  Rep.  (w.s.)  ExcL  in 
Eq.  92. 
The  Attorney  General  v.  Aspin^dl,  3 
MyL  <k  Cr.  613;  s.c.  7  Law  J.  Rep. 
(n.s.)  Chanc  51. 
In  re  the  Corporation  of  Rochester,  ex 
parte  the  East  Kent  Railway  Com- 
pany, March,  1865  (not  reported). 
In  re  the  Vicar  of  Camberwell  (a  case 
before  Lord   Chancellor  Eldon,  not 
reported,   but  referred  to  by  Lord 
Justice  Turner  in  In  re  Ikmes's  Es- 
tate, ubi  supra). 


(1)  14  Jur.  1066. 


Mr,  Baggallay,  in  reply. 
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LojtD  Justice  Turner  was  of  opinion 
that  Lord  Eldon's  decision  in  the  Camber- 
well  Vicarage  coBe  authonzed  the  Court  in 
making  sudi  an  order  as  was  now  asked 
for,  but  only  under  special  circumstances, 
and  that  no  general  principle  could  be  laid 
down.  In  the  present  case,  which  was  an 
application  to  have  money  which  produced 
an  income  to  the  ratepayers  laid  out  in 
buildings  which  woidd  produce  no  income, 
the  q)ecial  circumstances  were  not  such 
as,  in  his  opinion,  justified  the  order  prayed, 
and  he  could  not  consent  to  making  it  He 
did  not  think  that  such  an  order  could 
properly  be  made  unless  where  the  case  was 
urgent  and  the  result  dearly  beneficial  to 
the  objects  of  tiie  trust.  But  here  no  case 
of  necessity  had  been  made  out  His  view 
of  the  matter  was  based  on  the  language  of 
the  69th  section. 

Lord  Justicb  Knight  Bruce  said, 
that  he  confessed  he  thought  the  order 
might  have  been  made;  but,  of  course,  it 
could  not  be  made  without  the  concurrence 
of  his  learned  Brother. 

So]icilon~Me8R8.  Wright  &  Venii,  for  tiie  Cor- 
porttlioii  of  Liyerpool ;  Mr.  Jamei  Brand  Bat- 
ten, for  the  North- Wettem  Railway  Company. 


M.R  ) 

Lord  Bomillt.   \    glaholm  v.  barker. 
July  H  25.    ) 

Skip  and  Shipping —  Collision  at  Sea — 
Loss  of  Life  of  Seamen — Liability  of  Otoner 
of  Ship  causing  Loss — Exterit  of  Damages 
—  Distribution  —  Stat  17  db  18  Vid, 
e.  104.  «.  610,  511,  514. 

The  liability  of  a  shipowner  in  respect  of 
loss  of  life  to  the  seamen  of  a  vessel  run 
down  bff  his  ship  is  not  limited  to  30L  for 
damages  payable  in  eaeh  ease  of  death;  and 
this  rule  applies  to  all  cases,  whether  the 
Board  of  Trade  do  or  do  not  institute  pro- 
ceedings in  respect  of  such  loss  of  life. 

Where  the  damage  sustained  by  all  the 
claimants  exceeds  in  the  aggregate  the  whole 
amount  for  which  Hie  shipowner  is  liable 
(viz.y  at  the  rate  of  \bl.  per  registered  ton 
of  his  ship  J  there  the  fund  must  be  distri- 
hvted  rateaJbly  amongst  all  the  claimants  in 
proportion  to  the  damages  sustained  by  them 


respectively; '  but  where  the  whole  amount  of 
damages  is  less  than  the  whole  amount  for 
which  the  shipowner  is  liable,  there  the 
amount  of  damages  sustained  by  each 
claimant  is  to  be  paid  in  full. 

This  suit  was  instituted,  by  the  owners 
of  the  British  ship  Edith  Mary,  under  the 
5Hth  section  of  the  Merchant  Shipping 
Act,  1854  (17  &  18  Vict,  c  104),  to  have 
determined  the  amount  of  liability  which 
they  had  incurred  as  damages  in  respect  of 
the  loss  of  life  and  property  of  several  si^men 
of  another  ship,  the  Thomas  Barker,  which 
had  been  sunk  in  a  collision  wiUi^the  Edith 
Mary,  and  to  have  such  amount  distributed 
among  the  claimants  by  the  Court  of  Chan- 
cery. 

The  facts  of  the  case  have  already  been 
reported  (34  Law  J,  Rep,  (n.s.)  Chanc. 
533,  and  35  Law  J,  Rep,  (n.s.)  Chanc.  259,) 
upon  the  decision  of  the  Master  of  the 
EoUs,  and  that  of  the  Lords  Justices 
(affirming  his  decree),  that  the  liability  of 
the  owner  of  the  ship  which  occasions  the 
loss,  in  cases  like  the  present,  extends  to 
and  is  measured  by  15^  (and  not  8^.)  per 
registered  ton  of  such  ship. 

The  case  now  came  again  before  the 
Court  from  chambers  upon  the  farther  ques- 
tion, whether  or  not,  under  the  510th  sec- 
tion of  the  Merchant  Shipping  Act,  1854, 
tfie  damages  which  were  payable  to  the 
widows,  parents  or  children  of  the  seamen 
who  had  been  so  lost  was  limited  to  30/. 
in  each  case,  whatever  might  be  the  actual 
damage  sustained  by  the  family  of  the 
deceased. 

Mr,  Druce,  for  the  plainliils. 
Mr.  Haddan,  for  the  defendtuits. 

The  Master  of  the  Rolls  said,  this 
case  raised  a  question  of  considerable  im- 
portance under  the  Merchant  Shipping  Act 
as  to  the  extent  of  the  liability  of  the 
owners  of  a  ship,  which  had  wrongfully 
caused  loss  of  life,  to  make  good  the  damage 
sustained  by  the  wife  or  children  of  the 
persons  so  killed.  At  the  hearing  of  the 
cause,  he  had  determined  that  in  these  cases 
the  liability  of  the  owners  of  the  ship  which 
had  wrongfully  occasioned  loss  of  life  to 
the  ^'  crew  "  of  another  vessel  was  limited 
to  15/.  per  ton  on  the  registered  tonnage 


658 


COITRTS  OF  CHANCERY : 


[N.S. 


of  the  vessel  which  had  done  the  wrong, 
and  this  view  of  the  case  had  been  affirmed 
on  appeal.  But  the  question  which  was 
now  before  the  Court  was  not  whether  the 
whole  liabib'ty  of  the  owner  was  limited  to 
15^.  per  registered  ton,  but  whether  the 
damages  which  could  be  claimed  by  the 
widow  or  children  of  the  seamen  killed  was 
limited  to  30/.  for  each  man  killed,  what- 
ever might  be  the  actual  damage  which  had 
been  sustained  by  his  family.  In  this  case 
the  tonnage  of  the  Hdith  Afory,  the  vessel 
that  did  the  damage,  was  249  tons  regis- 
tered, which,  at  151,  a  ton,  would  make  in 
the  whole, 3,735/.,  as  the  limit  of  the  sum 
which  coidd  be  claimed  by  the  funilies  of 
the  lost  seamen. 

The  chief  clerk  had  found  the  amount  of 
damages  sustained  by  the  families  of  the 
lost  seamen  to  be  1,700/.,  which  sum,  with 
interest,  would  amount  to  1,779/.  10«.,  and 
this  sum  he  proposed  to  divide  in  various 
proportions  between  the  families  .  of  the 
seven  seamen  lost  on  this  occasion  in  various 
proportions.  The  owners  of  the  Edith  Mary^ 
against  this  proposal,  ui^ed  that  the  damage 
which  they  were  liable  to  pay  amounted 
only  to  30/.  a  head  for  the  seven  seamen, 
that  is,  to  210/.  and  no  more.  The  clauses 
upon  which  they  relied  in  support  of  this 
contention  were  the  510th  and  511th.  If 
the  question  had  rested  only  on  the  510th 
clause,  his  Lordship  would  have  considered 
that  the  damages  recoverable  were  clearly 
limited  to  30/.  a  head,  but  the  511th  clause 
seemed  to  open  the  question.  He  took  the 
meaning  of  that  section  to  be  this,  that  if  any 
person  thought  30/.  was  not  enough  for  the 
loss  of  his  father,  he  was  to  have  the  right 
to  bring  an  action,  as  if  the  Board  of  Trade 
had  made  no  inquiry.  His  Lordship  then 
read  sections  512.  and  514,  and  said  he  was 
of  opinion  that  the  act  did  not  mean  in  all 
cases  to  limit  the  damages  to  30/.,  for  sec- 
tion 511.  spoke  of  the  plaintiff  paying  the 
costs  of  the  action  unless  he  had  recovered 
more  than  double  the  sum  awarded  by  the 
Board  of  Trade.  He  thought  it  clear  that 
the  act  did  not  tie  down  the  faquir  of  the 
deceased  man  to  any  amount  of^Tmages, 
whether  the  Board  of  Trade  did  or  did  not 
institute  an  inquiry. 

It  was  clear  from  section  514.  that  the 
persons  interested,  after  having  recovered 
damages  from  the  shipowner,  were  to  have 


the  amount  distributed  among  them  nte- 
ably,  according  to  the  amount  of  damage  sos- 
tained ;  but  the  section  only  pointed  to  this, 
that  the  total  amount  recovered  from  the 
owner  should  be  distributed  rateably.  This 
his  Lordship  understood  to  mean,  that  pro- 
vided the  damages  sustained  by  the  families 
of  the  deceased  seamen  in  the  aggregate 
amount  exceeded  the  amount  for  which  the 
owner  was  liable,  then  the  funds  should  be 
distributed  tateably ;  but  it  did  not  mean, 
nor  had  it  been  understood  by  tiie  Exche- 
quer Chamber  to  mean,  that  the  whole 
amount  for  which  the  owners  were  liable 
was  to  be  distributed  rateably  among  the 
£unilies  of  the  deceased,  whatever  might 
be  the  amount  of  the  damages  sustained  by 
them.     Suppose  the  tonnage  of  the  wrong- 
doing vessel  to  be  100  tons,  then  the  extent 
of  the  liability  of  the  owners  is  1,500/., 
and  suppose  100  persons  were  drowned  by 
the  fault  ^f  this  vessel,  the  family  of  each 
person  would  get  15/.,  that  amount  being 
deariy  less  than  the  damage  actually  sus- 
tained;   but  suppose    two    persons  only 
were  drowned,  it  would  not  therefore  follow 
that  the  whole  1,500/.  was  to  be  divided 
amongst  the  families  of  each  person  so 
destroyed.     It  mi^t  be  the  opinion  of  a 
jury  or  a  Judge  that  the  damage  sustained 
by  the  loss  of  one  of  those  persons  did  not 
exceed  200/.,  whilst  the  damage  sustained 
by  the  loss  of  the  other  amounted  to  500/.; 
in  that  case  these  two  sums  would  be  Uie 
amount  of  the  damages  which  the  owner 
would  have  to  make  good;  in  other  words, 
the  damages  were  to  be  ascertained  in  the 
same  way  as  if  the  liability  of  the  owna 
was  luilimited,  and,  when  this  had  been 
done,  the  sum  for  which  the  owner  was 
liable  was  to  be  applied  in  payment  of  the 
'damages  so  ascertained  if  less  than  the 
amount  of  his  liability;  or  it  was  to  be 
distributed  rateably  amongst  the  claimants 
if  the  damages  so   ascertained   exceeded 
the  amount  of  his  liability. 

Soliciton  —  Means.  Maples  k  Co.,  ageoti  for 
Messrs.  Lietch  ft  Kewney,  North  Shidda,  for 
plaiotifar;  Mr.  J.  W.  Hickin,  agent  for  Umi% 
Brown  k  Son,  Sonderland*  for  delenduiti. 
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Lord  Romilly.    )  RAPHAEL  v.  THE  THAMES 

Jan.  15,  24, 25;  r   Jalley  bailway  com- 
April  20.      )     ^^^^• 

Spefific  Performance  —  Railway  Com- 
pany— Landowner — Interests  of  Public — 
Mandatory  InjunHion — Damages, 

A  railway  company  agreed  with  a  land- 
owner  to  make  a  certain  bridge  and  other 
ac/:ommodation  works;  and  upon  the  works 
being  commenced  in  a  manner  at  variance 
with  the  agreement^  the  landowner  filed  his 
bill  for  the  spedfLc  performance  of  the  agree- 
meni,  and  for  an  injunction  to  restrain  the 
completion  of  the  works  in  progress.  The 
motion  for  the  injunction  was  ordered  to  stand 
over  until  the  hearing  of  the  cause^  upon 
the  company's  undertaking  to  deed  with  the 
works  as  the  Court  should  direct.  Before 
the  hearing  of  the  cause^  the  works  were  conv- 
pleted^  and  the  line  of  railway  was  opened  for 
public  use : — Held,  that  although  the  plain- 
tiff had  sustained  some  damage  by  the  varia" 
tion  from  the  agreement^  tlu  Court,  taking 
into  consideration  the  safety  and  convenience 
of  the  public^  must  refuse  lUm  any  relief f 
except  in  damages. 

This  suit  was  instituted,  by  a  landowner, 
against  the  company,  to  enforce  the  specific 
performance  of  a  contract  by  the  defen- 
dants, to  make  a  certain  bric^  and  other 
accommodation  works,  and  for  an  uog unc- 
tion to  restrain  the  defendants  from  allow- 
ing such  works  to  continue  otherwise  than 
in  accordance  with  the  contract. 

By  an  agreement,  dated  the  8th  of  May, 
1862,  and  made  between  W.  S.  Lindsay  and 
Sir  W.  Clay,  two  of  the  promoters  of  the 
above  company,  of  the  one  part,  and  the 
plaintiff  K  Raphael,  who  was  the  owner  of 
the  Kempton  Park  estate,  through  which  the 
projected  line  of  railway  was  intended  to 
pass,  of  the  other  part,  in  consideration 
of  Mr.  Kaphael  withdrawing  his  oppo- 
sition to  the  bill  then  in  progress  through 
parliament  for  authorizing  the  formation 
of  the  line,  it  was  agreed  that,  in  case 
the  bill  should  pass  into  law  during  that 
session  of  parliament,  the  company  should 
not  require  or  take  a  larger  quantity  of  Mr. 
Raphael's  land  than  was  absolutely  neces- 
sary for  the  permanent  way  of  the  railway, 
and  should  not,  without  the  consent  in 
9bw  Siftivs,  35.~Chaxc. 


writing  of  Mr.  Raphael,  his  heirs  or  assigns, 
construct  any  house  or  other  buildlDg 
whatsoever,  except  such  arches  or  culverts 
as  thereinafter  w^re  provided  for,  upon  any 
part  of  the  lands  to  be  so  purcha.sed  from 
him;  that  the  company  should  make  and 
construct  two  arches  as  therein  mentioned, 
and  carry  the  line  of  railway  over  such 
arches  so  as  not  to  interfere  with  or  ob- 
struct Mr.  Raphcoels  lodge-road,  and  shoull 
thereby  provide  Mr.  Raphael,  liis  heirs  and 
assigns,  with  a  road  under  the  railway, 
and  give  him  and  all  persons  claiming 
through  him  a  right  of  way  through  the 
arches ;  and  that  the  company  should  also 
erect  and  maintain  all  such  accommodation 
works  as  might  be  necessary  or  could  be 
required  under  the  provisions  of  the  Riiil- 
ways  Clauses  Consolidation  Act,  1845,  or 
the  Lands  Clauses  Consolidation  Act,  1845. 

Mr.  Raphael,  in  pursuance  of  this  agree- 
ment^ withdrew  his  opposition  to  the  bill, 
which  passed,  in  July,  1862,  under  the 
title  of  the  Thames  Valley  Railway  Act 
By  this  act  the  agreement  was  confirmed, 
and  made  binding  upon  the  company  in 
the  same  manner  as  if  the  company  had 
bepn  party  thereto  and  such  agreement  had 
been  made  under  their  seal 

The  company  being  desirous  of  con- 
structing their  railway  through  Mr.  Ra- 
phael's lands  at  a  lower  level  than  that 
originally  intended,  entered  into  negoti- 
ations with  him  for  a  fresh  agreement, 
varying  the  terma  of  that  above  stated. 
This  further  agreement  was  concluded  by 
an  indenture,  under  the  seal  of  the  com- 
pany, dated  the  15th  of  July,  1863, 
and  made  between  the  company  and  Mr. 
Raphael,  whereby,  after  reciting  that  Mr. 
Raphael  had  consented  to  the  alteration  of 
the  proposed  gradient  of  the  line,  and  not 
to  require  one  of  the  arches  to  be  made  as 
under  the  former  agreement,  it  was  wit- 
nessed that  the  company  should,  instead 
of  making  such  arch,  construct  a  new 
carriago-road  in  the  position  and  of  the 
dimensions  and  with  the  rate  of  inclina- 
tion therein  mentioned,  and  construct,  in 
the  direction  of  a  line  marked  on  a  plan, 
a  bridge  having  a  certain  width,  with 
approaches  having  not  more  than  a  speci- 
fied rate  of  incline,  with  a  proper  carriage- 
road  and  various  alterations,  such  new 
road,  bridge  and  approaches,  gates  and 
4P 
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alterations  to  be  made  to  the  reasonable 
satisfaction  of  the  surveyor  for  the  time 
being  of  the  said  K  Raphael;  and  such 
bridge  to  be  so  constructed  as  to  interfere 
with  and  obstruct  the  then  existing  lodge- 
road  as  little  as  possible  consistently 
with  the  deviation  thereby  authorized ;  and 
should  make  the  continuation  thereof  over 
the  railway  as  convenient  as  possible, 
having  regard  to  the  nature  of  the  mode 
of  carrying  the  same  over  by  a  bridge.  By 
the  same  agreement  the  company  also 
agreed  to  make  certain  other  roads,  cul- 
verts and  Works.  This  agreement  contained 
a  clause  providing  that  any  dispute  with 
regard  to  the  works  which  might  arise 
between  the  parties  should  be  settled  as 
directed  by  the  Railways  Clauses  Con- 
solidation Act>  1845. 

The  company  entefed  upon  the  land,  and 
commenced  the  construction  of  the  railway, 
when  they  discovered  that,  in  consequence 
of  the  level  of  the  railway  being  altered) 
it  was  impossible^  having  regard  to  the 
lines  of  deviation,  to  construct  the  road 
and  bridge  in  the  exact  position  and  with 
the  exact  rate  of  inclination  indicated  in 
the  agreement  of  July,  1863.  Accordingly, 
in  December,  1863,  the  compliny's  solici- 
tors wrote  to  Mr.  Raphaels  solicitors  to  the 
effect  that  the  plan  on  that  agreement  was 
incorrect,  and  that  it  was  physically  im- 
possible, within  the  limits  of  deviation,  to 
construct  the  approach  to  the  lodge-road 
bridge  on  the  north  side  in  the  exact  position 
and  with  the  rate  of  inclination  stipulated 
by  the  agreement,  and  that  the  course  on 
the  northern  side  must  therefore  be  slightly 
diverted  in  a  curve  eastward.  In  reply  to 
this  letter,  Mr.  Raphael's  solicitors  refused 
to  admit  the  incorrectness  of  the  plan.  A 
further  question  arose  between  the  parties 
on  the  subject  of  the  insertion  of  certain 
covenants  in  the  deed  of  conveyance  to  the 
company  ;  and  there  followed  on  this  sub* 
ject,  and  upon  the  construction  of  the  bridge 
and  roads,  a  long  correspondence  between 
the  respective  solicitors  of  Mr.  Raphael  and 
of  the  company.  Finally,  this  correspon- 
dence came  to  nothing  and  was  broken  off; 
and  on  the  18th  of  May,  1864,  the  defen- 
dants staked  out  the  road  and  commenced 
the  foundations  of  the  bridge  at  a  different 
spot  than  that  specified  in  the  agreement, 
and  with  a  greater  curve.   Thereupon,  on 


the  23rd  of  July,  1864,  Mr.  Raphael  filed 
this  bill,  and,  on  the  25th  of  July,  he 
moved  for  an  injunction  to  restndn  the 
defendants  from  proceeding  further  with 
the  works.  This  motion  stood  over  until 
the  hearing,  the  defendants  undertaking, 
in  the  mean  time,  to  remove  or  deal  with 
the  road,  bridge  and  works  as  the  Contt 
should  direct  In  September,  1864,  the 
road  and  bridge  were  completed,  and  in 
the  following  November  the  railway  was 
opened  to  the  public.  In  December,  1864, 
Mr.  Raphael  sold  aitd  conveyed  the 
Kempton  Park  estate  to  Thomas  Banett 
and  W.  H.  Birch,  and  thereupon  the  bill 
was  amended  by  making  them  co-plainti& 
with  him.  The  amended  bill  compkiQed 
of  an  alteration  of  the  level  of  the  railway 
And  other  variations  from  the  agre^Dent, 
and  prayed  for  an  injunction  in  respect  of 
these  matters,  as  well  as  in  respect  of  the 
bridge  and  road. 

The  evidence  was  contradictory  belli  as 
to  the  amount  of  inconvenience  and  iojuiy 
which  the  plaintiffs  would  sustain  from 
the  bridge  being  allowed  to  remain  as  con- 
structed, and  aJso  as  to  the  possibility  of 
altering  the  works  to  correspond  with 
the  agreement;  the  result  of  it,  however,  is 
given  in  the  judgment  It  appeared  that 
the  company  by  taking  land  beyond  their 
limits  of  deviation,  which  was  part  of 
the  Kempton  Bark  estate,  might  have  con- 
structed the  approaches  to  the  bridge  more 
nearly  in  accordance  with  the  agreement 
than  they  had  actually  done. 

Mr.  Jesfel  and  Mr,  Rawlinsom^  for  the 
plaintiffs. — The  plaintiffs  are  entitled  to  a 
decree  for  specific  performance ;  the  plain- 
tiff Raphael  withdrew  his  opposition  to  the 
passing  of  the  bill,  and  the  defendants  have 
taken  possession  of  his  land  under  thdr 
contract ;  they  cannot  now  be  permitted  to 
derogate  fix>m  that  contract — 

JSandenan    v.   the    Coekermoutk    €md 

WorhingUm  Ratkoajf  Company^  2  Hall 
•     h  Tw.  327;   8.c  19  Law  J.  Rep. 

(K.fi.)  Chanc  603. 
Storer  v.  the  Great   Western  RaUtsay 

Company,    2  You.  k  a  C.C.  48; 

B.  c  12  Law  J.  Rep.  (n.s.)  Chanc.  65. 
Lord  Damley  v.  the  London^  Chatham 

and    Dover    Railway   Company,  1 

De  Gex,  J.  &  S.  204 ;  a.  c  33  Law 

J.  Rep.  (N.s.)  Chanc.  9. 
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Price  V,  May^yr^   djc,   of  Penzance^  4 

Hare,  506. 
WdU  V.  Maxwell,  32  Beav.  408  ;    8.  c. 

33  Law  J.  Rep.  (n.s.)  Chanc  44. 
BlackeU  y.  Bates,  2  Hem.  &  M.  270; 
ft.  c.  34  Law  J.  Rep.  (n.s.)  Chana 
615. 
This  is  a  case  in  which  the  Court  will 
grant  a  mandatoiy  injunction — 

The  Great  North  of  England,  Clarence 
and  Hartlepool  Railway  Company  v. 
ike  Clarence  Railway,  1  Col.  607. 
Lord  Mexborough  v.  Bower,    7  Beav. 

127. 
Spokes  V.  (he  Banbury  Board  of  Healthy 
1  Law  Rep.  Eq.  42;  &  c.  anU,  105. 
This  is  not  a  case  in  which  damages 
will  give  to  the  plaintiffs  an  adequate 
compensation.  The  railway  company,  with 
the  consent  of  the  plaintiffs,  which  would 
have  been  given,  might  have  gone  beyond 
their  proper  limits  of  deviation  in  order  to 
carry  out  their  agreement — 

Doe  V.  the  Bristol  and  Exeter  Railway 

Company,  6  Mee.  &  W.  320 ;   &  a 

9  Law  J.  Rep.  (n.s.)  Ezch.  232. 

Mr.  Selwyn  and  Mr,  E.  K,  Kar slake,  for 

the  defendants,   the  railway  company. — 

This   is  a  case  in  which  substantial  jus- 

tice  will  be  done  by  giving  the  plaintiffs 

damages,  and  that    being  so,   the   Court 

will    refuse    the     mandatory    injunction 

sought— 

Durell  V.  Pritchard,  1  Law  Rep.  Ch. 

244 ;  8.  c.  ante,  223. 
Elmhirst  v.  Spencer,  2  Mac.  <&  Q.  45. 
Clarhe  v.  Clark,  1  Law  Rep.  Ch.  16; 

8.C.  ante,  151. 
Western  y.  MacDermot,  I  Law  Rep.  Eq« 

499;  8.  c.  ante,  190. 
Robs(m  ▼.  WhiUingham,  12  Jur.  N,S. 
40;  8.  c  anU,  227. 
The  provision  in  the  agreement  of  July, 
1863,  that  disputes  should  be  settled  and 
provided  for  as  directed  by  the  Railways 
Clauses  Act,  precludes  the  plaintiffs  from 
obtaining  a  decree  for  specific  performance 
in  this  Court — 

8eM  y.  Avery,  5  H.L.  Cas.  811 ;  s.  c. 

25  Law  J.  Rep.  (n.s.)  EzcL  308. 
DimsdaU  y.  Robertson,  2  Jo.  k  Lat.  58. 
Scott  y.   the  Corporation  of  Liverpool, 
3  De  Qex  &  J.  334 ;  s.  c.  28  Law  J. 
Rep.  (N.s.)  Chanc.  230. 
Mr.  Jesselj  in  reply. 


The  Master  of  the  Rolls  (April  20) 
said — This  is  a  suit  nominally  for  the  pur- 
pose of  enforcing  the  specific  performance 
of  a  contract,  or  of  that  portion  of  it  which 
still  remains  unperformed;  but,  in  other 
words,  it  is  principally  for  the  purpose  of 
comp3lling  the  defendants  to  pull  down 
a  bridge  and  remove  a  road  made  not  in 
accordance  with  the  contract,  and  to  build 
another  bridge  and  make  another  road, 
which  shall  he  in  accordance  with  the  con- 
tract. 

The  contract  is  clei^r  and  precise.  It  was 
duly  entered  into  by  the  parties  to  it 
One  of  the  clauses  of  the  act  authorizing 
the  formation  of  the  railway  confirms  it, 
and  declares  it  to  be  binding  upon  the 
company,  and  a  subsequent  act,  by  which 
this  railway  has  been  transferred  to  the 
South-Westem  Railway  Company,  recog- 
nizes and  preserves  the  rights  of  all  parties 
to  this  contract.  Besides  the  bridge  and 
road,  there  are  other  matters  complained 
of  by  this  bill  as  parts  of  the  contract  left 
unperformed,  in  respect  of  which  relief  is 
sought;  but  the  real  and  principal  cause 
and  object  of  the  suit  is  the  matter  I  have 
alrei^y  stated. — [After  stating  the  effect  of 
the  two  agreements,  his  Lordship  continued] 
— There  is  a  dispute  between  the  parties  as 
to  whether  the  plan  referred  to  in  the  agree- 
ment of  July,  1863,  is  correct;  but  in  ^e 
absence  of  any  application  to  vaiy  the  deed, 
I  must  consider  the  contract  to  be  set  forth 
in  the  deed  and  \ti  the  plan  annei^ed  thereto, 
as  it  now  appears.  Shortly  after  the 
execution  of  this  deed,  and  while  the  rail- 
way was  in  course  of  construction,  it  was 
found  that,  in  consequence  of  the  level  of 
the  railway  being  such  as  is  now  made,  and 
having  also  regard  to  the  limits  of  devia- 
tion beyond  which  the  company  would 
not  be  entitled  to  go,  it  was  impossible  to 
construct  a  road  or  bridge  over  the  railway 
at  the  exact  spot  indicated  by  the  contract 
and  the  plan  attached  to  it,  with  such  incli- 
nation as  was  specified  in  the  clause  I  have 
read.  Accordingly,  on  the  30th  of  Decem- 
ber, 1863,  the  solicitors  of  the  company 
wrote  to  the  plaintiff's  solicitors  a  letter 
which  is  to  this  effect — [His  Lordship  read 
the  letter.] — After  much  correspondence 
between  the  parties  and  some  negotiations 
between  them,  which  were  broken  off,  the 
defendants,  on  the  18th  of  May,  1864, 
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staked  oat  the  foundation  of  the  bridge  as 
it  at  present  stands,  making  a  considerable 
deviation  from  the  line  as  defined  by  the 
plan  annexed  to  the  agreement,  and  there- 
upon the  plaintiff  filed  this  bill  on  the  23rd 
of  June,  1864,  and  on  the  25th  of  July 
moved  for  an  injunction  to  restrain  the 
railway  company  from  further  proceeding 
with  the  bridge  and  road.  This  motion 
stood  over  till  the  hearing  of  the  cause,  the 
defendants  undertaking  to  deal  with  the 
bridge,  road  and  works  as  the  Court 
should  at  the  hearing  think  fit  to  direct. 
In  September,  1864,  the  present  road 
and  bridge  were  completed.  As  far  as 
I  can  make  out,  (for  I  think  it  is  not 
precisely  defined,)  the  bridge  is  about 
30  yards  from  the  spot  deSned  by  the 
contract.  As  to  the  road,  the  curve  of  it 
is  spoken  of  as  very  inconvenient  and  at 
night  even  dangerous.  The  sharpness  of 
the  curve  is  not,  as  far  as  I  can  discover, 
si^ecified  in  the  evidence;  but  as  far  as  I 
can  judge,  from  the  measurements  on 
the  plan,  I  should  infer  that  the  curve 
was  very  slight,  except  in  one  place  of 
about  20  yards  in  length,  and  that  in  this 
sjwt  it  is  f(*r  20  yards  the  circumference  of  a 
segment  of  a  circle,  with  a  radius  of  about 
30  yards.  When  this  casa  was  first  oj)ened 
to  me,  and  I  found  that  the  plaintiff 
admitted  that  the  road  and  bridge  could 
not  be  made  within  the  present  limits  of 
dcviati(»n  without  lowering  the  railway,  I 
desired  that  the  further  hearing  of  the  case 
should  stand  over,  and  suggested  to  both 
j)arties  the  expediency  of  coming  to  some 
arrangement  which  should  dispense  with 
the  hearing  of  the  cause.  After  some  corre- 
spondence and  discussion  (neither  party,  as 
it  appears  to  me  on  the  correspondence, 
being  disposed  to  give  way  in  the  least) 
the  case  came  on  again,  and  it  was  argued 
before  me.  I  have  twice  since  then  gone 
through  the  papers  in  order  to  consider  the 
course  which  it  would  be  proper  for  me  to 
take  in  this  case,  which  I  have  not  found 
one  of  easy  solution. 

The  plaintifl*  has  gone  into  much  evi- 
dence for  the  purpose  of  shewing  that 
the  railway  might,  at  no  great  expense,  be 
lowered,  so  as  to  permit  the  road  to  be  made 
at  the  spot  and  with  the  inclination  spe- 
cified in  the  agreement ;  but  it  is  the  duty 
of  the  Court  to  remember  that  there  is  a 


class  of  persons,  which  is  not  represented  in 
this  suit,  whose  interests  must  be  caiefoUy 
watched,  and  that  class  is  the  public;  and 
it  would  be  too  great  and  mncli  toodaog^- 
ous  a  power  for  the  Court  of  Chaaoeiy  to 
exercise,  were  it  to  direct  that  the  level  of 
a  railway  actually  in  work,  and  engaged  in 
carrying  passengers  and  goods,  shoidd  be 
altered  for  the  purpose  of  the  specific  pe^ 
formance  of  a  contract  made  between  the 
company  and  the  landowner.    The  inex- 
pediency  of  exercising  such  a  power  is  also 
much  increased  when  the  specific  peifomh 
ance  of  the  ccmtract  solely  involves  a  ques- 
tion  whether  a  more  or  less   convenient 
access  should  be   made  to  a  gentleman's 
mansion,  and  still  more  also   when  tbat 
convenience  is  confined  to  the  making  of 
a  small  circuit    or  deviation,  of  the  siie 
and    character  which    I   have   described, 
instead  of  a  comparatively  straight  road; 
and  the  statement  in   the  plaintiff's  biQ 
that   the    curve  is    either    dangerous  or 
seriously  inconvenient  as  it  now  stands  is, 
I  think,  very  far  from  being  estabUshed  bj 
the  evidence.    £  am  called  upon,  for  the 
purpose  of  rectifying  this,  to  do  what  may 
sacrifice  the  convenience  of  the  pnblic,  and 
very  possibly  make  them  incar  some  risk, 
and  this  in  their  absence.    The  road  and 
bridge,  as  constructed,  may,  very  posably, 
be  an  unsightly  object;  and,  in  my  opinion, 
a  landowner  ought  to  be  compensated  for 
the  unsightly  objects  a  railway  presents, 
and  the  loss  of  the  beautiful  objects  the 
sight  of  which  a  railway  obstructs,  and  be 
is  justified,  when  more  serious  rights  are 
not  jeopardized,  in  insisting  on  the  specific 
performance  of  the  contract  to  prevent  sndi 
things  from  occurring;  on  this  part  of  the 
subject,  however,  there  is  but  Httle  trust- 
worthy evidence.    I  think,  upon  the  eri- 
dence,  that  there  was  this  mistake  in  the 
contract,  of  which  the  plan  annexed  to  the 
agreement  forms  a  part,  that  both  sides 
believed  that  a  road  and  bridge  would  be 
feasible  on  the  spot,  with  the  inclination 
specified  in  the  contract,  and  with  the  rail- 
way at  its  present  level,  if  it  should  be 
thought  convenient  to  adopt  such  a  level; 
and  that  it  was  not  till  the  company  were 
advanced  in  their  work  that  it  was  found  to 
be  impossible  so  to  construct  the  bridge  and 
road.  At  the  same  time,  it  is  certain  that 
the  bridge  and  road  are  not  in  accordance 
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with  the  contract;  and  at  one  time  I 
thought  that,  provided  the  plaintiff  would 
give  the  land  required  on  each  side  which 
lies  beyond  the  limits  of  deviation  of  the 
railway,  I  might  compel  the  company  to 
make  a  road  and  bridge  in  the  place  agreed 
upon,  beginning  the  road  from  such  a 
greater  distance  as  would  be  sufficient  to 
give  the  required  inclination ;  but,  upon 
further  reflection,  I  am  of  opinion  that  I 
cannot  do  this,  and  that,  were  I  to  attempt 
it,  I  should  involve  myself  in  inextricable 
difficulty.  I  could  not  compel,  or,  indeed, 
ask,  the  plaintiff  to  give  the  land,  without 
compensation  for  it.  I  possess  no  means 
by  which  I  could  compel  him  to  take  any 
price,  except  such  as  he  thought  fit  to  ask; 
nor  could  I  compel  the  defendants  to  give 
any  price  for  the  land  that  I  might  think 
reasonable;  nor  do  I  possess  the  mea^s  by 
which  I  could  assess  the  proper  value  of 
the  land  required.  I  could  not  send  it  to 
any  tribunal  to  have  the  value  of  the  land 
assessed.  In  fact,  were  I  to  attempt  to  do 
what  at  first  occurred  to  me,  I  should  be 
substituting  another  agreement  fur  that 
which  was  entered  into,  merely  because,  in 
my  opinion,  the  first  agreement  could  not. 
be  performed.  I  should,  to  use  a  legal 
techiiical  expression  which  is  sufficiently 
distinct,  be  executing  the  agreement  cy  pr^^ 
which  indeed  is  what  has  already  been  done 
by  the  defendants.  In  my  opinion  the  con- 
tract cannot  be  performed  specifically  with- 
out interfering  with  the  rights  of  the  public, 
which  I  have  no  power  to  do,  and  which 
if  I  had  the  power  I  should  not  venture 
to  da 

I  am  also  of  opinion  that  the  fact 
that  the  contract  is  confirmed  by  the  acts 
of  parliament  I  have  referred  to,  does  not 
affect  this  question.  The  effect  of  these  acts 
is,  in  my  opinion,  only  to  bind  the  company 
to  the  extent  that  Mr.  Lindsay  and  Sir 
William  Clay  were  bound,  and  not  to  give 
a  statutory  force  to  the  contract  if,  in  other 
respects,  it  were  defective.  In  all  other 
matters,  except  the  substitution  of  the 
company  for  Mr.  Lindsay  and  Sir  William 
Clay,  it  left  the  contract  as  it  found  it,  and 
all  objections  to  it,  if  any,  which  existed 
prior  to  the  passing  of  the  acts,  are  left 
unaltered  and  unremedied  by  the  authority 
of  parliament.  That  being  so,  I  am  of 
opinion  that  I  cannot  make  the  decree, 


with  respect  to  the  road  and  bridge,  as 
asked  by  the  plaintiff. 

The  proper  course  for  me  to  adopt 
in  this  state  of  circumstances,  and  after 
having  come  to  this  conclusion,  is  a 
matter  of  which  I  shall  postpone  the  state- 
ment until  I  have  noticed  the  other 
subjects  of  complaint  brought  forward  by 
the  plaintiff,  and  the  relief  he  seeks  in 
respect  of  them,  which  have  a  material  bear- 
ing upon  the  subject,  as  they  are  all  matters 
arising  out  of  the  contract,  and  one  of 
them  is,  in  tmth,  of  the  same  character. 
This  is  the  complaint  raised  by  the  bill 
of  the  want  of  a  level  crossing  over  the 
railway  at  a  spot  marked  O  in  the  plan. 
This  is  thus  put  in  the  35th  paragraph 
of  the  re-amended  bill — "  Thirdly,  by  the 
agreement,  the  company  was  required  to 
form  level  crossings  across  the  railway 
at  the  points  marked  M,  N,  and  O  uiK)n 
the  plan.  Its  level  crossing  has  been  formed 
at  the  point  marked  O,  and  in  consequence 
of  the  rails  having  been  laid  at  a  higher 
level  than  shewn  by  the  red  lines,  the 
approaches  to  the  level  crossings  at  the 
points  M  and  N  i|re  upon  inclinations 
thiit  would  not  have  been  required  had  the 
agreed  level  of  the  rails  been  adhered  to." 
This  is  the  same  question,  in  substance, 
as  the  question  respecting  the  deviation 
of  the  road  and  bridge  from  the  line  of  the 
lodge-road  specified  on  the  plan  annexed  to 
the  contract.  In  other  words,  the  complaint 
is,  that  the  railway  is  higher  than  it  ought 
to  be,  and  that  the  company  ought  to  be 
compelled  to  lower  the  level  of  the  railway, 
and  in  the  bill  and  in  the  agreement  repeated 
reference  is  made  to  the  company  having 
laid  the  rails  above  the  level  stipulated  for 
in  the  agreement.  But,  in  truth,  there  is 
no  stipulation  on  the  subject  in  the  agree- 
ment, nor  does  either  the  agreement  or 
any  part  of  the  correspondence  prior  to  the 
filing  of  the  bill,  that  I  have  been  able  to 
discover,  refer  to  any  agreement,  written 
or  parol,  as  to  the  precise  level  at  which 
the  railway  was  to  be  made.  The  first 
agreement  unquestionably  contemplated  the 
railway  passing  much  higher,  and  going 
over  the  lodge- road;  and  the  subsequent 
agreement  of  July,  1863,  contemplated  the 
railway  passing  at  a  much  lower  level,  and 
the  lodge-road  passing  over  the  railway; 
but  I  find  nowhere  any  stipulation  between 
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the  parties  as  to  the  leyel  at  which  the  rail- 
way  should  be  made  other  than  that  which 
is  contained  in  a  recital  of  the  second  agree- 
ment. It  is  insisted  that  there  is  an  agree- 
ment to  that  effect  by  the  company ;  but^ 
in  truth,  this  is  at  most  only  the  recital  of 
an  agieement,  which  nowhere  appears  to 
have  been  entered  into.  The  indenture 
contains  no.  covenant  or  agreement  by  the 
company  to  make  the  line  according  to 
the  gradient  mentioned  in  the  recital 
The  covenants  relate  to  the  bridge  and 
the  road,  and  are  in  these  words  :  '<  The 
bridge  is  to  be  constructed  so  as  to 
interfere  with  and  obstruct  the  present 
lodge-road  as  little  as  possible  consistent 
with  the  deviation  thereof  hereby  authorized, 
and  to  make  the  continuation  thereof  over 
the  said  railway  as  convenient  as  possible, 
having  regard  to  the  nature  of  the  mode  of 
carrying  the  same  over  by  <i  bridge,"  I  am 
bound  to  conclude,  and,  indeed,  the  evidence 
also  leads  me  to  the  same  result,  that  the 
level  selected  for  the  railway  is  thfit  best 
suited  for  the  convenience  and  safety  of 
the  public,  and,  if  so,  consistently  with  that 
fact  the  company  have  complied  with  the 
words  I  have  just  read,  although  they  have 
not  made  the  bridge  according  to  the  lin^ 
specified  in  the  plan  attached  to  the  agree- 
ment. I  cannot  lower  the  railway  to  give 
the  plaintiff  a  less  curved  approach  to  his 
house,  neither  can  I  lower  the  railway  in 
order  to  give  him  a  level  crossing  at  O. 

The  evidence  upon  the  other  points  in 
dispute  is  not  very  distinct.  Not  only  is  it 
clear,  but  it  is  admitted,  that  these  originally 
formed  no  part  of  the  real  subjects  of  com- 
plaint between  the  parties,  and  that  they 
would  probably  have  been  easily  arranged 
without  litigation  if  the  matter  respecting 
the  lodge-road  could  have  been  settled ;  i|i 
confirmation  of  which  it  is  also  to  be  ob- 
served, that  none  of  them  were  made  in  the 
pleadings  until  the  final  re-amendment  of 
the  bill  The  fiBiilnre  of  the  company  in 
these  respects  would  probably  have  been 
easily  settled,  or  if  not,  would  have  been 
measured  by  damages  to  be  recovered  by 
the  plaintiff  in  an  action,  had  this  suit  not 
been  instituted,  and  had  the  company  per- 
sisted in  refusing  to  do  what  was  right  in 
this  respect. 

It  is  also  to  be  observed,  that  by  a 
clause  in  the  original  agreement,    it    is 


provided,  "  That  in  case  any  dispute  shall 
arise  respecting  the  formation  of  the  arches, 
roads,  crossings,  approaches,  culverts,  gates 
or    other    accommodation    works   hereby 
agreed  to  be  made,  or  any  of  them,  or  in 
anywise  relating  thereto,  such  dispute  shall 
be  settled  and  provided  for  as  directed  by 
the   Railways  Clauses  Consolidation  Act, 
1845.''  It  is  said  that  this  clause  isiDeffec- 
tual  because  the  magistrate,  who  isappointed 
by  the  Railways  Clauses  Consolidation  Act, 
would  have  no  authority  under  the  act, 
except  in  the  case  where  there  was  no  con- 
tract, and  that  this  agreement  could  not 
give  him  authority.    But  assuming  this  to 
be  correct,  the  clause  points  out  a  ready 
mode  by  which   the   authority  might  be 
given  as  between  the  parties  themselves 
and  the  matter  might  be  settled  by  refer- 
ence to  a  magistrate  if  any  one  could  be 
found  who  would  consent  to  act  as  umpire 
to  settle  the  difference. 

I  have  hitherto  spoken  of  "  the  plaiotifi^** 
in  the  singular,  for  this  reason  :  that  I 
have,  in  all  the  observations  I  have  made, 
treated  the  suit  as  that  of  Mr.  Raphael 
alone,  who  was  the  party  to  the  contract 
It  is  true  he  has  since  sold  and  conveyed 
t|ie  estate  to  the  co-plaintiffs,  Mr.  Baroett 
fuid  Mr,  Birch ;  but  I  do  not  think  that 
this  ^nsfer  of  interest  affects  the  question 
in  any  respect,  either  in  &vour  of  the  plain- 
tiffs or  of  the  defendants.  In  my  opinion, 
it  leaves  the  matter  exactly  as  if  no  such 
transfer  had  been  made  ;  and  I  only  refer 
to  it  to  shew  that  it  has  not  been  overlooked 
by  me. 

In  this  state  of  things,  I  have  considered 
at  the  outset,  and  I  still  think,  after  a 
thorough  investigation  of  the  matters  in 
difference,  that  it  would  have  been  prud^t 
if  the  pliiintiffs  had  abated  somewhat  of 
their  claims  against  the  defendants  in 
consequence  of  the  suggestion  I  made.  I 
regret  to  have  found  how  very  useless  it 
was  my  making  the  suggestion.  Indeed, 
the  letter  in  which  they  propose  to  c(»&- 
promise  the  matter  is  one  in  which  th^ 
give  only  this  alternative  to  the  defendants, 
namely,  either  a  full  decree  for  all  they  ask, 
with  costs,  or  for  payment  down  of  6,456iL 
2»,  6d,  being,  to  use  their  words,  "the 
amount  of  the  engineer's  estimate  of 
the  cost  of  the  works  required  to  execute 
the  agreement'*     This,  of  course,  shewed 
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plainly  that  nothing  but  the  decision  of  this 
Court  could  settle  the  dispute ;  and  ac- 
cordingly I  have  for  this  purpose  given  the 
subject  much  consideration.  In  so  doing, 
I  have  more  than  once,  in  the  long  time 
I  have  taken  to  consider  this  case,  gone 
through  the  papers.  I  have  already  stated 
the  reasons  which  forbid  me  to  compel  the 
specific  performance  of  the  agreement  as  to 
the  lodge-road  by  altering  the  level  of  the 
railway,  and  also  why  I  cannot  substitute 
a  new  bridge  and  road,  and  entangle  Yn3rself 
in  negotiations  for  the  price  of  land,  ac- 
cording to  the  suggestion  I  made  at  the 
close  of  the  alignment,  and  which  could 
only  be  successfully  worked,  if  it  were 
bona  fide  adopted  by  both  sides  in  a  spirit 
of  conciliation,  of  which,  as  I  have  said, 
I  see  little  prospect  At  the  same  time, 
the  company  unquestionably  have  not  per- 
formed their  contract,  and  ought  to  make 
good  to  the  plaintiffs  all  that  they  have  lost, 
and  they  ought  to  compensate  them  for  all 
the  injury  sustained  by  reason  of  such  non- 
performance, whatever  that  inay  be.  But, 
in  my  opinion,  this  is  a  case  in  which  the 
plaintiff  can  only  have  damages,  and  the 
measure  of  these  damages  is  the  injury 
sustained  by  them.  This  relief  is  not  asked 
for  by  the  bill.  There  is  httle  direct  evi- 
dence upon  the  subject ;  and  I  should  be 
making  a  decree,  resisted  both  by  the  plain- 
tiffs and  by  the  defendants,  if  I  were  to 
direct  an  inquiry  in  chambers  as  to  the 
amount  of  damages  sustained  by  Uie  plain- 
tiffs by  reason  of  the  breach  of  covenant  by 
the  defendants;  in  addition  to  which,  I  am 
satisfied  that  tlds  would  be  best  ascertained 
by  a  juiy,  who  might,  if  necessary,  have  a 
▼iew  of  the  spot.  If  I  directed  an  inquiify 
in  chambers  to  ascertain  the  amount  of 
damage,  I  could  only  do  so  at  the  request 
of  the  plaintiffs.  Unless  such  an  inquiry 
were  asked  by  the  plaintiffs,  the  defendants 
have  no  right  to  ask  for  a  conveyance  by 
the  decree  of  the  Court,  nor  could  I  decree 
it  while  the  contract  remains  unperformed, 
and  such  damage  as  the  plaintiffi  have  sus- 
tained is  not  compensated.  In  this  state  of 
things,  I  am  of  opinion  that  the  proper 
decree  for  me  to  make  is,  to  dismiss  the 
bill  without  costs,  but  without  pr^udice  to 
the  plaintiffs  bringing  such  action  or  actions 
for  breach  of  the  covenants  contained  in 
the  contract  as  they  ipay  be  advised. 


I  have  been  informed  that  occasionally 
the  Courts  of  common  law  have  held  that 
since  the  act  they  have  considered  that  an 
action  for  damages  cannot  be  sustained 
when  it  appears  that  the  matter  has  been 
before  a  Court  of  equity,  which,  having 
jurisdiction  to  award  damages,  has  not  done 
so ;  but  I  presume  that  this  rule  would  not 
obtain>  when  the  Judge  in  the  Court  of 
Chancery  declares  that  he  considers  that 
that  there  has  been  a  breach  of  the  cove- 
nants contained  in  the  contract,  and  that 
he  abstains  from  awarding  damages  solely 
because  he  considers  that  the  proper  amount 
to  be  awarded  would  be  best  ascertained  in 
an  action  at  law,  and  that  accordingly  he 
makes  the  decree,  without  prejudice  to  such 
action  being  brought^  instead  of  directing 
an  inquiry  on  the  subject,  or  directing  an 
issue  to  ascertain  what  damages  had  been 
sustained  by  the  plaintiffs. 

If,  however,  the  plaintiffd  desire  it  and 
ask  for  it,  I  will  direct  an  inquiry  as 
to  what  damage  has  been  sustained  by 
reason  of  the  breach,  by  the  defendaots,  of 
the  covenants  contained  in  the  indenture 
of  the  15th  of  July,  1863,  and  at  the  same 
time  <iirect  that  the  conveyance  to  be  exe- 
cuted between  the  parties  dhall  be  settled 
in  chambers,  in  case  the  parties  differ. 

In  neither  case  shall  I  give  any  costs  up 
to  and  including  the  hearing ;  but  I  do  not 
mean  that  the  request  of  the  plaintiffs  to 
take  a  decree  for  inquiry  as  to  damages 
shall  in  any  respect  pr^udice  their  right 
to  append  from  the  decree  I  now  pronounce ; 
for  my  decision  is  unquestionably  an  ad- 
verse decree  to  them,  as  they  ask  for  spe^ 
dfic  performance  alone,  which  I  refuse  to 
decree ;  but  I  mean  that  if  an  appeal  from 
my  dedflion  should  be  affirmed,  it  should 
be  stated  that  I  thought  it  right  that  the 
plaintiffs  should  have  such  an  inquiry 
directed,  if  they  thought  fit  to  ask  for  it, 
and  it  might  then  be  obtained,  if  the  Lords 
Justices  ^ould  think  fit  to  award  it 


Bolidton  —  Messn^  Birch  &  Ingram,  for  plain- 
tifib;  Menn.  Hargrove,  Fowler  ft  Blant,  for 
defendants. 
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Lords  JnsTtcis.  ) 

April  17.         }         "Tf^^DAVIES. 

Practice — Voteating  Enrolment 

The  delivery  of  a  decree  by  the  entering 
clerkj  without  the  plaintiff's  atUhority^  to  the 
clerk  of  ike  defendant's  solicitor^  who  there- 
upon, enrolled  it,  is  a  mfflcient  ground  for 
vacating  the  enrolment  on  the  application 
of  a  party  pr^'udiced  by  such  irre- 
gularity. 

This  was  a  motion,  on  behalf  of  the 
|>laiutiff  in  the  cause,  to  vacate  the  enrol- 
ment  of  the  decree  in  the  cause,  on  the 
ground  of  improper  conduct  on  the  part  of 
the  defendant's  solicitors  in  abstracting  the 
plaintiff's  copy  of  the  decree^  whereby  he 
had  been  prevented  from  presenting  a  peti- 
tion of  appeal  in  due  time. 

Judgment  in  the  cause  was  pronounced, 
by  the  Master  of  the  Rolls,  on  the  16th  of 
January,  1866,  dismissing  the  plaintiff's 
biU  with  costs.  The  plaintiff,  having  given 
notice  to  the  Registrar  that  he  intended  to 
appeal,  had  the  settling  and  passing  of  the 
decree;  and  when,  on  the  6th  of  March, 
the  minutes  were  settled,  he  paid  the  stamps 
The  decree  was  passed  on  the  9th,  and 
was  entered  on  the  10th,  the  original  order 
having  on  that  day  been  left  with  the 
Registrar  by  the  clerk  to  the  defendant's 
solicitors,  to  whom  by  arrangement  with  the 
plaintiff's  solicitor  it  had  been  intrusted 
On  the  13th  the  same  clerk  to  the  defen- 
dant's solicitors  applied  to  the  entering 
derk  for  the  decree,  and  took  it  away  from 
the  office.  The  plaintiff's  solicitor,  having 
on  the  14th  and  16th  inquired  in  vain  for 
it  at  the  office,  was  informed  at  last  on  the 
17th,  by  the  defendants  solicitors,  that  it 
had  been  enrolled  by  them  on  the  16th. 
It  was  subsequently  returned  to  the  plain- 
tiff 

Mr.  Jessel  and  Mr,  Everitt^  for  the  plain- 
tiff, contended  that  the  decree  belonged  to 
the  plaintiff  who  had  paid  for  it,  and  that 
the  eventual  return  of  it  to  him  was  an 
admission  of  this.  Whenever  there  were 
doubtful  circumstances  attending  an  enrol- 
ment, it  would  be  vacated — 

Hill  V.  the  South  Staffordshire  Bailway 
Company,  2  De  Gex,  J.  &  S.  230. 


Mr.  Beavan  {Mr.  Selwyn  with  him),  for 
the  defendant — ^The  simple  question  was, 
whether  or  not  the  plaintiff,  throogli  his 
solicitor,  had  been  guilty  of  n^igcDce  in 
not  entering  a  caveat  during  the  eight 
weeks'  interval  between  the  decree  and  the 
enrolment;  and  the  defendant  was  entitled 
to  say  that  the  plaintiff  had  been.  The 
plaintiff  had  no  peculiar  right  to  the  decree. 
The  decree  was  in  favour  of  the  defendant 
The  plaintiff  had  indeed  the  charge  of 
drawing  it  up,  and  might  claim  the  even- 
tual custody  of  it;  but  whenever  it  vu 
wanted  for  any  purpose,  the  defendant  was 
entitled  to  have  it  produced ;  and  it  could 
surely  make  no  practical  difference  whether, 
for  the  purpose  of  enrolment,  he  borrowed 
the  plaintiff's  copy,  or  were  put  to  the 
needless  expense  of  obtaining  an  office  copy. 
At  any  rate,  the  burden  was  on  the  appli- 
cant to  make  out  mala  fides  or  some  veiy 
strong  case  of  surprise,  before  the  Conit 
would  deprive  a  party  of  the  advantage 
enrolment  had  given  him  of  being  snb- 
jected  to  one  appeal  only  instead  of 
two— 

Williams  v.  Page,  1  De  Qez  t  J.  561; 
&  c.  26  Law  J.  Rep.  (n,s.)  Chanc. 
813. 

Wildman  v.  Lade^  4  De  Gezdb  J.  401. 

Their  Lordships  were  of  opinion  that, 
without  the  imputation  of  any  wrong  inten- 
tion to  the  defendant's  solicitors,  there  bad 
been  an  irregularity  by  whidi  the  defen- 
dant could  not  be  permitted  to  profit  The 
entering  clerk  ought  to  have  delivered  the 
decree  to  the  person  from  whom  be  re- 
ceived it,  that  is,  in  the  present  case,  to 
the  plaintiff's  solicitor,  on  whose  behalf  the 
derk  to  the  defendant's  solicitors  must  be 
taken  to  have  been  acting.  On  the  con- 
trary, the  entering  derk  had  delivered  it 
without  authority  to  the  defendant's  soli- 
citor&  Such  a  delivery  had  dekyed  the 
plaintiff's  proceedings,  and  was  sufficient 
reason  for  vacating  the  enrolment;  but 
there  would  be  no  costs. 

Solidton—Mr.  T.  Martio,  agent  for  Mr.  J.  W. 
Friend,  Exeter,  for  ph^tiff;  MeMr&  TcrveH 
&  Chamberlain,  agonU  for  Bir.  J.  H.  Tcn«U» 
Exeter,  for  defendant. 
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1866.  )  CHRISTIE  AND  OTHERS  V. 

July  20, 23,  27.  f   gosling  and  others. 

Will  —  Constructum  —  Memoteness  — 
Bequed  of  Chattets  upon  Trusts  correspond- 
ing with  Uses  of  Realty — Chattels  "not  to 
vest  absolutely  in  Tenant  in  TaU"  until  of 
full  Age — Effect  of  Words  "  as  near  as  the 
rules  of  Law  and  Equity  will  permit^ 

B.  O.  devised  freeholdsy  upon  trust  for  the 
use  of  E,  Gy  his  n^ephew,  for  life^  udth  re- 
mainders to  the  use  of  his  first  and  other  sons 
in  tail  maUy  with  successive  remainders  over 
for  life,  and  remainders  to  the  first  and  other 
sons  of  the  successive  tenants  for  life  in  tail 
male;  and  he  bequeathed  his  residuary  per- 
sonal estate^  upon  such  trusts,  ^c.  as  were 
thereby  declared  concerning  the  devised  free- 
hold hereditaments,  "or  as  near  thereto  as  the 
rules  of  law  and  equity  ivould  permit;  pro- 
vided, nevertheless,  that  such  residuary  per- 
sonal estate  should  not  vest  absolutely  in 
any  tenant  in  tail,  unless  such  person  should 
attain  the  age  of  twenty-one  years'*: — Held, 
affirming  <Ac  decision  of  Lord  Chancellor 
Westbuiy,  (but  Lord  St  Leonards  dissent- 
tngj,  that  the  proviso  merely  narrowed  the 
class  who  would  have  taken  under  the  pre- 
vious  words  of  gift,  and  did  not  extend 
such  class  to  tenants  in  tail  by  descent;  and 
therefore  the  personalty  vested  only  in  tenants 
in  tail  by  purchase,  and  the  gift  was  not 
void  for  remoteness, 

Heldy  also,  that  the  words  ^  as  near  as 
the  rules  of  law  and  equity  will  permit,** 
would  not  by  their  own  force  have  controlled 
the  construction, 

Bennett  Qosling,  of  Fleet  Street,  banker, 
by  bis  will,  devised  freehold  hereditaments 
in  trast  for  the  use  of  Ellis  Gosling,  the 
second  son  of  the  testator's  brother,  Robert 
Goslings  for  life,  provided  that  he  should 
accept  the  position  of  partner  in  the  tes- 
tator's bank;  with  remainder  to  the  use 
of  his  first  and  other  sons  successively  in 
tail  male,  with  successive  limitations  over 
in  remainder  for  life;  the  successive  tenants 
for  life  to  accept  the  position  of  partner  in 
the  same  bank ;  with  remainder  to  the  first 
and  other  sons  of  such  successive  tenants  for 
life  in  tail  male ;  and  he  bequeathed  his  resi- 
duary personal  estate  upon  such  trusts,  &c 
Kbw  SsRin,  3&— CHAsa 


as  were  thereby  declared  concerning  the 
devised  freeholds,  "or  as  near  thereto  as 
the  rules  of  law  and  equity  will  permit : 
provided,  nevertheless,  that  the  personal 
estate  should  not  vest  absolutely  in  any 
tenant  in  tail,  unless  such  person  should 
attain  twenty-one  years." 

The  testator  died  in  1855. 

Ellis  Gosling  accepted  the  position  of 
partner  in  the  bank,  and  enjoyed  the  free- 
hold hereditaments  as  tenant  for  life.  He 
died  in  1861,  leaving  Ellis  Duncombe  Gos- 
ling, an  infant,  his  only  son. 

In  consequence  of  claims  made  upon  the 
testator^s  residuary  personal  estate  by  the 
testator's  next-of-kin,  a  bill  was  filed,  on 
behalf  of  the  infant,  Ellis  Duncombe  Gos- 
ling, by  his  next  friend,  to  establish  the 
will. 

By  this  bill  the  infant  claimed  a  decla- 
ration by  the  Court  that  he  was  entitled  to 
an  estate  in  tail  male  in  the  real  estate  of 
the  testator  devised  by  his  will,  and  to  an 
absolute  interest  in  the  residuary  personal 
estate,  subject  only  to  be  divested  in  the 
event  of  his  dying  under  twenty-one. 

The  next-of-kin  of  the  testator  contended 
that,  subject  to  the  bequest  to  Ellis  Gos- 
ling for  life,  the  testator's  residuary  personal 
estate  was  not  eflfectually  disposed  of  by 
the  will,  the  bequest  being  void  for  remote- 
ness that,  therefore,  as  to  such  residuary 
personal  estate,  there  was  an  intestacy,  and 
on  the  death  of  Ellis  Gosling  the  same  de- 
volved on  the  testator's  next-of-kin. 

The  Master  of  the  Rolls  had  held,  that 
the  proviso  restricting  the  vesting  of  the 
residuary  personal  estate  in  any  tenant  in 
tail  was  an  integral  and  essential  part  of 
the  trusts  on  which  the  bequest  was  made, 
and  the  Court  could  not  reject  the  portion 
it  considered  void. 

On  appeal,  the  Lord  Chancellor  Westbury 
held  (1)  the  bequest  to  be  valid,  mainly 
on  the  grounds  that  forasmuch  as  with 
regard  to  personalty  there  can  be  no  tenant 
in  tail  by  descent  (for  the  words  which 
create  an  estate  tail  in  realty  confer  abso- 
lute possession  in  personalty),  so  under 
this  bequest  the  personalty  roust  vest  in 
a  tenant  in  tail  of  the  realty  by  purchase; 
that  the  only  effect  of  the  proviso  would  be 


(1)  Qoaling  v.  GosUog,  32  Law  J.  Bep.  (n.s.) 
Chanc.  233. 
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FBYER  V.  DAVIEa. 


RD3  Justices.  | 
April  17.       / 

Practice — Vacating  Enrolment 

The  delivery  of  a  decree  hy  the  enierimg 
clerk,  without  the  plaintiff* $  autJiority^  to  the 
clerk  of  the  defendant's  soliritar,  who  (here- 
^pon  enrolled  it,  is  a  sufficient  ground  for 
vacating  the  enrobnent  on  Uie  application 
of  a  party  prejudiced  by  such  irre- 
gularity. 

This  was  a  motion,  on  behalf  of 
|>laiuti£r  in  the  cause,  to  vacate  the 
ment  of  the  decree  in  the  cause, 
ground  of  improper  conduct  on  t^ 
the  defendant's  solicitors  in  tkhe* 
plaintiff's  copy  of  the  decree 
had  been  prevented  from  pr 
tion  of  appeal  in  due  timr 

Judgment  in  the  cai^ 
by  the  Master  of  the  ^  ^il^  for  the 

January,  1866,  dig*  ^tator  should 

bill  with  costs.  T  ^  the  proviso  to  the 
notice  to  the  Re  ^e,  or  else  he  should 
appeal,  had  tb  .^  ^"L^sion  "  tenant  in  tail 
decree;  and 
the  minutr 


>^  is  the  practice  of  con- 


The  dec-    ^'  'i^' ,^s,  696,  697. 
was  ep'     ;,  ;    'iaU  v.  Curzon,  1  Jo.  &  H. 
havi^       **'  /  ''''  .79  Law  J.  Rep.  (n.s.)  Chanc 
Re  V-*^" 

8*^  -'^;^  explains  the  testator's  inten- 

/*n''*^^t  the  personalty  should  be 

^  '^ther  with  the  realty,  even  by  a 

1^  '^tail  of  the  latter  by  descent   This 

u^^^»  ^^^  ^^  *  ^^*®-^  some  of  whom 

ifiip^fu0  vithoMt  the  limits,  and  the  bequest 

i*  ^f^rd  DungannoH  v.  Smithy  12  CL  <k  F. 
546. 
l^ake  V.  Robinson,  2  Mer.  363. 
jifarshall  v.  Holloway,  2  Swanst  432. 
Sugden  on  Property  as  administered  in 
the  House  of  Lords,  pp.   342,   346, 
347. 
faking  the  proviso  in  connexion  with  the 
bequest,    and    having    regard    simply   to 
the  plain  construction  of  the  language  of 
the  win,  it  is  clear  that  the  testator  in- 
tended to  include  tenants  in  tail  by  descent. 
In  order  to  ascertain  the  objects  of  a  tes- 
tator's bounty,  you  must  construe  his  will 
without  reference  to  the  rules  of  law  which 


t 


Mr,  Beavan  (Afr^  '  ,^  *% 

the  defendant— 1^     f"  «,  J<^ 

whether  or  no*.  4'     "'  iW  m  to 

solicitor,  had   ,    ""     y 
not  enteri*^    /        J  372. 

weeks' ir'  *',^  ir.Vvku, 

enrolir  '    .   '  '  •  ^r.  Ro^) 

to  p-    •  *  foviaoisnotto 

,«ice  contwunR 
quent  to  the  ^ 
itely"  mewttin^^^ 
j?8  that  the  teaUtot 

e  estate  akonld  ^ 
rds  of  the  bequest, 
jant  that  it  ahofoid  be 
L,  as  in 
jf'robidier,  5  Be  Gex  &  ^ 
^;    s.  c  21  Law  J.  Rep.  (k.s.) 
Chanc.  605. 
^ther  the  original  words  of  the  beqiuit 
do  not  include  any  person  who  does  not 
take  by  purchase,  or  the  words  "  ss  mai 
as  the  rules  of  law  permit'*  exclude  theiiL 
If  any  such  person  is  to  take  an  iotmst, 
it  must  be  by  implication  from  the  words 
which  follow ;  and  if  there  were  any  aodi 
implication,  it  must  be  limited  by  the  rolei 
of  kw,  and  therefore  cannot  be  earned  to 
the  degree  of  remoteness — 

TVare  v.  Polhill,  11  Ves.  257;  and  at 
281. 
There  is  nothing  in  the  will  to  make  the 
bequest  void  unless  it  is  the  proviso;  bat 
the  proviso  only  applied  to  persona  wbo 
took  the  personalty,  and  only  a  tenant 
in  tail  by  purchase  could  take  the  penon* 
alty— 

The  Countess  of  Lincoln  v.  the  Duke  of 
Newcastle,  3  Ves.  398 :   and  on  ap- 
peal, 12  Ibid.  218. 
The  case  was  also  dted  of 

Egerton  v.  Broundow,  4  H.L.  Cas.  1; 
s.  c  23  Law  J.  Rep.  (n.s.)  ChaDC 
348. 
Mr,  Hall  replied. 

The  Lord  Chancsllou  (Lord  Chklms- 
ford). — The  question  in  this  case  arises 
upon  a  bequest  of  personalty  in  the  will 
of  Bennett  Gosling  after  devises  of  Ms 
real  estates  to  his  nephews  successively, 
and  their  first  and  other  sons  in  tuL 
The  clause  upon  which  the  question 
arises  is  in  these  terms :  "  I  give  aQ<i 
bequeath  unto  my  said  trustees,  or  socli  cv^ 
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60  accept  as  aforesaid,  their 

'ciitors  and  administrators, 

and  all  the  residue  of 

»>on  trust  to  sell  my 

"^n,  and  to  get  in 

^^.  ^11  my  said  resi- 

^^  +0  invest  the 

^f^  'd  chambers 


% 


,     ^  <*►  "/?,  "^reat 

V'  osts, 

.1  powers 
.  '.    '*^  aeclared  con- 

.uitaments  herein- 
purchased,  or  as  near 
.es  of  law  and  equity  will 
^ed,  nevertheless,  and  I  hereby 
^at    the  said  accumuktions  and 
^aal  estate   shall  not,  nor  shall  any 
|iart  thereof  vest  absolutely  in  any  tenant 
in  tail,  unless  such  person  shall  attain  the 
age  oi  twenty-one  years."  The  question  is, 
whether  the  proviso  is  a  qualification  of 
the  preceding  limitation,  making  it  liable 
to  be  divested  on  the  death  of  a  tenant  in 
tail  under  twenty-one,  or  whether  it  is  a 
description  of  the  pereon  who  is  to  take 
the  personalty  being  only  a  tenant  in  tail 
attaining  twenty-one.     In  the  latter  case 
Uie  gift  would  be  to  a  class,  and,  as  it 
might  vest  the  estate  in  one  who  could  not 
take,  on  account  of  the  law  against  per- 
petuity, the  bequest,  according  to  the  well- 
kAown  authorities  cited  in  the  argument, 
would  wholly  faiL  It  is  not  contended  that 
the  trusts  of  the  personal  estate  are  execu- 
toiy ;  if  they  were,  they  could  be  moulded  so 
as  to  cany  out  the  intentions  of  the  testator 
as  far  as  the  rules  of  law  permit.    But  the 
bequest  is  a  declaration  by  the  testator 
himself  of  the  trusts  of  the  personal  estate, 
and  if  he  has  expressed  his  intentions  so  as 
io  offend  against  the  law  of  perpetuity,  the 
words  "  as  near  thereto  as  the  rules  of  law 
and  equity  will  admit,"  in  his  reference  to 
the  trusts  of  the  real  estate,  will  not  assist 
him. 

The  Master  of  the  Rolls  held  that  the 
attainment  of  twenty-one  was  just  as  much 


a  condition  precedent  as  the  character  of 
tenant  in  taiL  He  admitted  that  his  deci- 
sion would  defeat  the  intention  of  the 
testator,  and  struggled  with  himself  to 
reconcile  the  settled  rules  of  construction 
with  that  intention.  But  if  a  clause  in  a 
will  is  susceptible  of  two  constructions, 
one  of  which  will  support  and  the  other 
defeat  a  testator's  intention,  there  can  be 
no  doubt  which  of  the  two  ought  to  be 
adopted.  Now,  it  seems  to  me  impossible 
that  the  bequest  of  the  personalty  can  only 
be  construed  so  as  to  incorporate  the  pro- 
viso with  the  limitation,  and  make  the 
.'hole  one  entire  descriptto  personarum. 

The  more  natural  mode  of  reading  this 
clause,  and  that  more  apparently  consonant 
with  the  testator's  intention,  appears  to  me 
to  be  to  take  the  referential  limitation  by 
itself,  and  then  to  graft  the  proviso  upon  it. 
The  effect  would  then  be,  to  give  the  per- 
sonal estate  to  the  tenant  for  life  of  the 
real  estate,  and  afterwards  to  his  first  son 
by  purchase  in  tail.  The  son  being  tenant 
in  tail  would,  of  course,  take  the  whole 
interest  in  the  personalty.  But  the  proviso 
which  applies  only  to  the  case  of  a  tenant 
in  tail  qualifies  the  bequest  by  a  declaration 
that  the  personal  estate  shall  not  vest  abso- 
lutely in  any  tenant  in  tail  unless  he  should 
attain  the  age  of  twenty-one  years.  There 
is  nothing  forced  or  strained  in  construing 
this  proviso  as  a  mere  qualification  of  the 
preceding  limitation,  which,  taking  effect, 
is  to  cease  on  the  event  of  the  tenant  in 
tail  not  attaining  twenty-one. 

This  was  the  view  of  the  clause  taken 
by  the  Lord  Chancellor  Westbury,  and 
upon  which  his  decree  proceeded,  and  I  am 
of  opinion  that  this  decree  ought  to  be 
affirmed. 

Lord  Cranwobth. — ^I  concur  with  my 
noble  and  learned  friend  on  the  woolsack 
in  thinking  that  the  decree  of  the  Lord 
Chancellor  is  right.  The  gift  of  the  per- 
sonalty must  be  read  with  reference  to  the 
gift  of  the  real  estate  as  follows  :  "  I  give 
my  residuaiy  personal  estate  to  Ellis 
Gosling  and  his  assigns  for  his  life,  without 
impeachment  for  waste,  with  remainder  to 
the  use  of  his  first  and  every  other  son  and 
sons,  severally  and  successively  in  order, 
and  according  to  priority  of  birth,  and  the 
heirs  male  of  the  body  and  respective  bodies 
of  such  son  and  sons,  every  elder  of  such 


668 


COURTS  OF  CHANCERY : 


[N.& 


to  substitute  one  tenant  in  tail  by  pur- 
chase for  a  prior  tenant  in  tail  by  purchase 
in  the  event  of  such  prior  tenant  dying 
under  twenty-one,  and  that  the  proviso 
would  not  prevent  the  property  from  vest- 
ing, but  would  only  render  it  liable  to  be 
divested. 

The  proviso,  if  confined  to  tenants  in 
tail  of  the  rc^l  estate  by  parchase,  was 
unobjectionable. 

-From  the  decision  of  the  Lord  Chan- 
cellor Westbury  the  nertK>f-kin  of  the  tes- 
tator now  appealed. 

It  was  admitted  in  the  alignments,  and 
it  was  held  by  their  Lordships,  that  the 
words  used  did  not  constitute  an  executory 
bequest,  as  the  bequest  was  to  certain 
persons  to  hold  in  trust;  not  to  certain 
persons  to  settle  or  convey  upon  trusts  as 
near  to  the  uses  declared  of  the  realty  as 
the  rules  of  law  and  equity  would  permit 

Mr.  Roll  and  Mr.  Charles  Hall,  for  the 
appellants.  — Either  the  testator  should 
have  expressly  limited  the  proviso  to  the 
sons  of  tenants  for  Ufe,  or  else  he  should 
have  used  the  expression  '^tenant  in  tail 
by  purchase.''  This  is  the  practice  of  con- 
veyancers— 

Fotoell  on  Devises,  696,  697. 

Lord  Scarsdale  v.  Gurzon,  1  Jo.  &  H. 
63;  8.C  29  Law  J.  Rep.  (N.8.)Chanc 
249.  • 

The  proviso  explains  the  testator's  inten- 
tion, viz.,  that  the  personalty  should  be 
held,  together  with  the  realty,  even  by  a 
tenant  in  tail  of  the  latter  by  descent  This 
implies  a  gift  to  a  class  some  of  whom 
might  be  without  the  limits,  and  the  bequest 
is  void — 

Lord  Dungannon  v.  Smith,  12  CL  <kF. 
546. 

Leake  v.  Robinson,  2  Mer.  363. 

Marshall  v.  Hollaway,  2  Swanst  432. 

Sudden  on  Property  as  administered  in 
the  House  of  Lords,  pp.  342,  346, 
347. 
Taking  the  proviso  in  connexion  with  the 
bequest,  and  having  regard  simply  to 
the  plain  construction  of  the  language  of 
the  will,  it  is  clear  that  the  testator  in- 
tended to  include  tenants  in  tail  by  descent. 
In  order  to  ascertain  the  objects  of  a  tes- 
tator's bounty,  you  must  construe  his  will 
without  reference  to  the  rules  of  law  which 


prohibit  remote  limitations;  and  having 
thus  arrived  at  the  true  construction,  you 
are  then  to  apply  the  rules  of  law  as  to 
perpetuities — 

Cattlin  V.  Brown,  11  Hare,  372. 
Sir  Roundell  Palmer  and  Mr.  Wiekeiu^ 
(with  them  Mr.  Selwyn  and  Mr.  Ratek) 
for  the  respondents. — The  proviso  is  not  to 
be  read  as  part  of  the  sentence  containing 
the  bequest.  It  is  subsequent  to  the  be- 
quest The  word  "  absolutely"  means  inde- 
feasibly,  and  its  use  shews  that  the  testator 
did  not  intend  that  the  estate  should  not, 
by  the  preceding  words  of  the  bequest, 
be  vested;  it  only  meant  that  it  should  be 
liable  to  be  divested,  as  in 

Taylor  v.  Frobisher,  5  De  Gex  &  Sm. 

191;    B.C  21  Law  J.  Rep.  (n.s.) 

Chanc.  605. 
Either  the  original  words  of  the  beqnest 
do  not  include  any  person  who  does  not 
take  by  purchase,  or  the  words  "  as  near 
as  the  rules  of  law  permit"  exclude  them. 
If  any  such  person  is  to  take  an  interest, 
it  must  be  by  implication  from  the  words 
which  follow;  and  if  there  were  any  sudi 
implication,  it  must  be  limited  by  the  rules 
of  law,  and  therefore  cannot  be  carried  to 
the  degree  of  remoteness — 

Ware  v.  Polhill,  11  Ves.  257;  and  at 

281. 
There  is  nothing  in  the  will  to  make  the 
bequest  void  unless  it  is  the  proviso;  but 
the  proviso  only  applied  to  persons  who 
took  the  personalty,  and  only  a  tenant 
in  tail  by  purchase  could  take  the  person- 
alty— 

The  Countess  of  Lincoln  v.  the  Dukt  of 

Newcastle,  3  Ves.  398:  and  on  ap 

peal,  12  Ibid.  218. 
The  case  was  also  cited  of 

Egerton  v.  Browniow,  4  H.L.  Gas.  1; 

8.  c  23  Law  J.  Rep.  (n.s.)  Chanc. 

348. 
Mr.  Halt  replied. 

The  Lord  Chancslloe  (Lobd  Chslmbt 
fobd). — The  question  in  this  case  aiises 
upon  a  bequest  of  personalty  in  the  wiU 
of  Bennett  Cosling  after  devises  of  Iub 
real  estates  to  his  nephews  successively, 
and  their  first  and  other  sons  in  tail 
The  clause  upon  which  the  question 
arises  is  in  these  terms :  "  I  give  and 
bequeath  unto  my  said  trustees,  w  such  of 
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them  as  shall  so  accept  as  aforesaid,  their 
or  his  heirs,  executors  and  administrators, 
all  my  real  estate,  and  all  the  residue  of 
my  personal  estate,  upon  trust  to  sell  my 
chambers  in  Lincoln's  Inn,  and  to  get  in 
and  convert  into  money  all  my  said  resi- 
duaiy  personal  estate,  and  to  invest  the 
monies  to  arise  from  my  said  chambers 
and  residuary  personal  estate  in  their 
or  his  names  or  name  in  the  parlia- 
mentary stocks  or  public  funds  of  Great 
Britain  or  at  interest  on  government  or 
real  securities  in  England,  and  to  stand 
possessed  of  all  such  investments  and  per- 
sonal estate  and  also  to  stand  seised  of 
all  such  real  estate  to  such  uses,  upon  such 
trusts,  and  for  such  estates  and  interests, 
and  with,  tmder  and  subject  to  such  powers 
and  provisions  as  hereby  are  deckred  con- 
cerning the  lands  and  hereditaments  herein- 
before directed  to  be  purchased,  or  as  near 
thereto  as  the  rules  of  law  and  equity  will 
admit;  provided,  nevertheless,  and  I  hereby 
declare  that  the  said  accumulations  and 
personal  estate  shall  not,  nor  shall  any 
part  thereof  vest  absolutely  in  any  tenant 
in  tail,  unless  such  person  shall  attain  the 
age  of  twenty-one  years/'  The  question  is, 
whether  the  proviso  is  a  qualification  of 
the  preceding  limitation,  making  it  liable 
to  be  divested  on  the  death  of  a  tenant  in 
tail  under  twenty-one,  or  whether  it  is  a 
description  of  the  person  who  is  to  take 
the  personalty  being  only  a  tenant  in  tail 
attaining  twenty-one.  In  the  latter  case 
the  gift  would  be  to  a  class,  and,  as  it 
might  vest  the  estate  in  one  who  could  not 
take,  on  account  of  the  law  against  per- 
petuity, the  bequest,  according  to  the  well- 
kiiown  authorities  cited  in  the  argument, 
would  wholly  faiL  It  is  not  contended  that 
the  trusts  of  the  personal  estate  are  execu- 
tory;  if  they  were,  they  could  be  moulded  so 
as  to  carry  out  the  intentions  of  the  testator 
as  far  as  the  rules  of  law  permit.  But  the 
bequest  is  a  declaration  by  the  testator 
hixnself  of  the  trusts  of  the  personal  estate, 
and  if  he  has  expressed  his  intentions  so  as 
to  offend  against  the  law  of  perpetuity,  the 
words  ''  as  near  thereto  as  the  rules  of  law 
and  equity  wiU  admit,"  in  his  reference  to 
the  trusts  of  the  real  estate,  will  not  assist 
him. 

llie  Master  of  the  KoUs  held  that  the 
attainment  of  twenty-one  was  just  as  much 


a  condition  precedent  as  the  character  of 
tenant  in  tail  He  admitted  that  his  deci- 
sion would  defeat  the  intention  of  the 
testator,  and  struggled  with  himself  to 
reconcile  the  settled  rules  of  construction 
with  that  intention.  But  if  a  clause  in  a 
will  is  susceptible  of  two  constructions, 
one  of  which  will  support  and  the  other 
defeat  a  testator's  intention,  there  can  be 
no  doubt  which  of  the  two  ought  to  be 
adopted.  Now,  it  seems  to  me  impossible 
that  the  bequest  of  the  personalty  can  only 
be  construed  so  as  to  incorporate  the  pro- 
viso with  the  limitation,  and  make  the 
whole  one  entire  descriptio  personarum. 

The  more  natural  mode  of  reading  this 
clause,  and  that  more  apparently  consonant 
with  the  testator's  intention,  appears  to  me 
to  be  to  take  the  referential  limitation  by 
itself,  and  then  to  graft  the  proviso  upon  it 
The  effect  would  then  be,  to  give  the  per- 
sonal estate  to  the  tenant  for  life  of  the 
real  estate,  and  afterwards  to  his  first  son 
by  purchase  in  tail  The  son  being  tenant 
in  tail  would,  of  course,  take  the  whole 
interest  in  the  personalty.  But  the  proviso 
which  applies  only  to  the  case  of  a  tenant 
in  tail  qualifies  the  bequest  by  a  declaration 
that  the  personal  estate  shall  not  vest  abso- 
lutely in  any  tenant  in  tail  unless  he  should 
attain  the  age  of  twenty-one  years.  There 
is  nothing  forced  or  strained  in  construing 
this  proviso  as  a  mere  qualification  of  the 
preceding  limitation,  which,  taking  effect, 
is  to  cease  on  the  event  of  the  tenant  in 
tail  not  attaining  twenty-one. 

This  was  the  view  of  the  clause  taken 
by  the  Lord  Chancellor  Westbury,  and 
upon  which  his  decree  proceeded,  and  I  am 
of  opinion  that  this  decree  ought  to  be 
affirmed. 

Lord  Cuawwobth. — I  concur  with  my 
noble  and  learned  friend  on  the  woolsack 
in  thinking  that  the  decree  of  the  Lord 
Chancellor  is  right.  The  gift  of  the  per- 
sonalty must  be  read  with  reference  to  the 
gift  of  the  real  estate  as  follows :  '<  I  give 
my  residuary  personal  estate  to  Ellis 
Gosling  and  his  assigns  for  his  life,  without 
impeadiment  for  waste,  with  remainder  to 
the  use  of  his  first  and  every  other  son  and 
sons,  severally  and  successively  in  order, 
and  according  to  priority  of  birth,  and  the 
heirs  male  of  the  body  and  respective  bodies 
of  such  son  and  sons,  every  elder  of  such 
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sons,  and  the  heirs  male  of  his  body  being 
always  preferred  to  and  to  take  before 
every  younger  of  such  sons,  and  the  heirs 
male  of  his  and  their  body  and  respective 
bodies,  with  remainders  over."  Stopping 
there,  it  is  clear  that  at  the  death  of  Ellis, 
in  1861,  his  infant  son  would  take  an 
absolute  interest  in  the  residuary  personal 
estate.  If  the  law  allowed  an  entail  to  be 
created  in  personal  estate,  the  infant  would 
have  taken  only  an  estate  in  tail  malei 
But  that  cannot  be.  Personal  estate  is  not 
within  the  statute  de  donis  ;  and  it  is  certain 
that,  if  there  had  been  nothing  in  the  will 
beyond  what  I  have  cited  or  referred  to,  the 
in&nt  would,  immediately  on  the  deatii  of 
his  father,  obtain  an  absolute  and  indefea- 
sible interest  in  the  residuary  personal 
estate. 

But  a  difficulty  arises  from  the  proviso, 
immediately  after  the  gift  of  the  residuary 
personal  estate,  which  is  made  by  reference 
to  the  previous  gift  of  the  realty.  The  pro- 
viso is  as  follows :  "  Provided,  nevertheless, 
and  I  hereby  declare,  that  the  said  accumu- 
lations and  personal  estate  shall  not,  nor 
shall  any  part  thereof,  vest  absolutely  in 
any  tenant  in  tail  unless  such  person  shall 
attain  the  age  of  twenty-one  years."  That 
proviso,  it  was  argued,  is  not  to  be  read 
as  a  proviso  defeating  a  previously  vested 
estate,  but  as  a  superadded  description  of 
the  person  who  is  to  take  the  estate  under 
the  previous  words  of  gift  So  reading  it, 
the  gift,  it  was  argued,  is  too  remote;  for 
if  the  infant  should  die  under  the  age  of 
twenty-one,  leaving  a  son,  that  son  would 
be  one  of  the  objects  of  the  testator's 
bounty,  under  the  general  designation  of 
tenant  in  tail  male,  and  would,  on  attaining 
twenty-one,  become  absolutely  entitled  to 
the  personalty.  K  this  be  the  proper  mode 
of  understanding  the  clause,  there  is  no 
doubt  that  the  gift  is  too  remote,  for  the 
property  might  not  vest  till  the  son  of 
a  person  bom  after  the  testator's  death  had 
attained  the  age  of  twenty-one  years,  and 
it  is  obvious  that,  following  up  the  same 
reasoning,  the  vesting  might  be  suspended 
much  longer,  indeed  indefinitely. 

I  do  not  feel  the  force  of  this  reasoning. 
The  question  is,  what  meaning  we  ought 
to  give  to  the  words  '*  tenant  in  tail ''  in 
the  proviso.  The  appellant's  argument  as- 
anmes  that  they  must  be  taken  to  mean 


any  person  answering  the  description  of 
heir  male  of  the  sons  of  Ellis  sucoessivelj; 
I  do  not  think  this  is  thdr  meaning.    If 
there  had  been  no  such  proviso,  it  would 
have  been  impossible  to  contend  that  there 
was  any  gift  to  the  issae  of  any  son  of  £Ui& 
But  for  the  proviso,  any  son  of  EUis  would, 
on  his  birth,  though  talong  an  estate,  whidi, 
by  reference  to  the  limitations  to  the  real 
estate,  is  described  as  an  estate  to  him  and 
the  heirs  male  of  his  body,  have  become 
absolutely  entitled  to  the  personalty.    No 
issue  of  the  son  would  have  had  any  interest 
whatever.    This  being  so,  I  think  that  it 
would  be  a  forced  and  unreasonable  con- 
struction of  the  will   to  read  the  words 
Umaant  in  taU,  found  in  the  proviso,  as  rder- 
ring  to  any  class  of  persons  to  whom  no- 
thing had  been  previously  given.  The  object 
was  to  restrict  and  narrow  the  class  who, 
but  for  the   proviso,   would  have  taken 
absolutely,  not  to  let  in  any  class  who^  if 
there  had  been  no  proviso^  would  have 
taken  nothing. 

For  these  reasons,  I  think  the  decree  of 
Lord  Chancellor  Westbuiy  was  ri^t  The 
effect  of  the  gift  by  reference,  which  pre- 
cedes the  proviso,  is  to  give  the  personaitj 
absolutely  to  the  son  at  once.  But  the  pro- 
viso quaUfies  this  by  preventing  the  estate 
from  becoming  absolute  unless  he  attainfl 
twenty-one. 

I  desire  to  add,  that  I  do  not  think  that 
this  case  comes  at  all  within  the  principles 
which  governed  the  decision  of  this  Hooee 
in  the  case  of  Lord  Dunganncn  v.  Smitk. 
There  the  testator  gave  his  leasehold  for 
years  to  his  son  Arthur  for  his  life,  and 
after  his  death,  to  such  pa«on  as  should 
answer  the  description  of  heir  male  of  lus 
body,  and  should  first  attain  the  age  of 
twenty-one  years.    This  was  most  properly 
held  to  be  too  remote.    If  I  had  read  the 
gift  in  this  case  as  a  gift  to  such  person 
as  should  answer  the  description  of  aoo 
of  Ellis,  or  heir  male  of  the  body  of  sodi 
son,  but  not  to  vest  in  any  one  not  attaining 
his  age  of  twenty-one  years,  then  the  two 
cases  would  have  been  parallel,  and  I  should 
have  thought  that  this  case  was  governed 
by  the  decision  in  Lord  DunganMm  t. 
Smith.   But,  for  the  reason  I  have  stated, 
that  is  not  my  opinion,  and  I  tha«fore 
think  that  the  judgment  bdow  on^t  to  be 
affirmed. 


Vol.  35.] 


MICHAELMAS  1865  to  MICHAKTiHTAS  1866. 


671 


Lord  St.  Leokabdb. — ^In  this  very  im- 
pertant  case,  important  in  point  of  law,  I 
have  come  to  a  conclusion  directly  oppo* 
site  to  that  of  my  noble  and  learned 
friends. 

In  the  events  which  happened,  Ellis  took 
under  the  will  the  real  estate  for  life,  with 
regular  remainders  over  to  his  sons  succes- 
dvely  in  tail  male,  with  other  remainders 
over.   These  uses  were  directed  to  operate 
over  real  property  directed  to  be  purchased. 
The  testator  then  gave  his  real  estate  and 
his  residuary  personal  estate  to  trustees, 
who  were  to  stand  possessed  of  the  personal 
estate,  and  seised  of  the  real  estate,  to  such 
uses,  upon  such  trusts,  and  for  such  estates 
and  interests,  and  with,  under  and  subject 
to  such  powers  and  provisions  as  were 
thereby  declared  of  the  lands  thereinbefore 
directed  to  be  purchased,  or  as  near  thereto 
as  the  rules  of  law  and  equity  would  permit ; 
provided,    nevertheless,    and   he    thereby 
declared  that  the  personal  estate  should  not 
vest  absolutely  in  any  tenant  in  tail  unless 
such  person  should  attain  the  age  of  twenty- 
one.  The  real  and  personal  estates  were  thus 
made  the  subject  of  one  gift  to  the  same 
uses,  with  the  restriction  and  qualification 
as  to  the  vesting  of  the  personal  estate. 
The  two  descriptions  of  properties  were  to 
go  together  to  the  same  person,  as  far  as 
the  rules  of  law  and  equity  would  per- 
mit; bat  no  person  becoming  tenant  in 
tail,  of  course  under  the  limitations,  was 
to  take  a  vested  interest^  which,  I  think, 
means  a  transmissible  interest,  in  the  per^ 
sonal  estate,  unless  he  attained  twenty* 
•one. 

The  will  is  technically  drawn,  and  must 
therefore,  in  my  opinion,  receive  a  technical 
constmction.  The  framer  knew  well  the 
operation  of  the  words  which  he  used;  but 
it  escaped  his  attention  that  they  might 
receive  an  interpretation  which,  although 
fully  Justified,  would  leave  the  gift  of  the 
personal  estate  open  to  objection,  —  the 
ground  of  its  tendency  to  a  perpetuity. 

I  may  relieve  the  case  from  some  ques- 
tions upon  which  I  consider  that  both 
parties  are  agreed,  and  which,  in  my 
opinion,  are  not  open  to  doubt  The 
trusts  are  not  executory,  but  executed.  The 
testator  was  his  own  conveyancer,  and  the 
trusts  cannot,  speaking  generally,  be  treated 
as  valid,  and  the  proviso  only  as  void  within 


the  authority  of  the  Bridgewaier  ease  (2).  In 
this  case,  therefore,  we  mftst  construe  and 
not  reject  the  proviso.  Although  I  have 
said  that  this  will  is  to  be  techmcally  con- 
sidered, yet,  of  course,  the  intention  of  the 
testator  is  to  be  collected  from  the  technical 
expressions  in  the  wilL  Let  us  first  consider 
the  question  in  that  Ught,  irrespective  of 
the  question  upon  the  law  against  perpe- 
tuity, and  then  consider  whether  that  law 
affects  the  validity  of  any  of  the  gifts. 

Now,  looking  to  the  natural  though 
technical  construction  of  the  will,  what  is 
the  true  meaning  of  the  direction  that,  as 
to  the  uses  declared  jointly  of  both  real 
and  personal  estate,  they  shall  be  held  upon 
them,  or  as  near  thereto  as  the  rules  of  law 
and  equity  permit^  provided,  nevertheless, 
that  the  personal  estate  shall  not  vest  ab- 
solutely in  any  tenant  in  tail  unless  he 
shall  attain  twenty-one  f  It  appears  to  me' 
clearly  that  the  whole  is  to  be  read  as  one 
gift.  The  realty  and  personalty  were  to  go 
together  to  the  same  persons,  and  as  ^e 
rules  of  law  and  equity  will  permit  the  real 
estate  to  go  in  the  channel  directed,  so  far 
the  testator^s  intention  will  be  fully  carried 
into  effect  He  had  the  same  intention  as 
to  the  personalty,  and  his  words,  however 
open  to  objection,  shew  that  he  meant  that 
to  go  with  the  real  estate  to  the  same  per- 
son, although  he  was  aware  that  the  rules 
of  law  and  equity  would  not  permit  them 
to  go  to  the  same  extent  as  the  real  estate. 
To  the  extent  which  the  law  allowed,  he 
did  intend  every  possessor  of  an  estate  tail 
under  his  will  to  enjoy  both  of  the  pro- 
perties. The  real  estate  under  the  same  gift 
would  go  to  all  the  issue  male  of  the  tenant 
for  life  in  succession,  every  one  in  his  turn 
taking  an  estate  under  the  will  either  as  a 
purchaser  or  by  descent  under  hinu  As  fiur 
as  the  rules  of  kw  and  equity  would-permit^ 
the  very  same  persons  would,  under  this 
joint  gift^  also  take  the  personal  estate. 

Then  comes  the  proviso  which  relates 
to  the  personal  estate  only.  That  was  not  to 
vest  absolutely  in  any  tenant  in  tail,  unless 
he  should  attain  twenty-one.  The  proviso 
itself  I  am  clearly  of  opinion  forms  part  of 
the  gift.  As  a  real-property  lawyer,  a  glance 
of  the  eye,  taking  in  the  whole  of  the  gifts, 
satisfies  me  on  that  point  Tou  must  strike 

(2)  EgerUm  v.  Brownlow,  obi  •opca. 
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out  the  most  important  part  of  the  gift  if 
yoa  disconnect  the  proviso  from  the  gift 
The  testator  gave  the  personalty  with  the 
realty  to  the  same  persons  in  tail,  and  those 
persons  wonld  take,  as  I  have  already  ob- 
served, estates  tail  in  saocession  under  the 
gifts  in  the  will ;  but  they  are  only  to  take 
transmissible  interests  in  the  personalty 
if  they  attain  twenty-^ne.  Tbis  may 
transgress  the  mles  of  law,  but  still  it  is 
what  the  testator  declared,  and  what  he 
intended.  I  may  observe  that  every  case 
of  this  nature  must  depend  upon  its  own 
circumstances  to  which  the  rule  of  law 
must  be  applied.  There  may  be  cases 
where  the  trust  and  the  objectionable  pro- 
viso or  declaration  may  be  distinct,  and 
the  former  may  be  valid  and  the  latter  void ; 
but  this  is  not  a  case  of  that  description. 
We  are  now  to  consider  with  reference  to 
the  conflicting  decisions  of  the  Master  of 
the  Rolls  and  Lord  Chancellor  Westbury 
whether  the  view  which  I  have  taken  of 
the  construction  of  the  will  is  the  true  one, 
and  how  far  the  true  construction,  when 
we  have  arrived  at  it,  affects  the  validity  of 
the  gift  of  the  personalty  upon  the  ground 
of  its  tendency  to  a  perpetuity. 

The  Master  of  the  Rolls  held,  that  the 
gifts  were  not  executory,  and  that  the  pro- 
viso was  part  of  the  trust  or  gift,  and  could 
not  be  held  to  be  void,  as  in  the  Bridgeuxxier 
com;  consequently,  he  held  the  trust  to  be 
void  as  to  the  personalty  on  the  ground  of 
its  tendency  to  a  perpetuity.  It  does  not 
appear  to  have  occurred  to  the  learned 
Judge  that  the  proviso  could  be  so  con- 
strued as  to  confine  the  declaration  to  the 
persons  who  should  be  tenants  in  tail  by 
purchase.  It  was  admitted  by  the  counsel 
for  the  nex^of-kin  (Mr.  Rolt),  that  the  gift 
would  be  valid  if  the  proviso  had  been 
confined  to  tenants  in  tail  by  purchase. 
For  the  infant  tenant  in  tail  it  was  argued 
that  the  proviso  was  only  applicable  to  the 
sons  of  a  tenant  for  life  and  therefore  had 
no  tendency  to  a  perpetuity,  and  if  appli- 
cable to  all  tenants  in  tail  it  would  simply 
shew  that  the  proviso  was  wholly  void. 

Upon  appeal  this  decision  was  reversed 
by  Lord  Chancellor  Westbury.  The  argu- 
ment seems  to  have  raised  the  whole  ques- 
tion. The  appellant  contended  that  no  one 
could  take  this  estate  who  is  not  a  tenant 
in  tail  by  purchase,  to  which  the  Lord 


Chancellor    observed.    Your   constiuctioii 
leaves  a  gap  in  the  will  through  which  the 
estate  may  fiiU;  and  in  the  couise  of  the 
ai^ument  he  observed  that  a  tenant  in  tul 
by  descent  of  personalty  was  a  thing  not 
known  by  the  law.    The  Lord  Chancellor 
said  that  the  Master  of  the  Rolls  ansamed 
the  fact  to  be  that  the  proviso  indaded 
and  applied  to  tenants  in  tail  taking  the 
real  estate  by  descent  under  the  limitations 
of  the  nosed  estates,  as  well  as  those  takoi 
by  purchase;  the  correctness  of  that  con- 
clusion depended  upon  the  inquiry  whether 
the  disposition  made  by  the  will  of  the 
personal  estate  contained  or  involved  anj 
trust  for  a  tenant  in  tail  who  took  the  real 
estate  by  descent     He  then   stated  the 
limitations  in  the  will  of  the  real  estate 
and  the  trusts  of  the  personalty,  or  rather 
the  effect  of  them  wkhoui  the  pronto^  to 
be  for  Ellis  for  life,  and  after  his  decease 
for  his  first  or  only  son,  his   exeeaton, 
administrators  and  assigns.   But  he  added, 
When  you  add  the  proviso  to  the  dispoa- 
tion  of  the  personal  estate,  which  is  made 
by  the  words  of  reference,  a  new  trust  is 
created  in  the  event  of  any  tenant  in  tul 
taking  personal  estate  under  the  trusts  and 
dying  under  the  age  of  twenty-one,  for  the 
next  succeeding  tenant  in  tail  or  tenant  for 
life,  as  the  case  may  be.   The  only  object 
and  effect  of  the  proviso  are,  to  substitute 
the  next  tenant  in  tail  or  tenant  for  life 
taking  by  purchase  for  the  preceding  tenant 
in  tail  also  taking  by  purchase,  in  case  sach 
preceding  tenant  in  tail  die  under  twenty- 
one.  It  is  true,  he  added,  that  a  eonting^cj 
very  material  to  be  provided  for  is  n<^ 
included  in  this  proviso  (I  add,  in  tius  pro- 
viso thus  construed);  a  tenant  in  tail  taking 
the  real  and  personal  estate  as  a  purchaser 
may  marry  and  have  a  son,  and  afterwards 
die  under  twenty-one,  leaving  such  son 
tenant  in  tail  of  the  real  estate  by  desooit 
In  such  an  event  the  proviso  will  transfer 
the  personal  estate  to  the  next  purchaser 
in  the  series  of  limitations,  and  the  per- 
sonalty become  severed  from  the  realty, 
which  descends  to  the  son  of  the  deceased 
tenant  in  tail   This  event  is  not  provided 
for  by  the  will,  but  that  circumstance  does 
not  authorize  any  different  interpretation 
of  the   proviso.     His  Lordship  admitted 
that  if  the  trust  had  provided  for  a  tenant 
in  tail  taking  by  descent^  the  whole  diBpo- 
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dtion  of  the  personal  estate  would  be  void 
for  remoteness.  But  no  such  trust,  in  his 
opinion,  was  either  expressed  or  implied, 
or  in  any  manner  warranted  by  the  words 
of  the  ^ft  of  the  personal  estate,  either 
with  or  without  the  proviso.  Finally,  he 
was  of  opinion  that  the  words  of  the  gift  of 
the  personal  estme,  taken  with  the  proviso, 
could  not  be  interpreted  to  amount  to  a 
trust  of  the  corpus  of  the  personalty  for 
such  tenant  in  tail  only,  under  the  limita- 
tions of  the  real  estate,  as  should  first  attain 
twenty-one,  so  that,  in  the  words  of  the 
Master  of  the  Rolls,  the  attaining  twenty- 
one  would  be  a  precedent  condition  of  the 
vesting,  and  it  would  follow  that  the  gift 
of  the  corpus  of  the  personal  estate  would 
be  void  for  remoteness. 

I  have  found  it  necessary  to  state  the 
substance  of  the  judgment  of  the  Lord 
Chancellor  in  his  own  words,  and  it  places 
the  question  to  be  decided  plainly  and 
simply  before  us :  Can  we  so  construe  the 
jwoviso  as  to  introduce  into  it,  after  the 
wordft  "tenants  in  tail,"  the  words  "by 
purchase,"  or  by  construction  decide  that 
the  words  "any  tenant  in  tail"  do  not 
include  any  tenant  in  tail  who  takes  the 
estate  by  descent?  It  is  admitted,  of  course, 
that  the  construction  excludes  an  important 
class  of  issue  who,  under  the  words  of  the 
will,  would  come  within  the  proviso;  and 
the  only  ground  that  I  find  urged  in  favour 
of  the  appeal  in  the  report  of  the  judgment 
is,  that,  if  fiill  effect  were  given  to  the 
plain  words  of  the  will,  the  ^t  would  be 
open  to  the  objection  of  its  being  too  re- 
mote.   The  Lord  Chancellor  does  not  reject 
the  proviso  as  part  of  the  donation,  but  he 
makes  the  question  depend  upon  the  true 
constraction  of  the  proviso,  and  holds  that 
the    proviso  creates  a   new   trust,   which 
can  attach  only  to  tenants  in  tail  by  pur- 
chase.    This,  of  course,  excludes  tenants 
in  tail  by  descent:  for  this  no  authority 
has   been  cited;  it  alters  the  words,  it 
defeats  the  intention,  and,  as  it  appears  to 
me,  is  in  opposition  to  the  whole  current 
of   authority.     I  cannot    agree   that  the 
proviso  introduces  a  new  trust;  it  simply 
qualifies  and  restricts  the  trusts  already 
declared,  and  is  embodied  in  those  trusts. 
The  tenant  in  tail  of  the  jealty  shall  take 
personalty  also,  but  the  latter  is  not  to  vest 
absolutely  in  any  tenant  in  tail  who  shall 


not  attain  twenty>one.  Nothing  can  be  more 
simple;  the  words  are  general,  "  any  tenant 
in  tail";  they  are  operative  and  valid  as 
far  ,as  iJie  rules  of  law  and  equity  permit 
Those  rules  restrict  the  gift  as  to  personal 
estate,  but  you  cannot,  in  order  to  avoid 
this,  alter  the  words  of  the  will.  It  is  not 
that  the  testator  did  not  mean  the  words 
to  have  their  full  operation,  but  that  the 
rules  of  law  and  equity  do,  as  he  expressly 
declares  his  will  to  be  they  should,  and  as 
they  would  have  done  without  that  decla- 
ration, restrict  their  fuU  operation. 

As  to  the  question  of  law,  irrespective 
of  the  adverse  decisions  in  this  case,  it  is 
fairly  admitted  that  Ker  v.  Dungannon  (3) 
rules  this  case,  unless  it  can  be  distin- 
guished from  it.  My  noble  and  learned 
friend  near  me  (Lord  Cranworth)  is  of 
opinion  that  it  does  not;  I  cannot  say  that 
he  has  stated  anything  which  induces  me  to 
think  that  this  case  is  not  governed  by  Ker 
V.  Dungannon.  That  case  has  been  thus  stated 
in  the  work  referred  to  by  the  bar  (4),  and 
which  has  been  so  much  commented  upon. 
"  Where  the  estate  is  so  limited  that  it  may 
vest  in  a  perscm  not  born  within  the  legiJ 
limit,  the  devise  is  altogether  void.  There- 
fore, where  there  is  a  general  limitation,  a 
single  gift  to  one  of  a  class  which  may, 
according  to  the  event,  vest  the  estate  in 
one  within  the  line  oi  perpetuity,  or  in 
one  without  its  boundary,  the  devise  wholly 
fails,  although  in  the  event  there  is  a 
person  answering  the  description  ready  to 
take,  who  was  bom  within  due  time."  The 
bequest  in  that  case,  by  will,  was  to  the 
testator's  grandson  for  life,  and  after  his 
decease  to  permit  such  person  to  take  who, 
for  the  time  being,  would  take  by  descent, 
as  heir  male  of  the  body  of  his  grandson, 
until  some  such  person  should  attain 
twenty-one,  and  then  to  convey  the  same 
unto  such  person  soattainingtwenty-one,  his 
executors,  administrators  and  assigna  The 
bequest  was  held  to  be  void  by  this  House. 
The  case  was  well  calculated  to  try  the  rule, 
as  there  could  be  only  one  taker,  and  the 
daimant  was  that  one,  and  was  within  the 
rule  of  the  law.  The  same  principle,  or  very 
much  the  same,  was  acted  on  in  Marshall 
V.  HollovHiy  and  Leakey,  Bobineany  although 

(3)  Cited  as  Lord  Dungannon  v.  Smith,  ubl 
■npra. 

(4)  Sogden  on  Property,  342. 
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these  applied  to  a  class.  I  am  of  opinion 
that  these  authorities  govern  this  case,  but 
I  have  still  to  consider  the  ingenious  argu- 
ments at  the  bar.  The  case  has  been  very  well 
aigued  on  both  sides.  For  the  respondent 
it  was  insisted  that,  dividing  the  dause  into 
three  parts, — ^first,  the  gift  itself^  secondly, 
the  qualification  as  to  the  rule  of  law  and 
equity,  and,  thirdly,  the  proviso, — ^we  are 
not  at  liberty  to  give  any  construction  to 
the  gift  which  would  include  limitations  not 
permitted  by  the  rules  of  law  and  equity. 
But,  as  the  Lord  Chancellor  stated  in  his 
judgment,  it  is  well  settled  that  the  dispo- 
sition made  of  the  personal  estate  is  not 
extended  or  altered  by  the  words  *'  as  near 
thereto  as  the  rules  of  law  and  equity  will 
admit"  It  was  further  argued,  that Z^tcn^an- 
turn  V.  SfmUh  was  inapplicable,  for  there  was 
no  series  of  limitations,  only  a  single  gift, 
which  could  not  be  converted  into  a  series, 
nor  could  a  series  be  converted  into  a 
single  gift.  In  this  case  there  was  not  one 
clause  of  a  class ;  but,  with  reference  to  the 
limitations  of  the  real  estates  the  gifts  were 
successive.  The  uses  ought  to  be  repeated. 
We  must  transcribe  the  limitations  in  the 
will  as  applicable  to  the  personalty.  I 
believe  that  is  a  true  interpretation  of 
the  ingenious  contention  at  the  bar.  I  took 
some  pains  to  ascertain  exactly  what  it 
was,  and  the  learned  counsel  was  good 
enough  to  repeat  it  twice.  It  was  objected 
that  the  Master  of  the  Rolls,  who  under- 
took to  write  out  the  gifts  of  the  personalty 
in  words  at  length,  stated  them  so  as  to 
make  the  case  &I1  within  the  decision  in 
Lard  Dungannon*8  caae^  for  Ellis  for  life^ 
and,  after  his  death,  for  his  eldest  son, 
grandson,  or  great-grandson,  and  so  on, 
which  shall  first  attain  twenty^ne;  and 
when,  and  not  before,  it  shall  become  vested 
in  such  eldest  son,  grandson,  or  great-grand- 
son. This  passage  certainly  does  not  write 
out  the  gifts  as  tiiey  are  in  the  will,  but  it 
does  state  the  real  operation  of  the  bequest 
If  we  comply  with  the  demand  of  the 
respondents,  and  write  out  the  limitations 
affecting  the  personal  estate,  they  will 
stand  &US  :  To  Ellis,  for  life  (as  events 
happened),  with  remainder  or  limitation 
over,  to  his  first  and  eveiy  other  son  and 
sons  successively,  according  to  priority  of 
birth,  and  the  heirs  male  of  the  body  of 
such  son  and  sons,  with  remf^nders  ov^. 


These  limitations,  as  to  the  real  estate,  tike 
effect  as  directed.  The  testator  knew  that 
that  would  not  be  the  case  as  to  the  per- 
sonalty, and  he,  therefore,  added  the  words 
^  or  as  near  thereto  as  the  rules  of  law  and 
equity  will  permit,"  upon  which  I  kave 
already  obs^ved.  Now,  the  repetition  of 
the  uses  shews  that  the  nephew  was  to  take 
for  life,  and  that  after  him  his  sons  and 
their  sons  in  all  generations  were  to  take, 
with  like  remainders  over.  But  it  does  not 
appear  to  me  to  assist  the  respondents'  case; 
for  the  veiy  "first  limitation  in  tail  male 
clearly  includes  sons  and  sons  of  sons,  and 
therefore,  coupled  with  the  other  directions 
in  the  will  as  to  personalty,  goes  beyond 
what  the  rules  of  law  and  equity  pennit, 
and,  as  I  have  already  said,  you  cannot, 
consistently  with  the  authorities,  hold  that 
the  words  of  gift  can  be  remodelled  so 
as  to  strike  out  the  portions  which  made 
the  general  gift  void.  But,  then,  it  was 
argued,  that  tiiere  was  no  gift  in  Ihe  will 
to  sons  of  sons.  The  words  of  reference  to 
heirs  male  were  no  gifts  to  them ;  theie  was 
no  gift  to  issue.  The  original  words  give 
no  interest  to  any  person  who  does  not 
take  the  realty  by  purchase.  If  any  sach 
person  takes  such  interest,  it  is  by  implica- 
tion from  the  words  that  follow.  He  pro- 
viso extends  to  tenants  in  tail  under  the 
will;  but  there  are  no  gifts  in  the  will  to 
any  one,  except  to  a  tenant  in  tail  as  a  pur- 
chaser. This  view  was  much  pressed  up(n 
the  House  in  order  to  confine  the  proviso 
to  tenants  in  tail  taking  by  purchase, 
according  to  the  decision  appealed  from. 

According  to  this  argument,  issue  in  tail 
taking  by  descent,  under  a  gift  to  the  parent 
in  tail,  are  not  to  be  considered  as  taking 
an  estate  tail  under  the  gift  when  the  estate 
descends  to  them.  Now,  the  original  hmit- 
ation  is  necessarily  to  tiie  parent^  and  ^e 
heir  or  hein  male  of  his  body;  no  doabt  he 
is  the  devisee,  and  is  in  as  a  purchaser; 
but  the  words  ^<  heir  or  heirs  niale  of  the 
body"  create  an  estate  tail,  or  in  tail  male, 
descendible  to  the  issue  named,  and  when 
the  descent  takes  place,  the  issue  become 
in  succession  tefuinU  in  tail;  and  althongh 
their  title  wholly  depends  upon  the  deme 
to  the  ancestor,  with  the  superadded  morda 
of  limitation,  yet,  in  a  due  course  of  sacces- 
sion,  they  are  strictly  tenants  in  tail  under 
the  will  It  is  in  this  sense  that  the  testator 
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speaks  of  any  tenant  in  tail.  In  the  lifetime 
of  a  father  tenant  in  tail  of  an  estate,  yon 
would  predicate  of  his  son  that  if  he  sur- 
yived  his  father  he  would  be  tenant  in  tail 
of  the  property.  I  am  clearly  of  opinion 
that  this  is  the  true  construction  of  the 
worda  The  decree  of  the  Lord  Chancellor 
should,  I  think,  be  reversed,  and  the  decree 
of  the  Master  of  the  Bolls  affirmed. 

Decree  appealed  front  affirmed. 

Appeal  dismissed. 

Costs  of  the  appeal  to  he  paid 
out  of  the  estate, 

Solidton — Mr.  O.  Lucm,  for  appellAnts;  Meun. 
Johnson  k  WeatherallB,  Meean.  Walters,  Toung 
ft  Walters,  for  respondents. 


Wood,  V.C. 
June  1. 


BASNES  V.  JEKNnVOS. 


Settlement —  Construction  —  CHft  over — 
Failure  of  Prior  Gift — Eule  in  Jones  v, 
Westcomb  (1). 

/.  Wy  hy  deed,  settled  a  share  in  personal 
estate  upon  trust  for  himself  for  life,  and 
after  his  decease  for  A,  absolutely ,  with  a 
gift  over  *^in  ccue  A,  should  die  in  the 
lifetime  of  the  said  J,  TT."  A,  was  in  fact 
dead  at  the  date  of  the  (/<?«</;— Held,  that 
the  gift  over  took  effect. 

By  an  indenture,  dated  the  18th  of  April, 
1862,  made  between  James  Wookey  of  the 
one  part,  and  John  Barnes,  John  Thomas 
Jennings  and  Julius  Partrige  of  the  other 
part,  the  said  James  Wookey  covenanted 
with  the  parties  of  the  second  part  to  assign 
and  transfer  to  them,  their  executors,  <fec 
(hereinafter  called  the  tiustees),  certain 
specified  stock,  shares  and  securities^  and 
all  other  his  personal  estate,  to  be  held  by 
them  upon  trust  for  him,  James  Wookey, 
for  life,  and  upon  and  immediately  after 
his  decease  upon  trust  to  sell,  and  out 
of  the  sale-monies  to  pay  certain  specified 
suma,  and  as  to  the  residue  thereof  to 
stand  possessed  of  one-fourth  of  two- 
thirds,  upon  trust  to  pay  and  divide  the 
same  unto  and  amongst  the  four  children 

(1)  Preo.  m  Chano.  816. 
Nxw  SiAzis,  8&— CHAira 


of  William  Wookey,  the  late  brother  of  the 
said  James  Wookey,  party  thereto,  namely, 
James  Wookey,  then  or  late  of  Longford, 
in  the  parish  of  Barrington,  in  the  county 
of  Somerset,  William  Wookey,  then  or  late 
of  Bedminster,  in  the  same  county,  Caro- 
line, the  wife  of  Aston  of  , 
formerly  Caroline  Wookey,  and  Charles 
Wookey,  of  Cork,  in  equal  shares;  and  it 
was  provided,  that  if  any  of  the  said 
four  children  of  the  said  William  Wookey 
should  die  in  the  lifetime  of  the  said  James 
Wookey,  the  settlor,  leaving  issue,  the 
said  trustees  should  stand  possessed  of 
the  share  of  him  or  her  so  dying  in 
trust  for  all,  or  any,  the  children  or  child 
of  him  or  her  who,  being  sons  or  a 
son,  should  attain  the  age  of  twenty-one 
years,  or  being  daughters  or  a  daughter 
should  attain  that  age,  or  many  under  that 
age,  and  if  more  than  one  in  equal  shares; 
and  it  was  also  provided,  that  if  any  of 
the  children  of  the  said  William  Wookey 
should  die  in  the  lifetime  of  the  said  James 
Wookey,  the  settlor,  without  leaving  issue 
who  being  sons  or  a  son  should  attain  the 
age  of  twenty-one  years,  or  being  daughters 
or  a  daughter  should  attain  ti^at  age  or 
marry,  then  the  share  of  him  or  her  so 
dying  should  go  over  and  accrue  and  be 
added  to  the  other  shares  or  share  afore- 
said, and  if  more  than  one  then  an  equal 
proportion  thereof  to  be  added  to  such 
shares  respectively:  and  as  to  another  one- 
fourth  of  two-thirds,  upon  trust  to  pay  the 
same  to  Mary  Andrews,  and  if  the  said 
Mary  Andrews  should  die  in  the  lifetime  of 
the  said  James  Wookey  the  settlor,  leaving 
issue,  the  trustees  were  to  stand  possessed 
thereof  in  trust  for  all  or  any  the  children 
or  child  of  the  said  Mary  Andrews,  who 
being  sons  or  a  son  should  attain  the  age 
of  twenty-one  years,  or  who  being  daugh- 
ters or  a  daughter  should  attain  that  age 
or  marry  under  that  age,  and  if  more  than 
one  in  equal  shares.  Interests  in  other  pro- 
portions of  the  trust  funds  were  given  to 
various  other  persons,  with  a  gift  over  in 
almost  every  case  in  the  event  of  such  per- 
sons dying  during  the  lifetime  of  the  said 
James  Wookey  the  settlor.  As  to  one<fourth 
of  two-thirds,  the  trustees  were  directed  to 
pay  the  dividends  and  annual  produce  there- 
of to  Harriet  Barnes  for  her  life,  "if  she  is 
and  shall  be  living,**  for  her  sole  and  sepa- 
4B 
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Tate  use,  &c,  and  in  case  nhe  should  not 
be  living,  or  after  her  decease,  trusts  were 
declared  of  this  share  in  favour  of  the  chil- 
dren of  Harriet  Barnes. 

The  property,  subject  to  the  settlement^ 
was  duly  assigned  and  transferred  to  the 
trustees. 

William  Wookey,  of  Bedminster,  was 
dead  at  the  date  of  the  settlement,  having 
left  children,  all  of  whom  had  attained  the 
age  of  twenty-one  and  were  now  living. 
Charles  Wookey  was  dead  at  the  date  of 
the  settlement,  having  had  no  issue.  Mary 
Andrews  was  dead  at  the  date  of  the  set- 
tlement; she  had  several  children,  who  all 
attained  twenty-one  and  were  now  living 

James  Wookey,  the  settlor,  died  on  the 
23rd  of  January,  1863.  By  his  will  he 
gave  the  residue  of  his  real  and  personal 
estate  to  the  trustees  of  the  settlement, 
upon  trust  to  sell  and  distribute  the  pro- 
ceeds among  the  persons  entitled  under  the 
settlement  and  in  the  same  proportions. 

This  was  a  suit  instituted  to  execute  the 
trusts  of  the  settlement  and  to  administer 
James  Wookey's  estate,  and  it  now  came 
on  for  further  consideration. 

Mr,  Little,  for  the  plaintiff. 
Mr.  Bolt  and  Mr,  O.  T,  Edtoards,  for 
the  defendant. — William  Wookey,  Charles 
Wookey  and  Mary  Andrews  having  died 
before  the  date  of  the  deed,  the  gift  over 
fails,  as  the  event  on  which  it  is  to  take 
effect  is,  if  these  persons  "  shall  die "  in 
the  settlor's  lifetime,  not,  as  in  the  case 
of  the  gift  to  Harriet  Barnes,  if  they  be 
already  dead  This  being  a  voluntary  deed, 
the  same  rules  do  not  apply  as  in  constru- 
ing wills,  or  provisoes  for  forfeiture  on 
bankruptcy.  These  shares  therefore  result, 
and  then  again  under  the  will  come  back 
to  the  other  persons  interested  under  the 
settlement.     They  cited 

In  re  SheppanTs  Trusts^   1  Kay  <&  J. 

269, 
Christopherson  v.  Naylor,  1  Mer.  320. 
Tyiherleigh  v.  Harbin,  6  Sim.  329. 
Manning  v.  Chambers,  1  De  Qex  k  S. 
282;  S.C.    16   Law  J.   Rep.    (n.s.) 
Chanc.  245. 


for  the  children  of  Mary  Andrews. — ^This 
case  comes  within  the  principle  on  which 
Jones  V.    Westconib  and   the   case  there 
cited  by  Lord  Mansfield  from  Cicero  (2) 
were  decided,  viz.,  that  if  a  prior  limitation 
flEdls,  though  not  exactly  in  the  way  the 
settlor  contemplated,  the  subsequent  limit- 
ation takes  effect 
They  referred  to 
Feame's  Posthumous  Works,  287,  288. 
Warren  v.  Rudall,  4  Kay  &  J.  603; 
s.  c.  28  Law  J.  Rep.  (n.&)  Chanc.  70. 
Ive  V.  King,  16  Beav.  46;  s.  c.  21  Law 

J.  Rep.  (N.s.)  Chanc.  560. 
Hewet  V.  Ireland,  1  P.Whls.  426. 
Wynn  v.  Wgnn,  8  Vin.  Abr.  373. 
WhiU  V.  ChiUg,  ante,  343;  s.  c.  I  Law 

Rep.  Eq.  372. 
Seymour  v.  Lucas,  1  Drew.  &  S.  177 ; 
s.  c  29  Law  J.  Rep.  (N.a.)Chanc  841. 

Mr.  Holt,  in  reply. — ^The  cases  cited,  in 
which  the  construction  contended  for  has 
been  adopted,  have  been  cases  of  wills. 

Wood,  V.C— I  do  not  think  that  this 
case  can  be  put  exactly  on  the  same  grounds 
as  Manning  v.  Chancers.  Still  I  think  it 
clearly  comes  within  the  principle  of  In  re 
Sheppards  Trusts  and  the  various  cases  od 
which  I  founded  my  decision  in  that  case, 
namely,  that  if  the  preceding  limitation  is 
anyhow  out  of  the  way,  the  subsequent 
limitation  takes  effect.  That  princi|de  is 
well  illustrated  by  the  remarks  of  Mr. 
Feame,  cited  in  the  aigument^  and 
seems  to  have  been  acted  upon  in  Scatter- 
wood  V.  Edge  (3).  The  result  is,  that  the 
shares  of  William  Wookey,  Charles  Wookey 
and  Mary  Andrews  went  over  in  the  same 
manner  as  if  they  had  died  after  the  date 
of  the  settlement. 


Solioiton-.MeHn.  Seed  k  Fhetps, 
Me«n.  PMiridgs  k  Woodwani, 
for  plaintiff;  Meant.  Bugo^riiM  ft  Co.,  far  d»- 
feodaai;  Misun.  Wliite  k  Sou,  MoHit.  H«ed 
k  Phelps  and  Mr.  W.  T.  Beeve,  for  ptrtias 
having  liberty  to  attend  the  prooeedingi  by 
orders. 


Mr,  Robinson,  for  the  children  of  William 
Wookey,  of  Bedminster ;  Mr,  Stallard,  for 
Cturoline  Aston;    Mr.   Vaughan  Johnson, 


(2)  Oratio  pro  Casouus  cap.  18. 

(3)  1  8alk«  229. 
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LoBDS  Justices. 
June  7. 


HABRISON  V,  SICHAKDS. 


Practice — Conduct  of  Proceedings — Next 
Friend — ExeciOor, 

Jn  the  adminiatratuM  of  an  estate  under 
a  decree  made  in  a  suit,  where  an  infant 
was  plaiiUiffy  it  became  necessary  to  take 
hostile  proceedings  in  order  to  get  in  the 
assets : — Held,  overruling  one  of  the  Vice 
Chancellors^  that  in  the  absence  of  misconr 
duet  on  the  part  of  the  executor,  he  was 
the  proper  person  to  have  the  conduct  of  the 
intended  suit. 

This  waA  an  ordinary  administration 
suit,  the  bill  having  been  filed  on  the  15th 
of  May,  six  days  after  the  will  of  the  tes- 
tatrix in  the  cause  had  been  proved.  The 
defendant,  the  executor,  took  out  a  sum- 
mona  to  extend  the  time  for  putting  in 
a  Toluntary  answer,  which  was  dismissed. 
On  the  20th  of  June  the  usual  decree  was 
taken  by  consent  of  all  parties. 

It  became  necessary  to  take  proceedings 
against  a  Mr.  French,  for  the  purpose  of 
setting  aside  certain  deeds  executed  by  the 
testatrix,  as  to  which  counsel's  opinion  had 
been  given  that  they  were  invalid.  The 
facts  concerning  these  deeds  were  commu- 
nicated by  the  executor  to  the  plaintiff's 
solicitor,  whereupon  the  plaintiff  took  out 
a  summons  for  leave  to  institute  proceed- 
ings in  the  name^f  the  executor  against 
French. 

The  executor  objected  to  this  course, 
contending  that  he  was  the  proper  person 
to  have  the  conduct  of  such  proceedings, 
since  he  would  be  rendered  liable  for  &e 
costs  of  them.  Vice  Chancellor  Stuart, 
however,  made  an  order  giving  the  next 
Mend  of  the  plaintiff  leave  to  institute 
the  intended  suit,  and  directing  that  the 
execatcr  should  be  indemnified  out  of  the 
estate  against  any  costs;  he  made  the  order 
principally  upon  the  ground  that  the  in- 
tention to  put  in  a  voluntary  answer  was 
improper  on  the  part  of  the  executor.  From 
this  order  the  defendant  Richards,  the  exe- 
cutor, appealed. 

Mr,  BacoTi,  Mr.  Craig  and  Mr.  C.  A, 
Beavan^  for  the  appellant,  contended  that 
he  ought  not  to  be  rendex^ed  liable  for  the 


costs  of  proceedings  over  which  he  was  to 
have  no  control. 

Mr,  Malins  and  Mr,  J,  N,  Higgins,  for 
the  plaintiff,  contended  that  the  present 
case  was  analogous  to  that  of  creditors,  to 
whom  the  conduct  of  proceedings  is  given, 
they  giving  an  indemnity — 

Barker  v.  Birch,  1  De  Gex  &  Sm.  376. 
Vice  Chancellor  Stuart  made  similar  orders 


m 


Hingston  v.  Ljfne  (11th  of  February, 
1862,  unreported), 
and 

Hazleriggy.  Rohson  (4th  of  June,  1864, 
unreported). 
As  to  the  security,  there  was  a  fund  of 
15,000/.  in  court  belonging  to  the  estate. 
Mr,  Bacon,  in  reply. 

Lord  Justice  KiaoHT  Bbugb.  —  My 
doubt  has  been  whether  there  yi2A  any 
ground  to  warrant  our  interference  with 
the  discretion  of  the  Vice  Chancellor.  I 
think,  however,  that  there  is  a  principle 
involved  in  the  case.  I  must  say  that,  by 
analogy  to  other  cases,  I  do  not  see  suffi* 
dent  reason  for  taking  the  conduct  of  these 
proceedings  out  of  Uie  hands  of  the  exe- 
cutor. 

LoBD  Justice  Turnee. — The  order 
which  has  been  made  takes  the  conduct  of 
the  proceedings  out  of  the  hands  of  the 
person  legally  entitled,  and  puts  it  into 
other  hands.  The  only  reason  assigned  is, 
that  the  executor  wished  to  put  in  a  volun* 
taxy  answer.  It  seems  to  me  that  it  would 
have  been  convenient  if  he  had  done  so, 
because  if  the  Court  had  been  in  possession 
of  the  facts  as  to  this  claim,  it  would  in 
the  decree  have  given  directions  concerning 
it.  The  executor  is  the  person  who  has 
hitherto  given  all  the  information,  and  it  is 
not  clear  that,  if  the  matter  be  taken  out 
of  his  hands  and  another  solicitor  em* 
ployed,  all  the  information  which  may  be 
material  will  be  given  in  future.  In  the 
absence  of  misconduct,  the  executor  is  the 
proper  person  to  act.  If  there  had  been 
a  rule  of  the  Court,  as  contended  by  Mr. 
Malins,  to  give  the  conduct  of  such  pro* 
ceedings  to  Uie  persons  beneficially  entiued, 
I  should  not  wish  to  disturb  it.  But  I 
think  that  the  only  rule  there  is  is  this, 
that  if  the  executor  refuses  to  take  pro* 
ceedings,  the  Court  will  give  the  plaintiff 
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or  some  other  suitable  person  power  to  take 
them  in  his  name. 

I  am  of  opinion  that  the  order  of  the 
Vice  Chancellor  should  be  discharged,  and 
that  the  executor  should  be  directed  to 
take  proceedings  for  the  purposes  in  ques- 
tion. 

Solicitors — Menn.  Burgoynes,  Mihiea,  &  Bur- 
goyne,  for  plaintiff;  Meesn.  Terrell  ft  ChAm- 
berUin,  for  the  appellant. 


Lords  Jdsticks. 
June  12. 


THE  IMPERIAL  BANK  OF 
CHINA,  INDIA  AND 
JAPAN  U.  THE  BANK 
OF  HINDUSTAN,  CHINA 
AND  JAPAN. 


Security  far  Costs — Companies*  Act, 
1862,  s,  69. 

When  security  for  casts  is  granted  under 
se/:tion  69.  of  the  Companies^  Act,  1862, 
such  securUy  will  (>e  substantial  security^ 
suited  to  the  circumstances  of  the  case;  and 
an  inquiry  in  chambers  uoill  be  directed  to 
determine  the  proper  amount. 

The  plaintiffs  in  this  suit  were  a  com- 
pany now  in  course  of  winding  up. 

On  a  motion  made,  by  the  defendants, 
before  Wood,  V.C.,  under  section  69.  of 
the  Companies'  Act,  1862,  that  the  plain- 
tiffs should  give  security  for  costs,  his 
Honour  directed  that  the  plaintiffs  should 
procure  some  sufficient  person  to  give 
security,  according  to  the  course  of  the 
Court,  by  a  bond  in  the  penalty  of  100^ 
— see  Seton  on  Decrees,  1269. 

The  defendants  appealed  from  this  order. 
There  was  no  doubt  as  to  the  insufficiency 
of  the  assets  of  the  plaintiff  company, 
except  so  far  as  depended  upon  the  success 
of  this  suit. 

Mr.  W.  M,  James  and  Mr.  Eddis,  for 
the  appellants,  contended  that  the  words 
"sufficient  security"  in  the  69th  section 
of  the  act  must  be  taken  in  their  ordinary 
sense,  and  not  as  satisfied  by  the  security 
which  was  considered  sufficient  in  the  case 
of  a  plaintiff  who  was  out  of  the  jurisdic- 
tion.    There  was  reason  in  that  case  for 


being  satisfied  with  a  small  amount,  because 
the  plaintiff  was  liable  to  be  forced  to  pay 
immediately  he  should  come  within  the 
jurisdiction,  and  the  security  was  merely 
a  surety  ;  whereas,  in  the  present  case,  the 
security  was  the  only  source  to  look  to 
for  payment  of  costs  in  case  the  plaintiib 
should  be  unsuccessful  The  discretiou  of 
the  Court  ought  to  be  exercised  in  deta- 
mining  the  amount  of  the  security.  This 
is  the  practice  at  common  law — 

French  v.  MauU,  4  Man.  &  G.  107 ; 
and  in  Scotland — 

Paterson*s  Compendium  of  JSngUA  md 
Scotch  Law,  p.  391. 
The  point  has  been  decided  by  Vice  Chan- 
cellor Wood,  before  this  case,  in 

The  Australian  Steam  Skip  Company  y. 
Fleming,  4  Kay  k  J.  407; 
but  we  ask  that  that   case  may  be  over- 
ruled. 

Mr,   Qiffard  and  Mr,  J.  N,  HigyiM 
contended  that  the  usual  course  of  the 
Court,   where  the    plaintiff  had  to   give 
security  for  costs,  was  applicable  to  the  case 
of  a  company,  which  was,  moreover,  ample; 
the  old  practice  before  1828  being  only  to 
give  security  for  40/. 
They  referred  to — 
The  Southampton,  Isle  of  Wight  and 
Portsmouth  Steamboat    Company  v. 
Pinnock,    11    W.   Rep.    978;   s.  c. 
2  N.R.  544. 
Lowndes  v.  Robertson,  4  Mad.  465. 

Mr,  W,  M,  James,  in  reply,  referred  to 
Anonymous,  12  Sim.  262. 

Lord  Justiob  Kniort  Bbuck — Hw 
legislature  must  be  considered  to  have  had 
a  definite  intention  in  using  the  word  ^'sof- 
ficient,"  and  not  merely  to  refiar  to  the  ordi- 
nary practice  of  the  Court  in  exacting  a 
security  from  a  plaintiff.  I  think  that  the 
security  should  be  sufficient  in  the  ordioaiy 
sense  of  the  word. 

LoBD  Jttstice  Tttrnes. — This  is  a  spe- 
cial enactment,  under  a  particular  state  of 
circumstances,  and  the  ordinary  rule  cannot 
apply  to  it  There  must  be  an  inquixy  in 
ch&mbers  what  amount  will  be  a  proper 
sum ;  and  the  order  will  be  that  the  ph^n- 
tiffs  give  security  for  such  an  amount  No 
costs  of  the  appeal 
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The  amonnt  was  arranged,  witliout  in- 
quiry and  by  consent  of  Uie  parties,  to  be 
300/.,  and,  by  consent,  all  the  costs  were 
to  be  costs  in  the  cause. 

Solidton — MesRB.  Newbon,  Etbiis  k  Co.,  for  x«- 
■pondeiiti;  Menn.  Hairiaon  k  Lewii,  for  appel- 


WoOD,V.C.    ) 

June  20,  21.}     haetin  ..  martin. 

Will — Construction — Gift  over  on  Le- 
gatee dyivg  before  actual  Receipt 

Testator^  after  directing  that  his  red- 
dnary  property  should  be  divide  equally 
between  hie  nephews  cmd  nieces,  proceed^ 
as  fclUms :  **  And  it  is  further  my  will  that 
the  property  of  whatever  description,  whe- 
ther real  or  personal,  which  by  this  will 
J  leave  to  my  nephews  and  nieces,  shall,  on 
their  decease,  severally  be  divided  equally, 
share  and  share  alike,  between  such  of  their 
children  as  may  survive  them;  and  if  either 
or  any  of  my  nephews  and  nieces  should  die 
before  me,  or  before  they  shall  have  <ictually 
received  what  is  to  go  to  them  under  Ms 
will,   that  in  any  and  every  such  ease  or 
cases  their  share  shall  be  divided  equally 
between  my  surviving  nephews  and  nieces,** 
There  were  also  expressions  in  the  will  wn- 
porting  an  absolute  gift  to  the  nephews  and 
nieces : — Held,  that  reading  the  words  above 
cited  together,  the  events  on  which  the  tes- 
tator intend^  the  gift  over  to  take  effect 
were  either,  first,  a  nephew  or  niece  dying  in 
his  lifetime;  or,  secondly,  a  nephew  or  niece 
dying  after  him,  but  before  having  actually 
recewed  his  legacy;  that  the  gift  over  in  the 
latter  case  was  void,  and  that  the  nephews 
and   nieces    who    survived    took    absolute 
interests. 

This  was  a  special  cabs. 

Josiah  Martin  duly  made  and  executed 
Ills  last  will  and  testament,  dated  the  5th 
of  July,  1842,  and  thereby  appointed  his 
brother  Sir  Thomas  Martin  and  his  nephew 
Sir  Henry  Martin  executors;  and  after 
bequeathing  several  legacies  and  making 
provision  for  the  payment  of  certain  annui- 
tiesy  he  disposed  of  his  residuary  estate  as 
follows :  **  It  is  further  my  intention  and 
will  that  all  my  other  property  of  every 


description,  whether  real  or  personal,  shall 
be  equally  divided,  share  and  share  alike, 
between  my  nephews  and  nieces,  the  chil- 
dren of  my  late  brothers  Sir  Henry  and 
Sir  Byam,  (except  my  nephew  Sir  Henry, 
the  son  of  my  late  brother  Sir  Henry,  who 
has  now  come  into  possession  of  the  Green 
Castle  and  Rigby  estates  in  the  island 
of  Antigua,  which  I  apprehend  will  never 
yield  him,  even  under  the  most  un&vour* 
able  circumstances,  a  smaller  net  income 
than  from  500L  to  800^  sterling  per  annum, 
which,  vdth  the  addition  of  the  share  of  my 
property  which  his  wife  will  be  entitled  to, 
will  place  him  in  better  circumstances  than 
any  of  my  oth^  nephews  and  nieces  j  my 
sole  motive  in  making  this  exception  is, 
that  I  may  act  fairly  and  impartially  to  all 
my  nephews  and  nieces).  And  it  is  further 
my  will  that  the  property,  of  whatever 
description,  whether  real  or  personal,  which 
by  thLs  will  I  leave  to  my  nephews  and 
nieces,  shall,  on  their  decease,  severally 
be  divided  equally,  share  and  share  alike, 
between  such  of  their  children  as  may 
survive  them;  and  if  either  or  any  of  my 
nephews  and  nieces  should  die  before  me, 
or  before  they  shall  have  actually  received 
what  is  to  go  to  them  under  this  will,  that 
in  any  and  every  such  case  or  cases  their 
share  shall  be  divided  equally  between  my 
surviving  nephews  and  nieces;  and  the 
several  sums  of  20,000/.,  200/.  and  500/. 
hereby  directed  to  be  reserved  in  the 
government  securities  for  the  purpose  of 
paying  the  annuities  directed  to  be  paid  to 
my  sister  Lydia  Eliza  D'Esterre  and  Mrs. 
Leeks  shall,  on  their  decease,  severally  follow 
the  same  destination  as  the  property  be- 
queathed to  my  nephews  and  nieces  prior 
to  the  decease  of  the  aforesud  annuitants, 
viz.,  shall  go  to  my  nephews  and  nieces, 
in  equal  shares,  and  in  the  same  manner  as 
before  directed,  to  such  of  their  children 
as  may  survive  them." 

At  the  date  of  the  will  the  Green  Castle 
and  Rigby  estates  stood  limited  to  th^ 
testator's  nephew  Sir  Henry  for  Ufe,  with 
remainder  to  his  children,  in  strict  settle- 
ment In  1843  Sir  Henry  assigned  his  life 
interest  to  the  testator,  who,  by  a  codicil, 
dated  the  4th  of  December,  1845,  declared 
that,  in  consideration  of  such  assignment^ 
his  will  was  that  Sir  Henry  should  stand 
in  the  same  situation  with  respect  to  all 
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his  property  as  all  his  other  nephews  and 
nieces,  viz.,  that  notwithstanding  any  ex- 
ception in  his  will,  the  said  Sir  Heniy 
should  be  entitled,  with  regard  to  the  tes- 
tator's property,  to  share  equally  with  his 
other  nephews. 

At  the  date  of  the  will,  the  testator  had 
eight  nephews  and  nieces,  one  of  whom  died 
in  the  testator's  lifetime,  without  having 
had  any  children.  Seven  survived  him, 
three  of  whom  were  now  dead,  one  only  of 
them  having  left  children  surviving.  Of 
the  remaining  four,  two  had,  and  two  had 
not,  children  now  living. 

The  following  questions  were  submitted 
to  the  Court:  First,  what  interests  the 
testator's  nephews  and  nieces  who  survived 
him  took  under  the  will?  Secondly,  what 
interests  the  children  of  such  nephews  and 
took? 


Mr,  E,  L.  Pembertoriy  for  the  plaintiff. 
The  Allantey  General  (Sir  R  Palmer), 
Mr.  Giffard  and  Mr.  T.  0.  Wright,  for  a 
niece  of  the  testator. — The  nephews  and 
nieces  who  survived  the  testator  are  abso- 
lutely entitled  to  their  respective  shares. 
The  direction  that  the  property  shall  on 
their  decease  be  divided  between  such  of 
their  children  as  shall  survive  them  must 
be  read  in  conjunction  with  the  context  in 
which  it  occurs ;  and  from  the  words  which 
immediately  follow,  it  appears  that  what 
the  testator  has  in  view  is  the  event  of  the 
legatees  dying,  either  in  his  lifetime,  or  sub- 
sequently, without  h&ving  actually  received 
their  legacies.  But  a  gift  over  in  this  latter 
event  is  disregarded — 

In  re  Arrowsmith's  TrtuUy  2  De  Gex, 
F.  4e  J.  474;  s.  c  29  Law  J.  Hep. 
(n.s.)  Chanc.  774;  30  Law  J.  Bep. 
(K.s.)  Chanc.  148. 
Hutekeony.  ManningUm,  1  Yes. jun.  366. 
atapleUm  v.  Palmer^  4  Bro.  C.C.  490. 
Holmes  v.  Godson,  8  De  Oex,  M.  <b  G. 
152;  S.C.  25  Law  J.  Bep.    (ir.s.) 
Chanc  317. 
Jn  re  Williams,  12  Beav.  317  ;  b.  c.  10 

Law  J.  Bep.  (k.b.)  Chanc.  46. 
Jeffreys  v.  Beythovs,  6  Bro.  P.C.  39a 
M'Lachlanr.  Tcdtt,  28  Beav.  407;  a.  c. 
2  De  Gex,  F.  k  J.  449;  31  Law  J. 
Bep.  (N.&)  Chanc.  276. 
Haptiard  v.  James,  28  Beav.  523;  s.  o. 
29  Law  J.  Bep.  (]f.s.)  Chanc  822. 


Mr,  BoU  and  Mr.  Faher,  for  the  clnldrai 
of  the  nephews  and  nieces. — If  you  stop  at 
the  words  '^  such  of  their  children  as  nay 
survive  them,"  the  gift  is  clearly  of  a  life 
estate  only  to  the  nephews  and  nieces,  with 
remainder  to  their  children.  What  Mom 
is  not  equally  clear,  but  it  is  a  sound  prin- 
ciple not  to  modify  a  clear  and  distinct  gift 
by  subsequent  and  ambiguous  expressions. 
The    subsequent    language    is,    however, 
capable  of  an  interpretation  consistent  with 
the  previous  gift.    The  words   "actnallj 
receive  what  is  to  go  to  them  *'  apply  to 
income,  not  to  corpus,  since  they  would 
be  insensible  as  applied  to  the  corpus  of 
real  estate,  and  may  have  been  inserted  to 
prev^it  apportionment  Probably,  also,  the 
testator  had  in  view  the  fond  set  apart  to 
meet  the  annuities,  and  referred  to  the 
legatees  dying  before  they  actually  rec^ved 
the  income   of  that  fund,   which  would 
eventually  go  to  them,  if  they  lived  long 
enough.  It  ia  begging  the  entire  question  to 
say  that  the  words  *' actually  receive"  must 
apply  to  an  absolute  interest.   They  cited 
RandJUld  v.  Bandfteld,  8  RL.  Cas.  225; 

S.C  4Drew,  147;2DeQex^J.57; 

30  Law  J.  Bep.  (n.s.)  Chanc.  177. 
The  Attorney  General,  in  reply.— The 
testator  shews  repeatedly,  by  the  kngm^ 
which  he  uses,  that  his  first  intention  is  to 
make  an  absolute  gift  to  hia  nef^ews  sad 
tueces. 

Wood,  V.C.  (June  21.)— In  the  preeent 
ease  I  have  felt  some  doubt  as  to  the  appli- 
cation of  the  rule  of  construction,  that 
where  you  find  a  gift  in  clear  and  express 
terms,  you  are  not  to  permit  subsequent 
and  obscure  words  to  throw  a  doubt  upon 
the  former  dear  ezpressicms.  On  a  formei 
occasion,  when  this  same  will  was  before  me 
(1),  I  had  to  deal  with  the  share  of  one  of 
these  nephews  and  nieces  who  survived  the 
testator,  and  died  without  leaving  diildzen; 
and  I  then  held, — a  decision  which  is  sup- 
ported by  the  cases  of  Maimer  v.  Tomist^ 
(2)  and  Campbell  v.  Broumrigg  (3),— that 
he,  at  all  events,  was  absolutely  entitled  to 
his  shara   I  h&ve  now  to  eonsider  whal 

(1)  Not  reported. 

(2)  3  Beav.  443 ;  8.  o.  10  Law  J.  Bep.  (H.a.) 
Chanc.  216. 

<S)  1  Phin.  301;  i.0.  18  Law  J.  Bap.  (v  a) 
Chaaa  7. 
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interests  the  nephews  and  nieces  who  are 
not  so  cireamstanced  take  under  this  gift. 

Now,  in  the  first  place,  I  consider  that 
the  first  clear  gift  is  to  the  nephews  and 
nieces  absolutely.   I  do  not  think  it  sound 
in  reasoning  to  take  the  words  which  imme- 
diately follow  those  in  which  the  testator 
directs  his  other  property  to  be  divided 
equally  between  his  nephews  and  nieces 
other   than    Sir    Henry,  —  namely,   the 
words,  "And  it  is  further  my  will  that 
the  property  of  whatever  description,  whe- 
ther real  or  personal,  which  by  this  will  I 
leave  to  my  nephews  and  nieces,  shall,  on 
thdr  decease,  be  equally  divided  between 
such  of  their  children  as  may  survive  them,'' 
— stopping  short  at  this  word  "  them," — 
and  to  say  that  they  are  to  be  so  connected 
with  the  preceding  set  of  words  as  that  the 
two  together  shall  constitute  the  primary 
gift.    The  whole  frame  of  the  will  shews 
that  the  gift  which  the  testator  has  first  in 
his  mind  is  an  absolute  gift  to  his  nephews 
and   nieces.    For  a  little  further  on  we 
find  a  direction  referring  to  certain  events, 
'^  that  in  any  and  every  such  case  or  cases 
their  share  shall  be  equally  divided  between 
my  surviving  nephews  and  nieces,"  without 
any  mention  of  their  children.    Then  you 
have   the   form   of  the  direction    in    the 
codicil,    revoking    the    exception   of   the 
excluded  nephew, — not  in  any  way  con 
elusive,  but  still  continuing  the  attempt  to 
express  the  same  form  of  bequest  as  that 
previously  contained  in  the  will,  the  ab- 
solute form.     He  sa3rs  then  it  is  his  will 
that  that  formerly  excluded  nephew  shall 
stand  in  the  same  situation  with  respect 
to  all  his  property  as  all  his  other  nephews 
and  nieces,   namely,   that  he  shall   share 
equally  with  his  other  nephews.  Of  course, 
the  words  "same  situation"  are  somewhat 
ambi^ous;  they  might  import  a  limitation 
to  himself  and  his  children ;  but  the  mean- 
ing is  suiBciently  explained  by  the  words 
that  follow,  "to  share  equally  with  his  other 
nephews,"  again  without  mentiouins  chil- 
dren.  Therefore,  the  first  primary  gi^  is  to 
the  testator's  nephews  and  nieces  absolutely. 
Then  come  these  words,  which  create  the 
whole  difficulty:  "I  direct  that  all  my  pro- 
perty, whether  real  or  personal,  which  by  this 
my  will  I  leave  to  my  nephews  and  nieces" 
(again     terms    of  absolute    gift),    "shall, 
on    their  decease,    severally    be    divided 


equally,  share  and  share  alike,  between 
such  of  their  children  as  may  survive 
them."  Of  course  it  is  quite  correct  to 
say  that  this  clause,  standing  there  alone, 
notwithstanding  all  the  expressions  im- 
porting an  absolute  gift,  would  cut  down 
that  which  before  was  absolute  by  way 
of  settling  it  on  the  nephew  or  niece 
for  life,  with  remainder  to  their  children 
who  might  survive  them.  But  I  must 
read  on,  and  I  find  the  sentence  con- 
tinued thus  :  "  And  if  either  or  any  of 
my  nephews  and  nieces  should  die  before 
me,  or  before  they  shall  have  actually 
received  what  is  to  go  to  them  under  this 
will,  that  in  any  and  every  such  case  or 
cases  their  share  shall  be  divided  equally, 
share  and  share  alike,  between  their  children, 
and  in  default  of  children,  equally  between 
my  surviving  nephews  and  nieces ;"  again 
not  saying  anything  about  the  chilcUren 
of  those  nephews  and  nieces.  Now  these 
words  "actually  received"  do  throw  a 
light  which,  to  my  mind,  irresistibly  shews 
what  the  intention  of  the  testator  was.  It 
is  this  :  "  I  give  absolutely  to  my  nephews 
and  nieces  :  they  may  never  receive  their 
shares  (I  will  consider  how  he  puts  that 
more  particularly  presently) ;  if,  therefore, 
any  one  fails  to  receive  his  share,  it  is  to  go 
over  to  his  or  her  children,  or,  if  there  are 
none,  to  the  surviving  nephews  and  nieces.'* 
The  matter  presents  itself  to  the  testator's 
mind  in  two  ways :  "  They  may  die  before 
me,  or,  though  tiiey  survive  me,  they  may 
die  before  the  shares  are  paid  over  to  them.** 
I  have  no  doubt  that  was  in  his  mind  ;  and 
although  the  law  will  not  allow  the  latter 
disposition  to  take  efiect,  I  quite  agree  with 
Mr.  Rolt's  argument,  in  which  I  think 
the  Attorney  Qeneral  concurred,  that  words 
which  the  law  will  not  allow  to  operate  may 
yet  be  used  to  explain  the  intention  of  the 
testator.  The  intention  of  the  testator  seems 
to  have  been,  that  in  the  event,  and  only 
in  the  event,  of  his  nephews  and  nieces 
being  out  of  the  way  so  as  not  to  receive 
absolutely,  then  it  should  go  over  to  their 
children,  or,  in  default  of  children,  to  the 
surviving  nephews  and  nieces.  It  is  a 
common  impression  on  testators*  minds  that 
the  event  may  occur  of  death  before  actual 
receipt  of  property  given.  The  law  has 
interfered  on  account  of  the  extreme  diffi- 
culty of  meeting  such  a  wish.     In  the 
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case  of  Huteheon  ▼.  ManningUm^  Lord 
Thurlow  uses  the  expression  *'  immeasurable 
intention.'*  There  it  was  the  case  of  remit- 
tances from  a  distant  place  not  arriving  t6 
give  efifect  to  the  testator's  intention  till 
some  time  after  the  legatee's  death.  The 
legatee  over  was  intend^  to  take,  but  you 
cannot  measure  that  intention.  One  execu- 
tor may  be  more  active  than  another,  and 
get  in  the  assets  quicker ;  there  may  be  a 
debtor  to  the  estate,  and  he  may  not  pay 
his  debts  so  quickly  as  might  be  expected; 
you  cannot  tell  when  the  assets  will  be 
actually  collected,  and  the  Court  cannot 
give  effect  to  the  testator^s  intention,  that, 
if  the  legatee  should  die  before  the  property 
is  actually  received,  it  should  go  over,  but 
gives  it  to  him  alMolutely.  You  take  the 
original  intention  of  giving  the  property 
absolutely,  and  you  consider  eveiy  one  as 
actually  receiving  at  the  time  at  which  he 
first  becomes  entitled  to  receive,  vix.  at 
the  testator's  death. 

It  has  been  urged  that  it  is  begging  the 
question  to  say,  that  by  the  words  *'  before 
they  shall  actually  receive  what  is  to  go  to 
them,"  the  testator  refers  to  property  in 
which  the  legatees  have  an  absolute  interest 
But  I  must  look  at  the  whole  clause,  and  I 
think  that  the  words,  "  shall,  on  their  de- 
cease, be  divided  equally,  share  and  share 
alike,  among  such  of  their  children  as  may 
survive  them,"  are  not  explained  by  what 
follows.  If  they  are  to  be  taken  indepen- 
dently, the  provision  which  follows,  that  in 
case  any  of  the  nephews  and  nieces  shall 
die  before  absolute  receipt, — which  I  must 
refer  to  something  different  from  ''dying 
before  me," — his  or  her  share  shall  go  to 
the  children,  is  mere  surplusage. 

With  regard  to  its  being  a  mixed  fund  of 
realty  and  personalty,  and  the  words  "actu* 
ally  receive  "  not  being  applicable  to  real 
estate,  but  only  to  rents  and  profits,  atten- 
tion is  to  be  paid  to  that,  no  doubt  Still 
a  person  to  whom  land  is  given  absolutely, 
receives  it,  in  this  sense,  that  he  can  at 
any  moment  sell  it,  and  put  the  money 
into  his  pocket. 

On  the  whole,  thwefore,  I  cannot  under- 
stand these  words,  "before  they  have 
actually  received  what  is  to  go  to  them,"  as 
meaning  anything  else  but  this,  that  the  tes- 
tator contemplated  that  under  some  state  of 
yiings  the  legatees  would  actuidly  receiye 


and  be  able  absolutely  to  dispose  of  the 
whole  fimd.  The  scheme  of  the  will  is : 
I  give  to  them  absolutely,  but  they  may 
never  receive  what  I  give  them;  tbat 
may  happen  by  their  dying  before  me,  or  by 
their  death  before  they  have  actually  re- 
ceived the  fund ;  and,  in  either  event,  lie 
gives  the  proper^  over.  I  cannot  say  that 
the  case  is  not  one  of  difiicnlty ;  bnt  it 
appears  to  me  that  the  only  construction 
to  which  I  can  give  effect  is,  that  the  abso- 
lute gift  is  complete  as  to  those  who  sor- 
vived  the  testator.  I  answer  the  fint 
question,  therefore,  by  saying,  that  the 
nephews  and  nieces  who  survived  the  tes- 
tator took  absolute  interests ;  the  second, 
that  their  children  took  none. 

Soliciton— Menn.  Pemberton,  MeynoU  ft  Pw- 
berton,  fot  plaintiff;  Mr.  J.  Oowdy,  agent  for 
Meaaxa.  Towsaend  ft  Onnond,  Swindon,  for 
defendanta. 


PRATT  l>.  JEKNEB,  ex 

parte  jxnneb. 


Loan  BoMiLLT, 
M.R. 

LOBDB  JUBTTOKS. 

June  9,  27 ; 
July  4. 

Settlement —  Order  of  Divorce  Court— 
Separate  Estate  of  Wife— 22  <fc  23  Vict, 
e.  61.  s,  5. 

A  sum  of  money,  the  Vfif^9  fwtuuy 
had  been  settled  on  marviagey  to  tk 
separate  we  of  the  wife  for  life,  A 
decree  of  divorce  having  been  pronofoieed 
against  her,  at  the  suit  of  the  husbandj  the 
Judge  Ordinary  made  an  order,  under  the 
22  df  23  Viet.  c.  61.  s,  5,  that  the  trustee$of 
the  settlement  should  stand  possessed  of  the 
fund,  in  trftst  for  the  person  wAo,  under  iki 
settlement,  would  have  been  entitled  tsert 
the  wife  dead.  The  fund  being  in  eovri, 
the  husband,  as  the  person  so  next  entitled^ 
applied  for  an  order  for  the  payment  of^ 
income  to  him.  The  Master  of  the  BoUs 
considered  that  the  Court  of  Divorce  had  no 
Jurisdiction  to  make  the  original  order,  a^d 
refused  the  appUcatum;  but  ike  Lends  Jus- 
tices held  that  the  Court  of  Divorce  had 
jurisdiction,  and  ordered  the  income  to  be 
paid  to  the  husband. 

A  sum  of  mon^y  which  had  oiiginally 
belonged  to  the  lady,  was,  by  a  8ett]emaii> 


Vol.  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


683 


of  the  2nd  of  April,  1855,  made  in  con- 
templation of  marriage,  settled  upon  trust 
for  the  separate  use  of  the  wife,  without 
power  of  anticipation,  and,  on  her  death, 
leaving  her  husband  surviving,  for  him  for 
life,  and  then  for  children. 

The  marriage  was  dissolved  in  December, 
1865,  by  a  decree  of  the  Divorce  Courts 
at  the  suit  of  the  husband,  on  the  ground 
of  the  wife's  adidtery;  and  on  the  2nd  of 
May,  1866,  the  Judge  Ordinary  made  an 
order,  under  the  22  &  23  Vict.  c.  61.  s.  5. 
(1),  that  the  trustees  of  the  settlement^ 
or  other  persons  in  whose  names  the  fimd 
was  then  standing,  should  stand  possessed 
thereof  in  trust  for  the  person  who,  under 
the  trusts  of  the  settlement,  would  have 
been  entitled  thereto  if  the  wife  had  been 
then  dead 

The  fdnd  was  now  in  court,  having  been 
transferred  there  upon  the  trusts  of  the  set- 
tlement, in  consequence  of  a  suit  f  Pratt  v. 
Jmnerjf  which  had  been  instituted  by  the 
tnistees,  prior  to  the  dissolution  of  the 
marriage,  for  relief  from  the  trust. 

The  husband  applied  for  payment  of  the 
income  to  him  as  the  person  entitled  under 
the  order;  but  the  Accountant  General 
refused  to  act  upon  the  order  without  the 
authority  of  this  Court ;  and  the  Master  of 
the  Rolls,  on  the  9th  of  June,  refused  a 
petition  presented  by  the  husband  for  ob- 
taining such  authorization.  His  Lordship 
desired  that  the  matter  might  be  mentioned 
to  the  Lords  Justices ;  but  he  expressed  an 
opinion  that  the  Court  of  Divorce  had  not 
jurisdiction  to  make  the  order  in  question, 
and  that  a  wife's  interest  could  not  be 
destroyed  in  such  a  manner.  On  the  appli- 
cation accordingly  being  repeated  before 
the  Lords  Justices,  Loid  Justice  Turner, 
on  the  27th  of  June,  stated,  with  the  assent 
of  Lord  Justice  Knight  Bruce,  that  he 
thought  that  the  Court  of  Divorce  had 
jurisdiction,  for  that,  otherwise,  trustees 
could  not  safely  act  upon  an  order  made 
by  that  Court     With  this  intimation  of 

(1)  "The  Court,  after  a  final  decree  of  nullity 
of  manriage  or  diBsolution  of  marriage,  may  inquire 
into  the  existence  of  ante-nuptial  or  post-nuptial 
Mttlemfliita  made  on  the  parties  whose  marriage  is 
the  subject  of  the  decree^  and  may  make  such  onien 
with  reference  to  the  application  of  the  whole  or  a 
portion  of  the  property  settled,  either  for  the  bene- 
fit of  the  children  of  the  marriage  or  of  their  respec- 
tive panats,  as  to  the  Court  shall  seem  fit." 
Nbw  Sjouss,  85.— CBAva 


opinion  the  matter  was  remitted  to  the 
Master  of  the  Rolls;  but,  his  Lordship  still 
declining  to  make  the  order,  a  second  sup- 
plication  was  made  to  the  Lords  Justices, 
who  directed  that  the  wife  should  be  served, 
and  that  the  case  should  be  put  in  their 
Lordships'  paper  on  the  4th  of  July.  The 
wife  did  not  appear,  nor  had  the  remainder- 
man (the  only  child  of  the  marriage)  been 
served. 

Mr.  A.  G.  Langleyj  for  the  husband,  the 
petitioner,  referred  to 

Ling  v.  Ling  and  Croker,  34  Law  J. 
Rep.  (N.s.)  Pr.  M.  &  A.  52, 
where  the  Judge  Ordinary  had,  under  the 
22  <b  23  Vict,  a  61.  s.  5,  altered  a  settle- 
ment for  the  benefit  of  children.  He  asked 
to  have  his  costs  of  the  petition  out  of  the 
corpus.  This  had  been  allowed  in  a  petition 
under  the  Trustee  Relief  Act — 

In  re  Tumley,  ante,  313;   s.  c.  1  Law 
Rep.  Ch.  App.  152. 

Lord  Justice  Turner  continued  to  be 
of  opinion  that  the  order  of  the  Judge 
Ordinary  was  within  the  statutory  powers. 
The  order  asked  for  would  accordingly  be 
made.  But  payment  of  the  petitioner's 
costs  out  of  the  carpus  could  not  be 
directed.  The  circumstances  in  In  re 
Tnmley  were  different  from  those  of  the 
present  case. 

Lord  Justice  Kniqht  Bruce  concurred. 

Solicitor — Mr.  George  Price,  for  petitioner. 


[LLY.  I 

6.      j 


In  re  lord's  estate. 

LORD  V.  LORD. 


M.R 

Lord  Rovilly. 

July  2Q. 

Practice  —  Administration  Suit  —  Affi- 
davit verifying  Accounts — Cross-Examina- 
tionr^Notice  of  Points-^IS  <£r  16  Vict, 
c,  86.  8.  40. 

A  defendant  in  an  administration  suit, 
who  has  brought  in  his  accounts,  and  filed 
an  affidavit  verifying  them,  must  submit  to 
be  cross-examined  on  such  affidavit,  but  is 
entitled  to  have  notice  of  the  points  on  which 
it  is  intended  to  cross-examine  him. 

This  was  a  motion,  on  behalf  of  R. 
Hooper,  who  had  the  conduct  of  this  suit^ 

4S 
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that  the  defendant  James  Lord  might  be 
ordered  to  attend  before  the  examiner,  and 
submit  to  be  cross-examined  upon  an  affi- 
davit which  he  had  filed  in  the  sxiit. 

The  suit  was  an  administration  suit,  and 
a  decree  was  made  in  1863.  The  defendant 
Lord  had  brought  in  his  accounts,  and 
verified  them  by  affidavit  in  the  usual 
manner.  Hooper,  wishing  to  cross-examine 
him  on  this  affidavit,  served  him  with  a 
Bubpcena  to  attend  before  an  examiner  to 
be  cross -examined  thereupon,  but  gave 
him  no  notice  as  to  the  particular  points 
upon  which  it  was  intended  to  cross-examine 
him.  In  obedience  to  the  subpoena,  Mr. 
Lord  attended  before  the  examiner ;  but 
he  refused  to  be  sworn  or  to  answer  any 
questions.  Thereupcm  Hooper  made  this 
motion. 

Mr.  BaggaUay  and  Mr,  Morris^  in  sup- 
port of  the  motion,  referred  to  section  40. 
t)f  the  Chancery  Amendment  Act  (15  k  16 
Vict.  c.  86.)  and  to  Rule  15.  of  the  Gene- 
ral Order  of  the  5th  of  February,  1861. 

Mr.  E.  F.   Smith  and  Mr.   H.  Davey^ 
for  the  defendant  Mr.  Lord,  referred  to 
Wormsley  v.  StuH,  22  Beav.  398. 
The  General  Order  XXX  V.,  Rules  33, 

34. 
Ma7iby  V.  Bewtcke  (No.  2),  8  De  Gex, 
M.  &  G.  470 ;  s.  c.  26  Law  J.  Rep. 
(N.S.)  Chanc.  20  ; 
and  argued  that  an  affidavit  of  this  kind, 
which  had  been  filed  merely  for  the  pur- 
pose of  verifying  the  defendant's  account, 
was  not  made  for  any  benefit  to  the  defen- 
dant, and  therefore  could  not  properly  be 
a  subject  for  cross-examination.      At   all 
events,  Mr.  Lord  was  entitled  to  have  due 
notice  of  the  points  upon   which  it   was 
intended  to  cross-examine  him. 

The  Masteb  of  the  Rolls,  said  he  was 
of  opinion  that  the  applicant  was  entitled 
to  cross-examine  the  defendant  on  the 
affidavit,  but  must  give  the  defendant 
notice  of  the  points  on  which  he  intended 
to  cross-examine  him.  Costs  to  be  costs 
in  the  cause. 

^oliciton — MefHTB.  Cbauntler  &  Crouch,  for  appli- 
cant ;  Mawrs.  Willoughbj  k  Cox,  for  defeudant. 


Stttart  V  C   i 

A   ril'19'        (    ^*^^^^SON  r.  JOCGHIK. 

Will — Bequest — Fa  he  A  s-w  mption  of 
Character  by  Legatee — Misdencriptim. 

Where  a  legacy  Jios  been  given  to  a  Ugatet 
in  a  character  which  has  been  framlulenth 
assumed  by  her,  and  t-hf  existence  of  which 
character  inay  be  considered  to  be  the  S'At 
motive  of  the  festalor^s  bounty,  the  Ifga^ 
fails. 

A  testator  gave  the  income  of  his  real  and 
personal  estate  to  a  u^man  whtM  he  described 
in  his  mil  as^  and  supposed  to  be,  his  teife. 
A  marriage  ceremony  had  been  performM 
between  the  testator  and  such  woman^  but 
when  it  took  place  she  knew  she  had  a  hndtrnd 
living : — Held,  thai  the  bequest  vfos  void  ly 
reason  of  the  fraud  practised  on  the  testate. 

The  testator  gave  a  legacy  ta  his  ^^step- 
daughter 8.  W,"  the  daughter  of  the  abm 
woman  : — Held,  that  such  legacy  was  validj 
the  supposed  motive  for  the  gift  not  being 
due  to  any  fault  oti  the  part  of  S.  W. 

William  Thompson,  by  his  wiU,  dated 
the  20th  of  May,  1864,  gave  his  real  aitd 
personal  estate  to  his  executors,  the  plaintiff 
John  Wilkinson  and  the  defendant  Charles 
Joughin,  upon  trust  to  permit  his  wife 
Adelaide  to  receive  firom  his  death  the  net 
annual  income  thereof  during  her  life,**  and 
after  her  death  he  directed  his  tmsteeB  to 
sell  his  real  estate  and  to  convert  and  get 
in  his  personal  estate,  upon  lanst  for  his 
children  as  therein  mentioned,  and  in  de- 
faidt  of  any  child  of  his  being  so  entitled, 
then  upon  trust  to  pay  certain  legacies,  and 
as  to  the  residue,  ''  for  his  step-d«Dghter 
Sarah  Ward,  for  her  absolute  use,  but  in 
case  she  should  die  without  leaving  issue, 
upon  trust  to  pay  l^e  said  monies  to  Joho 
Wilkinson  and  the  testator's  cousin  Anne 
Hanunondin  equal  shares;  and  the  testator 
directed  that  his  wife  should  out  of  the 
income  of  his  said  estate  maintain,  educate 
and  bring  up  his  children  until  the  age  <^ 
twenty-one  years,  and  that  she  should  re- 
ceive and  enjoy  such  income  as  her  separate 
estate  without  the  control  or  interference 
of  any  future  husband,  and  her  reoapt  to 
be,  notwithstanding  coverture,  an  effectual 
discharge  for  the  same." 

The  testator  ditd  in  July,  1864,  but 
without  leaving  any  issue. 
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In  October,  1849,  Thomas  Ward  mar- 
ried Adelaide  Rowntree  at  Great  Qrimsby, 
and  Sarah  Ward  was  a  child  of  that  mar- 
riage. Ward  and  his  wife  afterwards  sepa- 
rated, and  she,  in  May,  1863,  went  through 
the  ceremony  of  marriage  at  Liverpool  with 
the  testator. 

The  bill  alleged  that  although  her  hus- 
band Thomas  Ward  was  alive  in  May,  1863, 
Adelaide  Ward  represented  herself  to  be 
a  widow,  and  that  the  testator  believed  her 
to  be  such. 

The  bill  was  filed  to  carry  into  execution 
the  trusts  of  the  will  of  the  testator,  for 
a  declaration  of  the  rights  of  the  parties 
interested  under  his  will,  and  for  the  ad- 
ministration of  his  estate. 

The  defendant  Mrs.  Ward,  in  her  answer, 
stated  that  when  the  ceremony  of  marriage 
was  iierformed  between  herself  and  the 
testator,  she  believed  that  her  husband  was 
<lead,  and  that  it  was  not  until  after  the 
testator's  death  she  ascertained  her  husband 
was  alive. 

The  evidence  for  the  plaintiff  was  to  the 
effect  that  when  Mrs.  Ward  performed  the 
ceremony  of  marriage  with  the  testator 
she  knew  her  husband  was  alive,  but  that 
she  kept  such  knowledge  from  the  testator, 
who  believed  her  to  be  a  widow,  and  con- 
tinued in  that  belief  up  to  his  death. 

The  questions  were,  whether  the  gifts 
to  Adelaide  Ward  and  Sarah  Ward  were 
invalidated  as  to  the  former  by  fraud,  and 
as  to  the  latter  by  fraud  and  misdescription, 
and  whether  Sarah  Ward  took  absolutely 
or  not 

Mr,  Malins  and  Mr,  Horsey^  for  the 
plaintiff,  in  -support  of  the  invalidity  of 
the  gift  to  Adelaide  Ward,  relied  on 

KeHMll  V.  AbboU,  4  Ves.  802, 
where  a  gift  by  a  woman  to  a  man  whom 
she  described  as,  and  supposed  to  be,  her 
husband,  but  who  at  the  time  of  the  cere- 
mony of  marriage  which  he  went  through 
with  her  had  a  wife  alive,  was  held  to  faiL 
In 

Giles  V.  Crilesy  1  Keen,  685 ;  s.  c  6  Law 

J.  Rep.  (n.s.)  Chanc.  4,  nom.  Penr 

fold  V.  GiUs^  and 

Rutht<m  V.  Oo66,   5  Myl.  &  Cr.    145: 

affirming  s.  c  9  Law  J.  Rep.  (n.s.) 

Chanc.  110, 

no  fraud  was  practised  by  the  legatee  on 

the  testator.     Sarah  Waid  also  was  not 


entitled,  as  she  claimed  through  a  fraud, 
and  was  misdescribed  in  the  will 

Mr.  Bardswdly  for  the  defendants,  the 
Wards,  contended  that  there  had  been  no 
intentional  misrepresentation  on  the  part 
of  Mrs.  Ward  as  to  her  being  a  widow. 
She  and  Sarah  Ward  were  both,  entitled 
under  the  testator^s  will,  and  the  latter 
absolutely. 

Stuakt,  V.C— The  gift  to  Adelaide 
Ward  is  clearly  void.  What  she  has  sworn 
to  in  her  answer  has  been  distinctly  dis- 
proved by  the  evidence,  which  shews  that 
she  imposed  in  a  gross  manner  upon  the 
testator  by  falsely  representing  to  Mm  that 
she  was  a  widow  at  the  time  she  went 
through  the  ceremony  of  marriage  with 
him.  Therefore  there  must  be  a  declaration 
to  the  effect  that  the  bequest  to  Adelaide 
Ward,  the  pretended  wife  of  the  testator, 
is  void,  and  there  must  be  the  usual  decree 
for  the  administration  of  his  estate. 

The  right  of  the  infant  Sarah  Ward 
seems  to  me  very  clear.  An  attempt  has 
been  made  to  shew  that  inasmuch  as  the 
testator  was  defrauded  by  the  woman  whom 
he  believed  to  be  hie  wife,  and  was  through 
that  fraud  induced  to  believe  that  her  child 
was  his  step-daughter,  the  bequest  to  the 
child  fails.  In  the  case  referred  to  of  Ken- 
nell  V.  AbfjoU,  Lord  Alvanley  took  care  to 
distinguish  clearly  between  the  cases  of  a 
legatee  who  has  been  guilty  of  fraud  and 
a  legatee  who  is  entirely  free  from  such 
an  imputation.  In  my  opinion  there  is  no 
warrant  for  saying  that  the  language  of  the 
will  is  a  misdescription,  since  the  testator 
knew  the  infant  legatee  personally,  and 
intended  to  benefit  her  personally.  Sarah 
Ward  therefore  is  entitled  under  the  will; 
but  I  have  some  difi&culty  in  now  declaring 
that  she  is  absolutely  entitled,  having 
regard  to  the  terms  of  the  gift  over. 

There  must  be  a  declaration  that  the 
gift  to  Sarah  Ward  is  valid;  but  the  ques- 
tion whether  it  is  absolute  or  not  must 
be  left  oi>en  until  the  hearing  on  further 
consideration. 

Solicitors— Me88W.  Underbill  &  Field,  agents  fop 
Mp.  Etty,  Liverpool,  fop  plaintiff;  Messrs. 
Chester  k  Urquhart,  agents  for  Mr.  W.  K. 
Tyrer,  1  Jverpool,  for  defendants. 
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JEFFRTE8     V,    THE     AORA 
AND  HASTKRMAK'S  BAKK 

(limited). 
Banker  arid  Customer — General  Lien. 

5.  discounted  with  the  A.  and  M,  bank  hUls 
of  exchange  drawn  against  goods  consigned 
to  India,  handing  over  the  hills  of  lading 
as  security.  The  A.  and  M,  hank  carried 
a  part  of  the  discount  value  of  the  hills  to  a 
stispense  account  till  advice  of  the  payment 
of  the  hills,  to  form  a  "  margin "  or  addi- 
tional security  against  a  fall  in  price  of 
ike  goods,  and  gave  <tceount<tble  receipts  for 
such  margins,  S,  deposited  three  of  such 
receipts  unth  the  plaintiffs,  who  gave  notice 
to  the  A.  and  M.  hank.  The  hills  having 
heen  duly  honoured, — Held,  that  the  A.  and 
M.  hank  were  entitled  to  a  lien  on  the  mar- 
ginal receipts  for  such  sums  as  were  actually 
due  and  payable  to  them  by  8.  at  the  times 
when  the  marginal  receipts  respectively  became 
payable,  in  respect  of  liabilities  contracted 
before  notice  of  the  deposit  was  received,  hut 
not  to  a  lien  for  sums  not  actually  due. 

Where  a  plaintiff  makes  a  too  extensive 
claim,  the  defendant,  if  he  resist  the  entire 
dainty  must  pay  costs  up  to  ^  hearing. 

The  plaiiitiff  in  this  suit  was  the  public 
officer  of  the  Royal  Bank  of  Liverpool,  and 
the  bill  was  filed  against  a  limited  banking 
company,  which,  up  to  June,  1864,  was 
known  as  the  Agra  and  United  Service 
Bank  (Limited),  but  having  in  April,  1864, 
purchased  the  business  of  Messrs.  Master- 
man,  Peters,  Mildred  <fe  Co.,  they  changed 
their  name,  by  permission  of  the  Board  of 
Trade,  to  The  Agra  and  Masterman's  Bank 
(Limited).  The  circumstances  under  which 
the  bill  was  filed  are  as  follow  : 

Louis  Speltz,  a  merchant  in  Liverpool, 
had  an  account  with  the  Royal  Bank,  and 
with  the  Agra  and  United  Service  Bank.  He 
was  in  the  habit  of  purchasing  goods  in 
this  country,  in  execution  of  orders  received 
by  him  from  persons  carrying  on  business 
in  India,  and  then  of  consigning  and  ship- 
ping such  goods  to  India,  to  the  persons  on 
whose  behalf  they  had  been  purchased,  and 
drawing  bills  of  exchange  for  the  price 
upon  the  consignees.  The  bills  of  exchange 
were  generally  made  payable  ninety  days  after 
sight,  and  they  were  negotiated  by  Speltz  in 
England,  and  the  bills  of  lading  and  other 


documents  of  title  relating  to  the  'goods 
were  handed  over  by  him  to  the  peraoos 
with  whom  the  bills  of  exchange  were 
negotiated,  and  they  forwarded  the  bills  of 
exchange  and  the  documents  to  their  agents 
in  Indm.     Those  agents  presented  the  bills 
of  exchange  to  the  consignees  upon  whom 
they  were  drawn,  first,  for  acceptance,  and, 
subsequently,    at  matnrily,  for  payment; 
and  upon  payment  the  bills  of  exchange, 
as  well  as  the  bills  of  lading  and  ether 
documents,  were  handed  over  to  the  pe^ 
sons  meeting  the  bOls  of  exchange,    llnu 
the    documents    representing    1^   goods 
always  remained  in  the  possesaiaii  of  the 
holders  of  the  bills   of  exchange  drawn 
against  those  goods  until  such  bUlawece 
paid,  and  by  this  means  the  payment  in 
full  of  those  bills  at  maturity  was  secured 
in  every  event  except  in  that  of  an  actual 
fedl  in  the  value  of  the  goods  below  the 
sum  drawn  against  them. 

Some  of  the  bills  of  exchange  yMdi 
were  drawn  by  Speltz,  in  manner  above 
mentioned,  were  n^otiated  by  him  wi& 
the  Agra  and  United  Service  Bank,  and  the 
course  of  dealing  adopted  between  Spelts 
and  the  bank  was,  that  upon  the  handing 
over  by  him  to  that  bank  of  such  bills 
of  exchange  the  bank  at  once  paid  over 
to  him,  or  placed  to  his  credit  in  his  bank- 
ing account,  somewhat  less  than  the  Ml 
discount  value  at  that  date  of  the  bills 
handed  over  by  him,  and  retained  the  diSe^ 
ence  between  the  sums  thus  placed  at  his 
disposal  and  the  full  value  of  the  bills  so 
purchased  by  the  bank  to  provide  against 
any  actual  fidl  in  the  value  of  the  goods, 
and  by  way  of  complete  security  to  the 
bank  for  the  payment  in  full  at  maturi^ 
of  the  bills  so  discounted.  For  tihe  balance 
or  margin  thus  retained  the  bank,  in  each 
case,  handed  to  Spelts  a  memorandum  of 
receipt  stating  the  purpose  for  which  the 
sum  therein  mentioned  was  to  be  retained, 
and  agreeing  to  pay  interest  thereon. 

Such  "  marginal  receipts  "  were,  mmiaiis 
mutandis,  in  ^e  following  form  : 

"The  Agra  and  United  Service  Bank 
(Limited),  incorporated  by  Royal 
Charter, 

<*  27,  Cwmon  Street,  Londan, 
«'28rd  April,  1864. 

"  Received  on  account  of  L.  Speltz,  &q. 
thesum  of  twelve  hundred  andsix^  pounk, 
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to  be  held  by  tbis  bank  as  security  until 
advice  of  payment  of  bills  for  as  over,  dated 
22nd  April,  1864,  on  Messrs.  Passmore  <& 
Co.y  Bombay,  and  to  bear  interest  at  1 7o 
below  the  Bank  of  England  minimum  rate, 
but  not  to  exceed  3L  per  cent  per  annum. 

"  W.  Shipman, 
''  1,260/L  p.  General  Manager." 

The  amounts  for  which  the  biUs  referred 
to  were  drawn  were  indorsed  on  the  back 
of  the  receipt 

In  September,  1864,  Speltz  had  over- 
drawn his  account  at  the  Royal  Bank,  and 
was  pressed  to  give  security.  He  accord- 
ingly indorsed  to  the  bank,  and  deposited 
with  Mr.  Withers,  the  manager,  four  of 
such  marginal  receipts,  accompanying  the 
deposit  by  the  following  letter : 

"LtYerpOol,  Sept  27, 1864. 
«H.  H.  Withers,  Esq., 

'^  Royal  Bank  of  Liverpool 
^'  Dear  Sir, — I  beg  to  hand  you  inclosed, 
as  security  for  advances  made  to  me  in 
gen^iil  account  by  your  bank,  receipts  of 
the  Agra  and  U.  S.  Bank  for 

"£1,260  dated  23rd  April 
370      „      30th    „ 
450      „      25th  June. 
470      „      29th    „ 


£2,550 
representing  deposits  lodged  there  until 
advice  of  payment  of  certain  biUs  men- 
tioned therein  on  Messrs.  Passmore  <fe  Co. 
at  Bombay.  On  advice  of  such  payment 
I  shall  retire  these  deposit  receipts,  and 
until  then  I  request  you  to  hold  them,  and 
only  to  collect  them  yourself  on  my  fedling 
to  take  them  up.    I  am,  kc^ 

"  L.  Speltz." 

The  bills  to  which  these  marginal  re- 
ceipts related  were  duly  honoured  at  matu- 
rity in  India. 

On  the  12th  of  October,  1864,  notice  of 
t^  deposit  was  given  to  the  Agra  and 
Masterman's  Bank,  and  on  the  same  day 
Speltz  suspended  payment  He  was  then 
indebted  to  the  last-mentioned  bank  on  his 
general  account  in  the  sum  of  392/.,  and 
was  also  liable,  as  acceptor,  to  a  large 
amount  in  respect  of  bills  drawn  by  or 
indorsed  to  the  bank,  and  was  liable,  or 
contingently  liable,  in  respect  of  bills 
indorsed  by  him  to  the  bank;  but  as  to 
many  of  such  liabilities  no  sum  was,  on 


the  12th  of  October,  1864,  presently  due 
and  payable. 

The  Royal  Bank  prayed  that  the  defen- 
dant bank  might  be  declared  a  trustee  for 
them  of  the  sums  mentioned  in  the  depo- 
sited marginal  receipts,  and  be  ordered  to 
account  accordingly. 

The  defendant  bank  contended  that  these 
sums  were  subject  to  their  general  lien  as 
bankers,  and  as  Speltz  was  now  indebted 
to  them  in  an  amount  exceeding  that 
secured  by  the  marginal  receipts,  they 
claimed  a  right  to  retain  the  whole  of  such 
lastrmentioned  amounts.  In  their  answer, 
referring  to  their  practice  of  retaining  the 
margins  already  referred  to,  they  stated 
the  course  of  dealing  between  themselves 
and  Speltz  as  follows: 

Upon  each  such  transaction  occurring 
credit  was  given  for  the  margin  to  Speltz 
in  the  marginal  account,  with  interest  at  K 
per  cent  below  the  minimum  rate  allowed 
by  the  Bank  of  England,  but  not  in  any 
case  exceeding  3/.  per  cent  per  annum. 
The  margin  was  retained  by  the  bank  and 
credited  to  Speltz  in  the  marginal  account 
until  the  bank  received  advice  in  London 
of  the  bills  of  exchange  being  duly  ho- 
noured, at  maturity,  in  India;  and  upon 
the  bank  receiving  such  advice  credit  was 
given  to^peltz  in  his  general  banking  ac- 
count for  the  margin,  and  also  for  the  inter- 
est then  due  thereon,  and  thereupon  Speltz 
was  debited  in  the  marginal  account  with 
the  maigin  and  the  interest  thereon.  The 
margin  and  the  interest  thereon  thus  formed 
part  of  the  general  banking  account  be- 
tween the  bank  and  Speltz,  and  although 
there  was  a  separate  account  of  it  in  the 
marginal  account  until  the  bank  received 
advice  of  the  bills  of  exchange  being  duly 
honoured  at  maturity  in  India,  still  the 
bank  always  treated  it  as  subject  to,  and 
they  submit  that  it  was  always  subject  to, 
their  general  lien  as  bankers  for  securing 
not  only  the  payment  of  the  particular  bills 
of  exchange,  but  also  the  amount  due  tP 
them  from  Speltz  on  his  general  banking 
account;  and  Speltz  well  knew  and  ac- 
quiesced in  its  being  so  treated ;  and  in  the 
books  of  the  said  bank  and  in  their  pass- 
book with  Speltz  it  was  always  so  treated. 

Sir  H,  Cairns  and  Mr,  North,  for  the 
plaintiffs. — Thesumsfor  which  the  marginal 
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receipts  were  given  were  retained  to  meet 
a  specific  liability,  and  therefore  were  not 
subject  to  the  bankers'  general  lien.  At  all 
events,  no  such  sum  is  subject  to  any  lien 
in  respect  of  bills  on  which  Speltz  was  liable 
as  iudorser,  but  which  did  not  mature  till 
after  the  time  when  advice  of  the  due  pay- 
ment of  the  bill  in  India,  in  respect  of 
which  it  was  kept  as  security,  was  re- 
ceived— 

Brandao  v.  Bamett,  12  Q.  <k  F.  787. 
Davuf  V.  Boivsher^  5  Term  Rep.  488. 
Wykle  V.  Radford,    33  Law  J.  Rep. 

(n.s.)  Chanc.  51. 

Cumming  v.  Shandy  5  HurL  &  N.  95; 

8.C.  29  Law  J.  Rep.  (n.s.)  Exch.  129. 

Mr.  Bolt  and  Mr.  Dickinson^  for  the 

Agra  and  Masterman's  Bank. — The  general 

lien  of  a  banker  can  only  be  excluded  by 

its  being  clearly  not  contemplated  by  the 

transaction,  as  where  plate  or  title-deeds 

are  deposited.  As  in 

Jozies  V.  Peppercomey  Johns.  430 ;  s.  c. 

2S  Law  J.  Rep.  (n.s.)  Chanc  158. 

Bock  V.  Oorissefiy  2  De  Gex,  F.  &  J. 

434;  S.C.    30   Law  J.   Rep.    (n.s.) 

Chanc.  39 :  overruling  29  Ibid.  673. 

And  the  lien  extends  to  a  dehitum  in  pros- 

sfnti  solvendum   in  futurOy  which   money 

advanced  by  an  indorsee  upon  a  bill  of 

exchange  is. — 

AUager  v.  Curriey  12  Mee.  <fe  W.  751 ; 

s.  c  13  Law  J.  R«p.  (n.s.)  Exch.  203. 

The  Alliance  Beink  v,  Holfordy  16  Com. 

B.  Rep.  N.S.  460. 
Inman  v.  C/are,  Johns.  769. 
The  following  authorities  relate  to  the  right 
of  setolF  in  bankruptcy — 

Ex  parte  Deeze,  1  Atk.  228,  see  note 

(l),p.  229; 
Ex  parte  Pre^cotty  Ibid.  230. 
[The  Agra  and  Masteryian's  Bank  v. 
Hoffman,    34    Law    J.    Rep.    (n.s.) 
Chanc.  2S5y  was  also  referred  to.] 
Sir  H.  Caimiy  in  reply,  cited — 
Young  v.  the  Bank  of  Baigaly  1  Moa 
P.C.  150. 

Wood,  V.C.  (after  stating  the  facts)  said 
— The  first  question  which  I  have  to  con- 
sider is,  what  is  the  exact  character  of  these 
notes,  because  the  case  is  not  precisely  that 
of  a  deposit  of  specific  things,  as  title- 
deeds  or  a  plate-chest,  as  a  security  to  the 
banker  for  a  specific  purpose,  whidi  there- 


fore are  applicable  to  that  purpose  only, 
and  not  subject  to  a  general  Uen,  as  was 
decided  in  the  case  of  Brandao  v.  Bamett. 
These  documents  in  truth,  represent  this: 
a  debt  due  from  the  bank  with  an  engage- 
ment to  pay  that  debt  to  the  person  to  whom 
they  gave  the  receipt  note,  upon  a  certain 
condition,  and  at  a  time  defined  by  the 
condition,  namely,  whenever  they  receive 
intelligence  that  the  bills  in  respect  of  the 
discount  of  which  they  took  this  species  uf 
security,  or  retainer,  by  way  of  security, 
had  been  duly  paid^md  satined.  It  is,  in 
other  words,  a  debt  which  will  accrue  due 
and  payable  from  the  bank  on  that  event 
happening. 

It  is  argued  in  the  first  place,  on 
behalf  of  the  defendant  bank,  that  there 
was  a  special  contract  between  them  and 
Speltz,  in  virtue  of  which  they  were  entitled 
to  consider  the  money  carried  to  the  mar- 
ginal account  as  forming  part  also  of  the 
general  account,  and  therefore,  quite  inde- 
pendently of  any  question  of  tJie  general 
law  of  the  case,  subject,  by  virtue  of  this 
special  agreement,  to  their  general  lien  as 
bankers.  It  does  not  seem  to  me  that  any 
such  special  contract  was  made  out,  and, 
indeed,  I  do  not  think  that  the  principles 
upon  which  I  must  decide  this  case  will  be 
affected  by  that  consideration  one  way  or 
the  other.  The  defendants  also  say  that 
there  were  very  heavy  liabilities  on  outstand- 
ing bills,  and  that  they  would  have  retained 
these  balances  when  they  became  due,  a^ 
a  guarantie  against  those  outstanding  bills. 
I  apprehend  they  never  could  do  that  iji 
any  Court  of  law,  and  of  course  there  is  no 
equity  of  the  kind ;  you  cannot  r^ain  a 
sum  of  money  which  is  actually  due  against 
a  sum  of  money  which  is  only  to  become 
due  at  a  future  time,  except  in  the  case  of 
bankruptcy,  which  gives  rise  to  a  totally 
different  consideration  under  the  statute. 

The  rights  and  position  of  the  parties 
seem  to  be  as  follow.  We  will  first  consider 
how  the  case  would  stand  with  Speltz 
alone,  if  he  had  not  assigned  over  these 
receipts.  I  apprehend  that  when  the  bank 
was  advised  of  a  bill  being  paid,  the  money 
mentioned  in  the  corresponding  receipt 
would  become  a  debt  due  from  the  bankers. 
The  receipt  is  )a  memorandum  of  a  debt 
to  become  due  mider  those  circQnuttanced. 
I  do  not  apprehend  that  it  would  havebe«ii 
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possible  for  S\ye\tz  to  say,  "  T  only  let  you 
have  these  until  you  should  be  advised  of 
the  bills  being  paid;  I  was  then  to  be  paid 
under  any  state  of  circumstances,  whether 
I  was  largely  your  debtor  or  not."    How 
could  he  have  enforced  such  a  payment? 
There  would  be  a  simple  set-off  at  law ;  he 
would  have  brought  his  action  for  money  then 
due,  and  there  would  have  been  a  simple 
set-off  for  aD  sums  actually  due  from  him.  I 
conceive  that  as  between  Speltz  and  the 
bank,  at  all  times  when  the  bills  became 
due,  the  bank  would  have  been  entitled  to 
set  off  any  monies  actually  due,  on   any 
account,  from  him  to  the  bank.  As  to  mere 
liabilities,   it  is  equally   clear  that  they 
could  not  set  them  off.    How,  then,  is  the 
case  affected  by  the  notice  received  of  the 
assignment  by  S|»eltz  of  this  debt  ?  I  appre- 
hend that  the  bank  cannot  be  put  in  any 
worse  position   as  to  liabilities    actually 
accrued    before  they  had   notice   of   the 
assignment,  though  not  then  matured,  pro- 
vided they  were  matured  when  the  debt 
became  payable;  they  would  have  a  right 
to  say,  "  We  held  all  these  various  securities; 
we  knew  all  our  rights  of  set-off;  we  knew 
when  thefle  became  due  there  would  be  other 
debte  due  at  the  same  time,  and  that  we 
sliould  set  the  one  off  as  against  the  other, 
and  our  right  cannot  be  interfered  with  by 
any  dealing  of  yours  with  strangers,  until 
we  had  notice  of  such  dealing. ".Therefore, 
what  appears  to  me  the  proper  decree  to 
make   is   this :  Declare  that  the  plaintiff, 
as  the  pnblic  officer  of  the  Bank  of  Liver- 
pool, is  entitled  to  be  paid  by  the  defen- 
dants, the  Agra  &  Masterman's  Bank,  the 
sevma  sums  of  1,260/.,  370/.,  450/.  and 
470/.,  mentioned  in  the  several  marginal 
receipts  in  the  bill  set  forth,  subject  only 
to  a  set-off,  as  regards  each  of  the  said 
sums,    of  any  monies  actually   due  and 
payable  to  the  said  bank  by  Speltz,  at  the 
time    when    the    said    marginal   receipts 
respectlTely  became  payable,  and  upon  lia- 
bilities contracted  by  Speltz  before  the  12th 
of  October,  1864,  on  which  day  the  defen- 
dantSy   the  bank,  received   n<ytioe  of  the 
a&oignment  of  the  several  above-mentioned 
sums  fn>m  the  plaintiff,  as  representing  the 
Liverpool  Bank.   Then,  I  think,  the  defen- 
dants, the  Agra  &  Masterman's  Bank,  must 
)>ay  the  costs  of  the  suit,  inasmuch  as  they 
altogether  rejected  any  acknowledgment  of 
the  transaction  whatever, 


Jifr.  Rolt,  —  Your  Honour  will  notice 
that  the  prayer  is,  "  That  it  may  be  declared 
that  the  defendant,  the  bank,  is  a  trustee 
for  the  said  Royal  Bank  of  Liverpool  of 
the  whole  of  the  said  sums." 

Wood,  V.C. — Ka  person  demands  a  little 
more  than  he  is  entitled  to,  and  the  defen- 
dants resist  the  demand  in  toto,  they  ought 
to  pay  the  costs  up  to  the  hearing. 

Sulicitors-^Memrci.  FieM,  Hoscot:  &  Ci>.,  agents 
for  Messm.  LowndoB  Jt  Co.,  Liverpiiol,  for 
plaintiff;  MeMsra.  Uptuus,  Johusoo  &  Upton, 
for  (lefendiiuttf. 


Stuart,  V.C.  f  In  re  tanner's  trusts. 
June  12.     \  In  re  trustee  relief  act. 

Trmffe  Eelief  Act— 10 it'  U  Vict,  c.9G.— 
CosU —  Tena  n  t  for  L  ife. 

On  (he  2rHh  of  Jvli/,  1864,  an  order  ttxis 
made  for  tiie.  payment  of  ilie  dividemh  on  a 
sum  ofst/)ck  paid  into  court  under  the  Trwttee 
Relief  Act,  10  ^  11  Virt.  c,  96,  to  tJte  per- 
son entitled  thereto  for  life.  On  the  1 2th  of 
Jvne,  1866,  the  Court,  on  the  application 
of  the  tenant  for  life,  made  an  alteration 
in  tJu  order  of  tlie  25th  of  July,  1864,  hy 
directing  the  costs  of  the  petitioner  to  be  paid 
out  of  tJie  corpus. 

An  order  was  made  in  this  matter  on 
the  25th  of  July,  1864,  directing  that  the 
dividends  to  accrue  on  a  sum  of  340/.  three 
per  cent  Bank  annuities,  paid  into  court 
under  the  Trustee  Relief  Act,  10  <fe  1 1  Vict, 
c.  96,  should  be  paid  to  the  petitioner,  who 
was  entitled  thereto  for  life,  and  ordering 
the  costs  to  be  (mid  by  the  petitioner  the 
tenant  for  life. 

Mr.  H.'F.  Bristowe,  for  the  petitioner, 
now  asked  that  an  alteration  might  be  made 
in  the  above  order  by  directing  the  costs  of 
the  petitioner  to  be  paid  out  of  the  corpus 
of  the  fund,  and  referred  to 

In  re  Turnley's  Trusts,  ante,  p.  313. 

Stuart,  V.C.  (June  12)  granted  the  ap- 
plication, and  directed  the  order  of  July, 
1864,  to  bear  date  as  of  this  day. 

Solicitor  —  Mr.  Percival    HtHlgkiiwon,  agent  for 
Mr.  K  C.  Petgrave,  Bath,  for  petitioner. 
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receipts  were  giTen  were  retained  to  meet 
a  specific  liability,  and  therefore  were  not 
subject  to  the  bankers*  general  lien.  At  ail 
events,  no  such  sum  is  subject  to  any  lien 
in  respect  of  bills  on  which  Speltz  was  liable 
as  iudorser,  but  which  did  not  mature  till 
after  the  time  when  advice  of  the  due  pay- 
ment of  the  bill  in  India,  in  respect  of 
which  it  was  kept  as  security,  was  re- 
ceived — 

Brandao  v.  Barfiett,  12  Q.  &  F.  787. 
Davut  V.  Boicskevy  5  Term  Rep.  488. 
Wylde  V.  Raui/ord,    33  Law  J.  Rep. 

(n.s.)  Chanc  51. 

Gumming  v.  Shandy  5  HurL  &  N.  95; 

S.C.  29  Law  J.  Rep.  (n.s.)  Exch.  129. 

Mr,  Bolt  and  Mr,  Dickinson^  for   the 

Agra  and  Masterman's  Bank. — The  general 

lien  of  a  banker  can  only  be  excluded  by 

its  being  clearly  not  contemplated  by  the 

transaction,  as  where  plate  or  title-deeds 

are  deposited.  As  in 

Jones  V.  Peppfrcomty  Johns.  430 ;  s.  c. 

28  Law  J.  Rep.  (n.s.)  Chanc.  158. 

Bock  V.  OarisseUy  2  De  Gex,  F.  &  J. 

434;  S.C.    30   Law  J.   Rep.    (n.s.) 

Chanc.  39:  overruling  29  Ibid.  673. 

And  the  lien  extends  to  a  dehitum  in  prce- 

senti  solvendum   in  fnturo,  which    money 

advanced  by  an  indorsee  upon  a  bill  of 

exchange  is. — 

Alsager  v.  Currte,  12  Mee.  &  W.  751  ; 

s.  c.  13  Law  J.  Rep.  (n.s,)  Exch.  203. 

The  Alliance  Bank  v.  Holford,  16  Com. 

B.  Rep.  N.S.  460. 
Inman  v.  Clare,  Johns.  769. 
The  following  authorities  relate  to  the  right 
of  8etK)ff  in  bankruptcy — 

Ex  parte  DeezCy  1  Atk.  228,  see  note 

(l),p.  229; 
Ex  parte  Prescott,  Ibid.  230. 
[The  Agra  and  Mastenpxtns  Bank  v. 
Jloffmauy    34    Law   J.    Rep.    (n.s.) 
Chanc.  2S5y  was  also  referred  to.] 
Sir  H.  Gaimiy  in  reply,  cited — 
Young  v.  the  Bank  of  Bengaly  1  Moo. 
P.C.  150. 

Wood,  V.C.  (after  stating  the  facts)  said 
— The  first  question  which  I  have  to  con- 
sider is,  what  is  the  exact  character  of  these 
notes,  because  the  case  is  not  precisely  that 
of  a  deposit  of  specific  things,  as  title- 
deeds  or  a  plate-chest,  ai>  a  security  to  the 
banker  for  a  specific  purpose,  which  there- 


fore are  i^plicable  to  that  purpose  only, 
and  not  subject  to  a  general  lien,  as  was 
decided  in  the  case  of  Brandao  v.  Bamett, 
These  documents,  in  truth,  represent  this: 
a  debt  due  from  the  bank  with  an  engage- 
ment to  pay  that  debt  to  the  person  to  whom 
they  gave  the  receipt  note,  upon  a  certain 
condition,  and  at  a  time  defined  by  the 
condition,  namely,  whenever  they  receive 
intelligence  that  the  bills  in  respect  eC  the 
discount  of  which  they  took  this  spedea  of 
security,  or  retainer,  by  way  of  seciuity, 
had  been  duly  paid^nd  satined  It  is,  in 
other  words,  a  debt  which  will  accrue  due 
and  payable  from  the  bank  on  that  event 
happening. 

It  is  argued  in  the  first  place,  oa 
behalf  of  the  defendant  bank,  that  there 
was  a  special  contract  between  them  and 
Speltz,  in  virtue  of  which  they  were  entitled 
to  consider  the  money  carried  to  the  mar- 
ginal account  as  forming  part  also  of  the 
general  account,  and  therefore,  quite  inde* 
pendently  of  any  question  of  tlie  geueial 
law  of  the  case,  subject,  by  virtue  of  this 
special  agreement,  to  their  general  hen  as 
bankers.  It  does  not  seem  to  me  that  any 
such  special  contract  was  made  out,  and, 
indeed,  I  do  not  think  that  the  principles 
upon  which  I  must  decide  this  case  will  be 
affected  by  that  consideration  one  way  or 
the  other.  The  defendants  also  say  that 
there  were  very  heavy  liabilities  on  outstand- 
ing bills,  and  that  they  would  have  retained 
these  balances  when  they  became  due,  ss 
a  guarantie  against  those  outstanding  bills. 
I  i^preheud  they  never  could  do  that  iu 
any  Court  of  law,  and  of  course  there  is  no 
equity  of  the  kind ;  you  cannot  retain  a 
sum  of  money  which  is  actually  due  agaiQ>t 
a  sum  of  money  which  is  only  to  become 
due  at  a  future  time,  except  in  the  case  of 
bankruptcy,  which  gives  rise  to  a  totally 
different  consideration  under  the  statute. 

The  rights  and  position  of  the  partis 
seem  to  be  as  follow.  We  will  first  consider 
how  the  case  would  stand  with  Spelt2 
alone,  if  he  had  not  assigned  over  thc&;e 
receipts.  I  apprehend  that  when  the  bank 
was  advised  of  a  bill  being  paid,  the  money 
mentioned  in  the  corresponding  receipt 
would  become  a  debt  due  from  the  bankers. 
The  receipt  is  a  memorandum  of  a  deU 
to  become  due  under  those  circumstance 
I  do  not  apprehend  that  it  would  have  been 
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possible  for  Sj^eltz  to  say,  "  I  only  let  you 
have  these  until  you  should  be  advised  of 
the  bills  being  paid;  I  was  then  to  be  paid 
iinder  any  state  of  circumstances,  whether 
I  was  largely  your  debtor  or  not."    How 
could  he  have  enforced  such  a  payment? 
There  would  bo  a  simple  set-oflf  at  law ;  he 
would  have  brought  his  action  for  money  then 
due,  and  there  would  have  been  a  simple 
set-off  for  all  sums  actually  due  from  him.   I 
conceive  that  as  between  Speltz  and  the 
hank,  at  all  times  when  the  bills  became 
due,  the  bank  would  have  been  entitled  to 
set  off  any  monies  actually  due,  on   any 
account,  firom  him  to  the  bank.  As  to  mere 
liabilities,   it  is  equally   clear  that  they 
could  not  set  them  off.    How,  then,  is  the 
case  affected  by  the  notice  received  of  the 
assignment  by  Speltz  of  this  debt?  I  appre- 
hend that  the  bank  cannot  be  put  in  any 
worse  position   as  to  liabilities    actually 
accrued    before  they  had   notice  of    the 
assignment,  though  not  then  matured,  pro- 
vided they  wero  matured  when  the  debt 
became  payable ;  they  would  have  a  right 
to  say,  "  We  held  all  these  various  securities; 
we  knew  all  our  rights  of  set-off;  we  knew 
when  these  became  due  there  would  be  other 
debts  due  at  the  same  time,  and  that  we 
should  set  the  one  off  as  against  the  other, 
and  our  right  cannot  be  interfered  with  by 
any  dealing  of  yours  with  strangers,  until 
we  had  notice  of  such  dealing. ".Therefore, 
what  appears  to  me  the  proper  decree  to 
make  is  this:  Declare  that  the  plaintiff, 
as  the  public  officer  of  the  Bank  of  Liver- 
pool, is  entitled  to  be  paid  by  the  defen- 
daatB,  the  Agra  &  Masterman's  Bank,  the 
BevenX  sums  of  1,260/.,  370/.,  450/.  and 
470/.,  mentioned  in  the  several  marginal 
receipts  in  the  bill  set  forth,  subject  only 
to   a  set-off,  as  regards  each  of  the  said 
sams,    of  any   monies  actually   due  and 
payable  to  the  said  bank  by  Speltz,  at  the 
time    when    the    said    marginal   receipts 
respectiYely  became  payable,  and  upon  lia- 
bilities contracted  by  Speltz  before  the  1 2th 
of  October,  1864,  on  which  day  the  defen- 
dants, the  bank,  received   notice  of  the 
aas>ignment  of  the  several  above-mentioned 
£(uiii8  from  the  plaintiff,  as  representing  the 
LiverpiX)!  Bank.  Then,  I  think,  the  defen- 
dants, the  Agra  &  Masterman's  Bank,  must 
l>ay  the  costs  of  the  suit,  inasmuch  as  they 
altogether  rejected  any  acknowledgment  of 
the  tranisaction  whatever. 


Mr,  RolL  —  Your  Honour  will  notice 
that  the  prayer  is,  "  Tliat  it  may  be  declared 
that  the  defendant,  the  bank,  is  a  trustee 
for  the  said  Royal  Bank  of  Liverpool  of 
the  whole  of  the  said  sums." 

Wood,  V.C. — If  a  person  demands  a  little 
more  than  he  is  entitled  to,  and  the  defen- 
dants resist  the  demand  in  totOy  they  ought 
to  pay  the  costs  up  to  the  hearing. 

SoUcitora  — Meran.  FieM,  Rtwctie  &  Ct>.,  agents 
for  Measn*.  Lowndea  &  Co.,  Liverpiiol,  for 
pUkintitf;  Me.xsra.  U(jtoa8,  Johutrou  &  Upton, 
for  tlefcndunttt. 


Stuart,  V.C.  f  In  re  tanner's  trusts. 
June  12.      \  In  re  trustee  relief  act. 

Trv^itee  Relief  Act— \()iL\\  Vict,  c.9G.— 
Costs —  Tenan t  for  Life, 

On  the  25th  of  Jnlj/,  1864,  an  onfer  wa-s 
made  for  the  payment  of  the  dividends  on  a 
snm  of  stock  paid  into  court  under  the  Trustee 
Relief  Act,  10  d&  11  Virt,  c.  96,  to  tlie  per- 
son entitled  thereto  for  life.  On  Hie  Vlth  of 
Jvne,  1866,  the  Court,  on  the  application 
of  the  tenant  for  life,  made  an  alteration 
in  the  order  of  tlce  25th  of  July,  1864,  by 
directing  the  costs  of  the  petitioner  to  be  paid 
out  of  iJie  c/nyus. 

An  order  was  made  in  this  matter  on 
the  25th  of  July,  1864,  directing  that  the 
dividends  to  accrue  on  a  sum  of  340/.  three 
per  cent  Bank  annuities,  paid  into  court 
under  the  Trustee  Relief  Act,  10  <fe  11  Vict, 
c.  96,  should  be  paid  to  the  petitioner,  who 
was  entitled  thereto  for  life,  and  ordering 
the  costs  to  be  paid  by  the  petitioner  the 
tenant  for  life. 

Mr.  H.-F,  Bristowe,  for  the  petitioner, 
now  asked  that  an  alteradon  might  be  made 
in  the  above  order  by  directing  the  costs  of 
the  petitioner  to  be  paid  out  of  the  corpus 
of  the  fund,  and  referred  to 

In  re  Turnley's  Ti-usts,  ante,  p.  313. 

Stuart,  V.C.  (June  12)  granted  the  ap- 
plication, and  directed  the  order  of  July, 
1864,  to  bear  date  as  of  this  day. 

Solicitor  —  Mr.  Percival   Ho«!gkinBon,  agent  for 
Mr.  £.  G.  Petgrave,  Bath,  for  petitioner. 
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re  THE  EUROPEAN 

BANK,  ex  parte  bat- 

LIS. 


Company  —  Winding-up  —  Petitioning 
Creditor's  Debt — Independent  Petitions — 
Costs  of  Shareholders  and  Creditors. 

A  debt  which  has  been  attached  in  the 
Lord  Mayor's  Court  is  not  sufficient  to 
support  a  petition  for  winding  up. 

The  rule  that  where  a  petition  for  winding 
up  succeeds^  shareholders  or  creditors  who 
s^ipport  it  are  allowed  otic  set  of  costs  between 
theniy  applies  equally  to  the  ease  where  the 
petition  fails  and  the  shareholders  or  cre- 
ditors oppose  (1). 

Where  several  petitions  are  presented  for 
winding  up  the  same  company,  and  an  order 
has  been  made  upon  one  of  them,  each  of  the 
subsequent  petitifjns  must  be  treated  indi- 
vid^tcUly  as  if  it  were  the  only  one  presented, 
and,  to  ai  title  the  petitioner  to  costs,  must 
disclose  such  facts  as  would  induce  the  Court 
to  make  a  winding-up  order  if  no  petition 
had  been  presented. 

This  was  one  of  six  petitions  presented 
for  the  winding  up  of  the  aboye-named 
company. 

An  order  for  winding-up  and  the  ap- 
pointment of  provisional  liquidators  had 
been  made  in  this  branch  of  the  Court  upon 
one  of  these  petitions,  which  had  been 
already  heard;  and  the  present  petition, 
which  had  been  transferred  to  this  Court 
in  consequence  of  that  order,  now  came  on 
to  be  dealt  with. 

The  petitioner,  Charles  Baylis,  was  a 
customer  of  the  bank,  and  at  the  date  of 
the  petition  there  was  a  balance  standing 
to  his  account  of  68/.;  but  it  appeared 
that  a  week  before  the  presentation  of 
the  petition  the  bank  was  served  with 
process,  issued  from  the  Lord  Mayor's 
Court,  whereby  the  petitioner's  debt  was 
attached  at  the  suit  of  the  Financial  Dis- 
count Company. 

Mt.  Haddan,  for  the  petitioning  creditor, 
submitted  that  he  was  at  least  entitled  to 
his  costs. 

(1)  Contm,  Lord  Kotnilly,  M.R,  in  In  i«  the 
Homber  Iitmworkt  Compuiy,  2  Law  Rep.  Eq.  15. 


J/r.  Qlasse  and  Mr.  Bojdmrgh,  for 
the  banking  company,  contended  that  the 
petition  ought  to  be  dismissed  with  ooeta. 
The  petitioner's  debt  was  only  68^,  sod  » 
that  had  been  attached  in  the  Lord  Mayoi^s 
Court,  the  petitioner  was  not  the  owner  of 
the  money,  and  wns  therefore  not  a  creditor. 
Consequently  he  had  no  certain  orprovible 
debt  at  all,  and  therefore  no  locus  d(mdi 
upon  a  petition  to  wind  up.  He  knew  that 
other  petitions  had  been  presented,  ud 
most  hiftve  been  aware  of  the  circnlar  issued 
by  the  bank,  giving  notice  that  the  affiuis 
were  being  wound  up  under  the  sapernaoa 
of  the  Court.  He  was  therefore  not  jus- 
tified, under  the  circumstances,  in  present- 
ing any  petition  at  all 

Mr.  T.  A.  Boberts,  for  certain  of  the 
shareholders,  opposed  the  petition  upon  the 
same  grounds. 

Mr.  J.  N.  Higgins,  for  the  party  who 
had  presented  the  first  petition,  said  tkt 
after  the  appointment  of  the  provisional 
liquidators  by  the  order  made  upon  that 
petition,  he  was  instructed  to  appear  upon 
this  petition,  and  inform  the  Court  of  snch 
appointment,  so  as  to  prevent  any  order 
being  made  which  would  interfere  with  the 
liquidators  so  appointed,  and  he  asked  for 
his  costs. 

Mr.  Haddan,  in  reply,  submitted  that  it 
was  only  necessary  to  shew  you  w^re  a  cre- 
ditor to  h^  entitled  to  present  a  petitioa 
The  amount  of  the  debt  was  immateriaL 
The  attachment  might  have  been  removed 
at  any  time,  and  the  petitioner  was  still  the 
owner  of  tiie  debt  On  the  question  of 
costs,  he  referred  to  the  practice  adopted  by 
the  Master  of  the  Rolls  of  refusing  the 
costs  of  opposing  shareholders,  even  where 

the  petition  was  diamiamMJ. 

KiKDEB8LSY,V.C.  (after  stating  the  feds) 
said  —  It  is  very  desirable  to  limit  the 
number  of  these  petitions ;  but  as  yet  no 
rule  has  been  established  for  doing  so.  As 
the  law  now  stands,  no  limit  can  be  put 
upon  the  number  of  petitions  iJiat  may 
be  presented  for  winding  up  any  company 
beyond  that  which  can  be  imposed  in  the 
way  of  costs ;  and  for  the  purpose  of  fixing 
that  limit,  each  petition  must  be  looked 
at  individually,  as  if  it  were  the  only  one 
presented.  Regarding  this  petition  in  that 
view,  how  do  matters  standi    The  attach- 
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ment  in  the  Lord  Mayor's  Court  does  not, 
as  contended^  transfer  the  debt  i  it  operates 
not  merely  as  a  8top-or(fer,  but  places  the 
money,  so  to  speak,  in  the  custody  of  the 
Lord  Mayor's  Court.     The  question  is,  if 
a  creditor,  under  those  circumstances,  pre- 
sented a  petition  for  winding  up,  would  the 
Court  grant  an  order  1    Is  it  not  clear  that 
it  would  noti    It  seems  to  me  that  the 
interest  of  the  petitioning  creditor  is,  by 
reason  of  the  attachment,  of  so  uncertain 
and  precanous  a  character,  that  I  ought 
not,  upon  the  application  of  such  a  person, 
to  impose  on  the  shareholders  the  burden  of 
a  winding-up.     I  must  have  dismissed  the 
application  in  the  first  instance  with  costs ; 
and  dealing  with  it  as  I  should  then  have 
done,  I  must  dismiss  it  with  costs  now. 

A  question  was  then  raised  as  to  the  costs 
of  the  parties  who  had  appeared  upon  the 
petition. 

Mr.  Haddan  contended  that  the  costs 
should  be  limited  to  those  incurred  by  the 
company,  citing — 

In  re  the  Humber  Ironworhs  Company^ 
2  Law  Rep.  Eq.  15; 
where  the  Master  of  the  Eolls  had  estab- 
lished the  rule  that  where  a  petition  to  wind 
up  a  company  was  dismissed,  the  petitioner 
would  be  ordered  to  pay  the  costs  of  the 
company,  and  of  any  person  attacked  by 
personal  charges  which  he  appeared  and  dis- 
proved, but  notof  any  other  person  appearing 
either  to  support  or  oppose  the  petition; 
while  if,   on  the  contrary,  the  winding-up 
order  was  made,  then  the  petitioner  and  the 
company  would  have  their  costs  out  of  the 
estate,  and  shareholders  and  creditors  who 
^appeared  to  support  the  petition  would  have 
one  set  of  costs  among  them.     He  sub- 
mitted, therefore,   that   according  to  the 
rule  there  laid  down,  the  petitioner  was  not 
bound  to  pay  the  costs  of  any  shareholder 
who  had  appeared  upon  his  petition. 

Mr.  T.  A.  Roberts^  contra,  argued  that 
if  shareholders  who  supported  a  petition 
were  allowed  costs  when  their  petition  was 
auccessful,  surely  they  ought  equally  to 
have  their  costs  when  they  opposed  a  peti- 
tion which  failed.     He  referred  to — 

In  re  the  Marlborough  Club  Companyy 
1  Law  Rep.  Eq.  216;  s.c  afite,  146; 
Nkw  SsKfn,  86.— Chavo. 


observing  that  there  could  be  no  object  in 
the  necessity  of  the  statutory  advertisements, 
if  a  shareholder  who  appeared  in  conse- 
quence, in  order  to  protect  his  interests, 
could  not  get  his  costs. 

KiNDEESLEY,  V.G. — Any  rule  for  dimin- 
ishing the  costs  of  proceedings  under  a 
winding-up  ought  to  be  followed  in  prin- 
ciple; and  I  agree  with  the  propriety  of 
the  rule  laid  down  by  the  Master  of  the 
Bolls,  which  seems  to  me  to  be  a  good  rule, 
so  i&T  as  it  tends  to  diminish  the  costs  of 
these  petitions.  That  rule  is  this :  that  where 
a  petition  is  presented  for  a  winding-up, 
and  shareholders  appear  in  support  of  it, 
they  are  allowed,  if  successful,  not  each 
their  separate  costs,  but  one  set  of  costs 
between  them ;  and  in  the  same  way  but 
one  set  of  costs  is  allowed  amongst  the 
appearing  creditors.  This  is  where  the  peti- 
tion succeeds,  and  the  parties  appear  in 
support  of  it ;  and,  so  far,  I  agree. 

But  where  a  petition  is  presented  and  ^ 
fails,  and  the  shareholders  do  not  support 
it,  but  oppose,  then,  according  to  the 
Master  of  the  RoUs,  they  are  not  even  to 
be  allowed  one  set  of  costs.  I  cannot 
follow  him  there.  I  do  not  see  the  ground 
for  any  distinction  between  the  two  cases. 
I  cannot  see  why,  if  the  petition  fails,  the 
shareholders  who  oppose  it,  and  thereby 
support  the  view  which  is  taken  in  the 
decision  of  the  Court,  should  not  have  at 
least  one  set  of  cost9. 

I  shall  allow,  therefore,  one  set  of  costs 
to  the  shareholders  who  have  appeared,  as 
well  as  the  costs  of  the  company.  I  shall 
also  allow  the  costs  of  the  provisional  liqui- 
dators, who  are,  I  think,  justified  in  appear- 
ing. Their  case  does  not  come  within  the 
rule  which  seems  to  be  laid  down  by  the 
Master  of  the  Rolls,  and  they  stand  upon  a 
different  footing  from  that  of  the  share- 
holders. No  creditors  appear  on  the  pre- 
sent petition,  or  I  should  have  allowed 
them  one  set  of  costs  also. 

Solioiton  —  Meian.  Meroer,  for  petitionor;  Mr. 
J.  H.  T»ylor,  for  oompany;  Mr.  R.  W.  Roberta, 
for  shaceholden;  Means.  Harriaon  &  Lewis,  for 
provinonal  liquidators. 
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April  21,  23, 24,  25;  f 
May  1.  2,  3,  4,  5; 
July  7. 


CHUBTONI^.  rBXWEN. 


Prescription — Church — Private  Chapel 
annexed  to  Church — Appendant  to  Maxtor 
— Reparation —  User — Parties — Admission 
in  Answer. 

A  prescriptive  title  in  the  lord  of  a  manor 
to  the  exclusive  use  and  occupation  of  a  pri- 
vate chapel  annexed  to  a  parish  churchy  may 
he  established  hy  evidence  of  user,  and  espe- 
cially of  reparation ;  and  the  fact  of  the 
freehold  being  vested  in  the  rector^  and  not 
in  the  person  claiming  by  prescription,  mil 
not  reduce  the  possessory  right  to  a  mere 
easement  dependent  on  inhabitancy. 

Quaere  —  whether  the  right  need  h^ 
attached  to  and  claimed  in  respect  of  any 
house. 

The  admission  by  answer  of  an  ahstraei 
allegation  contained  in  the  bill,  but  not  sup- 
ported by  evidence,  will  not,  under  some 
circumstances,  bind  the  defendant 

Discussion  of  the  law  as  to  private  chapels 
or  chancels,  and  the  evidence  which  will 
support  a  prescription  for  such  a  chapel. 

Observations  as  to  the  necessary  parties  to, 
and  the  frame  qf  a  suit  reletting  to  a  private 
chapel. 

The  question  raised  by  this  bill  ^cas  as 
to  the  right  and  title  to  a  certain  portion 
of  the  parish  church  of  Icklesham,  near 
Hastings,  known  as  *'  The  Manor  Chancel," 
the  plaintiffs,  on  behalf  of  the  parish,  con- 
tending that  it  w&s  part  and  parcel  of  the 
fabric  of  the  church,  and  open  as  much  as 
any  other  portion  of  it  to  the  use  of  the 
parishioners ;  the  defendants,  on  the  con- 
trary, or,  at  least,  the  principal  of  them, 
that  it  was  their  private  chapel,  appendant 
or  appurtenant  to  the  manor  or  the  manor- 
house  of  Icklesham,  and  belonging  to  them, 
as  lords  of  such  manor,  for  their  exclusive 
use  and  occupation. 

The  church  consisted  of  a  nave,  and  a 
north  and  a  south  aisle,  with  a  chancel, 
at  the  east  end  of  the  nave,  a  step  or  two 
higher  in  level  At  the  east  end  of  the 
north  aisle  vras  the  tower  of  the  church, 
and,  still  more  to  the  eastward  of  the 
tower,  and  on  the  north  side  of  the  chancel 


proper,  and  contiguous  to  it,  there  was  s 
small  inclosure,  which  was  commonly  known 
by  the  name  of  tfie  vicar's  chancel;  wMe 
on  the  south  side  of  the  chancel  proper, 
and  at  the  east  end  of  the  south  able, 
stood  the  south  or  manor  chancd.    It  was 
divided  from  the  main  chancel  by  pillais 
supporting  several  arches,  bat  there  was  no 
inclosure  or  division  ;  and  to  the  eye  of  a 
person  standing  in  the  church  it  presented 
the  appearance  of  being  a  part  of  or  an  ad- 
dition  to  the  chancel  proper.  There  was  no 
means  of  access  to  it  from  the  exterior,  bnt 
only  by  coming  through  the  church.  Looked 
at  externally,  the  church  had  the  appear^ 
ance  of  being  composed  of  four  separate 
blocks  of  buildings,  under  four  different 
pent-rooft.     The  nave  and  the  two  aisles 
under  one  roof,  the  chancel  proper  under 
a  second,  the  north,  or  vicat^s  chancel,  tinder 
a  third,  at  a  lower  elevation  than  the  others, 
and  the  soudi,  or  manor  chancel,  under  fc 
fourth. 

Icklesham  was  a  vicarage,  and  was  dtaate 
in  the  diocese  of  Chichester ;  the  Rev.  E 
B.  W.  Churton  was  the  vicar,  and  the 
rectory,  which  had  formerly  belonged  to 
the  Dean  and  Chapter  of  Westminster,  was 
now  vested  in  the  Ecclesiastical  Commis- 
sioners of  England. 

The  principal  defendants  were  Charies 
Hay  Frewen  and  Frances  his  wife.  Mn. 
Frewen,  before  her  marriage,  was  the  widow 
of  Musgrave  Brisco,  who  was  the  lord  ol 
the  manor  of  Icklesham,  and  the  owner 
of  considerable  property  in  the  parish,  in- 
cluding a  house  called  "  New  Place,"  which 
was  asserted  by  the  defendants  to  be  the 
manor-house  of  the  manor. 

Under  the  will  of  Musgrave  Brisco,  Mn 
Frewen  became  tenant  for  life  of  the  manor 
and  other  property  of  her  late  husband,  and 
upon  the  occasion  of  her  marriage  with  Mr. 
Frewen,  she  settled  that  life  interest  so  as 
to  vest  it  in  three  trustees,  in  trust  for  her 
separate  use  for  life,  during  the  joint  lives 
of  herself  and  her  husband.  Strictly  ^)eak- 
ing,  therefore,  the  legal  estate  in  the  manor 
was  vested  in  the  three  trostees;  bat 
practically  the  defendant  Frewen  and  his 
wife  were  the  lord  and  lady  of  the  mancv, 
and  were  so  commonly  known. 

The  defendant  FVewen  and  bis  wife  had 
always  insisted  upon  and  maintained  their 
exclusive  possession  and  occupation  of  the 
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manor  chancel  in  question ;  and  some  few 
years  before  the  filing  of  the  bill,  when 
temporary  benches  had  for  convenience 
been  placed  there  by  order  of  the  vicar  and 
churchwardens,  and  the  school-children  were 
seated  upon  them,  considering  that  this 
user  might  prejudice  theirright  of  ownership, 
they  objected  to  its  being  so  used,  except 
upon  the  payment  of  a  small  sum  in  ac- 
knowledgment of  their  right  Disputes, 
however,  arose  upon  the  subject,  which  re- 
anlted  in  the  defendant  Frewen  bringing 
an  action  for  trespass  against  the  vicar  in 
the  county  court,  in  which,  upon  the  pro- 
duction of  a  letter  from  the  vicar  acknow- 
ledging the  Frewens*  right,  the  vicar  was 
mulctod  with  a  small  fine.  But  the  con- 
troversy still  proceeded,  in  the  course  of 
which  the  defendant  Frewen  served  notices 
from  time  to  time  on  various  persons  who 
trespassed  upon  the  spot  in  question, 
one  such  notice  being  served  upon  the 
vicar's  churchwarden.  Subsequently  Mr. 
Frewen  sent  four  of  his  servants  with  a 
formal  demand  for  the  key  of  the  church, 
who,  upon  being  refused  admission,  broke 
open  the  west  door,  and  removed  from  the 
manor  chancel  the  seats  and  benches  which 
had  been  placed  there  by  the  vicar's  orders ; 
and  he  also  brought  in  respect  of  certain 
slipped  trespasses,  two  actions  in  the  county 
court,  which  had  been  removed  by  cer- 
tdorari  into  the  Queen's  Bench,  and  were 
still  pending  there  at  the  filing  of  the  pre- 
sent bill. 

The  bill  was  filed,  by  the  vicar  and  three 
other  persons,  viz.,  the  vicar's  church- 
warden, and  two  infants,  represented  to  be 
inhabitants  of  the  parish,  suing  by  the 
Bishop  of  Chichester,  as  their  next  friend, 
<m  behalf  of  themselves  and  all  other  the 
inliabitants  of  the  parish  of  Icklesham,  and 
by  the  bishop  himself,  in  his  character  of 
Ordinary  of  the  parish.  The  defendants 
were  Mr.  and  Mrs.  Frewen,  Wastel  Brisco, 
who  was  entitled  to  the  manor  in  remainder 
expectant  on  the  decease  of  Mrs.  Frewen,  the 
three  trustees  of  Mrs.  Frewen's  settlement, 
and  the  Ecclesiastical  Commissioners  for 
England,  the  rectors,  in  whom  the  plaintiffs 
insisted  that  the  legal  estate  of  the  site  in 
controversy  was  vested,  in  like  manner  as 
the  rest  of  the  church. 

The  bill  set  out  that  the  structure  of  the 
church  was  as  above  stated,  except  that  it 


alleged  the  chancel  in  controversy  to  be  part 
and  parcel  of  the  chancel  proper,  and  it 
charged  that  the  plaintiff  Churton  was 
entitled  thereto,  as  well  as  to  the  rest  of 
the  church,  for  the  use  of  the  parishioners 
and  the  purposes  of  divine  wordiip,  subject 
only  to  the  rights  of  the  rectors,  in  whom 
the  freehold  was. 

The  defendants  Frewen  and  his  wife 
asserted,  in  answer  to  the  bill,  that  the 
church  consisted  of  three  separate  aisles, 
chapels  or  chancels,  and  that  there  was  no 
pretence  for  considering  them  all  as  one 
chancel;  and  that  the  principal  chaucel  had 
from  time  immemorial  been  repaired  by 
the  rector,  the  north  or  vicar^s  diancel  by 
the  vicar,  and  the  south  or  manor  chancd 
by  the  lords  of  the  manor  of  Icklesham, 
or  the  owners  of  the  manor-house  of  the 
manor.  They  insisted  that  this  manor 
chancel  had  never  been  used  for  service, 
nor  for  seating  the  parishioners,  nor  for 
burial,  except  for  the  interment  of  the 
bodies  of  the  lords  or  ladies  of  the  manor, 
or  the  owners  of  the  manor-house;  and 
amongst  the  bodies  so  interred  they  in- 
stanced those  of  Henry  Finche  and  Arnold 
Nesbitt,  both  lords  of  the  manor.  They 
denied  that  the  plaintiffs  were  entitled  as 
alleged  in  the  biU,  and  though  they  admit- 
ted that  the  freehold  of  the  site  in  con- 
troversy was  in  fact,  as  well  as  the  rest 
of  the  church,  vested  in  the  Ecclesiastical 
Commissioners,  yet  they  submitted  that 
this  was  so  only  in  contemplation  of  law, 
and  that  that  abstract  right  carried  with  it 
no  right  of  possession.  And  they  claimed 
the  right  to  the  sole  use,  possession,  enjoy- 
ment and  control  of  the  manor  chancel, 
and  the  exclusive  title  thereto,  against  the 
Ordinary,  vicar  and  churchwarden,  and  any 
other  person,  at  such  times  and  for  such 
purposes,  as  chapels  founded  or  endowed 
by  private  persons  might  be  used  and 
enjoyed. 

The  biU  alleged  that  the  lords  of  the 
manor  of  Icklesham  had  generally  been 
lessees  of  the  rectory  and  rectorial  tithes, 
and  that  the  central  part  of  the  chancel 
had  been  repaired  by  them  as  such  lessees, 
or  by  the  rectors  for  the  time  being; 
and,  after  repeating  the  defendants'  allega- 
tion that  the  southern  part  of  the  chancel 
had  been  from  time  immemorial  repaired 
by  the  lord  or  lady  of  the  manor,  it  stated 
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that  the  plaintiffs  were  unable  to  discover 
whether  such  was  the  case ;  bnt  it  charged, 
that  whenever  such  repairs  had  been  done 
they  had  been  done  in  discharge  of  some 
obligation  to  repair,  imposed  upon  the 
manor,  or  the  demesne  lands  thereof,  or 
upon  some  lands  or  hereditaments  held  by 
the  lord  or  lady  of  the  manor;  and  it 
insisted  that  such  obligation  was  not  ac- 
companied by  any  right  or  privilege. 

The  defendants,  on  the  contrary,  denied 
that  the  repairs  had  been  done  in  discharge 
of  any  such  obligation  as  alleged  in  the  bill, 
and  asserted  that  the  lords  and  ladies  had 
repaired  as  absolute  owners  of  the  manor 
chancel.  They  alleged  that  they  had  always 
without  interruption  exercised  the  rights  of 
absolute  owners ;  and  that  no  use  whatever, 
had  been  made  of  the  manor  chancel  without 
their  express  permission,  and  they  stated 
that  Mrs.  Frewen,  on  the  death  of  her  first 
husband,  put  up  in  the  manor  chancel  a  hatch- 
ment to  his  memory,  and  asked  no  permis- 
sion to  do  so  of  the  vicar,  or  any  other 
person. 

The  bill  also  averred  that  neither  of  the 
defendants  Mr.  and  Mrs.  Frewen  resided  in 
the  parish  of  Icklesham,  nor  ever  had  a 
pew  in  the  chancel  or  any  other  part  of 
the  church.  The  defendants  Mr.  and  Mrs. 
Frewen,  by  their  answer,  stated  that  they 
made  their  claim  by  prescription  and  not 
by  faculty,  and  by  virtue  of  ownership,  and 
not,  as  the  bill  alleged,  of  inhabitancy. 
They  asserted  that  a  house  in  the  pariidi, 
called  "New  Place,"  was  the  manor-house; 
but  the  plaintiffs  insisted  that  this  was  a 
modem  house,  and  if  there  was  a  manor- 
house  at  aU,  it  must  be  a  house  some  way 
distant,  called  "  Old  Place  " ;  but  they  insisted 
that  neither  the  chancel  in  questicm  nor 
any  easement  in  or  over  it  was  appendant 
or  appurtenant  thereto.  The  bill  further 
alleged,  that  for  many  years  there  had  been 
benches  placed  in  the  disputed  chancel, 
which  were  regularly  occupied  by  the  school- 
children of  the  parish,  and  others  to  whom 
they  were  allotted  by  the  churchwardens ; 
and  that  it  had  from  time  immemorial 
been  cleaned  at  the  parish  charge  and  used 
for  parochial  purposes,  without  leave  asked 
for  or  given  by  any  lord  or  lady  of  the 
manor.  These  alleged  acts  of  user  the 
defendants  insisted  were  trivial,  and  could 
confer  no  right  as  against  them. 


The  biU  then  complained  that  thoughUieTe 
was  no  room  for  the  parishioners  who  were 
turned  out  of  their  seats  by  the  fordble 
removal  of  the  benches  from  the  dispoted 
chancel,  the  defendants  had  expressed  thor 
determination  to  remove  any  seats  tbat 
might  thereafter  be  placed  there,  unless, 
indeed,  an  acknowledgment  were  giTen,  in 
the  shape  of  an  annual  rent,  of  the  xigfatB 
which  they  asserted;    and  that  if  this 
were  not  acceded  to,  the  defendant  Frewen 
threatened   to    partition  the  chancel  of 
from    the    rest    of   the    church,    and  if 
necessary  to  employ  force   for  that  pnr- 
pose.     It  then  stated  that  the  plaintift 
were  advised  that   no  action  at  law  or 
any  other  proceeding  than  in  the  Court  of 
Chancery  could  quiet  the  parishioners  in 
the  enjoyment  of  the  chancel  in  quesdonf 
nor  determine  the  rights  of  the  contending 
parties;  and  accordingly  it  prayed  that  the 
parishioners  might  be  quieted  in  the  pos- 
session thereof;  and  it  aaked,  first,  a  decla- 
ration that  the  parishioners  were  entitled 
to  enjoy  the  same,  subject  to  the  rights  of 
the  rector  and  vicar  therein,  and  generally 
according  to  such  rights  as  panahionen 
had  by  common  or  ecclesia.^ical  law,  and 
without  any  interruption  by  the  defendants*, 
secondly,  a  declaration  that  the  sonthem 
part  of  the  chancel  was  not  parcel  of  or 
appurtenant  to  the  manor  of  Icklesbam, 
or  ^e  manor-house  of  such  manor,  or  to 
any  other  hereditaments  of  the  defendants, 
and  that  the  defendants  had  not,  as  lord 
or  lady  of  the  manor,  or  as  owner  of  New 
Place,  or  otherwise,  any  estate,  right,  title, 
interest  or  easement  in,  to  or  over  the  same; 
thirdly,  an  injunction  to  restrain  the  defi^ 
dants  from  interrupting  the  parishioners  in 
the  enjoyment  of  the  said  southern  part 
of  the  chancel,  and  from  continuing  the  a^ 
tions  then  commenced,  or  prosecuting  other 
actions  or  suits  against  the  parishioners  in 
respect  of  the  same,  and  from  interfering  with 
any  proceedings  which  might  thereafter  be 
taken  in  any  Ecclesiastical  Court  with  nfex- 
ence  thereto,  by  applying  for  a  writ  of  pro- 
hibition ;  fourthly,  an  injunction  to  restrain 
the  defendants  from  putting  up  the  tb^ea^ 
ened  partition,  or  rendering  the  chancel  in 
dispute  less  fit  to  be  used  hj  the  parish- 
ioners than  it  then  was;  fifthly,  an  inquiiy 
as  to  damages  in  respect  of  the  breaking  open 
of  the  door  and  removal  of  the  seats  and 
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benches,  and  payment  of  sttcli  damages  by 
the  defendant  Frewen,  and  an  injunction 
to  restrain  the  defendants  from  committing 
any  future  trespass  on  the  chnrch  or  any 
part  thereof;  sixthly,  an  inquiry  and  decla- 
ration what  hereditaments  of  the  defendants 
were  subject  to  the  obligation  of  repairing 
the  said  southern  part  of  the  chancel ;  and 
seventhly,  that  if  the  Court  should  be  of 
opinion  that  the  defendants  had  any  estate, 
right,  title,  interest  or  easement,  either  at 
law  or  in  equity,  in,  to  or  over  the  said 
southern  part  of  the  chancel,  the  same 
might  be  ascertained  and  declared,  and  a 
perpetual  injunction  granted  to  prevent 
their  encroaching  upon  the  rights  of  the 
parishioners. 

The  defendants  Mr.  and  Mrs.  Frewen 
fearing  that  the  admission  in  their  answer, 
that  ^e  freehold  of  the  site  in  controversy 
was  in  the  Ecclesiastical  Commissioners, 
might  prejudice  their  case,  had  since  applied 
for  leave  to  file  a  supplemental  answer,  to 
explain  away  or  negative  the  admission; 
but  that  application  being  refused  (1),  they 
sought  to  attain  the  same  object  by  filing 
affidavits  to  the  same  efifect  as  the  proposed 
supplemental  answer,  which  affidavits  they 
now  made  use  of  on  the  cause  coming  on 
for  hearing  upon  motion  for  decree. 

The  evidence  was  extremely  voluminous, 
consisting  of  copious  extracts  from  ancient 
documents,  and  numerous  affidavits  by 
eminent  antiquarian  and  architectural  au- 
thorities. The  material  parts  of  this  mass 
of  evidence  will  be  found  sufficiently  given 
in  the  judgment  of  the  Vice  Chancellor. 

Mr.  QloMt  and  Mr,  Wtntle,  for  the  plain- 
tiffs.—  The  defendants  Frewen  and  wife 
are  bound  by  their  admission  in  their 
original  answer,  that  the  freehold  of  the 
disputed  chancel  is  not  in  them,  but  in 
the  Ecclesiastical  Commissioners.  The  Court 
luuB  refused  to  allow  them  to  correct  that 
admission  by  supplemental  answer — 

Churton  v.  Frewen,  1  Law  Rep.  Eq. 
238;  S.C.  ante,  97; 
and  they  cannot  now  avoid  it  by  affidavits 
to  the  opposite  effect  The  admission  that 
the  freehold  is  in  the  rector  is  matter  of 
law,  and  not  of  fact,  for  it  is  well  settled 
that  within  the  four  walls  of  the  church 

(1)  1  Law  Bep.  £q.  288;  t.  o.  ante,  97. 


the   entire  freehold  is  vested  in  the  rec- 
tor— 

Com,  Dig,  tit  *Eglise,'  (O  1.) 
It  is  true  that  banners,  pennons  and  ances- 
tral tombs  may  be  the  property  of  indi- 
viduals, even  though  they  are  attached  to 
the  freehold,  and  that  the  person  who  has 
erected  them,  and  his  representatives,  can 
bring  an  action  of  trespass  for  the  wrongful 
removal  or  defacing  of  them — 

Co.  Liu.  18,  b. 

Co.  Inst.  2,  202. 

Spooner  v.  Bretagter,  3  Bing.  1 36 ; 
but  the  freehold  of  the  soil ;  and  the  fabric 
itself  is  in  none  other  than  the  rector. 
Therefore  the  defendants  cannot  support 
any  claim  to  the  freehold.  The  only  right 
they  can  have  is  some  sort  of  easement,  as 
the  right  to  a  pew,  or  a  right  of  burial, 
which  are  not  analogous  to  the  proprietary 
right  to  a  house  or  land,  but  are  only 
easements — 

Gale  on  Easements^  20. 
The  test  is  the  form  of  action  which  has 
been  adopted  in  all  instances  of  the  trial  of 
a  similar  claim.  Where  the  thing  claimed 
is  in  the  nature  of  property,  the  action  is 
trespass;  where  it  is  only  an  easement,  the 
action  is  case.    In 

Dutnhree  v.  Dee,  2  BoUe,  139, 
the  declaration  was  held  bad,  because  it 
contained  two  distinct  causes  of  action; 
one,  '^  the  breaking  open  and  carrying 
away  the  piers,"  the  subject  of  the  action 
of  trespass;  the  other,  "  the  locking  up  the 
plaintiff's  own  pew,  per  quod  he  could  not 
sit  there,''  the  subject  of  an  action  on  the 
case.    See 

Gale  on  Easements,  3rd  edit  536,  n.  d. 
The  claim  to  such  an  easement  must  be 
established  cither  by  faculty  or  by  prescrip- 
tion, which  implies  continuous  user.  The 
mere  fact  of  long  possession  is  not  in  itself 
sufficient — 

Stocks  V.  Booth,  1  Term  Bep.  428 ; 
but  the  defendants  can  establish  neither 
the  faculty  nor  the  user. 

Next,  an  easement  of  this  kind  can  only 
be  claimed  as  appendant  to  some  particular 
house,  in  respect  of  the  inhabitancy  of  that 
house.  A  pew,  for  instance,  can  only  be 
claimed  as  appurtenant  to  a  house — 

Co.  Liu.  121,  b. 

Corven's  ease,  12  Bep.  105. 

Hnssey  y.  Leighion,  cited  12  Bep.  106; 
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and  not  as  appendant  or  belonging  to  land 
alone — 

Shambrok  t.  Fettiplace^  2  Mod.  283. 
And  this  right  to  a  pew  cannot  be  severed 
from  the  occupancy  of  the  house;  the  ease- 
ment is  part  and  parcel  of  the  messuage, 
and  passes  with  it,  the  tenant  for  the  time 
being  having  the  prescriptive  right  to  the 
pew — 

Polden  V,  Bastard,  2  New  Rep.  356; 
8.  c.  32  Law  J.  Rep.  (n.b.)  Q.B. 
372. 
According  to  the  pleadings  in  the  old  cases 
the  claim  was  made  in  right  of  a  house,  and 
the  right  had  to  be  prescribed  for  as  appur- 
tenant to  an  ancient  messuage,  although  it 
was  unnecessary  to  allege  the  fact  that  the 
messuage  was  ancient — 

Davmey  v.  Dee^  3  Cro.  Jac  605. 
Now,  it  is  enough  to  plead  possession,  and 
that  by  reason  thereof  you  have  the  ease* 
ment,  and  that  general  allegation  of  right 
will  be  sufficient — 

Oale  on  EasemenU,  539,  540. 

Waring  v.  Oriffiths,  1  Burr.  441. 

Wicke's  ease,  cited  12  Rep.  105; 
but  the  easement  must  still  be  claimed  as 
appurtenant  to  an  ancient  house. 

Next,  we  submit  that  the  law  as  to  pewa 
applies  alike  to  aisles.  There  is  no  differ- 
ence between  the  right  to  a  pew  and  the 
right  to  a  chancel  or  aisle.  A  faculty  of  a 
pew  to  a  man  and  his  heirs  is  not  good, 
because  it  does  not  attach  the  right  to 
the  inhabitancy  of  any  house ;  "and,''  says 
Buller,  J.,  in 

Stacks  V.  Booth,  1  Term  Rep.  428, 
''so  of  an  aisle,"  drawing  no  distinction 
between  them.  No  title  to  an  aisle  can  be 
good,  either  upon  prescription  or  upon  any 
new  grant  by  faculty,  to  a  roan  and  his 
heirs  simply,  but  the  aisle  must  always  be 
supposed  to  be  held  in  respect  of  some 
house,  and  will  go  with  the  house  to  him 
that  inhabits  it — 

2  Bum*s  Eccl  Law,  9th  edit  316. 

1  Stephens^ s  Book  of  Common  Prayer, 
331. 

Crook  V.  Samson,  2  Keb.  92. 

Buxton  V.  Bateman,  1  Sid.  88;  b.  c. 
1  Keb.  370;  1  Lev.  71;  T.  Raym. 
62. 

Mainwaring  v.  Giles,  5  B.  &  Aid.  356. 
The  distinction  apparently  drawn  in  the 
last  case,  by  Abbott,  C.  J.,  is  a  mare  dictum, 


unsupported  by  any  authority.  Upon  the 
principles  above  stated,  we  say  ^t  tlie 
defendants  cannot  by  possibility  have  tke 
freehold.  But,  even  if  they  had,  it  would  be 
a  qualified  right,  such  as  an  incumbent  has, 
subject  to  the  rights  of  the  parishioners. 
Though  the  rector  has  the  freehold,  he  can- 
not alienate  it.  The  grant  of  part  of  the 
chancel  of  a  church  to  a  man  and  his  heirs 
by  a  lay  impropriatcnr  is  void,  as  it  would 
then  cease,  in  the  hands  of  the  grantee,  to 
be  under  the  restraint  or  control  of  the 
ordinary — 

Clifford  Y.  Wieks,  1  R  <fe  Aid.  49& 
Nor,  it  seems,  can  a  rector  grant  the  ezch- 
sive  right  to  a  vault  in  a  d^urch,  but  only 
licence  to  bury  there  in  a  particular  in- 
stance— 

Bryan  v.  WhisiUr,  8  B.  <k  C.  288;  &.& 

6  Law  J.  Rep.  KB.  302. 
But  though  the  freehold  is  in  the  rector^ 
the  right  to  the  corporeal  possession  is  in 
the  spiritual  incumbent;  and  a  lay  rector 
has  no  right,  as  against  the  vicar,  to  the 
possession  or  control  of  the  chureh,  or  any 
part  of  it — 

Griffin  v.   Dighton,   33  Law  J.  Bep^ 

(N.&)  Q.B.  29:  affirmed  Ibid.  Excfa. 

CL  181;  5  Best  k  S.  9a 
And,  therefore,  wherever  the  freehold  ia, 
the  vicar  has  the  right  of  free  aooesa  to 
every  part  of  the  church.  Now,  the  defen- 
dants  attempt  to  make  out  that  this  chancel 
is  a  separate  chapel,  distinct  from  and  no 
part  of  the  church.  But  it  ia  laid  down  in 
the  books,  that  a  chapel  can  only  be  of  two 
sorts,  either  a4Joining  to  a  ^urch,  *^a8 
parcel  of  the  same,"  or  separate,  where  the 
parish  is  wide,  as  a  chap^  of  ease — 

1  Stephens's  Book  of  Com.  Prayer,  337. 
Therefore,  even  if  it  were  a  chapel,  it  would 
be  part  and  parcel  of  the  church;  but,  in 
£act^  it  never  was  a  chapel  at  alL  It  was  not 
separated  from  the  rest  of  the  church,  and 
it  was  impossible  that  two  services  oould 
have  been  carried  on  simultaneously  in  this 
and  the  great  chanceL  At  any  rate,  the 
defendants  are  in  this  dilemma — that,  if 
it  was  no  part  of  the  church,  but  a  sepa- 
rate and  distinct  foundation,  then  it  was 
abolished  by  the  statute  of  Edward  the 
Sixth  (1  £dw.  6.  c.  14),  and  vested  in  the 
Crown.  The  defendants,  theref<Mne,  must 
be  driven  to  admit  that  it  is  a  part  of 
the  church,  that  is,  of  the  chancel  of  the 
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church;  and,    then,   the    term    "chapel'' 
becomes  synonymous  with  ^'  chancel " — 

Hook's    Church    Diet,    tit    'Church,' 
*  Chapel,* « ChanceL' 

1  Stephens' 8  Book  of  Common  Prayer, 
337,  338. 
And,  inasmuch  as  the  law  of  pews  applies 
to  an  aisle  or  chancel,  a  prescriptive  claim 
to  any  such  easement  as  this  must,  like  a 
right  of  burial  in  a  chapel,  be  claimed  as 
belonging  to  a  messuage — 

3  Stephens's  Laws  of  the  Clergy,  1716. 

Hervefs  ease,  Co.  Lit.  8. 

Brabin  and  Teadam's  case,  Pop.  HO. 
Accordingly  the  defendants  attempt  to 
attach  the  easement  to  New  Place;  but 
they  do  not  prove  it  to  be  domus  antiqua, 
nor  do  they  shew  any  user  by  the  inhabit- 
ants of  that  house.  The  old  house  was 
pulled  down,  and  the  present  they  can  only 
make  out  to  be  200  years  old ;  and  they 
admit  that  neither  the  owner  of  the  manor 
nor  the  occupier  or  owner  of  the  house 
have  ever  sat  in  this  chancel.  Indeed,  the 
evidence  shews  that  they  actually  used  the 
other  part  of  the  church,  and  that  the  lords 
of  tiie  manor  were  buried  in  the  main 
diancel ;  so  that^  in  fact,  this  claim  is  urged 
against  the  inhabitants  of  New  Place,  and 
not  in  respect  of  the  occupation  of  it.  But 
something  more  is  wanted  to  establish  the 
right  to  such  an  easement,  and  that  is 
repair.  The  constant  sitting  and  burying 
alone,  without  repair,  will  not  give  any 
peculiar  property — 

Buxton  V.  Bateman,  1  Lev.  71 ; 
and  the  defendants  insist  that  they  do  shew 
repair.  But  we  say  the  fact  is  not  proved: 
and  further,  even  if  it  were,  it  would  not 
be  conclusive  of  their  right;  for  we  submit 
that  the  onus  and  heneftdum  do  not  neces- 
sarily go  together.  There  may  be  the  one 
without  the  other;  there  may  be  an  obliga- 
tion to  repair,  without  a  corresponding 
benefit.  The  question  is  whether  the  bare 
fact  of  repairing  proves  a  right,  or  may  not 
be  a  chaige  upon  some  estate  of  the  defen- 
dants. It  is  possible  that  they  may  have 
been  freed  from  tithes  in  consideration  of 
repairing  this  diancel,  and  though  a  m4>dus 
to  repair  the  church,  in  lieu  of  tithes,  is  not 
good,  as  being  an  advantage  to  the  parish,  a 
modus  to  repair  the  chancel  is  a  good  modus, 
for  that  is  to  the  advantage  of  the  parson — 

Deggifs  Purson's  Counsellor,  308. 


The  books  frequently  speak  of  suits  against 
laymen  for  not  repairing  a  chancel  or  aisle, 
where  it  was  incumbent  upon  them  by 
custom — 

Coote's  EccL  Practice,  146; 
and  so  it  may  have  been  here.  At  any  rate, 
if  the  evidence  does  establish  that  the  lords 
of  the  manor  did  repair,  upon  compulsion 
of  the  bishop,  then  this  chapel  must  be  one 
over  which  the  ordinary  has  jurisdiction, 
and  that  is  fatal  to  the  plaintiffs'  claim.  If 
they  continued  to  repair  after  the  obligation 
had  ceased,  their  voluntary  continuance  of 
the  burden  cannot  prejudice  the  plaintifia' 
right 

We  submit  then,  first,  that  the  defen- 
dants can  have  no  right  to  the  freehold; 
secondly,  that,  even  if  they  had,  it  would 
be  subject  to  the  rights  of  the  vicar  and  the 
parish ;  thirdly,  thsX  they  can  have  nothing 
more  than  an  easement;  and,  fourthly,  that 
no  easement  is  established. 

Mr,  lAndley,  for  the  Ecclesiastical  Com- 
missioners, supported  the  contention  of  the 
plaintiffs. 

Dr.  Stephens,  Mr.  C  HaU  and  Mr.  J.  C. 
Traill,  for  the  defendants  Frewen  and 
wife. — Independently  of  the  merits  of  the 
case,  there  are  technical  objections  to  this 
bill  which  are  fatal  to  the  plaintiffs'  suc- 
cess. We  object,  first,  that  a  suit  of  this 
nature  is  unprecedented  and  wholly  unsus- 
tainable ;  secondly,  that  if  otherwise  sus- 
tainable, the  plaintiffs  are  incompetent  to 
maintain  it,  having  regard  to  their  admis- 
sion of  the  defendants'  title,  and  to  the  fact 
that  this  title  is  res  judicata  in  the  proceed- 
ings in  the  county  court ;  thirdly,  that  if 
neither  of  these  objections  should  prevail, 
the  Court  is  not  at  liberty  to  make  a  decree 
until  the  legal  right  is  established  at  law  ; 
and  as  there  are  two  actions  pending, 
which  have  been  removed  by  certiorari  to 
the  Court  of  Queen's  Bench,  this  Court 
will  not  interfere,  even  if  the  matter  be  one 
within  its  discretion. 

As  to  the  first  objection — First,  This  is 
an  attempt  to  bring  into  the  Court  of  Chan- 
cery a  question  which  it  has  no  power  to 
entertain.  A  bill  will  not  lie  to  quiet  a 
man  in  the  possession  of  an  aisle,  even 
though  he  may  have  got  a  decree  before  the 
Ordinary — 

Baker  v.  GkUd,  2  Vem.  226, 
which  case  shews  that  if  the  defendants  had 
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tried  to  establish  their  title  by  suit,  the 
Ck>urt  would  have  dismissed  their  bill ;  and 
if  the  defendants  cannot  come  into  equity, 
neither  can  the  plaintiffs.  Secondly,  This  is 
a  case  which  would  at  once  be  sent  to  law, 
but  for  the  jurisdiction  given  by  Rolt  s  Act 
(25  &  26  Vict  c.  42)  ;  but  oura  is  a  claim 
to  land,  a  tenement  which  is  expressly 
within  the  exception  of  the  4th  section  of 
that  act  The  act  gives  the  Court  no  dis- 
cretion, and  it  is  left  to  the  old  rules  of 
procedure.  Thirdly,  K  the  present  question 
can  be  tried  in  this  court  at  all,  this  bill  is 
not  a  proper  one  on  which  to  try  it  This  is 
the  first  instance  of  making  the  Ordinary, 
as  plaintiff,  institute  a  suit  of  this  descrip- 
tion; there  is  no  precedent  for  such  a 
course,  and  the  whole  suit  is  wrongly  con- 
stituted. The  proper  form  of  a  suit  of  this 
kind,  instituted  on  behalf  of  the  public,  is 
an  information  by  the  Attorney  General 
The  old  practice  of  the  inhabitants  of  a 
parish  suing  m  person  is  gone,  and  now, 
where  the  public  are  interested,  the  At- 
torney General  invariably  sues ;  and  even 
though  it  be  a  case  of  individual  injury, 
yet  if  it  be  a  question  of  public  advantage, 
it  is  necessary  that  it  should  be  raised  by 
information  and  bill — 

MagdaUn  College,   Oxford^  y.  ike  Air 

tomey  General^    6  U.L.  Gas.   189; 

s.  a  26  Law  J.  Rep^  (k.s.)  Ghana 

620. 
[Mr,  Uinde  Palmer,  as  canicus  Cnrim^ 
said,  that  was  the  case  of  a  charity,  and 
therefore  the  Attorney  General  was  the 
proper  party  to  sue;  and  Mr,  Glaue  in- 
stanced tithe  suits  as  suits  of  a  similar 
nature  to  the  present,  instituted  by  one  or 
more  of  the  parishioners,  on  behalf  of  the 
parish  generally.] 

Tithe  suits  are  not  analogous;  tithes 
being  a  distinct  subject-matter  of  the  law 
of  property,  and  totally  unconnected  with 
the  present  question.  At  any  rate,  the 
Ordinary  cannot  institute  a  suit  in  company 
with  other  plaintifiswho  are  disqualifiecf, 
according  to  the  principle  of 

Burt  V.  the  Brituk  Xatiom  Life  Astmr- 

anet  Atsociationy  4  De  Gex  Jb  J.  loS; 

a.  a  2S  Law  J.  Rep.  (K.S.)  Chanc 

731. 
If  he  need  be  a  party  at  all,  it  could  only 
be  as  a  defendant    Fourthly,  The  bill  asks 
for  a  settlement  of  the  questioQ  for  ever; 


but  Mrs.  Frewen  has  only  a  life  interest, 
and  she  may  die  any  moment,  and  the& 
the  whole  question  will  be  opened  anew. 
But,  further,  she  has  settled  her  life  inter- 
est, so  that  she  is  restrained  from  antidpa- 
tion,  and  therefore  cannot  contract  to  yield 
up  her  rights,  or  give  any  assent  that  would 
be  binding ;  and,  consequently,  even  if  we 
submitted  to  the  jurisdiction,  the  Coaii 
could  not  interfere — 

BobinsoH  v.  Wheelwrtgki,  6  De  Gex, 

M.  &  G.  535 ;  &  c  25  Law  J.  Rep. 

(N.S.)  Ghana  385;  21  Beav.  214. 
Besides,  as  a  married  woman,  she  is  under 
the  protection  of  her  trustees,  and  thej 
object  to  the  suit  altogether.  Fifthly,  This 
is  a  suit  on  behalf  of  infonts;  and  the 
Gourt  will  not  interfere  where  its  doing  so 
wUl  not  deariy  benefit  them. 

As  to  the  second  objection,  this  is  re- 
presented as  a  suit  on  behalf  of  all  the 
inhabitants  of  the  pariah;  but,  with  the 
exception  of  the  vicar  and  one  dinrdi- 
warden,  no  adult  parishioner  is  before  the 
Gourt,  and  the  bill  is  filed  against  the  wish 
of  the  majority  of  the  inhabitant&  The 
Gourt  cannot  treat  those  dissenting  parish- 
ioners as  defendants,  and  bind  than  by  its 
decree,  as  it  did  in 

ClemenU  v.  Bowe$^  1  Drew.  684;  &c. 

22  Law  J.  Rep.  (n.s.)  Ghana  1022 ; 
for  this  is  not  a  mere  case  of  mi^oinder. 
The  plaintiffs,  Ghurton  and  Smith,  have 
disqualified  themselves  from  suing  by  ad- 
mitting the  defendants'  title ;  and  the  49tli 
section  of  the  Ghaneeiy  Amendment  Act 
(15  dt  16  Vict  a  86.)  does  not  apply  where 
a  general  body  is  suing  by  a  disqualified 
person — 

Burt  V.  the  British  Nation  Life  Auur- 

anee  As$oeiatiom,  supra. 
The  matter  is  rts  judicata  by  the  proceedings 
in  the  county  court  True,  there  was  no 
express  adju<iication  upon  the  title ;  but  the 
title  of  the  defendants  was  admitted,  and 
that  admission  avails  against  the  present 
plaintiffs,  just  as,  where  a  party  Is  sued  at 
law,  and  by  his  admiasion  of  the  plaintUT's 
title  lets  judgment  go  against  him,  that 
judgment  estops  him  from  raising  the  ques- 
tion again,  unless  there  be  some  equitable 
ground  of  relief^  as  fraud. 

Thirdly,  the  Gourt  will  not  make  a  decree 
until  the  l^gal  title  has  been  established  at 
law.    The  Gomt  is  not  oompeUed  by  the 
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Ghanceiy  Regulation  Act,  1862  (25  k  26 
Vict  a  42),  to  decide  a  question  which  is 
inTolved  in  a  pending  action  at  h&w,  even 
though  there  be  matter  open  between  the 
parties  which  can  only  be  decided  in  a 
Court  of  equity — 

CurlewU  v.  Carter,  3  New  Rep.  60;  s.  c. 
33  Law  J.  Rep.  (n.s.)  Chanc.  370. 
Ab  their  title  has  not  been  established,  and 
there  are  two  actions  now  pendii^  by  which 
it  can  be  determined,  this  Court  will  not 
assist  the  plaintilfs.  It  may  be  said,  per- 
haps, that  the  Court  ought  to  retain  the 
bill  in  order  to  allow  the  plaintiffs  to  estab- 
lish their  title  at  law ;  but  that  is  only  an 
indulgence  which  cannot  be  granted  at  this 
stage  of  the  cause.  The  pbintiffs  might 
have  applied  for  leave  to  try  the  question ; 
but  instead  of  taking  steps  to  establish  their 
legal  title,  they  moved  to  restrain  the  pro- 
ceedings pending  at  law,  and  their  bill  must 
be  dismifsed  with  costs — 

Boom  y.  Janes,  4  MyL  &  Cr.  433. 
So  much  upon  the  point  of  pleading. 

Next,  as  to  the  merits  of  the  case,  we 
contend  that  this  is  an  unwarranted  attempt 
on  the  part  of  the  plaintiffii  to  convert  into 
a  parish  church  the  private  chapel  of  the 
defendants,  which  they  and  their  predeces- 
sors have,  from  a  time  long  anterior  to  the 
Keformation  down  to  the  present  moment, 
occupied  and  dealt  with  as  their  private 
property.   And  in  support  of  our  claim  we 
shall  contend  for  four  propositions :  I.  That 
this  manor  chancel  is  a  private  chapel,  and 
was  never  an  integral  or  coniponent  part 
of  the  church,  or  the  chancels  thereof.  IL 
That  the  lords  of  the  manor  have  imme- 
morially  repaired  this  chapel    III.  That 
they  have  immemorially  enjoyed  its  exclu- 
sive use   and  occupation.     lY.  That  the 
exdnaive  use  and  occupation  of  a  private 
chapel  annexed  to  a  church,  coupled  with 
its  reparation  from  time  immemorial,  is  not 
inconsistent  with  the  laws  ecclesiasticaL 

L  As  to  the  first  point,  unless  the  plain- 
tiffs can  prove  that  this  is  a  part  of  the 
chancel,  the  cases  cited  do  not  apply.  But 
the  evidence  speaks  of  three  distinct  chan- 
cels, all  of  different  sizes  and  lengths,  with 
three  independent  roofs;  and  this  Manor 
Chancel  had  a  separate  altar.  There  could 
not  have  been  two  altars,  if  this  had  been 
all  the  same  chancel,  for  it  was  expressly 
forbidden  to  have  two  services  proceeding 
Nxw  SxaoB,  85.— Gbaro. 


at  the  same  tima  Bnt  the  duties  in  these 
private  chapels  were  performed  by  stipen- 
diary or  chauntry  priests,  appointed  and 
paid  by  the  private  owners — 

2  Lib.  Ang.  CcUh.  Theology  (1851),  329. 

Fifth  ConstittUiofi. 
And  these  chauntry  chapels  were  often 
added  to  the  parochial  churches — 

2  Bum's  Eccl  Law  (9th  edit),  529, 
tit  'Monasteries.' 
They  were  used  for  nuiss  for  the  souls  of 
the  founder  and  other  benefMtors,  and 
were  quite  independent  of  the  general  ser- 
vices of  the  church.  And,  in  accordance 
with  that,  the  Prayer-book,  when  dealing 
with  the  offices  of  the  churdi,  directs  them 
to  be  performed  in  the  chancel,  or  the  body 
of  the  church — 

Hool^s  Church  Diet,,  tit  'Pews,'  583, 
and  never  in  an  aisle  or  chapeL   The  law 
as  to  chancels  is  well  laid  down  in 

1  Johnson's  Vade-Mecum  (6th  edit), 
269. 
The  rights  which  a  nobleman  has  in  a  lesser 
chancel  are  different  from  those  which  an 
impropriator  has  in  the  great  chanceL  The 
great  chancel  was  originally  for  the  use 
of  the  clergy  and  people;  but  the  small 
chancels  were  built  for  the  sole  use  of  the 
founders,  and  in  them  the  ordinary  has  no 
power  to  order  prayer.  ''Chanoel"  is  a 
modem  term.  While  used  for  Romish  pur- 
poses, they  were  called  "chapels";  but  after 
the  Reformation,  when  their  use  was  abo- 
lished, they  were  commonly  termed  ''  chan- 
cels." All  exclusive  rights,  such  as  that  we 
claim,  are  in  derogation  of  the  jurisdiction 
of  the  ordinary,  and  that  is  Uie  test  by 
which  to  try  Uiem.  Now,  it  is  admitted 
that  a  layman  may  have  a  right  to  the 
exclusive  possession  of  a  part  of  the  chancel 
or  nave,  by  prescription  or  by  faculty,  so 
as  to  entitle  him  to  bring  an  action  on  the 


Kenneths  Paroch.  Antiq.  (1695),  596. 
And  whether  that  right  is  attached  to  an 
estate,  or  to  a  mansion,  we  care  not;  we 
contend  that  he  may  have  it  in  gross. 

[KiKD£RSLBY,  V.C. — Then  you  do  not 
claim  a  prescriptive  right  to  die  freehold, 
but  the  use  of  a  particular  portion  against 
the  Ordinary?] 

We  claim  an  exceptive  right  in  deroga- 
tion of  the  Ordinaiy,  reserved  exclusively 
perhaps  to  the  founder  upon  the  foun- 
4U 
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dation  of  the  church,  and  it  is  not 
inconsistent  with  ecclesiastical  law  that 
that  reservation  should  be  the  freehold 

[KiNDEBSLKT,  V.C. — How  would  the 
owner  lay  his  title  in  prescription  ?] 

He  need  bnt  prove  the  exclusive  use  and 
occupation  coupled  with  immemorial  repair, 
and  that  will  be  enough.  The  only  ques- 
tion then  is,  whether  the  right  was  in  its 
origin  legal  or  no;  and  unless  it  is  void  ab 
oriffine  it  must  stand — 

LiAuiUy  V.  Haytoard^  1  You.  A  J.  585. 
There  being  undisputed  enjoyment  and 
reparation,  the  Court  will  assume  a  legal 
origin. 

Aisles  stand  on  a  totally  different 
ground  from  pews.  They  may  be  private 
property,  where  the  laics  have  by  prescrip- 
tion exclusively  used  and  repaired  them, 
and  they  may  be  held  by  non-parishioners — 

FuUer  v.  Lome,  2  Add.  £cc.  Rep.  427, 
433. 

Davis  V.  Witts,  Forrest,  14. 

ChdolplMs  Repertorium  (2nd  edit), 
136,  citing  Bootkby  v.  Baily,  and 
150. 

Parson's  Law,  by  Hvghes  (2nd  edit), 
301. 

Watson's  Clergyman's  Law,  388, 

May  V.  OilbeH,  2  Bulstr.  1 51. 

Brown^s  Ecclesiastical  Law  (2nd  edit), 
179. 
These  authorities  establish  three  proposi- 
tions :  (a)  that  aisles  or  parts  of  aisles  may 
be  private  property;  (b)  that  they  may  be 
appurtenant  to  a  house  out  of  the  parish, 
and  (c)  that  they  may  be  prescribed  for  by 
an  inhabitant  of  another  parish. 

Nexty  as  to  private  chapels.  Some  were 
excepted  or  not  included  by  the  founder 
at  the  time  of  the  foundation;  others 
were  built  by  licence  of  the  Crown,  with 
peculiar  exemptions,  and  perfectly  inde- 
pendent of  ordinary  visitation — 

Parson's  Law,  by  Hughes  (2nd  edit), 
307. 

Nelson's  Rights  of  the  Clergy  (3rd  edit), 
162. 
They  were  of  various  kinds,  and  with 
different  exemptions  ;  and  that  for  which 
we  contend  is  exemption  from  visitation 
by  the  Ordinary.  That  was  the  peculiarity 
of  the  free  chapels,  which  were  not,  like 
private  chapels,  annexed  to  the  church. 
And  ours,  which  is  a  private  chapel,  has  a 


similar  exemption.  It  is  not  vidted  by  the 
Ordinary — 

Highmore  on  Mortmain  (2nd  edit),  33. 

5  Collyef^sEeelesiastiealEistanf{\m\ 
227. 

Watson's  Clergyman's  Late,  337,  389. 

1  Siephen^s  Laws  of  the  Clergy,  249- 
251. 
The  bishop  has  no  power  to  dispose  of  the 
seats  in  a  private  chapel  annexed  to  a 
church — 

Degg^s  Parson's  Caunsdlar,  7th  edit 
213. 
And  even  under  some  circumstances  the 
Ordinary  may,  by  suffering  the  patnm  or 
proprietor  to  dispose  of  the  seats  for  t 
length  of  time,  become  excluded  from  the 
privilege  of  seating  the  parishioners  in  a 
church  used  for  parish  purposes — 

Watson's  Clergyman's  Law,  389. 
And  the  Ordinary  cannot  intermeddle  witii 
a  temporal  right — 

Swetnam  v.  Archer,  8  Mod.  338. 
Chapels  such  as  these  were  built  at  varioDS 
times,  often  coeval  with,  often  subeequeQtly 
added  to,  the  churches — 

Brandon's  Parish  Churches. 

Bloxamls  Ooihdc  Arehitechire,  10th  edit 
422-426. 

Bloxam's  Monumental  Arehitectttrej  1 78. 
They  were  extensively  used  by  their 
founders  and  their  descendants,  and  were 
no  part  of  the  fabric  of  the  diurch;  and 
such  a  chapel  as  we  claim  this  to  be 
is  a  thing  wdl  known  to  the  law.  Then,  is 
it  necessary  that  such  a  chapel  should  be 
appendant  or  appurtenant  to  »  house  f  We 
say,  No:  the  right  does  not  depend  on  in- 
habitancy, nor  on  faculty,  for  it  is  quite  in- 
dependent of  the  Ordinary.  The  cases  cited 
apply  only  to  pews  where  all  the  rights  are 
derived  horn  t^e  Ordinary.  Ours  is  a  right 
totally  independent  of  faculty  and  of  ordi- 
nary visitation.     It  is  a  right  in  gross. 

[KnrDBRSLBT,  V.C. — Is  it  capable  of 
gnmt  and  conveyance?  Conld  you  main- 
tain ejectment?  It  must  be  a  freehold 
or  not] 

The  Crown  may  have  given  a  licence  to 
build  a  lean-to  on  the  founder's  private  soil, 
for  an  aisle  may  be  upon  the  land  of  a 
private  person — 

3   Salk.    tit    'Chuixsh    and    Chuni- 
wardens,'  p.  85. 
The  defendants  Frewen  and  wife  may  have 
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the  fee,  but  we  cannot  exactly  define  their 
title,  nor  are  we  bound  to  do  so.  We  shew 
the  user  and  reparation,  and  that  the  claim 
is  not  illegal,  and  then  we  ask  the  Court  to 
presume  the  right 

[KiNDKBSLBY,  Y.C. — Do  you  claim  as 
lords  of  the  manor)  I  should  have  thought 
that  any  right  to  be  enjoyed  by  the  lord  of 
a  manor  is  incapable  of  being  held  by  one 
who  i»  not  lord  ?] 

It  may  not  follow.  The  customs  in  ecde- 
siaatical  matters  are  veiy  irregular.  But  we 
do  not  define  our  claim  by  saying  that  we 
claim  as  lords  of  the  manor,  nor,  on  the 
other  hand,  that  we  do  not.  All  we  say  is, 
that  this  is  our  private  chapel;  it  was  never 
naed  for  public  purposes;  and  the  distinct 
and  separate  character  of  a  private  chapel, 
even  though  afiSixed  to  a  church,  is  reo(>g- 
nized  in 

2  Co.  Inst,  489. 

1  Bum*s  EccL  Law,  tit  '  Church,'  356. 

[KiNBERSLSY,  V.C. — ^I  canuot  compre- 
hend your  clainL  Are  you  not  bound  to  say 
what  your  right  is,  and  how  you  daim  it?] 

We  submit  that  it  is  not  incumbent  on 
us  to  define  exactly  the  nature  of  our  claim, 
nor  the  particular  way  in  which  we  claim 
it.  The  plaintifi  must  succeed  upon  the 
strength  of  their  own  title ;  and  the  onus 
is  upon  them  to  prove  that  we  have  none. 
Therefore,  we  say  that,  if  we  can  make  a 
title  in  any  one  of  several  ways,  that  is 
snfilcient  for  the  defence  of  our  possession. 
We  claim  it,  then,  in  four  different  ways : 
first,  as  our  private  chapel  absolutely,  with 
which  the  Ordinary  has  nothing  whatever 
to  do,  and  in  which  the  parishioners  have 
no  ri^t ;  secondly,  as  our  private  chapel, 
to  which,  however,  we  have  not  the  whole 
legal  title,  and  yet  more  than  a  mere  equit- 
able title,  in  fict  a  possessory  title  which 
is  inheritable,  analogous  to  tilie  title  to  a 
pew,  conferring  a  perpetual  right  of  exclu- 
sive occupation;  thirdly,  as  a  right  of 
entry,  not,  as  the  other  two,  in  gross,  but 
appurtenant  to  the  manor ;  fourthly,  as  a 
similar  right  appurtenant  to  the  manor- 
liouse.  The  Court  must  be  satisfied  that  we 
are  wrong  in  all  of  these  claims,  before  it 
can  decide  against  us. 

[KiKDERSLEY,  V.C. — ^You  claim  it  then, 
first,  as  your  chapel,  on  soil  of  which  you 
own  the  fee ;  and,  secondly,  I  presume,  aa 
e^n  aisle,  for  if  it  be  not  a  chapel,  and  yet 


it  be  no  part  of  the  chancel,  it  must  be  an 
aisle.] 

We  claim  it  either  as  a  chapel  or  aa 
an  aisle ;  and  aisles  may  be  separate  and 
independent  property,  and  need  not  be 
appendant  or  appurtenant  to  a  house,  for 
a  pew  or  a  portion  of  an  aisle  may  belong 
to  a  non-panshioner;  and  even  if  a  pew  in 
the  body  of  a  church  must  be  daimed  in 
respect  of  the  inhabitancy  of  some  house, 
yet  the  rule  does  not  apply  to  the  case 
of  a  private  chapel  or  aisle,  and  there  is 
nothing  in  the  nature  of  the  thing  to  pre- 
vent its  having  the  ordinary  incidents  of 
property.  The  statement  that  to  claim  an 
aisle  you  must  daim  it  as  appurtenant  to  a 
house,  is  not  supported  by  authority.  We 
rely  on  BweUm  v.  BcUeman,  which  is  un- 
contradicted. The  right  to  a  pew  and  an 
aisle  are  by  no  means  similar.  They  arose 
at  different  times  and  from  different  causes. 
It  is  a  mere  fallacy  to  mix  up  pew  law 
and  aisle  law.  There  is  a  great  difference 
between  an  aisle  of  a  church  and  a  seat  in 
an  aisle,  which  may  be  since  the  founda- 
tion of  ihe  church — 

Buxton  V.  Bateman,  1  Keb.  370,  per 
Foster,  J. 
The  reasons  that  may  exist  for  the  occu- 
pation of  a  pew  in  respect  of  the  inhabit- 
ancy of  a  particular  house  do  not  apply 
to  an  aisle;  but  if  it  be  necessary  to  clidm 
in  respect  of  the  inhabitancy  of  any  house, 
then  we  hold  the  manor-house,  and  can 
claim  in  respect  of  it  The  plaintiffs  say 
that  we  must  claim  either  by  prescription 
or  by  fiiculty.  We  do  not  daun  by  £ftcul^, 
for  by  so  doing  we  should  admit  the  juris- 
diction of  the  ordinary,  which  we  alto- 
gether deny.  We  adduce  the  fiict  of  our 
repairs  as  evidence  of  our  enjoyment  and 
right,  whatever  be  the  true  origin  of  it; 
whether  derived  from  presumption  of  grant 
or  from  reservation  of  right,  we  know  not, 
nor  are  we  bound  to  say. 

[KiNDBBSLBY,  V.C— Do  you  daim  as 
lords  of  the  manor,  or  not  ?] 

We  say  that  the  chapel  has  gone  with 
the  manor,  perhaps  as  pared  of  the  manor, 
or  it  may  have  been  severed  from  the 
manor,  so  as  to  pass  as  reputed  parcel  of 
the  manor.  We  deny  that  we  are  obliged 
to  shew  to  what  it  is  appurtenant;  but 
if  we  must  shew  it  to  be  appurtenant  to 
something,  then  we  say  it  is  appurtenant 
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to  the  mimory  and  if  not  to  the  manor, 
then  to  the  manor-houBe,  to  which  we  ehew 
onr  title.  The  evidence  of  the  plaintifis 
does  not  prove  that  New  PUce  ia  not  the 
manor-honse,  or  at  any  rate  was  not  bnilt 
on  the  aite  of  the  old  manor-honae;  and 
why  should  not  this  chapel  be  appendant 
to  the  manor-house  pro  tempore  f  Or,  if  an 
aisle  may  be  held  by  a  non-parishioner, 
what  matters  the  house  at  all?  We  can 
claim  it  as  appurtenant  to  land.  The  burden 
b  on  the  plaintifb  to  shew  that  this  is  part 
of  the  church.  Our  right  is  quite  inde- 
pendent of  any  endowment  But  if  it  be 
not,  it  is  not  shewn  that  there  ever  was 
any  endowment,  and  the  statute  of  Edward 
(1  £dw.  6.  c.  14.)  never  vested  in  the  Crown 
any  such  right  as  ours.  The  archsBological 
evidence  shews  the  church  to  have  been 
built  before  1189,  the  commencement  of 
legal  memory,  though  prescription,  in  the 
technical  sense  of  the  word,  has  nothing  to 
do  with  our  claim  at  alL  It  is  not  neces- 
sary to  prescribe  specially  in  respect  of 
what  we  claim;  we  might  claim  by  pre- 
sumption of  a  lost  grant — 

Campbell  v.  WiUon,  3  East,  294. 
The  chapel  may  have  been  erected  after  the 
church,  on  ground  which  fonned  no  part 
of  the  churchyard,  or  it  may  have  been 
coeval  with  the  church,  reserved  by  the 
founder  to  himself  The  fact  of  the  freehold 
being  in  the  rector  would  not  interfere  with 
our  right.  The  phuntiffs  can  only  succeed 
by  making  this  to  be  part  of  the  chanod; 
and  it  cannot  be  part  of  the  church  unless 
they  prove  it  to  be  consecrated  Private 
chapels  need  not  be  consecrated.  Even  if 
it  were  consecrated  for  burial,  it  does  not 
follow  that  it  was  consecrated  for  prayer. 
And  even  if  it  be  part  of  the  chancel,  the 
phiintiffis  ought  to  have  got  some  fiumlty  to 
put  them  there.  A  man  has  no  right,  qua 
parishioner,  to  be  seated  elsewhere  than  in 
the  nave,  which  he  in  common  with  the 
rest  has  to  repair;  and  he  has  no  right  to 
a  seat  in  the  chancel,  which  the  parson  by 
custom  repairs — 

Wateon'e  ClergymafCe  Law^  388. 

Walwyn  v.  Awberryy  1  Mod.  261;  8.C 
2  Ibid.  258. 
Nor,  except  by  reason  of  repair,  has  he  a 
right  to  a  seat  in  an  aisle — 

Frances  v.  Ley,  Cro.  Jac  366. 

Boothby  V.  Baily,  Hob.  69. 


Repair  is  the  test  and  the  evidence  of  owIle^ 
shipi     If  this  were  a  part  of  the  church, 
how  comes  it  that  the  repairs  fall  upon  ml 
We  submit  that  the  following  five  propo- 
sitions are  deducible  from  the  authorities 
dted :  1,  That  private  chapels  may  have 
been  excepted,  or   not  included  by  the 
founder  at  the  time  of  the  foundation  of 
the  church,  or  may   have  been  built  by 
licence  from   the  Crown,  independent  of 
ordinary  visitation,  and  with  special  ex- 
emptions; 2,  That  the  Bishop  has  no  power 
to  dispose  of  the  seats  in  any  private  chapel 
annexed  to  a  church  which  la  not  main- 
tained and  repaired  at  the  parish  cha^; 
3,  That  private  chapels  were  often  distinct 
from  the  church,  and  erected  at  differoit 
periods  of  time ;   4,  That  the  objects  of 
such  chapels  were  exclusively  for  private, 
and  not  for  public  religious  uses;  and, 
5,  That  the  incumbent  (^  the  parish  had 
no  duties  whatever  to  perform  in  them. 
Having,  then,  established  the  existence  of 
these  private  chapels,  we  say  that  this  has 
all  the  component  parts  of  such  a  chapel, 
and  the  uses  to  which  it  was  applied  were 
precisely  those  to  which  all  private  chapels 
at  an  earlier  period  of  om*  eodesiBStieal 
history  would  be  implied.    It  had  a  massr 
table,  puetna  and  tedile;  the  existence  of 
the  two  latter  implies  the  first — 

HcoJ^i  Church  Dietumary,  tit  'Altar/ 
9th  edit  22; 
and  it  was  a  burial-place  for  the  owners  of 
the  chapel,  for  that  is  the  legitimate  infiv- 
ence  from  the  evidence.  Whether  the  free- 
hold be  in  the  Ecclesiastical  CommissioDeTS 
or  not  does  not  affect  the  qnestion.  The 
rector^s  freehold  does  not  interfere  with  our 
private  lights — 

Johnaon's  Vade  Mecum^  19. 
The  freehold  is  in  him  for  public  purposes 
only,  as  for  supplying  burial  places,  ^— 

Amos  on  Fixtures^  204,  n.  6. 
II.  We  come  now  to  our  second  proposi- 
tion, that  the  lords  of  the  manor  have  re- 
paired this  chapel  horn  time  immemoiial, 
for  some  cause  or  other,  and  we  prove  it 
for  a  period  of  273  years.  It  is  idle  to  call 
this  a  mere  obligation  to  repair,  as  if  it 
were  a  charge  upon  us  or  onr  estate.  We 
have  repaired  as  owners — 

Nelson's  RighU  of  Turbary^  162, 
and  reparation  ia  the  evidence  of  our  rig^t 
in.  We  have  ei\joyed  the  immemorial  use 
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of  this  chapel.  We  shew  our  general  repu- 
tation of  ownership  by  the  fact  of  its  always 
being  known  as  *^The  Manor  Chancel"; 
and  we  evidence  yarious  specific  acts  of 
ownership,  viz.,  the  erection  of  the  hatch- 
ment and  the  monument,  which  no  person 
can  put  up  in  a  church  or  chancel  without 
a  &culty  and  the  consent  of  the  Ordinary — 

Etch  ▼.  Buahelly  4  Hagg.  EocL  Rep. 
270. 

Maidman  y.  Malpas,    I  Hagg.  Cons. 
Rep.  208. 

Palmer  v.  I^capum  Exon.,  1  Str.  575. 
The  plaintiffs  rely  on  the  fact  of  their  having 
exercised  the  right  to  seat  the  school  children 
in  our  chapel ;  they  say  they  have  cleaned 
it  and  kept  the  parish  chest  and  ladder  in 
it ;  that  the  lord  and  lady  of  the  manor 
never  sat  in  it,  and  that  tJ^e  congregation 
cannot  be  seated  without  it.  But  there  is 
no  weight  in  these  arguments.  And  the 
plaintiffs  have  recognized  the  defendants' 
right  to  the  disputed  chanceL  The  acknow- 
ledgment of  our  title  remains  on  the  vestry 
books  uncancelled,  and  must  disqualify  the 
plaintiffs  from  suing  after  such  an  admis- 
sion. Added  to  which  the  plaintiffs  have 
recognized  the  defendants'  right  by  allowing 
them  to  expend  money  in  alterations  and 
repairs,  and  it  would  be  contrary  to  all 
principles  of  equity  to  let  the  plaintiff  lie 
by  and  now  reap  the  fruits  of  the  defen- 
dants' outbiy. 

lY.  The  plaintifis  having  proved  the 
exclusive  user  and  reparation,  the  only 
question  for  the  consideration  of  the  Court 
is,  could  that  exclusive  right  have  had  a 
legal  origin  1  That  origin  cannot  be  exactly 
traced,  nor  is  it  necessary  to  do  so;  but 
we  have  proved  that  such  a  right  as  this 
we  daim  can  exists  and  if  a  reason  for 
snch  a  prescriptive  right  must  be  given, 
the  best  is  the  continuous  user  and  repeated 
reparation,  from  which  it  will  be  presumed 
that  it  was  founded  by  him  whose  estate  we 
have  to  the  intent  to  have  it  only  to  him- 
self, as  is  said  in 

Corvevii  case,  12  Rep.  105. 

Watson's  Clergyman's  Law,  388. 
And  having  established  the  legal  possibility 
of  the  thing,  the  Court  must  uphold  our 
claim — 

Lousley  v.  Hayward,  1  You.  <fe  J.  585; 
s.  a  Rogers,  190. 
We  assert^  then,  that  we  have  established 


the  four  propositions  with  which  we  started. 
We  shew  that  the  existence  of  a  private 
chapel  of  this  nature  is  a  thing  well  known 
to  the  law.  We  prove  by  archsBological  and 
other  evidence  that  this  must  have  been 
one.  We  make  out  our  title  to  it  by 
evidence  of  user  and  acts  of  ownership, 
and  though  we  deny  that  it  is  necessary  to 
connect  our  right  with  any  house  in  the 
parish,  we  do  actually  so  connect  it.  The 
evidence  is  strong  in  our  fiivour;  but  if 
there  be  any  infirmity  in  our  title,  at  any 
rate  the  plaintiffs  have  not  made  out  theirs, 
and  the  burden  is  on  them  to  do  so.  The 
mere  displacing  of  our  title  will  not  establish 
theirs. 

Mr,  Sturgess,  for  the  remainderman, 
disclaimed  complicity  with  either  side, 
objected  to  his  being  made  a  party,  and 
asked  for  his  costs. 

Mr.  Olasse,  in  reply.  —  The  technical 
objections  raised  by  the  defendants  are  of 
no  weight  The  first,  that  the  bill  cannot 
be  maintained  as  constituted,  is  one  that 
should  have  been  taken  by  demurrer,  and 
can  now  be  only  a  question  of  costs.  But 
a  bill  can  be  properly  filed  by  a  parishioner 
on  behalf  of  himself  and  all  others;  in  like 
manner  as  by  some  of  a  crew  of  a  privateer 
for  the  recovery  of  profits — 

Goody.  BlewiU,  13  Yes.  399; 
and  see 

Herbert  v.  the  Dean  and  Chapter  of 
Westminster,  1  P.  Wms.  773; 
so  in  the  old  tithe  cases,  to  establish  a 
parochial  modus;  and  therefore  there  is  no 
objection  to  the  form  of  the  present  suit. 
The  vicar,  too,  is  a  proper  party,  and  though 
it  is  alleged  that  the  Ordinary  is  not,  no 
authority  is  cited,  and  it  is  clear  that  he 
may  sue — 

Calvert  on  Parties,  tit.  *  Ordinary.' 
Secondly,  there  is  no  necessity  for  a  pre- 
vious determination  of  the  plaintiff's  right 
at  law.  The  Court  will  only  take  that  course 
where  it  sees  a  necessity  for  so  doing — 

MUford  on  PUading,  4th  edit  146, 147. 

2  Stor}/s  Equity  Jurisprudence,  148, 
149. 
As,  for  instance,  if  it  should  think  the  right 
set  up  has  a  probable  legal  title.  But  if  the 
case  be  clear,  it  will  not  be  sent  to  law. 
Here,  as  of  common  right,  the  plaintifis' 
title  is  good,  while  the  defendants  set  up  a 
claim  which  is  diametrically  antagonistic 
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to  the  common  law  right,  and  so  onpreoe- 
dented  and  abenrd  a  claim  the  Court  will 
never  refer  to  law — 

Uoyd  y.  Jonety  6  Com.  R  Rep.  81, 89; 

8.C  17  Law  J.  Rep.  (n.r)  C.R  206. 
The  defendants  say  that  the  exception  in 
the  4th  section  of  the  25  <fe  26  Vict  c  42. 
takes  this  case  out  of  the  statute,  and 
remits  us  to  the  old  practice.  But  we  have 
a  right  to  come  here  to  restrain  the  violent 
acts  of  the  defendants — 

Egmont  v.  Darell,  1  Hem.  k  M.  563; 
and  if ,  as  in  that  case,  the  title  to  the 
freehold  arises  incidentally,  the  Court  will 
entertain  it,  and  decide  it,  even  though 
according  to  the  old  practice  it  would  have 
sent  us  to  law,  which,  however,  we  say  it 
would  not  have  done — 

The  Mayor  of  York  v.  PilkinffUm,    1 

Atk.  282. 
Ewelme  Hospital  v.  Andover,   1  Yem. 

265. 
WeaU  V.  the  Wat  Middlesex  Water- 

foorks,  IJac  <&  W.  369. 
On  principle,  how  could  the  question  be 
settled  at  law)  The  present  form  of  suit 
is  necessary  to  avoid  a  multiplicity  of  pro- 
ceedings, and  now,  in  the  presence  of  all 
who  are  interested,  the  question  can  be 
finally  determined.  Besides,  the  defendants 
have  submitted  to  the  jurisdiction  of  this 
Court,  and  the  argument  that  Mrs.  Frewen 
is  not  bound  by  her  submission,  because 
she  is  restrained  from  anticipation,  is  of  no 
weight;  for  inasmuch  as  it  is  settled  to  her 
separate  use,  the  Court  treats  her  answer 
as  binding  upon  her — 

Callow  V.  Howie,  1  De  Oex  &  S.  531-3; 

S.C.   17  Law  J.  Rep.  (n.s.)  Chanc. 

7L 
Clive  V.  Carew,  1  Jo.  &  H.  199;  s.c; 

28  Law  J.  Rep.  (n.s.)  Chanc.  685. 
[Upon  the  third  objection,  that  the  matter 
was  res  judicata  in  the  county  court,  and 
the  fourUi,  the  infancy  of  some  of  the  plain- 
tiffs, the  Vice  ChanceUor  called  for  no  reply, 
saying  that  clearly- the  county  court  could 
not  have  tried  the  question,  and  if  the  suit 
were  not  for  the  benefit  of  the  infants, 
at  least  it  could  not  be  to  their  detri- 
ment] 

Fifthly,  as  to  the  admission  of  the  defen- 
dants' title,  that  is  of  no  value  to  them. 
The  vicar  had  no  power  to  make  it  in  his 
corporate  character.    He  could  not  bind 


the  inheritance  of  the  chnicL  But  if  it  be 
thought  to  prejudice  him,  let  the  Court  tmt 
him  as  a  defendant,  and  bind  him  as  soch 
by  its  decree,  for  misjoinder  is  not  bJoL 
Sixthly,  the  remainderman  is  a  neoessaiy 
party- 
Poor  V.  Clark,  2  Atk.  515; 
and  at  any  rate  when  the  bill  was  filed  he 
was  a  trustee;  but  we  submit  that  the 
Court  can  determine  the  question  as  be- 
tween the  plaintiffs  and  hins. 

Then,  as  to  the  merits  of  the  case,  no 
doubt  such  a  chapel  as  thia  is  contended 
to  be  was  occasioiially  built,  and  may  have 
been  annexed  to  the  church,  but  not  if 
unendowed.  Parish  churches  were  chiefly 
in  their  origin  noblemen's  chapels — 

Blaxam's  Chwrtk  Arekiteelwe,  421; 
and  uidess  there  was  endowment,  there 
would  be  no  consecration.   The  bishop  will 
not  consecrate  without  a  competent  endow- 
ment— 

1  BunCs  EeeL  Law,  tit  'Church,  Con- 
secration of,'  323, 

Termes  de  la  Ley,  tit  '  Channtry,' 
the  name  by  which  chapels  annexed  to  the 
fabric  were  known.   See 

8iepken£s  Book  of  Common  Prayer,  337. 
The  defendants  cannot  undertake  to  say 
whether  the  alleged  chapel  was  anterior  to^ 
or  coeval  with,  or  subsequent  to  the  build- 
ing of  the  church.  If  it  was  either  of  the 
first  two,  it  must  have  been  consecrated 
together  with  the  church — 

Stephens's  Bookof  Common! Prayer,  334 
If  it  was  of  later  date,  it  must  have  been 
built  on  what  is  presumably  consecrated 
ground,  and  the  onus  is  on  them  to  shew 
the  contrary;  and  so  it  would  be  a  mere 
enlargement  and  would  become  part  of  the 
church.  But  the  evidence  shewa  dearly 
that  the  chancel  was  all  rebuilt,  and  there 
is  no  proof  that  the  lord  of  the  manor  re- 
built it  K  then  it  were  a  chapel  annexed 
to  the  church,  it  required  endowment;  if 
it  were  a  mere  enlargement  of  the  churdi, 
it  became  a  necessary  part  thereof  and 
endowment  was  unnecessary — 

Gibson^s  Codex,  196. 
We  say  then  that  this  is  an  integral  part 
of  the  church,  and  all  the  right  that  a  lay- 
man, other  than  an  impropriate  rector,  can 
have  in  it  is  a  simple  easement,  of  which 
the  measure  and  extent  is  user,  not  repair; 
and  being  a  simple  easement,  it  can  only 
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be  lield  in  respect  of  the  inhabitancy  of  a 
house — 

1  Bum'9  EccL  Law^  tit '  Church  Aisle,' 
343; 
for  there  is  no  difference  in  this  respect 
between  a  pew  and  an  aisle — 

1  Co.InH.  121b,  122  a. 
And  the  user  must  be  continuous;   else, 
if   it    be    interrupted,    the    easement    is 
lost— 

Morgan  y.  CuHity  3  Man.  k  Ry.  389. 
As  in  Loualey  v.  Haywardy  the  enjoyment 
was  proved  uninterrupted.  Repair  cannot 
be  the  foundation  of  their  title.  It  may  be 
evidence  of  it,  but  no  more.  The  only  foun- 
dation  of  it  can  be  user,  and  they  shew 
none ;  and  there  may  be  an  obligation  to 
repair  without  any  corresponding  benefit; 
as  to  repair  the  fence  of  the  church- 
yard— 

1  Bum's  Ecd.  Law,  tit  '  Church,'  346. 
It  is  clear  that  the  defendants  have  not  the 
freehold.  The  form  of  action  tests  whether 
it  be  freehold  or  easement,  and  in  all  the 
instances  of  a  similar  claim  to  this  the  form 
of  action  has  been  case — 

Dawney  v.  Dee,  ubi  supra. 

Buxton  V.  Batemany  ubi  supra. 
That  proves  it  to  be  an  easement.  Trespass 
will  lie  in  certain  cases,  as  for  the  wrongful 
removal  of  a  tombst<me  from  the  church- 
yard — 

Spooner  v.  Brewster,  3  Bing.  136; 
but  not  for  such  a  right  as  tlus.  There  is 
no  ground  for  the  attempted  distinction 
between  a  pew  and  an  aisle.  It  is  sup- 
ported only  by  the  two  dicta  of  Abbott, 
C.J.,  in 

Matnwartng  v.  Giles,  5  B.  <&  Aid.  361, 
and  Foster,  J.,  in 

Buxton  V.  Baieman,  ubi  supra; 
but  neither  dictum  was  necessary  for  the 
decision  of  the  point  in  issue,  and  there  is 
no  reason  in  the  difference.  Hervei/s  case,  the 
leading  case  upon  the  subject^  was  an  action 
for  an  aisle,  and  that  was  case,  not  tres- 
pass. Therefore  the  defendants  have  but  an 
easement,  which  they  must  claim  by  pre- 
scription ;  but  there  is  no  evidence  to  shew 
Boch  an  uninterrupted  user  as  will  support 
a  right  like  this ;  nor  is  there  any  proof  of 
repair  to  substantiate  their  assertion  of  user. 
Even  if  they  have  any  title  by  prescription, 
that  does  not  justify  their  acts  of  inter- 
ference with  the  functions  of  the  Ordinary, 


whose  jurisdiction  extends  to  the  chancel 
as  well  as  to  the  church — 

Ortffin  V.  Digktm,  5  Best  &  S.  106; 

s.  c.  33  Law  J.  Rep.  (n.s.)  Q.B.  29; 

ExcL  Ch.  181. 
Their  claim  is  in  derogation  of  all  common 
right;  and  there  is  nothing  to  support  it 

KiNT>BESLEY,  V.C. — ^The  question  raised 
in  this  case  is,  as  to  the  right  and  titie  to 
a  certain  place  which  is  situated  at  the 
south-east  comer  of  the  parish  church  of 
Icklesham,  in  Sussex,  and  which  presents 
to  the  eye  of  a  person  in  the  church  the 
appearance  of  constituting  part  of  the  area 
and  fabric  of  the  church.  The  plaintiffs 
insist  that  this  place  in  question  is  part  of 
the  church,  while  the  principal  defendants 
contend  that  it  is  a  chapel  appendant  or 
appurtenant  to  the  manor  or  the  manor- 
house  of  Icklesham,  or,  at  all  events,  that 
they  have  a  right  to  the  exclusive  use  and 
possession  of  it — [His  Honour  here  stated 
the  facts  of  the  case  as  given  above,  and 
proceeded  to  comment  upon  the  form  of 
the  suit,  as  follows :] — ^It  appears  to  me  to 
be  somewhat  peculiarly  framed,  inasmuch 
as  the  four  plaintiffs,  tiie  vicar,  the  church- 
warden and  the  two  infant  parishioners, 
are  represented  to  be  suing  on  behalf  of 
themselves  and  all  the  other  inhabitants 
of  the  parish,  and,  though  I  do  not  think 
it  of  much  importance,  ti^e  effect  is  strictly 
that  the  vicar  is  not  before  the  Court  qua 
vicar;  the  same  may  be  said  of  the  vicar's 
churchwarden;  or,  at  all  events,  if  it  be 
necessary  to  have  the  churchwarden  before 
the  Court,  we  ought,  of  course,  to  have 
the  two  churchwardens  parties.  Then,  with 
regard  to  the  bishop,  one  would  have  said, 
that  if  the  bishop  was  a  necessary  party, 
the  patron  and  incumbent  were  wanted  too. 
I  cannot  see  what  business  the  bishop  has 
here,  except  as  being,  together  with  the 
patron  and  incumbent^  the  persons  who 
represent  the  interests  of  the  church.  But 
that  would  resolve  itself  into  a  question  of 
parties  and  no  objection  being  taken  for 
want  of  parties,  I  will  not  observe  upon  it 
further  than  to  say  that  the  suit  is  in  that 
respect  very  peculiarly  framed.  But  it  is 
stiU  more  peculiar  in  another  respect,  which 
is  this,  that  it  purports  to  be  a  bill  of 
peace ;  that  is  the  equity  on  which  the  bill 
is  founded.    The  rights  which  are  in  con- 
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troversy  are  entirely  legal  rights;  but  it  is 
said  that,  these  legal  rights  of  the  plaintiffs 
being  established,  or  being  clear,  this  Court 
should  interfere  to  prevent  a  perpetual 
recurrence  of  proceedings  at  law  for  the 
purpose  of  questioning  or  establishing  those 
rights ;  that  is  the  nature  of  a  bill  of  peace. 
But,  singularly  enough,  this  very  bill  of 
peace  seeks  to  stay,  and  has  actually  stayed, 
by  arrangement  between  the  parties,  rather 
than  by  a  decision  of  the  Court,  the  actions 
pending  for  the  purpose  of  trying  those 
rights;  and  if  we  look  to  see  whetiier  the 
rights  have  ever  been  tried  at  all,  the  only 
action  which  has  been  brought,  and  which 
certainly  did  not  try  them,  is  the  action  in 
the  county  court,  in  which  the  plaintiff 
Churton  was  defeated,  and  even  if  he  had 
been  successful  the  rights  could  not  be 
said  to  have  been  there  tried.  Therefore, 
it  seems  to  me  to  be  a  very  remarkable 
instance  of  a  bill  of  peace,  to  quiet  parties 
in  rights  when  established,  to  have  the 
plaintiffs  coming  here  to  ask  the  Court  to 
decide  the  legal  rights,  and  insisting  that 
there  ought  to  be  not  only  no  decision  of 
the  legal  rights  at  law,  but  that  the  very 
pending  actions  brought  for  the  purpose 
of  trying  the  rights  should  be  stopped,  and 
that  there  should  be  no  such  trial  Upon 
that  I  confess  it  seems  to  me  to  be  a  case 
of  first  impression.  But  I  find  that  the 
defendants  Frewen  and  his  wife,  by  their 
answer,  so  far  from  objecting  to  this  bill, 
either  to  the  frame  of  it  with  respect  to 
parties,  or  to  the  nature  of  it  as  being  not 
sustainable  as  a  bill  of  peace,  express  their 
desire  that  the  rights  should  be  determined 
in  this  suit;  and  therefore  it  would  not  lie 
in  their  mouths  to  complain  of  the  frame 
of  the  suit,  or  object  to  this  Court  deciding 
the  question.  On  the  contrary,  they  invite 
a  decision  in  this  suit  How  far  that  may 
apply  to  Mr.  Brisco,  or  to  the  trustees  of 
Mrs.  Frewen,  is  a  question  I  do  not  think 
it  necessary  to  discuss,  because  it  appears 
to  me  that,  at  all  events,  I  must  go  into 
the  merits  of  the  question,  and  determine 
the  rights  between  the  parties. 

The  contention  of  the  defendant  Frewen 
and  his  wife  is,  as  I  have  said,  that  this  is 
a  very  ancient  chapel,  appendant  or  appur- 
tenant to  the  manor,  or  to  the  manor-house, 
of  Icklesham ;  and  that,  if  it  be  neither  of 
these,  at  all  events  that  they,  or  the  persons 


entitied  to  the  manor,  have  the  right  to  the 
exclusive  possession  and  enjoyment  of  it 

The  first  question,  then,  is,  what  is  ^e 
evidence  to  shew  that  this  was  in  ancient 
times  a  chapel  properiyso  called  9  Ivill 
first  refer  to  what  I  may  call  for  oonve- 
nience  the  architectural  evidence,  that  of 
Mr.  Bloxam  and  Mr.  Scott,  admittedly  two 
of  the  most  eminent  authorities  upon  the 
subject,  endeavouring  to  ascertain  first  whai 
evidence  the  church  itself  affords  that  this 
was  at  some  period  of  time  a  chapel   Mr. 
Bloxam  says,  he  believes  the   north  and 
south  aisles  and  tower  to  be  of  Late  Nonnan 
architecture,  and  to  have  been  constructed 
between  the  years  1150  and  1200,  and  he 
believes  that  early  in  the  fourteenth  cen- 
tury the  original  Norman  chancel  was  taken 
down  and  the  present  chancel  erected.    He 
finds  the  site  in  controversy  to  be  divided 
from  the  chancel  by  three  arches  supported 
on  piers,   which    arches  he   thinks  were 
constructed  when  the  chancel  was  rebuilt 
He  says,  that  in  the  south  wall,  near  the 
east  end,   there  still   exists,  in  excellent 
preservation,  a  pMcina,  and  a  sedUe  for  the 
officiating  priest,  and  he  has  no  reason  to 
doubt  that  an  altar  formerly  existed  against 
the  east  walL    He  also  found  on  the  east 
wall,  close  to  where  it  abuts  on  the  chancd, 
indications  of  where  a  parclose  or  screen 
had  been  fixed,  shewing  that  this  building 
had  been  at  some  time  or  other  separated 
from  the  chanceL    Then,  from  the  exist- 
ence of  the  pitcina  and  gedtiey   and  the 
marks  of  the  parclose,  and  from  ^e  general 
character  and  arrangement  of  the  several 
component  parts  of  the  whole  structure,  he 
believes  that  this  building  is  not  now  and 
never  was  an  integral  part  of  the  church 
or  the  chancel,  but  was  and  is  a  private 
chapel  and  a  distinct  foundation.  "  Private 
chapels,"  he  says,  "of  this  kind  are  com- 
monly known  to  antiquaries  and  eodesio- 
logists  under  the  name  of  chauntry  chapels. 
They  are  believed,  and  in  many  cases  can 
be  clearly  proved,  to  have  been  erected  by 
lords  of  manors  or  other  persons  of  import- 
ance, for  private  mass  and  prayer,  and  fw 
a  place  of  burial  for  the  founder  and  his 
family.    In  most  cases  the  title  to  these 
chapels  is  proved  by  reparation  from  time 
to  time,  and  by  user  as  a  place  of  sepul- 
ture, or  for  other  purposes  for  which  they 
were  designed.  There  are  numerous  chapds 
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of  the  kiod,  t,  g,  that  of  Henry  the  Seventh," 
and  others  which  he  specifies.  Mr.  Scott's 
evidence  I  need  not  read;  it  corroborates 
entirely  the  views  of  Mr.  Blozam. 

This  architectural  evidence  is  evidence 
which  never  can  be  considered  as  necessa- 
rily involving  mathematical  demonstration ; 
bnt  it  appears  to  me  to  be  a  species  of  evi- 
dence of  a  most  valuable  character,  because 
it  is  the  thing  itself  which  speaks  for  itself. 
It  is  no  witness's  testimony,  but  re9  ipsa 
loquitur.  We  have  here,  then,  the  surest 
possible  indication  that  this  was  a  chapel, 
from  the  circumstance  that  there  now  exists 
on  the  south  wall  of  this  building,  in  good 
preservation,  a  piscina  and  a  sedile^ — sure 
tests  of  there  having  been  an  altar,  no  doubt^ 
at  the  east  end.     There  is  no  indication  of 
an  altar  now  ;  but  we  know  that  altars  in 
these  chapels  were,  like  other  indications 
of  Popery^  swept  away  at  the  Eeformation. 
But  the  fact  of  there  being  a  piscina^  and  a 
sedile  for  the  officiating  priest,  seems  to  me 
conclusive  that  there  was  an  altar;  in  other 
words,  it  appears  to  me  clear  from  the  evi- 
dence, that  in  early  times  this  was  a  chapel 
attached  physically  and  materially  to  the 
church.    We  may  infer  this  from  the  Nor- 
man arch  in  the  eastern  wall  of  the  south 
aisle,  which  arch  is  coeval  with  the  original 
structure  of  the  church,  that  is,  Late  Nor- 
man, about  the  middle  of  the  twelfth  cen- 
tury.    From  the  existence  of  that  arch, 
and  the  &ct  that,  as  stated  by  Mr.  Bloxam, 
there  never  was  an  exit  into  the  open  air 
on  the  eastern  side  in  churches  of  that  date, 
I  infer  that  this  Norman  door  led  into  a 
chapel — into  this  very  chapel;   and  that 
leads  strongly  towards,  if  not  to,  the  con- 
clusion that  an  original  chapel  existed  on 
the  spot,  coeval  with  the  original  founda- 
tion of  the  church  ;  in  other  words,  that, 
when   the  church  was  founded,  there  was 
simultaneously,  or  about   the  same  time, 
erected  by  the  founder  of  the  church,  who- 
ever that  was,  a  chapel,  which,  like  the 
chancel  of  the  church,  afterwards,  either 
in  the  latter  part  of  the  thirteenth  or  early 
in  the  fourteenth  century,  underwent  alter- 
ation,  and  was  reconstructed  in  the  then 
style   of  architecture,   the  Early  English, 
which  is  the  structure  now  existing.     Thus 
&r,  then,  there  is,  to  my  mind,  conclusive 
evidence  that  at  this  spot  there  was  in  very 
early  times,  and  probably  at  a  period  coeval 
Nbw  Skeiis,  35.— Chano. 


with  the  structure  of  the  church,  a  chapel 
attached  physically  and  bodily  to  the  church, 
and  divided  from  it,  not  by  any  wall  or 
solid  structure,  but  by  a  parclose,  panelled 
at  bottom,  and  of  lattice  or  carved  open- 
work above.  I  may  add,  that  this  architec- 
tural evidence  derives  considerable  corrobo- 
ration from  the  other  evidence  of  a  different 
kind ;  but  I  am  now  only  upon  the  prelimi- 
nary question,  was  this  ever  a  chapel  ?  and 
I  think  clearly  it  was.  If,  then,  it  was  a 
chapel,  it  must  have  been  a  private  chapeL 
To  suggest  that  it  was  a  public  chapel  would 
be  to  suggest  that  which  is  contrary  to 
all  probability.  The  annexing  of  a  public 
chapel  to  a  cathedral  church  might  be  intel- 
ligible; but  the  annexing  of  a  public  chapel 
to  a  Uttle  countiy  church  would  be  mon- 
strous and  absurd ;  and  there  can  be  no 
question  that,  if  it  was  a  chapel,  it  was  the 
private  chapel  of  some  person  or  other. 

Then  whose  chapel  was  iti  The  evidence 
seems  to- shew,  not,  of  course,  by  mathema- 
tical demonstration,  but  by  strong  moral 
evidence,  which  satisfies  one's  reason,  that 
this  was  a  private  chapel  of  the  lords  of 
the  manor,  and  appendant  or  appurtenant 
to  the  manor  or  manor-house  of  Icklesham; 
and  this  evidence  consists  of  a  number 
of  documents,  coUected  by  the  industry  of 
Mr.  Hewlett,  the  eminent  antiquary,  from  a 
great  variety  of  sources. 

Now,  I  need  hardly  advert  to  what  is 
perfectly  well  known,  that  the  founders 
of  churches  in  ancient  times  were  lords  of 
manors,  at  aU  events  from  the  time  of  the 
Conquest  for  some  centuries  afterwards, 
when  the  great  men  of  the  country  were 
always  lords  of  one  or  more  manors.  Black- 
stone,  speaking  of  advowsons,  says,  ''Lords 
of  manors  being  originally  the  only  founders, 
and,  of  course,  the  only  patrons  of  churches, 
the  right  of  patronage  or  presentation,  so 
long  as  it  continues  annexed  to  the  posses- 
sion of  the  manor, — as  some  have  done 
from  the  foundation  of  the  church  to  this 
day, — is  called  an  advowson  appendant, 
and  it  will  pass  or  be  conveyed,  together 
with  the  manor,  as  incident  and  appendant 
thereto  "  (1).  I  merely  refer  to  that  as  one 
among  many  passages  to  shew  that  churches 
were  almost  always  founded  by  lords  of 
manors;    and  we   know  that  the   origin 

(1)  2  Black.  22. 
4X 
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of  tithes  is  connected  with  this — ^that  the 
lord  of  the  manor  insisted  that  his  tenants 
should  pay  their  tithes,  which  before  were 
payable  to  any  priest  of  any  pUce,  to  the 
priest  of  the  church  which  he  had  founded. 
I  might  refer  also  to  Selden  (2),  who  states 
the  same  thing,  as  a  well-known  piece  of 
the  domestic  history  of  this  country. 

It  appears  further,  and  it  is  a  matter  of 
general  notoriety,  referred  to  frequently  in 
the  authorities,  that  it  was  a  very  common 
practice  for  the  lord  of  a  manor,  when 
founding  a  church,  at  the  same  time  to 
found  with  it  a  small  private  chapel  of  his 
own,  not  annexed  to  his  house,  but  to  the 
church  itself^  considering,  perhaps,  that  it 
derived  some  additional  sanctity  from  being, 
as  it  were,  nuule  part  of  the  church ;  and 
not  only  this,  but^  after  churches  were 
founded,  it  was  a  Tery  common  practice  for 
lords  of  manors,  and  other  men  of  note  in 
the  country,  to  get  either  the  leave  of  the 
Pope,  or  the  Crown,  or  the  patron,  the  ordi- 
nary and  the  incumbent,  to  annex  a  chapel 
to  an  existing  church.  That  was  most 
commoidy  done,  it  seems,  in  the  thirteenth 
or  fourteenth  century.  In  that  mode  a 
mmiber  of  chapels  were  annexed  to  churches, 
either  as  an  original  foundation,  or  an 
addition  of  a  subsequent  period.  There  are 
numerous  authorities  for  this ;  and  they  do 
not  lay  it  down  as  an  originad  proposition, 
but  refer  to  it  as  a  matter  of  course.  Qodol- 
phin,  speaking  of  chapels  generally,  divides 
them  into  three  sorts — **  one,  such  as  ad* 
joins  to  the  church  as  parcel  of  the  same, 
built  by  persons  of  honour,  ut  ibidem /ami- 
iiaria  sepulcra  sibi  canstituoiU"  as  a  place 
of  sepulture  for  their  families  (3).  Ndson, 
on  the  same  subject,  says,  "There  are 
several  kinds  of  chapels:  firsts  parochial 
chapels,"  which  he  exemplifies;  ''then 
chapels  which  adjoin  to  and  are  part  of 
the  church,  and  those  are  such  which  were 
built  by  honourable  persons  for  burying- 
places  for  themselves  and  their  families" 
(4).  And  Johnson,  after  stating  that  the 
freehold  of  the  church  is  in  the  incumbent^ 
says,  that  "  does  not  annul  the  right  of  a 
peer  or  gentleman  to  any  chapel  or  chancel 
built  or  repaired  time  out  of  mind  by  him 

(2)  Vol.  8.  part  2,  p.  1121,  edit.  1725,  and 
Seidell's  Hist,  of  Tithes,  c.  6,  &c. 

(3)  Godolphin'ii  Bepertorium,  p.  145. 

(4)  NelBon'a  Laws  of  the  Cleigy,  p.  166. 


and  his  ancestors  for  a  place  of  burial  or 
to  hear  divine  service''  (5).  Such  being  the 
practice  in  ancient  times,  we  have,  in  £ut, 
in  evidence  here  from  two  gentlemen  that 
they  are  owners,  as  lords  of  manors,  of 
certain  chapels  in  Sussex,  exactly  drcoin- 
stanced  as  the  one  in  question  here ;  and, 
I  suppose,  a  great  number  of  instances 
might  be  found  throu^out  England  where 
similar  chapels  exist  down  to  the  present 
day,  and  the  lords  of  the  manor,  as  the 
persons  to  whose  estate  they  are  appendant, 
exercise  the  rights  of  and  are  treated  as 
owners.  As  I  have  said,  therefore,  the 
ordinary  course  was,  that  the  church  ms 
founded  by  the  lord  of  the  manor,  and 
there  can  be  no  reasonable  doubt  that  the 
lord  of  the  manor  of  Icklesham  (whoever 
that  was)  founded  this  present  church. 

Then  we  have  three  documents,  whidi, 
when  read  together,  shew  that  the  lord  of 
the  manor  was,  in  the  time  of  Henry  the 
Third,— that  is,  between  1216  and  1272,— 
the  patron  of  the  church.  That  is  only 
what  one  would  eiq)ect  The  lord  of  the 
manor  who  founded  the  church  was,  of 
course,  from  that  time  its  patron,  and  the 
patronage  and  advowson  became  thoehy 
appendant  \o  the  manor,  and,  until  severed 
from  the  manor,  always  paissed  with  it 
One  of  the  documents  I  refer  to  relates  to 
the  Abbey  of  Battle,  in  Sussex,  and  detuls 
the  admission  and  institution  of  a  priest  to 
the  Church  of  Icklesham,  at  the  presen- 
tation of  Lord  Nicholas  Hoeingoit,  the 
patron  :  the  next  is  a  grant  of  the  advow- 
son to  the  monks  of  the  abbey  by  SybeUa, 
Lady  of  Icklesham ;  and  the  third  shews 
that  this  SybeUa  was  the  daughter  of  a  lord 
of  the  manor,  and  upon  the  death  of  her 
father  became  the  lady  of  the  noanor,  and 
married  Lord  Nicholas  Hereingott.  I  refer 
to  these  merely  for  the  purpose  of  corrobo- 
rating what  would  otherwise  be  concluded 
from  the  general  practice,  that  the  church 
was  founded  by  the  lords  of  the  manor;  and 
if  it  be  the  fact  that  this  chapel  was  either 
actually  contemporaneous  and  coeval  vnik 
the  original  church,  or  was  built  shortly 
afterwards,  there  can  be  no  question  bat 
that  it  was  built  by  the  lords  of  the  manor, 
who  were  the  patrons,  because  they  were 
the  founders  of  the  church. 

(5)  1  Johnson*!  deigymaiiVi  Yade^Heeam,  p.  19. 
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The  next  docnments  shew  that  the  lords 
of  this  manor  were,  for  several  centuries,  a 
fiunilj  of  the  name  of  Finche,  in  whom  are 
now  vested  the  titles  of  Winchelsea  and 
Nottingham.  First  we  have  im  inquisition 
pott  mortem  on  the  death  of  John  Finche 
in  1478,  whereby  it  was  found  that  he  was 
lord  of  the  manor,  and  that  his  brother 
Henry  was  his  heir.  Then  we  have  the 
will  of  this  Henry  Finche,  dated  in  1493, 
wherein  he  directs  his  body  to  be  buried 
in  the  chapel  of  St.  Nicholas,  which,  as  the 
chmeh  is  dedicated  to  St.  Nicholas,  must 
mean  the  chapel  annexed  to  the  church — 
that  is,  this  present  chapel  in  dispute.  It 
is  not,  of  course,  mathematical  demon- 
stration ;  but,  from  his  directing  his  body 
to  be  buried  in  the  chapel,  there  is  the 
strongest  reason  to  infer  that  he  had  a  right 
to  direct  his  body  to  be  buried  there;  in 
other  words,  that  it  was  his  chapel,  or  the 
chapel,  at  least,  of  the  lord  of  the  manor 
at  that  tima 

The  next  is  one  of  a  series  of  documents 
of  a  very  different  class,  inquiries  before 
different  o£Scials  of  the  bishop,  for  the  pur- 
pose of  representing  to  him  what  churches 
in  the  diocese,  or  what  portions  of  them, 
were  in  need  of  repair,  and  who  ought  to 
repair  them ;  and  proceedings  were  taken 
or  directed  against  those  persons  who  were 
considered  liable  to  make  good  the  neces- 
sary repairs.  There  are  numerous  entries 
of  proceedings  against  one  Standen,  the 
farmer  of  the  rectory,  for  not  repairing  the 
chancel,  and  in  1592  this  :  ''The  o£Sce  of 
the  lord  against  Sir  Moyle  Finche  of  Ick- 
lesham.  Hts  chancel  lacketh  glazing,"  and 
he  was  to  be  cited  accordingly.  It  was 
suggested  that  Sir  Moyle  Finche  might 
have  been  cited  to  repair  the  chancel,  as 
holder  of  the  rectorial  tithes ;  but  in  point 
of  ikct  Standen  was  the  fanner  of  these 
tithes,  and  was  found  so  to  be.  Therefore, 
when  Sir  Moyle  Finche  is  cited,  because 
'*  his  chapel  lacketh  glaadng,"  it  is  perfectly 
clear  that  he  was  the  person  considered 
liable  to  repair  some  chapel  which  was  his. 
It  is  clear  it  was  not  the  vicar's  chapel, 
which  I  call  the  north  chancel,  because  the 
parish  has  always  bad  the  reparation  of  that 
It  must  have  been  this  south  chapel ;  there 
38  no  other  suggested;  and  it  is  only 
because  it  was  a  chapel  attached  to  the 
church  that  the  bishop's  of&dtl  had  any- 


thing to  do  with  it  If  it  had  been  a 
private  chapel  attached  to  his  house,  of 
course  the  ordinaiy  would  have  had  no 
jurisdiction  over  it ;  but  being,  as  it  were, 
part  of  the  church,  it  came  within  his  juris- 
diction, and  his  official  required  Sir  Moyle 
Finche,  as  owner,  to  repair  it  This  will 
have  a  very  important  bearing  upon  another 
point,  which  I  shall  have  to  consider,  the 
question  of  reparation — a  most  important 
question  in  this  case. 

In  1616  we  have  an  inquisition  post 
mortem  on  the  death  of  Sir  Moyle  Finche, 
shewing  that  he  died  seised  of  the  manor 
of  Icklesham,  as  well  as  of  other  manors  in 
Kent  of  much  larger  value,  in  which  county 
the  Finche  family  had  then  established 
their  head-quarters,  which  will  account,  in 
some  degree,  for  the  absence  of  the  monu- 
ments that  one  would  expect  to  find  in  the 
chapel,  if  it  were  originally  the  place  of 
sepulture  for  the  lords  of  the  manor.  Sir 
Moyle  Finche  died  in  1616,  and,  after 
his  death,  his  widow  became  tenant  for  life 
of  the  manor  as  jointress,  and  afterwards 
Countess  of  Winchelsea ;  and  in  a  docu- 
ment, containing  extracts  from  present- 
ments and  other  proceedings  in  the  year 
1618,  at  which  time  she  was  lady  of  the 
manor  as  jointress,  we  have  an  entry  that 
**  the  chancel  shingles  and  windows  belong- 
ing to  the  Countess  of  Winchelsea  were 
detected  to  be  out  of  repair  ";  that  is  an 
official  entiy  identifying  this  chapel  (as 
before,  with  regard  to  Sir  Moyle  Finche,  it 
was  identified  as  "his"  chax>el)  as  I^dy 
Winchelsea's  chapel,  she  being  then  lady, 
as  Sir  Moyle  Finche  had  been  at  the  date 
of  the  prior  entry  lord,  of  the  manor.  And 
in  these  entries  there  is  constant  mention 
of  the  north  chancel,  the  middle  or  par- 
sonage chancel,  and  the  south  chancel, 
designated  as  Sir  Moyle  Finche's  or  Lady 
Winchelsea's  chancel;  the  three  chancels 
being  distinguished  as  different  chancels, 
and  differently  circumstanced  with  regard 
to  reparation. 

IiMtly,  we  have  a  document  dated  1624, 
from  which  it  seems  that  the  bishop  of  the 
diocese  issued  a  commission  to  examine 
the  churches  throughout  the  diocese,  and 
report  to  him  the  state  and  condition  of 
those  churches,  and  who  were  the  persons 
bound  to  make  the  repairs;  and  to  that 
commission   was  annexed  a  number   of 
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questions  which  the  CommissioneTB  were 
required  to  answer;  and  with  regard  to 
Jcklesham  church,  the  answer  was,  that 
"  the  north  chancel"  was  "  repaired  by  the 
parish,  the  other  two,  the  great  one  by  the 
parson,  and  the  other,"  meaning  this  south 
chancel,  "  by  Lady  Winchelsea." 

It  appears  to  me,  therefore,  from  the 
evidence  thus  &r,  that  I  have  these  facts 
established  to  my  complete  satisfaction, 
that  this  was  ancientiy,  and  probably  at 
a  period  coeval  with  the  foundation  of  the 
church)  a  chapel,  and  a  private  chapel, 
belonging  to  tiie  lords  of  the  manor  of 
Icklesham,  and  appendant  or  appurtenant 
to  that  manor,  or  the  manor-house,  no 
matter  which;  and  that  the  family  who 
through  many  generations  were  lords  of  the 
manor  of  Icklesham  were  the  Finche  or 
Winchelsea  family.  There  is  no  record  to 
shew  who  were  the  immediate  predecessors 
in  ownership  of  the  manor  prior  to  the 
inquisition  post  mortem  of  1478,  on  the 
death  of  John  Finche,  but  in  all  probability 
the  same  family  had  been  owners  for  a 
considerable  length  of  time.  They  con- 
tinued  the  owners  of  the  manor  down  to 
a  very  recent  period,  when  it  passed  through 
different  purdiasers  into  the  hands  of  Mus- 
grave  Brisco,  the  former  husband  of  Mrs. 
Frewen,  and  has  now  become  vested  in  her 
and  her  present  husband  Mr.  Frewen,  or 
the  trustees  of  their  settiement.  It  seems 
to  me,  therefore,  that  we  have  this  estab- 
lished, that  there  is  a  prima  fctcU  indica- 
tion of  title  to  this  chapel  in  the  lords  of 
the  manor,  and  that  it  belonged  to  and  was 
appendant  to  the  manor. 

Now  comes  a  very  important  question : 
who  has  from  time  to  time  repaired  it) 
The  allegation  in  the  bill  is,  that  the  rector 
was  the  person  who  had  the  repairing  of 
this  chapeL  As  £&r  as  we  have  any  evidence 
upon  that  subject,  the  documents  carefully 
distinguish  the  three  chancels  one  from 
the  other, — ^the  principal  chancel,  the  north 
chancel,  and  this,  the  south  chancel  It  is 
clearly  shewn  that  while  the  rector  is  the 
person  bound  to  repair  the  principal  chan- 
cel, the  lord  or  the  lady  of  the  manor  is 
l)ound  to  repair  the  south  chancel  The 
bill  states  the  allegation  of  the  defendants, 
that  this  south  chancel  has  been  from  time 
immen^orial  repaired  by  the  lord  or  lady  of 
the  mai^or  of  Icklesham  for  the  time  beiug. 


and  asserts  that  the  plaintiflEs  are  unable  to 
discover  whether  such  is  the  case;  bat  they 
"  charge,  that  whenever  such  repairs  haye 
been  done  by  such  lord  or  lady,  the  same 
have  been  done  in  discharge  of  an  obliga- 
tion imposed  upon  the  manor  or  the  de- 
mesne lands  thereof^  or  some  part  thereof 
or  upon  some  lands  or  hereditaments  which 
now  are  and  have  always  or  generally  been 
held  by  the  person  who  is  or  has  be^  lord 
or  ]a4y  of  such  manor."     However,  they 
insist  "  that  such  obligation  is  not  aooom- 
panied  by  any  right  or  privilege  whatsoever, 
and  that  neither  the  lord  or  lady  of  the 
manor,  nor  the  owner  or  occupier  of  either 
of  the  houses  known  as  New  Place  and  Old 
Place,  has  or  ever  had  any  such  right  or 
privilege."     The  defendants  Frewen  and 
wife,  by  their  answer,  allege  that  the  north, 
or  the  vicar's,  chancel  has  from  time  imme- 
morial been  repaired  by  the  vicars  for  the 
time  being  of  the  parish,  and  this  soath 
chancel,  which  they  call  the  manor  chancd, 
by  the  lords  of  the  manor  of  Icklesham,  or 
the  owners  for  the  time  being  of  the  mano^ 
house  of  the  said  manor;  and,  in  answer 
to  the  allegation  that  there  is  an  obligation 
upon  some  part  of  the  property,  they  deny 
that  any  such  obligation  is  imposed  upon 
the  manor  or  the  demesne  lands  as  allied 
by  the  plaintiffs'  bill    This  is  the  conten- 
tion of  the  two  parties.    Now,  the  plain- 
tiffs, so  far  from  alleging  that  the  repairs 
have  not  been  always  done  by  the  lord  or 
lady  of  the  manor,  in  fact  almost  affirm  the 
jiroposition  of  the  defendants,  by  saying 
that  the  reparation  is  an  obligation  imposed 
upon  them  in  the  manner  they  all^^e.    In 
point  of  fact,  therefore,  there  is  hanlly  an 
issue  raised  upon  this  question  of  repair; 
but  if  there  be  any  such  issue,  at  all  events 
there  is  no  suggestion  whatever,  either  in 
allegation  or  evidence,   that  any  repdis 
whatever  have  ever  been  done  to  the  sonth 
chancel  by  the  parish,  or  by  the  rector,  or 
by  any  person  or  persons  other  than  the 
lord  or  lady  of  the  manor. 

Now,  tiie  documents  which  I  have 
ahready  referred  to  shew,  that  in  the  time 
of  Sir  Moyle  Finche,  nearly  three  centuries 
ago,  it  was  considered  that  he  was  bonnd 
to  repair  this  south  chancel  In  later  times 
it  appears  that  the  lord  or  lady  of  the 
manor  was  treated  as  the  person  liable  to 
rep^r  it;  and  in  modem  times  we  have 
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evidence  to  shew  that,  as  far  back  as  living 
memory  can  go,  and  even  beyond  that,  and 
from  that  time  down  to  1856,  the  repairs 
have  always  been  done  by  the  lord  or  lady 
of  the  manor.  It  appears  that  the  cleaning 
of  the  chapel  has  always  been  done  by  the 
parish, — that  is  to  say,  the  pew-opener  or 
sexton  has  kept  it  decent  and  clean;  but 
that  is  no  reparation  of  the  chapel  within 
the  meaning  of  the  term  '*  repair *'  when  you 
come  to  the  question  of  those  indicia  of 
ownership  which  depend  upon  reparation. 

I  now  come  to  another  question,  that 
of  the  user  of  this  chapeL  Assuming,  as  I 
do,  that  this  was  a  chapel  founded  at,  or 
not  very  long  after,  the  foundation  of  the 
church,  that  is,  at  some  time  in  the  twelfth 
or  thirteenth,  or  early  in  the  fourteenth 
century,  the  purpose  of  it^  as  was  the  case 
with  all  such  private  chapels,  was  not  for 
attending  divine  service,  but  for  private 
masses,  requiems,  obiits,  mortuaries  and 
other  rites  of  the  Roman  Catholic  Church; 
as  to  which  it  will  be  recollected  that,  about 
the  thirteenth  century  more  particularly,  the 
doctrine  of  Puigatory  became  most  nfe  in 
the  Roman  Catholic  creed.  The  owners 
of  these  chapels  might  have  chosen  to  sit 
in  them  also  during  the  performance  of 
divine  service,  but  that  is  not  at  all  a 
necessaiy  purpose;  and  they  might  also, 
as  they  evidently  did  here,  intend  them  as 
places  of  sepulture  for  themselves  and  their 
successors,  owners  of  the  manor.  Now, 
with  regard  to  the  user  of  this  chapel  for 
the  purpose  of  masses,  requiems  and  such 
like  services,  of  course  we  can  have  no 
memorial  of  that  mode  of  user,  except  this, 
that  we  have  remaining  the  very  machinery 
by  which  they  were  performed,  viz.,  the 
pifcina  and  aedUe,  indicative  conclusively 
of  an  altar;  and  therefore  we  know  that 
there  was  an  altar  in  this  chapel  for  the 
purpose  of  performing  masses  in  it,  in  dis- 
tinction from  the  masses  performed  at  the 
high  altar,  which  were  called  high  masses. 
So  far,  therefore,  as  we  can  have  evidence 
of  user  for  this  purpose,  we  have  all  the 
indicia  of  such  user  so  long  as  the  Roman 
Catholic  religion  prevailed  in  this  country, 
for,  of  course,  after  the  Reformation  we  can 
have  nothing  of  the  kind ;  no  masses  were 
performed,  and  that  purpose  can  no  longer 
remain. 

With  regard  to  the  purpose  of  sepulture 


or  burial,  we  cannot  tell  how  many  lords 
of  the  manor  of  Icklesham  lie  buried  there. 
But,  except  so  far  as  monuments  exist,  or 
incidentally  by  some  documentary  evidence, 
there  could  be  no  memorial  of  the  burial  of  a 
lord  or  lady  of  the  manor.  But  we  have  this 
memorial  of  such  a  burial,  the  will  of  Henry 
Finche  directing  his  body  to  be  buried  in 
the  chapel;  and  we  have  the  monument, 
the  only  one  in  existence,  of  one  Arnold 
Nesbitt,  who  died  in  1779,  from  which  it 
appears  that  his  body  lies  underneath  the 
tablet ;  and,  fiirther,  we  have  a  literal  Indi- 
cation of  its  use  by  the  lord  or  lady  of 
the  manor  from  this  very  recent  occurrence, 
that  the  present  Mrs.  Frewen,  when  she 
was  the  widow  of  Musgrave  Brisco,  put  up, 
without  asking  anybody's  leave,  a  hatch- 
ment to  the  memory  of  her  late  husband, 
and  she  did  that  as  of  right,  as  lady  of  the 
manor,  and  her  right  was  never  challenged 
Those  are  the  only  indicia  of  user  by  the 
lords  or  ladies  of  the  manor.  As  to  sitting 
there  for  divine  service,  it  has  not  been  so 
used  for  a  great  number  of  years ;  and  it 
may  be  questioned  whether  it  ever  was,  for 
it  was  not  the  purpose  for  which  it  was 
erected.  There  has  been  no  sitting  there 
on  the  part  of  the  lord  or  lady  of  the 
manor,  nor  would  there  be,  unless  the  lord 
or  lady  of  the  manor  were  resident  in  the 
parish,  which  they  have  not  been  for  a 
considerable,  probably  for  a  veiy  long, 
time. 

But,  then,  it  is  alleged  by  the  plaintiffs 
that,  in  point  of  fact,  they  have  proved 
user  by  the  parish,  for  parish  purposes. 
But  the  feet  of  seats  having  been  placed  in 
the  chancel  for  the  purpose  of  the  congre- 
gation sitting  there  during  divine  service, 
really  amounts  to  no  user  at  all, — at  least, 
no  user  indicative  of  rights  and  for  this 
reason :  it  commenced  at  a  period  from 
1848  to  1853,  when  the  church  generally 
was  undergoing  reparation,  and  it  was  con- 
venient that,  during  the  repairs,  the  congre- 
gation should  sit  in  this  chapel,  which 
appears  to  have  held  nearly  100  people, 
lliat  is  the  earliest  indication  we  have  of 
any  user  for  the  purposes  of  the  congrega- 
tion. But  that  was  simply  a  temporary 
purpose,  and  could  not  in  the  smallest 
degree  infringe  the  right  of  the  lord  or  lady 
of  the  manor,  even  if  they  had  been  aware 
of  it,  which,  however,  it  does  not  appear 
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thftt  they  were.  The  seats  that  were  put 
there  were  merely  movable  seats,  not  like 
the  rest  of  the  seats  in  the  church,  which 
are  fixed.  Besides  this,  it  seems  that  about 
the  same  time  parish  or  vestry  meetings 
were  sometimes  held  there ;  but^  of  course, 
if  the  rest  of  the  church  was  undei^ing 
repair,  that  would  be  natural  enough.  Then 
it  is  alleged  that  the  Sunday-sdiool  was 
held  there ;  and  a  number  of  ^witnesses  have 
been  examined  who  say  that  the  schoo]  was 
generally  held  in  the  principal  chancel,  but 
sometimes  some  of  the  child^n  were  taught 
in  this  chapel  Well,  what  does  that  amount 
to  t  I  need  not  say  that,  unless  the  lord 
of  the  manor  was  aware  of  these  temporary 
and  trivial  users,  they  cannot  in  the  smallest 
degree  derogate  from  his  right;  audit  only 
comes  to  this,  that  the  children  were  as  a 
rule  taught  and  had  been,  so  long  as  there 
was  a  Sunday-school,  taught  in  the  prin- 
cipal chancel,  but  occasionally,  for  the  pur- 
pose of  convenience,  some,  or  all  of  them 
perhaps,  may  have  been  taught  of  late 
years  in  this  chapeL  But  there  is  still 
another  user  insisted  upon,  viz.,  that  the 
ladders  for  the  reparation  of  the  church 
were  placed  in  this  chapeL  If  they  had 
been  parish  ladders,  I  confess  it  appears  to 
me  that  it  would  be  no  derogation  of  the 
lord's  right,  even  if  it  established  the  right 
to  have  the  ladders  placed  there  on  the 
part  of  the  parish ;  it  would  only  be  pro 
tanto  a  diminution  of  the  right  of  the  lord. 
But  it  merely  comes  to  this,  that  the  ladders 
kept  there  belonged  to  the  mason  or  brick- 
layer employed  in  the  repairs  of  the  church, 
and  his  putting  them  out  of  the  way  into 
this  chancel,  which  was  not  used  as  part  of 
the  church  for  the  sitting  of  the  congrega- 
tion, can  prove  nothing  in  derogation  of 
the  lord's  right  Lastly,  there  is  tibe  parish 
chest,  whi<£  is  said  to  have  been  kept 
there,  and  probably  has  been.  It  is  not  the 
chest  established  in  the  time  of  Henry  the 
Eighth,  with  an  aperture  in  the  lid,  to 
receive  alms  for  the  poor,  but  the  modem 
parish  chest,  for  holding  the  parish  registers 
and  the  communicm  plate  of  the  church, 
and  that  cannot  in  the  smallest  degree 
touch  the  question  of  right. 

Having,  then,  disposed  of  the  question 
of  repairs,  I  come  to  the  question,  what  is 
the  reputation  amongst  the  inhabitants  of 
the  place)  The  witnesses  say  that  it  has 


always  been  called  ''the  Manor  ChsnceL" 
What  a  strong  £&ct  that  is.  How  came  it 
to  acquire  throughout  the  parish  the  name 
of  '*  the  Manor  Chancel,''  unless  because  it 
was  always  understood  to  be  oomieded 
with  the  manor  I  One  witness  says  it  was 
generally  called  so;  another,  that  it  was 
always  regarded  as  the  sole  and  exduave 
property  of  the  lord  of  the  manor ;  and  we 
have  the  vicar,  the  plaintiff  himself^  again 
and  again  in  his  own  letters  dengnating  it 
as  "the  Manor  Chancel" 

In  connexion  with  this,  I  may  mention 
that,  while  the  disputes  wen  going  on,  it 
was  suggested  by  the  legal  advisers  of  the 
bishop  that,  as  Mr.  Frewen  was  perfectly 
willing  that  the  parish  congregation  sboold 
have  &e  use  of  this  chancel  upon  a  mere 
acknowledgment  of  his  right,  there  sboold 
be  some  such  formal  acknowledgment  by 
the  parish,  and  a  small  nominal  rental  paid, 
upon  the  licence  being  given  by  Mr.  and 
Mrs.  Frewen,  in  order  to  preserve  the  right 
Aooordin^y,  we  have,  not  once,  but  twice, 
at  stated  intervals  of  time,  deliberate  reso- 
lutions, one  of  them  signed  by  the  vicar 
and  churchwardens,  and  every  member  of 
the  vestry  present,  and  the  other  by  the 
vicar  and  churchwardens,   acknowledging 
the  right  of  the  lord  of  the  manor  to  this 
chancel    It  is  much  to  be  regretted  that 
this  was  not  adhered  to ;  but,  for  some  rea- 
son or  other,  ill-blood  arose,  until  it  came 
to  this,  that  Mr.  Frewen,  finding  that  the 
parties  were  using  this  chapel,  and  intended 
to  assert  their  ri^t  to  it,  and  had  even  pnt 
up  benches  for  ^  use  of  the  oongregation, 
sent  an  agent  of  his  for  the  keys  of  the 
church,  in  order  that  he  might  remove  the 
benches  ;  and  that  agent,  on  being  refused 
admission,  procured  assistance,  and  broke 
open  the  door  of  the  church,  and,  having 
obtained  forcible  entry,  turned  the  beaches 
out  of  the  chancel  into  the  body  of  the 
church.     That  was  one  act  on  the  part  of 
the  defendant  Frewen  which  is  much  to 
be  regretted;  and  there  were  others  of  a 
similar  character;  but  I  do  not  think  they 
can  have  any  influence  upon  the  decision  I 
must  come  to  upon  the  question  of  right 

Thus  far,  then,  it  appears  to  me  that  we 
have  got  to  this  state  of  things,  that,  con- 
sistently with  the  oominon  and  ecclesiastical 
law  of  this  country,  and  consistently  with 
usage,  and  with  what  |s  kqown  to  have 
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existed  from  time  of  which  we  have  no 
memory  to  the  contrary,  there  is  sufiQdent 
evidence  to  establish  the  fact  that  this  is 
an  ancient  chapel,  which  belonged,  and  still 
belongs,  to  the  lords  of  the  manor  of  Ickles- 
ham  ;  that  they  have  the  exclusive  right  to 
it ;  and  that  the  plaintiffs,  that  is,  the  parish, 
have  no  right  whatever  there,  except  by 
the  permission  of  the  lord  or  lady  of  the 
manor  for  the  time  being :  and  it  is  the 
fact  of  the  repairs  having  been  always  done 
by  the  lords  of  the  manor  that  gives  the 
greatest  force  to  their  title. 

It  was  contended,  on  the  part  of  the 
plaintiffs,  that  if  this  were  an  ancient 
chapel  we  must  assume  that  it  was  an 
endowed  chapel,  because  the  bishop  would 
not  hare  consecrated  it  unless  it  was 
endowed ;  and  then,  if  it  was  endowed,  it 
was  forfeited  to  the  Crown  by  the  1st  of 
Edward  the  Sixth,  chapter  14,  which  act 
was  supplementary  to  the  prior  act  oi  Henry 
the  Ei^th,  and  swept  away  aU  the  then 
existing  chapels  or  chauntries  which  had  any 
endowment  into  the  hands  of  the  Crown ; 
and  it  was  argued  that  this  chapel  must 
have  passed  to  the  Crown  by  force  of  that 
act^  being  a  chauntiy  chapel.  But  that  ap- 
pears to  me  to  be  an  assumption  which 
cannot  be  maintained.  You  cannot  assume 
that  the  bishop,  in  the  twelfth  or  thirteenth 
century,  when  consecrating  the  church  built 
by  the  lord  of  the  manor,  the  great  man  of 
the  place,  would  refuse  to  consecrate  simul- 
taneously this  chapel  (assuming  the  two 
to  be  coeval),  tmless  the  lord  of  the  manor 
would  endow  a  priest  to  do  duty  in  it. 
The  lord  of  the  manor  would  have  his  own 
priest  to  act  as  chaplain  in  his  private  house, 
and  he  would  appoint  him  to  perform  the 
services  of  the  chapel,  and  pay  him  as  he 
thought  fit  I  think  that  if  this  be  a  chapel 
coeval  with  the  church,  the  bishop,  in  con- 
secrating one,  consecrated  the  whole.  The 
chapel  certainly  was  consecrated,  because 
services  were  performed  there,  as  evidenced 
by  the  pueina  and  sedtle.  But,  at  all  events, 
the  assumption  of  probability  that  the 
bishop  would  not  have  consecrated  an  un- 
endowed chapel,  is  entirely  set  aside  by  the 
fact  that,  after  the  time  of  Edward  the  Sixth 
and  in  that  of  Elizabeth,  when  there  cer- 
tainly would  have  been  no  disposition  to 
preserve  the  relics  of  Popery,  we  have  a 
reo(^ition  that  this  chapel,  as  a  chapel, 


did  belong  to  the  lords  of  the  manor  of 
Ickiesham.  That  never  could  have  been 
the  case  i^  in  the  time  of  Edward  the  Sixth, 
it  had  been  forfeited  to  the  Crown  under 
the  statute  I  have  referred  to;  and  there- 
fore I  consider  that  the  evidence  clearly 
contradicts  the  supposition  that  this  was 
ever  forfeited  to  ihe  Crown  by  virtue  of 
that  statute. 

Now  the  plaintiffis  hare  relied  Teiy  much 
upon  the  admission  by  the  defendants  Mr. 
and  Mrs.  Frewen,  in  tiieir  answer,  that  the 
freehold  of  this  spot  in  dispute  is,  like  the 
rest  of  the  church,  vested  in  the  rector;  and 
it  is  contended  that  if  the  freehold  is  in 
the  rector,  and  not  in  the  lord  of  the  manor, 
what  the  lord  of  the  manor  has  is  nothing 
but  an  easement,  or  the  same  sort  of  right 
that  a  person  has  to  a  pew.  If  a  person  has, 
for  example,  a  faculty  or  a  right  to  a  pew 
in  a  church,  ordinarily  speaking  that  right 
depends  upon  inhabitancy.  It  must  be 
annexed  to  some  house,  and  must  be  held 
by  virtue  of  the  habitation  of  that  house, 
and  prima  faeie  at  least,  if  not  necessarily, 
a  house  in  the  parish ;  and,  standing  upon 
that  footing,  it  is  said  that,  in  point  of  fact, 
for  want  of  user  and  for  want  of  habitancy, 
the  easement  is  lost,  and  that  this  chapel 
belongs,  as  the  rest  of  the  church,  to  ike 
parish,  that  is,  is  altogether  vested  in  the 
rector  for  the  benefit  of  the  parish  at  larger 
There  is  undoubtedly  that  admission  in  the 
answer,  which  was  giren  in  answer  to  an 
allegation  in  the  bill  to  that  effect  The 
bill  alleged  it,  and  the  answer  admitted  it. 
After  the  answer  had  been  put  in,  the  de- 
fendants observing  that  they  had  made  this 
admission,  and  clearly  never  having  intend- 
ed to  admit  it  as  a  fket,  for  there  is  not  a 
tittle  of  evidence  in  support  of  it,  applied  by 
motion  to  the  Court  for  leave  to  file  a  sup- 
plemental answer  to  explain  and  correct  it 
(6).  That  motion  I  refused,  and  I  did  so 
upon  this  ground  The  defendants  were 
not  then  in  a  condition  to  bring  forward 
the  evidence  which  they  have  now  adduced. 
Either  they  had  not  collected  it,  or  they 
thought  they  could  not  bring  it  forward 
without  detriment  to  the  cause  at  the  hear* 
ing,  and  they  had  nothing  to  shew  what 
the  Uucta  were.  My  answer  was  this,  "  How 
do  I  know  that  what  you  have  admitted 

(6)  1  Law  Rep.  Eq.  2S8;  s.  o.  anie,  Cluuio.  97. 
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is  not  the  fact  ?  You  cannot  shew  me  that 
it  is  not,  and  I  cannot  allow  you  to  file 
a  supplemental  answer  to  explain  away  that 
which  you  do  not  shew  me  you  ought  to 
be  allowed  to  contradict.*'  An  affidavit  has 
now  been  filed  for  the  purpose  of  doing 
what  they  intended  to  do  by  the  supple- 
mental answer,  and  shewing  that  though 
they  admitted  this,  they  ought  not  to  be 
affected  by  the  admission.  And  what  the 
defendants  say  is  perfectly  true,  that  there 
is  not  one  tittle  of  evidence  shewing  that 
by  any  act  done,  or  by  the  operation  of 
any  law  whatever,  this  chapel,  unless  it 
never  was  a  chapel  at  all,  is  vested  in  the 
rector,  as  the  rest  of  the  church  is.  It  is 
not  an  allegation  in  the  bill  founded  upon 
any  fact,  but  merely  an  abstract  allegation, 
which  is  admitted  in  the  same  manner  in 
the  answer;  and  I  must  say  that  if  it  was 
necessary  for  the  defendants,  and  the  ad- 
mission were  vital  to  their  case,  I  should 
consider  that  they  ought  not  to  be  bound 
by  it ;  but  as  it  is,  their  case  is,  to  my 
mind,  clearly  established  by  the  evidence. 

But,  now,  supposing  the  freehold  to  be 
in  the  Ecclesiastical  Commissioners  as 
rectors,  does  that  necessarily  destroy  the 
right  of  the  lords  of  the  manor  to  the  use 
of  this  as  a  chapel,  or  as  a  place  of  burial, 
or  for  any  of  the  purposes  for  which  it 
was  originally  intended,  so  far  as  they  can 
be  now  effected?  It  appears  to  me,  after 
going  most  carefully  through  the  authori- 
ties, that  it  does  not  derogate  from  their 
right,  and  that  they  would  still  be  entitled 
to  the  exclusive  benefit  of  it  Now,  this  is 
a  very  probable  supposition.  Like  all  sup- 
positions of  the  kind,  where  questions  of 
prescription  are  concerned,  it  is  not  founded 
upon  certainty,  but  it  may  account  for  the 
right  of  possession,  and  was  suggested  as  a 
possible,  and,  we  may  say,  probable  cause. 
If  this  is  part  of  the  freehold  of  the 
church,  vested  in  the  rector,  it  must  have 
been  so  from  the  foundation,  for  there  is 
no  act  suggested  as  to  any  conveyance  or 
surrender  of  it,  or  anything  of  the  kind. 
Then  if,  as  is  most  probable,  Uiis  chapel  was 
coeval  with  the  foundation  of  the  church, 
what  could  be  more  probable  than  that, 
in  giving  the  church  and  the  whole  of  the 
fabric,  as  they  then  expressed  it,  "  to  God 
and  the  Church,"  the  lord  of  the  manor 
should  make  a  reservation  that  that  gift  was 


subject  to  his  perpetual  right  to  the  exdn- 
sive  possession  and  enjoyment  of  this  por- 
tion as  his  private  chapel  ?  And  that  alone 
would  be  a  sufficient  suggestion  to  justify 
the  prescription.  But,  further,  we  find,  ac- 
cording to  the  authorities,  that  a  man  may 
prescribe  for  a  chancel,  or  an  aisle,  or  a 
pew  in  an  aisle,  or  a  pew  even  in  the  navo 
of  the  church,  by  prescribing  for  that  lie 
and  those  whose  estate  he  haUi  have  always 
had  it,  and  that  he  and  those  whose  estate 
he  haUihave  always  repaired  it,  even  though 
the  estate  or  the  house  in  question  be  oat 
of  the  parisL  The  authorities  go  so  far  as 
that. 

This  is  distinctly  laid  down  in  Bo(Mf 
y.  Bailp  (7),  which,  like  most  of  the  cases, 
arose  upon  a  question  of  prohibitioQ,  a 
question  whether  the  Ecclesiastical  Couit 
could  entertain  jurisdiction  or  not  In  that 
case  a  person  prescribed  as  lord  of  the 
manor,  for  that  he,  and  those  whose  estate 
he  had  as  lord  of  the  manor,  had  always 
had  the  enjoyment  of  a  certain  pew  in  ^e 
body  of  the  church,  and  he  prescribed  for 
that  pew  as  belonging  to  his  manor.  The 
prescription  was  held  bad,  that  is  to  say, 
it  was  held  that  he  could  not  have  (hdIu- 
bition,  because  he  did  not  also  lay  his  pre- 
scription in  the  form  that  he,  and  those 
whose  estate  he  had,  had  always  repaired 
that  pew ;  and  there  it  is  laid  down  that 
a  prescription  by  a  person  that  he  is  seised 
of  a  manor,  and  that  he  and  Uiose  whose 
estate  he  hath  in  the  same  manor  have 
used  time  out  of  mind  to  have  a  pa^ 
ticular  pew  in  the  body  of  the  church,  is 
not  good,  without  the  addition  that  he  and 
those  whose  estate  he  hath  have  used  time 
out  of  mind  at  their  only  cost  to  maintain 
that  pew,  and  therefore  have  had  the  sok 
use  of  it ;  and  the  judgment  oontinnes 
thus :  **  And  so  it  is  in  the  like  case  of  an 
aisle  or  chapel  adjoining  to  the  body  of  the 
church,"  the  very  case  we  have  here,  "upon 
the  same  difference,  whether  it  had  been 
maintained  by  the  whole  pariah  or  by  some 
particular  persons,  like  unto  the  reasons  of 
a  chapel  of  ease."  So  that  in  this  case  it  is 
distinctly  laid  down  by  the  Court,  or& 
which  Lord  Hobart  presided,  that  such  is 
the  law  in  a  case  like  the  present. 

Then  we  have  this  passage  in  Oodolpk»y 

<7)  Hobait'a  Rep.  69. 
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"  The  lord  of  a  manor  may  prescribe  to  a 
certain  seat  or  pew  in  the  church,  by  having 
time  out  of  mind  maintained  and  repaired 
the  same*at  the  proper  costs  of  himself  and 
his  ancestors"  (8).  That  is  very  much  the 
same  proposition  as  is  laid  down  by  Lord 
Hobart  And  again,  **The  disposal  of  seats 
in  the  body  of  the  church  doth  belong  of 
common  right  to  the  ordinary  of  the  diocese, 
so  as  he  may  place  and  displace  at  his 
pleasure.  If  a  man  and  his  ancestors,  and 
all  those  whose  estate  he  hath  in  a  certain 
messuage,  have  used  time  out  of  mind  to 
repair  an  aisle  of  a  church,  and  to  sit  there, 
and  none  other,  the  ordinary  may  not  dis- 
place him  ;  for  if  so,  then  a  prohibition  lies, 
for  that  he  hath  it  by  prescription  upon 
reasonable  consideration.  Likewise,  if  a 
man  prescribe  that  he  and  his  ancestors, 
and  all  those  whose  estate  he  hath  in 
a  certain  messuage,  have  used  to  sit  in  a 
certain  pew  in  the  body  of  the  church  time 
out  of  mind,  in  consideration  that  he  and 
those  whose  estate  he  hath  have  been  used 
time  out  of  mind  to  repair  the  said  seat, 
if  the  Ordinary  remove  him  from  that  seat, 
a  prohibition  Ues,  for  in  this  case  the  Ordi- 
nary hath  not  any  power  to  dispose  thereof; 
for  that  is  a  good  prescription,  and  by  in- 
tendment there  may  be  a  good  considera- 
tion for  the  commencement  of  that  prescrip- 
tion, although  the  place  where  the  seat  is 
be  the  parson's  frediold.  But  if  a  man  pre- 
scribe to  have  a  seat  in  the  body  of  the 
church  generally,  without  the  said  con- 
sideration of  repairing  the  seat,  the  Ordinary 
may  displace  him"  (9). 

Then  we  have  in  Johnson  the  passage 
which  I  read  for  another  purpose,  where, 
after  stating  that  the  freehold  of  the  church 
is  in  the  incumbent,  he  adds :  "  But  the 
incumbent's  freehold  does  not  annul  the 
light  of  a  peer  or  gentleman  to  any  chapel 
or  chancel  built  and  repaired  time  out  of 
mind  by  him  and  his  ancestors,  for  a  place 
of  burial,  or  to  hear  divine  service." 

Then  we  have  the  doctrine  laid  down  by 
Lord  Chief  Baron  Macdonald  in  the  case 
of  Lousley  v.  Hayward^  where  a  question 
arose  as  to  a  claim  made  by  prescription 
to  a  pew  in  the  body  of  the  church,  as 
appurtenant  to  a  house  out  of  the  parish. 

(8)  Oodolphin't  Repertoriam,  p.  137. 

(9)  Ibid.  p.  150. 
Nxw  Siaiss,  85.— GBAva 


After  observing  that  it  appears  from  Selden 
(10)  that  in  early  times,  by  the  Pope's 
licence,  churches  were  founded  or  built  by 
lords  of  manors  or  other  lay  founders,  he 
continues  :  "  How  can  we  now  say  that  the 
owners  of  the  house  or  of  the  estate  in  re- 
spect of  which  this  pew  is  claimed,  did  not 
build  or  endow  the  church  or  some  part  of 
it  ?  (1 1) "  There  can  be  no  proof  of  it ;  but 
he  suggests  that  it  is  extremely  probable 
that  it  was  so ;  and  he  says,  **  without  going 
further,  it  might  have  been  so,  and  that  is 
sufficient."  That  is  to  say,  it  is  extremely 
possible  at  least  that  the  estate  which  the 
person  now  claiming  holds  was  the  estate 
of  the  persons  who  had  built  or  endowed 
the  church ;  and  that  is  a  sufficient  intend- 
ment to  support  the  prescription  as  having 
a  reasonable  origin,  or  a  sufficiently  good 
consideration. 

Then  we  have  the  case  of  Biucton  v. 
BcUemaUy  in  Siderjin  (12),  which,  as  trans- 
lated, I  apprehend  would  run  thus  :  "Action 
on  the  case,  brought  for  disturbing  the 
plaintiif  in  the  use  of  a  seat  in  the  choir  of 
the  church;  and  a'fber  verdict,"  which  had 
been  in  favour  of  the  person  retaining  the 
seat,  "it  was  moved,  in  arrest  of  judgment, 
that  the  plaintiff  had  not  entitled  himself  to 
the  seat,  inasmuch  as  he  does  not  shew  that 
he  repairs  it  as  he  ought,  for  without  repa- 
ration this  belongs  to  the  Ordinary.  But 
it  was  said  by  the  Court  that  it  does  not 
appear  which  it  was,  in  the  body  of  the 
church  or  not ;  for  if  it  was  not,  it  does  not 
belong  to  the  Ordinary";  and  then  comes 
this,  "And  an  aisle  of  a  church  may  be 
parcel  of  my  messuage,  or  where  I  am 
founder  " — that  is,  founder  of  the  church — 
meaning,  of  course,  my  ancestor,  or  the 
person  whose  estate  I  have,  "  there  it  may 
be  allotted  to  me  instead  of  the  donation." 
The  original  words  are,  "  en  lieu  del  dona- 
tion" which  I  conceive  to  mean,  that  as  a 
return  for  my  donation  of  the  church  to 
God  and  to  the  Church,  I  have  had  given  to 
me — ^that  is,  my  ancestor  or  my  predecessor 
in  title  has  had  given  to  him — this  aisle  of 
the  church. 

Then  we  have  the  case  of  Corvenj  which 
I  only  cite  in  corroboration  of  what  I  have 
already  referred  to  on  the  question  of  pro- 

(10)  Vol.  8,  p«rt  2,  p.  1121,  edit  1725. 

(11)  1  YoiL  k  J.  Ezch.  585. 

(12)  Sid.  p.  88. 
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hibition:  "It  was  resolved  by  the  Court 
that  if  a  lord  of  the  manor  or  other  person 
who  hath  a  house  and  lands  in  the  parish, 
time  out  of  mind,  hath  had  a  seat  in  an 
aisle  of  the  same  church,  so  that  the  aisle 
is  sole  and  proper  to  his  family,  and  they 
have  maintained  it  at  their  own  charges,  if 
the  bishop  would  dispossess  him,  he  shall 
have  a  prohibition ;  for  it  shall  be  intended 
that  the  party's  ancestors,  or  those  whose 
estate  he  hath,  have  erected  and  built  the 
aisle  with  the  assent  of  the  parson,  patron 
and  Ordinary,  to  the  intent  to  have  it  only 
to  himself"  (13).  And,  lastly,  we  have 
this,  in  further  corroboration  of  it,  from 
Degge:  "  The  bishop  has  no  power  to  dis- 
pose of  the  seats  in  any  private  chapel  next 
to  the  church,  that  is  not  maintained  and 
repaired  at  the  parish  charge"  (14). 

It  is  unnecessary  to  cite  further  authori* 
ties.  There  may  be  others  more  or  less 
bearing  on  the  question  ;  but  I  think  it  is 
unnecessary  to  cite  cases  for  the  purpose 
of  shewing  that  upon  this  question  of  pre- 
scription by  the  lords  of  the  manor,  it  is 
sufficient  that  you  can  suggest  some  reason- 
able intendment  as  to  origin  ;  and,  accord- 
ing to  those  authorities,  if  this  chapel  was 
coeval  with  the  foundation  of  the  church, 
as  I  think  the  evidence  tends  strongly  to 
shew  it  was,  even  though  the  freehold,  like 
that  of  the  rest  of  the  church,  be  in  the 
rector,  and  not  in  the  person  claiming  by 
prescription,  still  a  man  may  well  have 
the  right  by  prescription  to  the  perpetual 
and  exclusive  use  of  the  chapel  upon  this 
intendment,  either  that  the  founder,  when 
he  built  the  church,  or,  if  he  was  not  the 
builder,  when  he  endowed  it,  had  allotted 
to  him,  or,  when  he  erected  this  chapel, 
he  reserved  to  himself,  not  perhaps  the 
freehold,  but  the  perpetual  and  exclusive 
right  to  the  use  and  enjoyment  of  the 
building. 

Therefore,  it  appears  to  me  that,  with  re- 
gard to  this  admission  in  the  answer,  if  the 
fact  of  the  freehold  being  in  the  rector  would 
necessarily  be  fatal  to  ^e  defendants'  case, 
under  the  circumstances,  justice  would 
require  that  that  admission  should  not  be 
held  binding,  so  as  to  defeat  the  legal 
right. 

(18)  12  Rep.  105. 

(14)  Degge^t  Pftnon's  CounMOlor^  p.  218. 


But^  as  I  have  said,  Aether  it  be  bind- 
ing  or  not^  it  appears  to  me  that  the  right 
of  the  lord  of  the  manor  still  remains  un- 
touched, and  that  there  is  established  by 
complete  evidence,  not  absolutely  danon- 
strative,  but  which  satbfies  my  mind,  and 
I  think  will  satisfy  most  minds,  that  this 
was  the  ancient  chapel  of  this  &mily  from 
the  foundation  of  the  church;  that  they 
have  had,  so  far  as  there  has  ever  been  any 
user  of  it  at  all,  the  exclusive  user;  that 
the  parish  has  never  had  any  user  of  it  what* 
ever,  except  within  extremely  modem  times, 
that  is,  within  the  last  twenty  or  twenty- 
five  years,  and  that  only  in  the  nuumer  1 
have  mentioned ;  and  that  the'  right  still 
remains  in  the  lord  of  the  manor,  as  appen- 
dant to  the  manor  or  the  manor-house— it 
is  perfectly  indifferent  which. 

Some  question  has  been  raised  as  to 
which  is  the  manor-house,  and  there  is  a 
suggestion  made  by  some  of  the  witneBses, 
that  they  believe  this  New  Place,  which 
the  defendants  Mr.  and  Mrs.  Frewen 
say  is  the  manor-house,  was  built  some 
200  years  ago ;  and  it  is  also  suggested 
that  it  is  not  the  manor-house  at  all.  There 
did  once  exist  a  house  called  **  Old  Plsce," 
and  it  is  surmised  that  that  was  probably 
the  manor-house.  But  we  have,  at  all 
events,  this,  that  New  Place  is  the  spot 
where,  as  far  as  we  can  trace,  the  manor 
courts  have  been  held  and  the  business  of 
the  manor  conducted.  It  has  never  been  fw 
a  great  many  years,  it  may  be  for  genen- 
tions,  occupied  by  the  lords  of  the  manor, 
but  it  has  been  their  property.  It  is  not 
necessary  for  me  to  say  that  I  conclude 
that  it  is  the  nu^nor-house ;  but  I  must  say 
that,  as  £ur  as  the  evidence  goes,  there  is 
strong  reason  to  believe  that  the  house 
which  existed  on  the  site  on  which  the 
New  Place  was  built,  200  years  ago,  has 
always  been  the  manor-house.  Th^<^ore, 
if  it  were  necessary  that  this  right  should 
be  attached  to  a  house,  there  is,  I  think, 
sufficient  ground  for  assuming  that  it  was 
attached  to  that  manor-house,  and,  if  neoesr 
saiy,  that  manor-house  would  support  the 
prescription. 

The  result  is,  I  conceive,  theprescriptioo 
is  well  supported  to  the  exclusive  user  of 
this  chapel  by  the  lord  of  the  manor,  even 
if  the  freehold  be  not  in  the  lord,  but  in 
the  rector. 
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Under  these  circumstances,  of  coarse,  I 
must  dismiss  the  bilL  There  are  some  acts 
which  I  mnch  regret  on  the  part  of  the 
defendant  Frewen ;  but  it  does  not  appear 
to  me  that  I  can  use  those  acts  for  the  pur- 
pose of  saying  that  the  usual  rule  should 
not  prevail,  that  the  bill,  being  dismissed, 
must  be  dismissed  with  costs. 

His  Honour  having  subsequently  stated 
that  he  did  not  intend  to  make  the  plain- 
tifis  pay  the  costs  of  the  Ecclesiastical 
Commissioners,  considering  that  inasmuch 
as  they  had  supported  the  plaintiffs'  view 
of  the  case,  they  ought  not  to  have  their 
costs, 

Mr,  LindUy  submitted  that  the  Com- 
miasiouers  were  made  defendants  as  trustees 
for  the  plaintiff  of  the  legal  estate.  If  the 
plaintitib  had  succeeded,  he  should  have 
asked  for  costs  as  against  the  defendants 
Mr.  and  Mrs.  Frewen.  The  Commissioners 
had  put  in  no  answer,  nor  any  evidence, 
and  had  not  taken  any  independent  posi- 
tion. They  were  mere  trustees,  brought 
there  against  their  will,  and  never  claimed 
the  slightest  interest  in  the  matter. 

KiKDERSLBY,  V.C. — ^Then  why  did  they 
not  disclaim  )  In  excepting  the  Ecclesias- 
tical Commissioners,  I  proceed  upon  the 
footing  that  they  are  brought  here  as  having 
an  independent  interest  of  their  own,  which 
they  may  be  entitled  to  maintain.  If  they 
were  merely  trustees  for  the  plaintiffs,  I  do 
not  think  they  would  have  been  here  at  alL 
But  they  were  brought  here  for  the  purpose 
of  enabling  them  to  maintain  such  right  as 
they  could,  as  being  the  owners  of  the  legal 
estate.  I  can  do  no  otherwise  than  adopt 
the  common  rule,  which  is,  that  if  a  defen- 
dant SEupports  the  case  of  the  plaintiff,  and 
the  bill  is  dismissed  with  costs,  the  plaintiff 
is  not  made  to  pay  the  costs  of  that  party. 

Soliciton — Meiwn.  Senior  k  Attree,  for  plaintiA ; 
Mewim.  Langb&in  ft  Son,  for  def<md*Dtii  Frewen 
and  Wife ;  Meean.  White,  Boirett  k  White,  for 
Eodemaetical  Commiuioneri ;  Meeers.  Youngj 
JcMies,  YaUingfl  &  Boberti,  for  other  defendants. 
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WILLIAMS  AND  ANOTHEB 
V,  BAYLEY. 


Contract— IlUgality— Improper  Pressure 
— Stifling  a  Prosecution, 

W.  B.  discounted  bills  to  which  he  had 
forged  his  father's  signature.  The  holders 
of  the  forgeries,  working  on  the  fears  of  the 
father  for  the  safety  of  his  son^  but  without 
holding  forth  any  direct  threat,  and  without 
any  distinct  promise  not  to  prosecute,  ob- 
tained from  the  father  equitable  security  for 
the  amount  of  the  bills: — Held,  by  the 
House  of  Lords,  affirming  the  decision  of 
Vice  Chancellor  Stuart,  that  the  security 
wax  void,  as  having  been  obtained  by  m- 
proper  pressure. 

Held,  also,  that  the  arrangement  was 
invalid,  as  it  amounted  to  an  agreement  to 
stifle  a  prosecution. 

The  appellants  were  bankers  at  Wednesr* 
bury;  the  respondent  was  a  coal-master 
and  fanner  of  substantial  means  residing 
in  the  neighbourhood,  and  having  an 
account  at  the  bank  of  the  appellants. 

William  Bayley,  one  of  the  respondent's 
sons,  was  a  coal  and  coke  merchant,  cany- 
ing  on  apparently  a  good  business,  also  in 
the  neighbourhood  of  Wednesbury. 

Prior  to  1862  there  had  been  many  bill 
transactions  between  the  father  and  the 
son,  such  bills,  together  with  many  of  the 
son's  trade  biUs,  having  been  paid  through 
the  father's  account  at  the  appellants'  bank. 

In  1862  William  Bayley  opened  an  ac- 
count at  the  same  bank  in  his  own  name,  and, 
soon  afterwards,  he  brought  to  the  bank  for 
discount  several  bills  and  promissory  notes 
purporting  to  be  accepted  by  his  father  the 
respondent,  and  he  obtained  upon  them 
large  advances.  Some  of  these  bills  and 
notes  bore  the  signature  of  other  parties 
besides  the  two  Bayleys,  father  and  son; 
and  in  three  instances,  viz.,  one  in  June 
and  two  in  August,  1862,  notice  was  sent 
by  the  bank  to  the  father  of  dishonour  by 
the  acceptors  of  three  of  his  son's  bills 
bearing  his  indorsement  The  father  took 
no  steps  upon  such  notices  to  repudiate 
his  liability;  but  the  son  in  each  instance 
brought  to  the  bank  fresh  bills,  purporting 
to  bear  his  father^s  signature,  and  these  the 
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bank  took  in  excliaiige  for  the  dishonoured 
drafts,  which  they  gave  up. 

In  Januaiy,  1863,  notice  was  sent  by 
the  bank  of  another  bill  made  by  the  son 
and  beariug  the  father's  indorsement,  with 
the  same  result;  the  father  kept  silent,  and 
the  son  replaced  it  with  a  £resh  note. 
Eventually,  and  early  in  1863,  it  became 
known  that  William  Bayley  had  foiged  his 
father's  name  on  each  of  the  said  bills  and 
notes. 

The  amount  in  April,  1863,  due  upon 
these  forgeries  was  upwards  of  7,000/. 
William  Bayley  was  also  indebted  to  his 
father,  on  account  of  coal  required  in  his 
trade,  in  the  amount  of  3,000/.  His  father 
had  at  that  time  at  the  appellants*  bank 
a  balance  of  upwards  of  6,000^ 

In  consequence  of  the  discovery,  negoti- 
ations took  place  between  the  appellants 
and  the  two  Bayleys,  in  the  course  of 
which  it  was  proposed,  under  the  advice 
of  Mr.  Bayley*s  solicitor,  that  the  son's 
estate  and  the  profits  of  his  business  should 
be  made  security  in  the  hands  of  his  father 
and  one  of  his  brothers  for  the  amount  of 
the  debt,  the  father  and  brother  to  join 
as  partial  sureties,  and  to  be  indemnified 
out  of  the  estate  and  profits.  This  o£fer 
was  not  accepted.  Another  proposition 
was  then  made  to  secure  the  payment  of 
the  debt  by  instalments  of  1,000/.  a  year 
out  of  the  profits  of  the  son's  business. 
This  also  was  rejected,  and  one  of  the 
appellants  observed,  that  if  the  bills  were 
the  father's,  they,  the  bankers,  were  all 
right;  if  not,  they  would  be  no  parties  to 
compounding  a  felony. 

Eventually,  on  the  20th  of  April,  in  the 
absence  of  his  solicitor,  the  father  signed 
an  agreement  to  charge  his  collieries  at 
Tipton  with  the  aggregate  amount  due  on 
the  biUs,  in  consideration  of  the  appellants 
giving  them  up  to  him. 

On  the  22nd  of  April  he  deposited  some 
of  the  title-deeds  of  his  colliery  with  the 
bank  solicitor,  and  at  the  same  time  he 
pressed  for,  and  obtained,  another  note  to 
be  given  up  to  him  bearing  the  genuine 
acceptance  of  a  third  party  and  the  forged 
indorsement  of  his  own  name ;  and  he 
charged  his  colliery,  by  another  agreement, 
with  the  amount  of  this  last-mentioned 
note,  in  addition  to  that  of  the  others. 

On  the  24th  of  April  William  Bayley 


absconded,  and  on  the  27th  of  April  he 
was  adjudicated  a  bankrupt. 

On  the  25th  of  April  the  respondent 
drew  a  cheque  on  the  appellants',  Messrs. 
Williams's,  bank  to  tnmsfer  to  another 
bank  5,000/.  from  his  account;  but  the 
appellants  refused  to  honour  it 

On  the  1st  of  May  the  respondent, 
having  in  the  mean  time,  through  his 
solicitor,  repudiated  the  agreements,  com- 
menced an  action  to  recover  the  balsDce, 
6,704/.,  then  standing  to  his  credit  at  tiie 
appelhmts'  bank,  and  a  few  days  after- 
wards the  appellants  commenced  a  cross- 
action  to  recover  the  amount  due  under 
the  agreements. 

Thereupon  the  respondent  filed  his  bill 
for  a  declaration  that  the  agreements  were 
obtained  by  improper  and  illegal  pressaTe, 
and  that  the  same  should  be  given  up  to 
be  cancelled,  the  plaintiff  (now  respondent) 
offering  to  deliver  up  to  the  ddendants 
(now  appellants)  all  the  bills  and  notes, 
and  in  the  mean  time  that  the  defendants' 
action  on  the  said  agreements  should  be 
restrained. 

His  Honour  Vice  Chancellor  Stuart  made 
the  order  prayed  for,  on  the  ground  that 
the  respondent  was  improperiy  influenced, 
and  driven  to  sign  the  agreements  by  his 
fears,  which  were  worked  upon  by  the 
appellants  making  him  see  that  they  had 
acquired  the  power  of  prosecuting  his  son. 

From  this  decree  the  Messrs.  Williams 
now  appealed,  alleging  that  there  had  been 
no  improper  pressure,  nor  any  arrangement 
for  compounding  a  felony,  and  that  the 
agreements  were  entered  into  by  the  re- 
spondent deliberately,  after  lengthened 
negotiation  and  discussion,  without  any 
condition  that,  if  the  agreements  were 
signed,  the  appellants  would  abstain  finun 
criminally  prosecuting  the  son. 

Sir  Hugh  Cairns  tjkd  Mr,  E,  K.  Kaf- 
lake  (with  them  Mr.  Kingdon)^  for  the 
appellants. — The  father  was  dviUy  Uable 
upon  the  bills.  If  the  son  had  no  authority 
from  the  father,  the  father's  silence,  after 
the  notices  of  dishonour,  coupled  with  the 
past  transactions  between  him  and  his  son, 
was  sufficient  to  saddle  him  with  the  lia- 
bility. The  negotiations  in  April,  1863, 
were  conducted  on  the  footing  that  the 
father  was  then  civilly  liable  ;  but  that,  as 
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between  the  father  and  son,  the  son  ought 
to  pay.     At  first  it  was  proposed  that  the 
son's  estate  should  be  made  liable,  in  the 
hands  of  his  father  and  one  of  his  brothers, 
as  primary  security,  the  father  and  brothers 
joining  as  sureties.     The  bank  disposed  of 
this  proposal  by  objecting  a  difficulty,  which 
arose  out  of  William  Bayle/s  marriage  set- 
tlement. To  a  fresh  proposed,  of  a  somewhat 
similar  nature,  they  objected  also,  and  this 
time  the  real  ground  for  their  objection 
was  put  forward,  viz.,  they  considered  the 
father  liable ;  then  one  of  the  appellants 
used  the  language,  "  If  the  bills  are  yours, 
we  are  all  right ;  if  not,  we  will  have  no- 
thing to  do  with  compounding  a  felony." 
In  order  to  prevent  all  appearance  of  such 
an  illegality,  they  refused  to  accept  the 
fiither  as  surety  when  they  considered  him 
primarily  liable.     Thereupon   the   father, 
without  in  any  way  repudiating  his  lii^ 
biJity,  agreed  to  give  security  on  his  own 
property,  the  bank  giving  up  to  him  the 
notes,  so  that  he  might  stand  as  creditor 
for  the  full  amount  of  the  notes  against  the 
assets  of  his  son.     At  that  time  the  father 
hoped  to  carry  his  son  through  his  diffi- 
culties, and  so  repay  himself.     The  family 
of  the  Bayleys,  in  Uie  course  of  the  nego- 
tiations, often  asserted  that  the  estate  was 
ample.    It  was  only  after  he  had  given  the 
security  that  the  respondent  found  that  his 
son's  affairs  were  so  bad  that  he  could  hot 
be  saved.    Then  he  repudiated  the  arrange- 
ment, on  the  ground  of  undue  pressure. 
There  was  no  undue  pressure.     The  agree- 
ment was  signed  after  siz  days'  deliberation 
and   negotiation.     A  threat  to  prosecute 
dvil  rights  against  a  son  is  not  in  equity 
an  undue  pressure  on  the  father ;  and  here 
the  bankers,  throughout  the  negotiations, 
made  no  direct  threat  to  prosecute  criminally 
in  the  one  case,  nor  any  distinct  agreement 
to  abstain  fit)m  so  prosecuting  in  the  other. 
Supposing  the  felony  had  been  fully  recog- 
nized by  all  parties,  there  was  also  ihe  ci^ 
liability   from  the  son,   and  the  bankers 
might  have  lawfully  accepted  his  own  secu- 
rity for  the  amount  of  the  bills,  without 
prosecuting  him  for  the  forgeries.     If  the 
son  mi^bt  have  compounded  his  own  felony 
^7  g^^^g  security,  why   might  not  his 
father  do  this  for  him,  indemnifying  him- 
self oat  of  the  assets  of  the  son  ?    As  to 
one   of  the  bills,  there  was  a  genuine  ac- 
ceptance by  a  third  party,  who  cannot  now 


be  sued  upon  it;  there  was  no  pressure 
here,  for  the  baiiJcers  wished  not  to  give 
it  up.  Yet  the  Vice  Chancellor  directed  the 
security  for  the  amount  of  this  bDl  also  to 
be  given  up  to  be  cancelled,  though  the 
genuine  acceptor  (one  Hardy)  would  have 
paid  it  when  due,  if  the  bankers  had  not 
parted  with  it  on  futh  in  the  respondent's 
agreement — 

Ward  V.  Lloyd,  6  Man.  &  G.  785;  s.c. 
13  Law  J.  Rep.  (n.s.)  C.P.  5. 

Wallace  v.  Hardacre,  1  Campb.  45. 

Cochhott  V.  Bennett,  2  Term  Rep.  763. 

Kirwan  v.  Goodman,  9  DowL  P.O.  330. 

Reynell  v.  Sprye,  1  De  Qeic,  M.  k  G. 
679;  S.C.  21  Law  J.  Rep.  (n.s.) 
Chanc.  633. 

Atkinson  v.  Denby,  6  HurL  k  N.  778 ; 
s.  c.  30  Law  J.  Rep.  (n  s.)  Exch.  361. 
The  Attorney  General  (Sir  R  Palmer  J 
and  Mr.  Everitt,  for  the  respondent  — 
The  father  was  clearly  under  the  belief 
that  his  son  would  be  prosecuted  if  he  did 
not  give  the  security,  and  that  he  would 
not  if  he  gave  it ;  and  the  appellants  allowed 
him  to  act  under  this  belief;  there  was, 
therefore,  good  ground  for  relief,  on  the 
ground  of  mistake  and  the  appellants  taking 
advantage  of  it.  If  there  was  no  mistake, 
and  the  appellants  threatened  to  prosecute, 
then  there  was  an  exercise  of  undue  pressure. 
Though  money  actually  paid  under  such  a 
belief  is  not  recoverable,  an  agreement  made 
under  it  would  not  be  enforced.  If  the 
bankers  believed  the  father  was  liable,  they 
would  not  have  wanted  security  from  him. 
The  whole  affair  was  a  struggle  to  induce 
him  to  become  liable.  The  father's  pre- 
tended liability  was  a  mere  doak  to  cover 
the  illegal  security  which  the  bankers  in- 
tended to  extort  from  him.  The  expression 
of  the  bankers  that  they  would  not  com- 
pound a  felony  was  meant  and  was  under- 
stood as  a  distinct  threat  that  they  would 
prosecute  criminally  if  the  father  did  not 
give  the  security.  The  agreement  is  void 
on  the  ground  of  public  policy.  When  the 
policy  of  the  law  is  violated,  a  party  is  not 
precluded,  even  by  his  own  improper  con- 
duct, from  setting  up  the  ille^^ty  in  his 
defence.  The  clear  duty  of  the  bankers 
was  to  prosecute;  they  should  have  first 
discharged  that  duty.  To  treat  with  the 
father  was  to  make  a  bargain  of  their  for- 
bearance. Such  a  bargain  need  not  be 
expressed  or  distinctly  set  forth.     It  is 
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sufficient  that  it  was  implied,  to  render 
invalid  any  agreement  made  under  it 
Even  supposing  that  security  might  have 
been  lawfully  taken  from  the  son,  it  is  other- 
wise with  the  father;  as  between  him  and 
the  bank,  there  could  have  been  no  con- 
sideration but  an  illegal  one;  while  as 
between  the  son  and  the  bank,  there  was 
the  valuable  consideration  of  the  money 
received — 

Choume  v.  Baylisy  31  Beav.  351 ;  s.  a 

31  Law  J.  Rep.  (k.b.)  Chanc.  757. 
Ex  parte  CritckUy,  3  DowL  <k  L.  P.C. 
527;  S.C   15  Law  J.    Rep.    (n.s.) 
Q.B.  124. 
OibalduUm  v.  Simpwfiy  13  Sim.  513. 
Of^me  V.  WUliams,  18  Ves.  379. 
NetnlU  V.  WiUcvMon,  1  Bro.  C.C.  543. 
EyerUm  v.  Brownlaw,  4  H.L.  Gas.  163; 
s.  c.  23  Law  J.  Rep.  (n.s.)  Chanc.  348. 
Storyy  Equity  Jurisprudence^  sea  294. 
Ex  parte  De  Taetet,  Mont.  138. 
De  Tastet  v.  Carroll,  2  Rose,  462;  s.c. 

1  Starkie,  88. 
3  Co.  Inst,  139. 
Hawldnits  Pleas  of  the  Crown,  book  1, 

chap.  V. 
White  Y.  SpeUigue,  13Mee.  <kW.  603; 
S.C.  14  Law  J.   Rep.  (k.s.)  ExcL 
99. 
Croshy  V.  Leng,  12  East,  409. 
Stone  V.  Marshy  6  B.  <fe  C.  551 ;  &  c.  5 

Law  J.  Rep.  K.B  201. 
Dudley  and  the  West  Bromwich  Bank- 
ing Company  v.  Spittle,  1  Jo.  &  H. 
14. 
Sir  Hugh  Cairns,  in  reply. 

The  Lord  Chancellor  (Lord  Cran- 
worth). — ^Although  the  facts  of  this  case 
are  somewhat  complicated,  and  extend  over 
a  considerable  length  of  time,  I  do  not 
think  it  is  necessary,  in  prefacing  the  advice 
I  am  about  to  tender  to  your  Lordships, 
that  1  should  go  into  any  detail  of  the 
facts,  because,  having  occupied  the  con- 
sideration of  the  House  for  two  or  three 
days,  they  are,  1  am  quite  sure,  present  to 
the  minds  of  all  persons  concerned.  It 
will  be  sufficient,  I  think,  to  start  fit)m 
this  point:  that  on  Friday,  the  17th  of 
April,  1863,  the  father  being  at  a  railway 
station,  and  some  circumstances  having 
arisen  which  caused  these  bankers  to  have 
some  doubt  about  the  signature  to  cer- 
tain bills  or  promissory  notes,   and  the 


bankers  wishing  to  satisfy  themsdves  whe- 
ther the  signature  was,  as  it  purported  to 
be,  that  of  the  £ither,  James  Bayley,  they 
presented  to  him  a  note  for  500/.,  made 
by  the  son  and  purporting  to  contain  the 
father's  signature,  and  asked  him  whether 
that  was  his  signature.   The  &ther  denied 
it    The  bank  manager,  who  was  present, 
was  much  surprised  to  find  that  the  signa- 
ture was  not  correct ;  and  it  was  arranged 
that  the  matter  should  be  looked  into,  tibat 
it  should  stand  over  then,  and  thut  there 
should  be  another  meeting  with  the  parties 
on  the  following  day.   It  appears  that  in 
the  course  of  the  evening  of  that  day  the 
son,  William  Bayley,  was  communicsted 
with;  he  was  informed  of  what  had  taken 
place,  and  I  suppose  the  conclusion  was 
come  to  in  the  family  that  the  son  had 
been  in  the  habit  of  using  his  Uihe^n  name 
without  his  sanction  —  I  say  using  his 
finther's  name  without  his  sanction,  for  I 
have  no  doubt  at  all  in  coming  to  the  con- 
clusion (there  is  not  a  tittle  of  evidence  to 
the  contrary)  that  all  these  signaturea  were 
in  fact  forgeries.    That  they  were  not  the 
signatures  of  the  father  it  is  clear,  and 
I  do  not  think  there  is  the  smallest  reason 
to  suppose  that  he  ever  gave  his  son  any 
express  or  implied  authority  to  sign  the 
bills  in  his  name.   This  matter  appears  to 
have  come  out  in  the  family  on  the  evening 
of  the  same  day.     Some  member  of  the 
family,  Thomas  Abishai  Bayley,  anothtf 
son  of  the  plaintiff  and  brother  of  William, 
who  is  not  at  all  involved  in  these  trana- 
actions,  went  to  the  bank,  and  then  con- 
siderable  negotiation   took  place.     It  ia 
obvious  that  at  that  time  the  bankers  must 
have  seen  that  they  were  in  great  jeopardy 
as  to  the  notes,  and  that  they  would  pio- 
bably  lose  their  money  unless  the  father 
came  in  and  assisted  the  son.    I  cannot, 
however,  but  come  to  the  conclusion,  from 
the  evidence,  that  they  strongly  suspected, 
indeed  they  must  be  said  to  have  known, 
that  these  signatures  were  forgeries.  If  the 
signatures  were  foigeries,  then  the  bankers 
were  in  this  position — that  they  had  the 
means  of  prosecuting  the  son.     That  was 
clear. 

Now  the  question  is,  what  was  the  sort 
of  influence  which  they  exercised  on  tiie 
mind  of  the  father  to  induce  him  to  take 
on  himself  the  responsibility  of  paying  these 
debts?  Was  it  merely,  ''  We  do  not  know 
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these  to  be  foigeiies,  we  do  not  believe 
them  to  be  so,  but  your  son  is  responsible 
for  them,  and  if  you  do  not  help  him,  we 
must  sue  him  for  the  amount "  ?  Or  was  it, 
**  If  you  do  not  pay  these  bills,  we  shall  be 
in  a  position  to  prosecute  him  for  forgery, 
and  we  will  prosecute  him  for  forgery''? 
What  is  the  fair  inference  from  what  took 
place  1  Now,  I  do  not  know  what  may  be 
the  opinion  of  the  rest  of  your  Lordships; 
but  I  very  much  agree  with  the  argument 
of  Sir  Hugh  Cairns,  that  it  is  not  pressure 
in  the  sense  in  which  a  Court  of  equity 
sets  aside  transactions  on  account  of  pres- 
sure, if  the  pressure  is  merely  this,  '*If  you 
do  not  do  such  and  such  an  act,  I  shall 
reserve  all  my  legal  rights,  whether  against 
yourself  or  against  your  son."    If  it  had 
oidy  been,  "  If  you  do  not  take  on  yourself 
the  debt  of  your  son,  we  must  sue  your  son 
for  it,"  I  cannot  think  that  that  amounts 
to  pressure  when  parties  are  at  arm's  length, 
and  particularly  when,  as  in  this  case,  the 
party  supposed  to  be  influenced  by  pressure 
had  the  assistauce  of  his  solicitor,  not,  in- 
deed, on  the  first  occasion,  but  afterwards, 
before  anything  is  done.  But  if  what  really 
takes  place  is  this,  '*  If  you  do  not  assist 
your  son  by  taking  on  yourself  the  pay- 
ment of  these  bills  and  notes,  on  which 
there  are  signatures  which  are  said  at  least 
to  be  forgeries,  you  must  not  be  surprised 
at  any  course  we  shall  take,"  meaning  to 
insinuate,  if  not  to  say,  **  We  shall  hold  in 
our  hands  the  means,  and  shall  exercise  our 
discretion  as  to  using  those  means,  of  crimi- 
nally pros,  cuting  him  for  forgery," — I  say, 
if  it  amounts  to  that,  that  it  is  a  very 
different  thing.    When  the  parties  met  on 
the  Saturday  there  was  a  very  significant 
expression  made  use  of  by  Mr.  Deakin, 
the  manager,  in  the  presence  of  one  of  the 
bankers,  Henry  Williams:  *'We  do  not  wish 
to  exercise  pressure  on  you  if  it  can  be 
satiAfEkctorily  arranged"  What  is  the  mean- 
ing of  that)  Does  the  '* pressure"  mean  a 
pressure  arising  from  our  exercising  the 
power  or  keeping  in  our  hands  the  means 
of   exercising  the  power  of  instituting  a 
criminal  prosecution  ?  or  does  it  mean  the 
"  pressure"  of  getting  you  to  make  yourself 
responsible  for  your  son's  debtl    It  must 
have  meant  the  former,  because  the  context 
sheinrs  ihat  the  other  was  alternatively  pro- 
vided for  when  it  was  said,  "We  do  not  wish 
to  exercise  pressure,  if  it  can  be  satisfac- 


torily arranged"  That  could  not  mean,  "If 
you  take  on  yourself  without  pressure,  we 
do  not  mean  to  press  you."  That  would  be 
nonsensical ;  but  on  the  other  interpretation 
of  the  words,  the  sense  is  very  plain  :  "  If 
you  can  satisfactorily  arrange  this,  and  if 
you  choose,"  according  to  ano^er  expression 
that  was  used,  "  to  treat  it  as  a  matter  of 
business,  that  is,  to  take  upon  yourself  the 
debt,  we  will  not  exercise  pressure."  Of 
course  not ;  the  pressure  there  referred  to 
must  be  something  different  from  obtaining 
the  security  of  the  father.  It  amounts  to 
this,  "Take  your  choice,  give  us  security  for 
your  son's  debt  If  you  teke  that  on  your- 
self, then  it  will  all  go  smoothly ;  if  you 
do  not,  we  shall  be  bound  to  exercise  pres- 
sure," which  could  only  mean  "  to  exercise 
those  rights  which  remain  to  us  by  reason  of 
our  holding  signatures  forged  by  your  son." 
That  is  what  took  place  on  the  18th. 
It  was  then  arranged  that  there  should  be 
another  meeting  on  the  20th.  It  was  urged 
in  the  argument  that  the  bankers  could  not 
have  contemplated  a  prosecution,  because 
they  allowed  two  days  to  elapse,  during 
which  the  son  might  have  escaped.  But  all 
parties  supposed  that  the  father  could  pre- 
vent the  prosecution  by  giving  what  the 
bank  required.  On  Monday,  the  20th,  the 
parties  met,  the  father,  the  Bon  and  other 
members  of  the  family,  with  the  fiither's 
solicitor;  all  met  at  ihe  bank  office.  On 
that  occasion  further  conversation  takes 
place.  There  had  been  some  negotiations 
going  on  to  see  how  the  debts  on  the  son's 
property  could  be  met  or  satisfied,  what 
assets  he  had,  and  so  forth.  The  father  said 
something  about  the  son  paying  the  bankers 
by  instalments  of  1,000/.  a  year.  To  which 
one  of  the  bankers  replied,  "We  shall  have 
nothing  to  do  with  any  1,000/.  a  year  ;  if 
the  bilk  ar^  yours  (addressing  the  plaintiff) 
we  are  all  right ;  if  they  are  not,  we  have 
only  one  course  to  pursue:  we  cannot  be 
parties  to  compounding  a  felony."  Now, 
according  to  my  interpretation  of  the  law, 
it  did  not  amount  to  compounding  a  felony. 
But  one  sees  clearly  what  the  parties  meant. 
It  was  this :  "  If  you  choose  to  take  on  yourself 
the  responsibility  of  these  bills,  all  will  be 
right ;  but  if  not,  we  cannot  be  parties  to" 
what  they  call  "compounding  a  felony," 
but  what  Lord  Ellenborough  more  correctly 
called  "  stifling  a  prosecution."  I  think  that 
is  the  only  interpretation  that  can  possibly 
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was  anything  that  could  be  used  against 
the  bankers  to  prevent  their  insisting  on 
the  liability  of  ike  father.  Probably  not; 
but  the  question  is  in  this  case,  What  was 
the  ground  of  their  defence,  whether  they 
have  insisted  at  any  time  that  there  was 
any  civil  liability  on  the  part  of  the  father? 
Now  let  us  look  at  the  way  in  which  they 
put  their  case  in  their  answer.  They  say, 
"The  plaintiff  rests  his  case  mainly  on  two 
grounds :  first,  that  the  transactions  which 
led  to  the  said  agreements  were  equivalent 
to  compounding  a  felony;  and,  secondly, 
that  he  was  induced  by  force  to  execute 
them.  But  we  say,  first,  that  if  any  felony 
was  committed  (which  we  do  not  admit, 
but  which  is,  as  we  insist,  immaterial  as 
regards  the  question  in  this  suit),  we  never 
compounded  it,  that  is  to  say,  we  never 
forbore  or  agreed  to  forbear  an  intended 
prosecution  fbr  it,  or  even  threatened  or 
contemplated  a  prosecution ;  and,  secondly, 
we  say  that  no  force  whatever  was  used 
against  the  plaintiff.  He  had  the  advice  of 
his  solicitor  throughout  the  negotiations 
which  led  to  his  signing  the  agreements." 
Therefore  they  place  their  defence  entirely 
upon  these  two  grounds,  that  there  was  no 
compounding  of  felony  even  if  felony  were 
committed,  and  that  there  was  no  force 
used,  no  undue  influence  exerted  on  the 
plaintiff,  who  acted  throughout  on  the  advice 
of  his  solicitor.  Then  the  defence  of  the 
bankers  being  rested  entirely  on  those  two 
grounds,  as  I  have  already  said,  in  my 
opinion  this  negotiation  proceeded  upon 
an  understanding  between  the  parties  that 
the  agreement  of  James  Bayley  to  give 
security  for  the  bills  would  relieve  William 
Bayley  from  the  consequences  of  his  crimi- 
nal act,  and  the  fears  of  the  father  were 
stimulated  and  operated  on  to  an  extent  to 
deprive  iiim  of  free  agency,  and  to  extort 
an  agreement  from  him  for  the  benefit  of 
the  bankers.  It  appears  to  me,  therefore, 
that  the  case  comes  within  the  principles 
on  which  a  Court  of  equity  proceeds  in 
setting  aside  an  agreement  where  there  is 
inequality  between  the  parties,  and  one  of 
them  takes  unfair  advantage  of  the  situa- 
tion of  the  other,  and  uses  undue  influence 
to  force  an  agreement  from  him.  Therefore 
I  think  that  this  appeal  ought  to  be  dis- 
missed, and  the  decree  of  the  Vice  Chan- 
cellor affirnied,  with  costs. 


Lord  Wbstbury. — ^There  are  two  as- 
pects of  this  case,  or  rather  two  points  of 
view  in  which  it  may  be  regarded.  One 
of  them  is,  was  the  plaintiff  a  free  and 
voluntary  agent,  or  did  he  give  the  secority 
in  question  under  undue  pressure  exerted 
by  the  defendants  t  That  r^ards  the  case 
with  reference  to  the  plaintiff  alone.  The 
second  question  regards  the  case  with  refer- 
ence to  ike  defendants  alone — was  the  trans- 
action, taken  independently  of  the  question 
of  pressure,  an  illegal  one,  as  being  contraiy 
to  the  settled  rules  and  principles  of  law  I 

Now,  with  regard  to   the  first  point, 
namely,  whether  this  was  the  voluntaiy 
act   of  the    plaintiff,    I    would  put  two 
questions,  first,  what  was  the  basiB  of  the 
transactions   or  negotiations  betwem  the 
appellants  and  the  respondent  that  led  to 
the  security  in  question?   and,  seeondlj, 
what  was  the  motive  or  inducement  thst 
was  brought  to  bear  on  the  respond^t  in 
order  to  induce  him  to  give  securi^  ?  It 
was  skilfully  contended,  on  the  part  of  the 
appellants,  by  their  learned  counsel,  that 
the  basis  of  the  transaction  was  either  the 
actual  or  the  possible  liability  of  the  &ther 
for  the  debt.     But  that  is  an  argument 
wholly  unsupported  by  the  evidence,  and, 
on  the  contrary,  it  is  in  every  way  contra- 
dicted   by  the    evidence.      There   is  no 
ground  for  concluding,  from  anything  that 
had  been  said,  that  the  bankers  treated  the 
father  as  a  person  who  was  civilly  respon- 
sible.   There  was  no  attempt  on  the  part 
of  the  son  William  Bayley,  notwithstanding 
his  distress,  to  assert  at  any  time  that  he 
had  the  authority  of  his  father;  in  point 
of  fact,  the  father  s  aid  is  invoked  throiigh- 
out  upon  the  basis  that  the  son  alone  was 
liable,  and  that,  in  addition  to  civil  liability, 
he  had   contracted   a    criminal    liability. 
Now,  that  is  apparent,  not  only  from  ^ 
passages  which  have  been  read  by  my  two 
noble  and  learned  friends,  but  from  the 
whole  conduct  of  the  appellants.    It  must 
be  remembered  throughout  that  the  appel- 
lants did  not  speak  out  distinctly,  for  the 
reason  that  is  given  by  one  of  them  in  a 
passage  that  has  been  referred  to,  namely, 
that   they  could  not  in   any  manner  be 
implicated  in  compounding  a  felony.  Again, 
there  is  a  small  incident  which  brings  home 
— at  least  to  my  mind — in  a  satisfact<>nr 
manner  the  truth  of  the  conclusion  that  the 
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criminal  liability  of  William  Bayley  was 
the  basis  of  ths  whole  transaction,  and  that 
is  the  drcamstance  that  Henry  Williams 
wrote  on  a  slip  of  paper  and  communicated 
to  his  brother  Philip  during  the  discussion 
his  own  doubt  whether  the  father  might 
not  be  civilly  liable.    Now,  it  is  quite  plain 
that  if  the  discussion  had  proceeded  either 
wholly  or  partially  upon  the  notion  that 
there  might  have  been  civil  liability  on  the 
part  of  the  father,  the  necessity  for  making 
such  a  suggestion  by  Henry  to  his  brother 
Philip  never  could  have  arisen;  and  it  is 
perfectly  clear  also,  from  the  fact  of  the 
slip  of  paper  not  being  either  read  out  or 
acted  upon,  but,  on  the  contrary,  being 
thrown  into  the  fire  by  Philip,  that  he  was 
willing    that  the   transaction    should    go 
on  on    the  basb  on  which  it  had  been 
started,  namely,  that  there  was  a  constat 
that   the   forgeries   had  been  committed, 
and  that  William  Bayley  therefore  stood  in 
the  liability  of  a  felon.    So  much  in  regard 
to  the  basis  of  the  transaction.    Now,  what 
was  the  motive  or  inducement  which  was 
brought  to  bear  on  the  respondent?    It  is 
necessary  to  examine  a  little  what  was  the 
history  of  the  proceedings  and  the  inter- 
views that  took  place.    It  is  perfectly  clear 
that  in  the  outset  there  was  a  desire  on 
the  part  of  the  bankers,  and  certainly  a 
veiy  great  desire  on  the  part  of  the  soli- 
citors for  the  plaintiff,  Mr.  James  Bayley, 
that  security  should    be    given    for   the 
amount  of  the  debt  by  means  of  the  pro- 
perty of  William  Bayley  himself  and  by 
means  of  the  property  of  his  wife.    There 
was  an  attempt  made  to  cany  out  that 
mode  of  securing  the  debt,  and  that  mode 
undoubtedly  might  not  have  been  attended 
with  any  objectional  character  so  far  as  the 
father  was  concerned.   The  mode  suggested 
was,  that  the  property  of  William  should 
be  valued;  that  his  brother  Thomas  should 
enter   into    partnership  with    him;    that 
Thomas  should  be  responsible  for  one-half 
of  the  amount  of  the  valuation ;  and  that 
the  father  should  add  to  Thomas's  liability 
his  own  liability,  and  that  the  amount  of 
the  debt  thus  incurred  by  Thomas  and  the 
father  should  be  made  available  for  the 
partial  payment  of  the  bankers.    In  addi- 
tion to  that,  it  was  proposed  that  the  residue 
of  the  debt  should  be  secured  by  the  pro- 
perty of  the  wife.     Now,  I  desire  your 


Lordships  to  remark  particularly  that  when 
that  failed,  upon  the  fact  being  ascertained 
that  the  property  of  the  wife  could  not 
be  made  the  subject  of  a  security,  there 
remained  only  the  application  to  the  father, 
and  the  inducing  the  father  to  at  once  take 
on  himself  the  whole  debt  of  the  diaho- 
noured  bills  of  the  son.  It  is  very  distinctly 
stated  by  several  witnesses,  and  though  it 
is  partially  denied,  yet  it  is  but  imperfectly 
denied  (for  it  is  denied  <mly  to  the  extent 
of  recollection  and  belief,  and  the  facts 
speak  for  themselves),  that  after  the  at- 
tempt to  get  a  good  and  imobjectionable 
security  failed,  the  discussion  did  not  ter- 
minate. But  it  was  renewed  on  the  basis 
of  the  plaintiflf  coming  forward  to  relieve 
his  son  from  the  situation  of  peril  in  which 
he  was  placed.  The  bankers  admit,  most 
clearly  and  distinctly,  that  they  all  knew 
that  it  was  a  case  of  transportation  for  life. 
It  is  perfectly  cleai  that  tJiey  did  not  pre- 
tend that  the  father  was  liable.  What 
remained,  then,  as  a  motive  for  the  father! 
The  only  motive  to  induce  him  to  adopt 
the  debt  was  the  hope  that  by  so 
doing  he  would  relieve  his  son  from  the 
inevitable  consequences  of  his  crime.  The 
question,  therefore,  is,  whether  a  father 
appealed  to  under  such  circumstances  to 
take  upon  himself  an  amount  of  civil 
liability  with  the  knowledge  that  unless 
he  does  so  his  son  will  be  exposed  to  a 
criminal  prosecution  with  the  certainty  of 
a  conviction,  can  be  regarded  as  a  free  and 
voluntary  agent  ?  I  have  no  hesitation  iu 
saying  that  no  man  is  safe,  or  ought  to  be 
safe,  who  takes  a  security  for  the  debt 
of  a  felon  from  the  father  of  a  felon  under 
such  circumstances. 

A  contract  to  give  security  for  the  debt 
of  another,  which  is  a  contract  without  con- 
sideration, is,  above  all  things,  a  contract 
which  should  be  based  upon  the  free  and 
voluntary  agency  of  the  individual  who 
enters  into  it  But  it  is  clear  that  the 
power  of  considering  whether  he  ought  to 
do  it  or  not,  whether  it  is  prudent  to  do  it  or 
not,  is  altogether  taken  away  from  a  father 
who  is  brought  into  the  situation  of  either 
refusing,  and  leaving  his  son  in  that  peril- 
ous condition,  or  of  taking  on  himself  the 
amount  of  that  civil  obligation.  I  have, 
therefore,  in  that  view  of  the  case,  no  diffi- 
culty in  saying  that,  as  far  as  my  opinion 
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hibition:  ^'It  was  resolved  by  the  Coart 
that  if  a  lord  of  the  manor  or  other  person 
who  hath  a  house  and  lands  in  the  parish, 
time  out  of  mind,  hath  had  a  seat  in  an 
aisle  of  the  same  chnrch,  so  that  the  aisle 
is  sole  and  proper  to  his  fiEunily,  and  they 
have  maintained  it  at  their  own  charges,  if 
the  bishop  would  dispossess  him,  he  shall 
have  a  prohibition ;  for  it  shall  be  intended 
that  the  party's  ancestors,  or  those  whose 
estate  he  hath,  have  erected  and  built  the 
aisle  with  the  assent  of  the  parson,  patron 
and  Ordinary,  to  the  intent  to  have  it  only 
to  himself"  (13).  And,  lastly,  we  have 
this,  in  further  corroboration  of  it,  from 
Degge:  ^*  The  bishop  has  no  power  to  dis* 
pose  of  the  seats  in  any  private  chapel  next 
to  the  church,  that  is  not  maintained  and 
repaired  at  the  parish  charge"  (14). 

It  is  unnecessaiy  to  cite  further  authori- 
ties. There  may  be  others  more  or  less 
bearing  on  the  question  ;  but  I  think  it  is 
unnecessary  to  cite  cases  for  the  purpose 
of  shewing  that  upon  this  question  of  pre* 
scription  by  the  lords  of  the  manor,  it  is 
sufficient  that  you  can  suggest  some  reason- 
able intendment  as  to  origin  ;  and,  accord- 
ing to  those  authorities,  if  this  chapel  was 
coeval  with  the  foundation  of  the  church, 
as  I  think  the  evidence  tends  strongly  to 
shew  it  was,  even  though  the  freehold,  like 
that  of  the  rest  of  the  church,  be  in  the 
rector,  and  not  in  the  person  claiming  by 
prescription,  stiU  a  man  may  well  have 
the  right  by  prescription  to  the  perpetual 
and  exclusive  use  of  the  chapel  upon  this 
intendment,  either  that  the  founder,  when 
he  built  the  church,  or,  if  he  was  not  the 
builder,  when  he  endowed  it,  had  allotted 
to  him,  or,  when  he  erected  this  chapel, 
he  reserved  to  himself,  not  perhaps  the 
freehold,  but  the  perpetual  and  exclusive 
right  to  the  use  and  enjoyment  of  the 
building. 

Therefore,  it  appears  to  me  that,  with  re- 
gard to  this  admission  in  the  answer,  if  the 
fact  of  the  freehold  being  in  the  rector  would 
necessarily  be  fatal  to  tibe  defendants*  case, 
uuder  the  circumstances,  justice  would 
require  that  that  admission  should  not  be 
held  binding,  so  as  to  defeat  the  legal 
right. 

(18)  12  Rep.  105. 

(14)  Degge^i  Panon's  CoimMllor,  p.  218. 


But,  as  I  have  said,  whether  it  be  luBd- 
ing  or  not,  it  appears  to  me  that  the  ri^ 
of  the  lord  of  the  manor  still  remains  qq- 
touched,  and  that  there  is  estaMiahed  by 
complete  evidence,  not  absolutely  demon- 
strative,  but  which  satisfies  my  mind,  aad 
I  think  will  satisfy  most  minds,  that  tlus 
was  the  ancient  chapel  of  this  fiunily  from 
the  foundation  of  the  church ;  that  they 
have  had,  so  far  as  there  has  ever  been  any 
user  of  it  at  all,  the  exclusive  user;  that 
the  parish  has  never  had  any  user  of  it  wlui- 
ever,  except  within  extremely  modem  times, 
that  is,  within  the  last  twenty  or  tweuty- 
five  years,  and  that  only  in  the  manner  1 
have  mentioned ;  and  that  the'  right  still 
remains  in  the  lord  of  the  manor,  as  appen- 
dant to  the  manor  or  the  manor-house— it 
is  perfectly  indifferent  which. 

Some  question  has  been  raised  as  to 
which  is  the  manor-house,  and  there  is  a 
suggestion  made  by  some  of  the  witnesses, 
that  they  believe  this  New  Place,  which 
the  defendants  Mr.  and  Mrs.  Frewen 
say  is  the  manor-house,  was  built  some 
200  years  ago ;  and  it  is  also  suggested 
that  it  is  not  the  manor-house  at  all.  There 
did  once  exist  a  house  called  *'01d  Plsoe," 
and  it  is  surmised  that  that  waa  probably 
the  manor-house.  But  we  have,  at  att 
events,  this,  that  New  Place  is  the  spot 
where,  as  far  as  we  can  trace,  the  manor 
courts  have  been  held  and  the  business  of 
the  manor  conducted.  It  has  never  been  for 
a  great  many  years,  it  may  be  for  genernr 
tions,  occupied  by  the  lords  of  the  manor, 
but  it  has  been  their  property.  It  is  not 
necessary  for  me  to  say  that  I  condnde 
that  it  is  the  manor-house ;  but  I  must  say 
that,  as  far  as  the  evidence  goes,  there  is 
strong  reason  to  believe  that  the  house 
which  existed  on  the  site  on  whidt  the 
New  Place  was  built,  200  years  ago,  has 
always  been  the  manor-house.  Thoefbre, 
if  it  were  necessary  that  this  right  should 
be  attached  to  a  house,  there  is,  I  think, 
sufficient  ground  for  assuming  that  it  was 
attached  to  that  manor-house,  and,  if  nece^ 
saiy,  that  manor-house  would  support  the 
prescription. 

The  result  is,  I  conceive,  the  prescription 
is  well  supported  to  the  exclusive  user  of 
this  chapel  by  the  lord  of  the  manor,  even 
if  the  freehold  be  not  in  the  lord,  but  in 
the  rector. 
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Under  these  ciicmnstances,  of  coarse,  I 
must  dismiss  the  bill  There  are  some  acts 
which  I  mnch  regret  on  the  part  of  the 
defendant  Frewen ;  but  it  does  not  appear 
to  me  that  I  can  use  those  acts  for  the  pur- 
pose of  saying  that  the  usual  rule  should 
not  prevail,  that  the  bill,  being  dismissed, 
most  be  dismissed  with  costs. 

His  Honour  having  subsequently  stated 
that  he  did  not  intend  to  make  the  plain- 
tiffs pay  the  costs  of  the  Ecclesiastical 
Commissioners,  considering  that  inasmuch 
as  they  had  supported  the  plaintiffs'  view 
of  the  case,  they  ought  not  to  have  their 


[IN  THB  HOUSE  OF  LORDS.] 


Mr,  LmdUy  submitted  that  the  Com- 
missioners were  made  defendants  as  trustees 
for  the  plaintiff  of  the  legal  estate.  If  the 
plaintiffs  had  succeeded,  he  should  have 
asked  for  costs  as  against  the  defendants 
Mr.  and  Mrs.  Frewen.  The  Commissioners 
had  put  in  no  answer,  nor  any  evidence^ 
and  had  not  taken  any  independent  posi- 
tion. They  were  mere  trustees,  brought 
there  against  their  will,  and  never  claimed 
the  slightest  interest  in  the  matter. 

KiNDBBSLET,  V.C. — ^Thcu  why  did  they 
not  disclaim  %  In  excepting  the  Ecclesias- 
tical Commissioners,  I  proceed  upon  the 
footing  that  they  are  brought  here  as  having 
an  independent  interest  of  their  own,  which 
they  may  be  entitled  to  maintain.  If  they 
were  merely  trustees  for  the  plaintiffs,  I  do 
not  think  they  would  have  been  here  at  alL 
But  they  were  brought  here  for  the  purpose 
of  enabUng  them  to  maintain  such  right  as 
they  could,  as  being  the  owners  of  the  legal 
estate.  I  can  do  no  otherwise  than  adopt 
the  common  rule,  which  is,  that  if  a  defen- 
dant supports  the  case  of  the  plaintiff,  and 
the  bill  is  dismissed  with  costs,  the  plaintiff 
is  not  made  to  pay  the  costs  of  that  party. 

SoUcitoTB — ^Mefisrs.  Senior  k  Attree,  for  plaintiA ; 
Mem*.  Langham  ft  Son,  for  defendants  Fro  wen 
and  Wife ;  Mesan.  White,  Borrett  &  White,  for 
Eodesiaatical  Commianioners  ;  Meaan.  Yotmc^ 
Jones,  VaUlnga  &  Roberta,  for  other  defendants. 


1866.  ) 
ae  14,  15,  > 
1,19,21.    j 


WILLIAMS  AND  ANOTHBB 
V,  BAYLEY. 


June 
18 

Contract^Illegalitif— Improper  Preuure 
— Stifling  a  Progfcution. 

W.  B.  discounted  bills  to  tohieh  he  had 
forged  his  father's  signature.  The  holders 
of  the  forgeries,  working  on  the  fears  of  the 
father  for  the  safety  of  his  son,  but  without 
holding  forth  any  direct  threat,  and  without 
any  distinct  promise  not  to  prosecute,  ob- 
tained frtm  the  father  equitable  security  for 
the  amount  of  the  W^«:— Held,  by  the 
House  of  Lords,  affirming  the  decision  of 
Vice  Chancellor  Stuart,  that  the  security 
was  void,  as  having  been  obtained  by  im^ 
proper  pressure. 

Held,  also,  that  the  arrangement  was 
invalid,  cw  it  amounted  to  an  agreement  to 
stifle  a  prosecution. 

The  appellants  were  bankers  at  Wednesr* 
bury;  the  respondent  was  a  coal-master 
and  farmer  of  substantial  means  residing 
in  the  neighbourhood,  and  having  an 
account  at  the  bank  of  the  appeUants. 

William  Bayley,  one  of  the  respondent's 
sons,  was  a  ccmJ  and  coke  merchant,  carry- 
ing on  apparently  a  good  business,  also  in 
the  neighbourhood  of  Wednesbury. 

Prior  to  1862  there  had  been  many  bill 
transactions  between  the  father  and  the 
son,  such  bills,  together  with  many  of  the 
son's  trade  biUs,  having  been  paid  through 
the  father's  account  at  the  appellants'  bank. 

In  1862  William  Bayley  opened  an  ac- 
count at  the  same  bank  in  his  own  name,  and, 
soon  afterwards,  he  brought  to  the  bank  for 
discount  several  bills  and  promissory  notes 
purporting  to  be  accepted  by  his  father  the 
respondent,  and  he  obtained  upon  them 
large  advances.  Some  of  these  bills  and 
notes  bore  the  signature  of  other  parties 
besides  the  two  Bayleys,  father  and  son; 
and  in  three  instances,  viz.,  one  in  June 
and  two  in  August,  1862,  notice  was  sent 
by  the  bank  to  the  father  of  dishonour  by 
the  acceptors  of  three  of  his  son's  bills 
bearing  his  indorsement  The  father  took 
no  steps  upon  such  notices  to  repudiate 
his  liability;  but  the  son  in  each  instance 
brought  to  the  bank  fresh  biUs,  purporting 
to  bear  his  father's  signature,  and  these  the 


726 


COURTS  OF  CHANCERY: 


[N.! 


is  concerned,  the  secarity  given  for  the 
debt  of  the  son  by  the  father,  under  such 
circumstances,  was  not  the  security  of  a 
man  who  acted  with  that  freedom  and 
power  of  deliberation  that  must,  undoubt- 
edly, be  considered  as  necessary  to  validate 
a  transaction  of  such  a  description.  I 
would  add  to  that  the  great  folly,  nay, 
impropriety,  of  the  bankers  proceeding  to 
take  this  security  from  the  defenceless  old 
man,  after  his  solicitor  had  left  him,  pro- 
testing in  such  a  manner  against  the  pro- 
ceedings which  he  knew  they  were  about 
to  enter  upon.  The  solicitor  remained  so 
long  as  a  valid  contract,  namely,  that  touch- 
ing the  property  of  William  Bayley,  was 
regarded  as  possible.  When  that  was  im- 
possible, and  the  bankers  then  began  to 
exert  pressure  on  the  father,  the  solicitor 
left,  remonstrating  with  all  parties  against  the 
impropriety  of  what  they  were  about  to  do. 

There  remains  the  other  aspect  of  the 
case,  which  is  this:  was  the  transaction, 
regarded  independently  of  pressure,  an 
illegal  one,  as  being  contrary  to  the  settled 
rules  and  principles  of  law)  Now,  I  concur 
in  a  good  deal  that  was  said  by  the  learned 
counsel  for  the  appellants,  namely,  that  if 
there  be  an  existing  debt,  to  which  is  super- 
added an  independent  security,  or  if  there 
be  a  valid  legal  document  in  existence,  and 
then  a  transaction  which  is  open  to  the 
charge  of  forgery,  the  contract  touching 
the  existing  debt  is  not  aflfected  by  the 
superadded  engagement,  which  may  be 
invalid  on  the  ground  of  forgery.  For 
example,  if  I  have  lent  a  man  10,000/.  on 
the  security  of  an  insufficient  estate,  and  he, 
some  time  afterwards,  brings  me  a  bill  of 
exchange,  with  a  forged  acceptance,  to  in- 
duce me  to  forego  exercising  my  right  with 
respect  to  the  mortgage,  that  mortgage  will 
not  be  affected  by  the  forgery,  and  I  may 
abstain  from  dealing  with  the  forgery,  and, 
nevertheless,  pursue  my  remedy  on  the 
original  contract.  But  this  is  not  a  case 
where  the  bankers  are  pn>ceeding  as  against 
the  persons  liable  to  them  on  a  contract 
Independent  of  the  forgery.  We  must  take 
the  nature  of  the  contract  from  the  agree- 
ment which  was  entered  into;  the  original 
agreement  written  at  the  moment,  which, 
no  doubt,  clearly  expresses  what  was  in 
the  mind  of  the  father.  The  liability  of  the 
father  ia  created  and  embodied  in  this ' 


memorandum,  in  which,  addressing  the 
bankers,  he  further  says :  *'In  consideration 
of  your  consenting  to  give  up  to  me  the 
several  undermentioned  bills  and  promis- 
sory notes,  I  hereby  charge  my  ooUieiy." 
It  is  impossible,  therefore,  to  have  any 
hesitation  as  to  the  fact  that  the  liabili^ 
of  the  father  is  obtained  entirely  by  the 
consideration  of  the  bankers  delivering  up 
the  acceptances.  That  is  a  wholly  different 
case  from  the  one  to  which  I  have  referred 
as  put  in  the  argument  at  the  bar. 

Now,  such  being  the  nature  of  this  trans- 
action, I  apprehend  the  law  to  be  this,  and, 
unquestionably,  it  is  &  law  dictated  by  the 
soundest  consideration  of  policy  and  mo- 
rality, that  you  should  not  make  a  trade  of 
felony.    If  you  are  aware  that  a  crime  has 
been  committed,  you  shall  not  convert  that 
crime  into  a  source  of  profit  or  benefit  toyonr- 
self.  But  that  is  the  position  in  which  these 
bankers  stood.   They  knew  well,  for  they 
had  before  them  the  confessing  criminal, 
that  forgeries  had  been  committed  by  the 
son,  and  they  converted  that  fact  into  a 
source  of  benefit  to  themselves,  by  gettii^ 
the  security  of  the  father.    Now,  that  is 
the  principle  of  the  law  and  the  policy  of 
the  law,  and  it  is  dictated  by  the  highest 
considerations.   If  men  were  permitted  to 
trade  upon  their  knowledge  of  a  crime, 
and  to  convert  their  privity  to  that  crime 
into  an  occasion  of  advantage,  no  doubt  a 
great  legal  offence  and  a  greal  moral  offence 
would  be  committed.  And  that  is  what  I 
apprehend  the  old  rule  of  law  intended  to 
convey  when  it   embodied  the   principle 
under  words  which  have  now  somewhat 
passed  into  desuetude,  namely,  misprision  of 
felony.    That  was  a  case  where  a  man, 
instead  of  performing  his  public  duty,  and 
giving  information  to  the  public  authorities 
of  a  crime  that  he  was  aware  of,  concealed 
his  knowledge,   and  further  converted  it 
into  a  source  of  emolument  to  himself 
It  is  impossible,  therefore,  if  you  look  at 
this  matter  wholly  independently  of  the  ques- 
tion of  pressure,  and  confine  your  attention 
to  the  act  of  the  bankers  alone,  not  to  come 
to  the  conclusion  that  a  great  delictum  was 
committed,  when  the  transaction  is  viewed 
simply  with  reference  to  the  course  which 
they  took.  I  ask  them,  in  the  first  place,  Were 
you  not  well  aware  that  those  bills  were 
forgeries  1  That  is  perfectly  true.  Did  you 
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not  obtain  an  additional  advantage  and 
benefit,  in  fauct  the  payment  of  your  debt, 
by  trading  with  these  bills?  That  is  un- 
doubtedly true.  Were  you  not  very  well 
aware  that  when  you  so  traded  with  these 
bills  you  would  either  prevent  the  possi- 
bility of  a  prosecution,  or  render  the  pos- 
sibility of  a  prosecution  so  remote  that  it 
could  hardly  be  expected  to  succeed  1  That 
was  the  inevitable  consequence.  But  if  a 
man  does  an  act  which  is  attended  neces- 
sarily with  an  inevitable  consequence,  he 
must  be  taken  in  law  to  have  foreseen  that 
consequence,  and,  in  point  of  fstct,  to  have 
deliberately  intended  that  it  should  be  the 
result  of  his  action.  Here  you  have  these 
bankers  violating  that  rule  of  policy  and  that 
rule  of  justice  and  morality,  by  using  these 
forged  bills,  to  extort  fix)m  the  father  a 
security  which  he  was  not  liable  for;  they 
giving  up  the  bills,  and  thereby  violating 
their  duty  and  placing  the  parties  in  a  situa- 
tion in  which  the  demands  of  public  justice 
could  not,  by  any  possibility,  be  complied 
with.  I  regard  this  as  a  transaction  which 
must  necessarily,  for  purposes  of  public 
utility,  be  stamped  with  invalidity,  because 
it  is  one  which,  imdoubtedly,  in  the  first 
place,  is  a  departure  from  what  ought  to  be 
the  principles  of  fair  dealing  between  man 
and  man;  and  it  is  also  one  which,  if  such 
transactions  existed  to  any  considerable 
extent,  would  be  found  productive  of  great 
injury  and  mischief  to  the  community.  I 
think,  therefore,  that  the  decree  which  has 
been  made  in  this  case  is  a  perfectly  correct 
decree. 

I  do  not  mean  for  one  single  moment 
by  anything  that  I  have  said,  to  cast  any 
imputation  on  the  characters  of  these  gen- 
tlemen. I  am  only  dealing  with  abstract 
principles  of  law.  They  might,  perhaps, 
fairly  have  thought  that  they  were  doing 
the  best  for  the  family  of  Mr.  William 
Bayley,  and  for  the  father.  I  beg  particu- 
larly that  it  may  be  understood  that  I  do  not 
mean  to  convey  by  any  words  that  I  have 
used  any  reproach  on  their  character ;  I  have 
used  those  words  as  necessary  to  vindicate 
the  policy,  justice  and  rule  of  law,  and  to 
shew  how  highly  requisite  it  is  that  a  Court 
of  equity  should  undo  a  transaction  such 
as  this,  whether  it  is  regarded  as  proceed- 
ing from  a  father,  who  cannot  be  considered 
as   a  voluntary  agent,  or,  taking  the  other 


aspect  of  it,  as  violating  the  rules  of  law 
which  prescribe  the  duties  of  individuals 
under  such  circumstances.  On  both  these 
grounds,  I  think  that  this  is  a  transaction 
which  ought  to  be  set  aside. 

Decree  or  order  affirmed;  and 
appeal  dismissed^  with  costs. 

Solicitors— Mesm.  8.  F.  Miller  &  Son,  for  ftppel- 
lants ;  Mr.  W.  H.  Duignan,  for  respondent. 


ADAMS  V,  WALLER. 


Wood,  V.C.  ) 
May  25.     / 

Administration  of  Estate  —  Creditor's 
Suit — Statute  of  Limitations. 

After  decree  in  a  creditor's  suit  for  ad- 
ministration^ the  Statute  of  Limitations 
cannot  beset  up  to  defeat  the  plaintiffs  debt. 

This  was  an  administration  suit,  com- 
menced by  bill,  instituted  by  a  creditor 
whose  debt  was,  as  was  alleg^,  barred  by 
the  statute.  The  executrix,  who  was  the 
defendant,  suffered  a  decree  to  be  taken 
without  duly  raising  the  statute  to  defeat 
his  claim.  After  decree,  however,  in 
making  the  affidavit  required  by  the  5th 
Rule  of  the  General  Order  of  the  27th  of 
May,  1865,  she  stated  that,  according  to 
her  belief,  the  plaintiff's  debt  was  barred, 
and  that  the  testator's  estate  was  therefore 
not  justly  liable  to  pay  it.  This  objection 
was  argued  in  court ;  and  his  Honour  had 
decided  that  the  defendant  was  precluded 
from  setting  up  the  statute  after  decree.  A 
summons  ndsing  the  same  objection  was 
also  taken  out  by  a  creditor,  who  had  come 
in  under  the  decree,  and  had  obtained  an 
order  to  attend  the  proceedings. 

This  summons,  having  been  adjourned 
into  court,  now  came  on  for  hearing. 

Mr.  Herbert  Smith,  for  the  plaintiff. — 
The  rule  is  settled  by  authority  that  a  cre- 
ditor cannot  set  up  the  statute  against  the 
plaintiff,  whose  decree  he  comes  in  under — 
Ex  parte  Dewdney,  15  Ves.  497. 
Sheioen  v.  Vanderhorst,  1  Russ.  &M,  347; 
s.  c  1  Law  J.  Rep.  (n.s.)  Chanc.  107. 
'  Briggs  v.  Wilson,  6  De  Gex,  M.  &  G. 

1*2;  s.  c.  17  Beav.  330. 
Fuller  Y.  Redman  (No.  2),  2%  Beav.  614; 
s.  c.  29  Law  J.  Rep.(N.8.)  Chanc.  324. 
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Mr,  Dawiey^  for  the  executrix. 

Mr,  Michael  (of  the  common  kw  bar), 
for  the  objecting  creditor. — Otoena  v.  Dick- 
enson (1)  shews  that  the  phiintiff  must 
prove  his  debt  in  chambers,  though  he  has 
obtained  a  decree.  Upon  that  proof  his 
debt  will  appear  invalid,  as  having  been 
contracted  too  long  ago. 

Wood,  V.C. — I  think  the  authorities  go 
the  full  length  that  the  plaintiff  contends 
for.  In  Ex  parte  Deiodyiey  Lord  Eldon 
points  out  an  analogy  between  the  proceed- 
ings in  bankruptcy  and  a  creditor's  suit 
That,  it  may  be,  is  not  a  binding  authority. ; 
but  still,  £Edling  from  Lord  Eldon,  it  de- 
serves great  attention ;  and,  in  truth,  the 
role  stated  by  him— or  at  all  events  a 
similar  rule — seems  to  have  been  adopted 
in  other  cases.  The  plaintiff  creditor  must 
of  course  prove  the  fact  of  Ms  debt  over 
again  in  chambers ;  but  if  he  succeeds  in 
doing  that,  he  cannot  in  his  own  suit  have 
the  statute  set  up  against  him  by  a  creditor 
who  avails  himself  of  the  suit.  Therefore 
the  summons  must  be  dismissed,  with 
costs. 

Solidtom— Mr.  6.  Smith,  for  the  plaintiff;  Hr. 
B.  Batohelor,  agont  for  Mr.  O.  Gisby,  Wars, 
for  the  otbw  parties. 


Lords  Justiois. 
June  7. 


PLATT  V,  WALTXR. 


Practice — Transfer  of  Cause, 

Where^  under  a  general  order  of  the  Lord 
Chancellor,  a  cause  has  been  transferred  from 
one  branch  of  the  Court  to  another  a  re-trans- 
fer  will  not  be  allowed  if  it  appears  that  the 
cause  will  be  heard  sooner  by  the  Vice  Chanr 
cellor  of  the  Court  where  it  is,  notwithstanding 
that  an  order  on  motion  has  been  made  by 
the  other  Vice  Chancellor,  substantially  isir 
volving  the  merits  of  the  cause. 

This  was  a  suit  instituted  for  the  pur- 
pose of  adjusting  the  rights  of  the  proprie- 
tors of  the  Evening  Mail  newspaper,  in 
respect  of  articles  published  in  the  Times 
newspaper,  and  otherwise  in  reference  to 
the  publication  of  the  former  paper. 
<1)  Cr.  k  Pb.  48. 


An  order  had  been  made  by  Tlee  Chan- 
cellor  Wood,  on  the  20th  of  Jannaiy,  n- 
straining  the  defendant  from  inteifaing 
with  the  publication  of  the  Evening  Mail; 
and  in  his  judgment  the  Vioe  Chancellor 
had  expressed  a  strong  opinion  in  hvoxa 
of  the  contention  of  the  plaintifis.  After- 
wards the  cause  was  transferred,  by  a  geDO- 
ral  order,  to  the  paper  of  Stuart,  V.C  It 
appeared  that  it  would  probably  be  hewd 
sooner  by  the  latter  Vice  Chancellor,  than 
if  it  were  re-transferred  to  Vice  Chancellor 
Wood  8  paper. 

Mr,  Bagshawcy  for  the  plaintiffs,  now 
asked  that  the  cause  might  be  re-transfeired, 
upon  the  ground  that  the  evidence  at  the 
hearing  would  be  substantially  the  same 
as  on  the  motion,  and,  therefore,  to  hear 
it  before  Stuart,  Y.C.  would  be  in  effect 
appealing  from  one  Vice  Chancellor  to 
another. 

8ir  Hugh  Cairns  and  Afr.  Haddan,  for 
the  defendant,  Walter,  opposed  the  motion, 
upon  the  ground  that  the  cause  wonld  be 
heard  sooner  where  it  was,  and  this  was 
the  intention  had  in  view  in  making  the 
general  order.  It  was  for  the  benefit  of 
suitors  to  have  litigation  disposed  of  as  soon 
as  possible,  and  this  was  particularly  the 
case  here. 

Mr.  Plummer  aud  Mr.  Boys,  for  other 
defendants,  also  opposed  the  motion. 

Mr.  Bagshawe,  in  reply. 

LoBD  Justice  Kkioht  Bruce. — ^Theie 
seems  to  be  a  great  probability  that  if  the 
Court  does  not  interfere  on  the  present 
occasion,  the  cause  will  be  heard  sooner 
than  if  it  do.  Without  reference  to  the 
personality,  if  I  may  use  the  expression  of 
the  Judge,  I  think  that  the  cause  ought 
to  remain  where  it  is. 

Lord  Justice  Turner. — I  agree.  The 
practice  now  is  to  determine  whether  the 
effect  of  the  transfer  is  to  relieve  the  Court 
from  which  the  causes  have  been  trans- 
ferred, to  such  an  extent  that  if  a  canse 
be  re-transferred,  there  will  be  a  probahihty 
that  it  will  be  heard  as  soon  as  if  it  be  n(^ 
re-transferred;  and,  in  that  case,  to  have 
regard  to  the  circumstance  that  the  Judge 
from  whom  the  cause  has  been  transferred 
has  some  acquaintance  with  the  ciivnm- 
stances  of  the  case.  According  to  my  recol- 
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lection,  the  rule  at  the  Eolls  used  to  be 
invariably  to  refuse  a  re-transfer  if  the 
cause  would  otherwise  be  sooner  at  a  hear- 
ing. The  costs  of  all  parties  to  be  costs  in 
the  cause. 

Solidton — Mr.  A.  W.  Irwin,  for  plaintiff;  Mr.  A. 
Dobie,  for  defendants. 


LoBna  JuBTiosa. 
June  12. 


RHODES  V.  SH0DE8. 


Practice — Appeal  as  to  Admissibility  of 
Evidence  on  an  Inquiry  at  Chambers, 

In  an  inquiry  in  chambers  adjourned 
into  eourtj  certain  evidence  being  objected 
tOy  it  teas  rejected  by  the  Vice  Chancellor ; 
whereupon  the  party  tendering  the  evidence 
appealed.  The  Lords  Justices  decided  that 
the  certificate  ought  first  to  be  obtained  and 
the  admissibility  of  the  evidence  determined 
upon  motion  to  vary  the  certificate;  the 
appeal  t€<u,  therefore,  directed  to  stand  over, 
to  come  on  with  any  motion  to  vary  the 
certificate. 

This  was  an  administration  suit,  in 
which  certain  inquiries  were  being  prose- 
cuted in  chambers.  In  the  course  of  these 
inquiries,  the  plaintiff  tendered  certain  evi- 
dence, which  was  objected  to,  and  the 
matter  was  brought  before  Wood,  V.C., 
who  adjourned  it  into  Court,  and  then 
rejected  the  evidence,  and  ordered  the 
plaintiff  to  pay  the  costs  of  the  adjourn- 
ment into  Court;  whereupon  the  present 
motion,  by  way  of  appeal,  was  brought 
before  the  Lords  Justices,  asking  that  the 
evidence  in  question  might  be  admitted, 
aod  that  the  order  as  to  costs  might  be 
reversed. 

Mr.  Freeling  and  Mr.  Kingdon  {Mr. 
Holt  with  them)  were  for  the  appellant 

Mr.  Giffardy  Mr.  Willcock,  Mr.  Rmpdl 
and  Mr.  DrucCy  for  various  defendants, 
objected  to  the  appeal  as  irregular,  be- 
cause a  discussion  of  the  admissibility  of 
evidence  of  this  kind  ought  to  form  part 
of  the  discussion  on  motion  to  vary  the 
ceftificate,  which  might,  so  far  as  the  plain- 
tiff now  knew,  be  in  his  favour.  Moreover, 
there  was  no  order  made  upon  the  subject, 
except  as  to  the  costs  of  the  adjournment 
into  Court. 


Mr.  W.  M.  James  (as  amicus  Curiae) 
suggested  that  a  special  certificate  might 
be  made,  under  the  33rd  and  34th  sections 
of  the  16  &  16  Vict.  c.  80. 

Their  Lordships  thought  that  the  pre- 
sent motion  was  an  inconvenient  course, 
there  being  no  regular  order  rejecting  the 
evidence,  the  order  only  being  as  to  costs; 
and  that  the  best  course  to  adopt  would  be 
to  discharge  that  order,  without  prejudice 
to  any  question,  and  to  let  the  original 
application  to  admit  the  evidence  come  on 
with  any  motion  to  vary  the  certificate; 
the  costs  of  the  application  to  the  Vice 
Chancellor,  and  of  this  appeal,  to  be  re- 
served and  dealt  with  by  the  Vice  Chan- 
cellor. 


Solicitors— MeBsrB.  Bridges,  Sawtell  &  Co.,  for 
plaintiff;  MeMrs.  H.  W.  Vallanoe  k  Son,  and 
Messrs.  Hughes,  Masterman  &  Hughes,  fur  de- 
fendant. 


KELL  V.  NOKES. 


KlNDERSLEY,  V.C.  ) 
July  3.  / 

Specific  Performance  —  Batikruptcy  of 
Purchaser — Staying  Proceedings  —  Bank- 
ruptcy Act,  1849,  12  <fc  13  Vict,  c  106. 
ss.  145, 146. 

A  purchaser,  against  whom  the  vendor 
had  obtained  a  decree  for  specific  perform- 
ance, subject  to  a  reference  as  to  title,  became, 
in  the  interim,  bankrupt,  and  his  assignee 
declined  to  accept  the  contract.  The  chief 
clerk  made  his  certificate  of  good  title: — 
Held,  upon  further  consideration,  that  an 
order  should  be  made  staying  all  proceedings 
in  the  suit,  vnthout  prejudice  to  any  applicor 
tion  which  the  plaintiff  might  be  advised  to 
make  under  the  Bankruptcy  Act  o/1849. 

This  was  a  suit  for  the  specific  perform- 
ance of  a  contract  for  the  purchase  of  a 
public-house  and  other  premises  in  Suffolk 
Street,  Borough,  at  the  price  of  700/. 

The  bill  was  filed  in  July,  1863,  and  a 
decree  made  in  March,  1864,  declaring 
the  plaintiff  entitled  to  specific  perform- 
ance, subject  to  the  usual  reference  as 
to  title.  The  chief  derk  certified  that 
a  good  title  to  the  premises  had  been 
shewn,  and  the  cause  now  came  on  uiK)n 
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further  consideration,  but  a  difficulty  arose 
as  to  the  proper  form  of  order,  in  con- 
sequence of  the  defendant  having  become 
bankrupt  since  the  making  of  the  decree. 
The  adjudication  of  bankruptcy  was  made  on 
the  13th  of  June,  1865,  upon  the  defendant's 
own  petition. 

It  was  alleged  that  the  defendant, 
although  bankrupt,  was  in  a  position  to 
complete  the  purchase.  The  deposit-money, 
20/.,  had  been  brought  into  court  by  the 
vendor,  upon  a  motion  for  injunction  to 
restrain  an  action  at  law. 

Mr,  W,  J,  BoviUy  for  the  plaintiff,  asked 
that  specific  performance  might  be  decreed 
against  the  assignee,  or  (in  the  event  of 
the  assignee  declining  to  accept  the  con- 
tract), against  the  bankrupt  himself  It 
was  clear  that  the  bankruptcy  did  not 
vacate  the  contract — 

Lord  St  Leonards'  Vend,  d:  Pur.  Uth 

edit  176. 
Brooke  v.  Hewitt,  3  Ves.  255. 
Ex  parte  Hunter ,  6  Ibid.  94,  note. 
The  145th  section  of  the  Bankruptcy 
Act,  1849  (not  repealed  by  the  act  of 
1861),  empowered  the  assignee  to  elect 
whether  he  would  accept  or  decline  the 
contract ;  and  the  1 46th  section,  also  still 
in  force,  provided  as  follows  :  "  If  any 
bankrupt  shall  have  entered  into  any  agree- 
ment for  the  purchase  of  any  estate  or 
interest  in  land,  the  vendor  thereof,  or  any 
person  claiming  under  him,  if  the  assignees 
shall  not  (upon  being  thereto  required) 
elect  whether  they  will  abide  by  and  exe- 
cute such  agreement,  or  abandon  the  same, 
may  apply  to  the  Court,  and  the  Court 
may  thereupon  order  them  to  deliver  up 
the  agreement,  and  the  possession  of  the 
premises  to  the  vendor  or  person  claiming 
under  him,  or  may  make  such  other  order 
therein  as  such  Court  shall  think  lit" 

[KiNDERSLKY,  V.C. — The  Court  there 
referred  to  is  not  this  Court,  but  the  Court 
of  Bankruptcy.] 

The  bankruptcy  does  not  abate  the  suit 
in  this  Court — 

Mitford  on  Pleading,  79-82,  5th  edit. 
It  is  still  liable  to  be  dismissed  for  want  of 
prosecution — 

Levi  V.  Heritage,  26  Beav.  560;  s.  c.  28 
Law  J.  Rep.  (n.s.)  Chanc.  704. 
As  to  costs,  the  plaintiff  is  entitled  to  prove 
under  the  181st  section,  and  stand  in  the 


same  position  as  if  there  had  been  no  bank- 
ruptcy. 

Mr,  Toumsendy  for  the  assignee  (who  had 
been  brought  into  the  suit  by  a  supple- 
mental order),  stated  that  he  had  aheady, 
by  letter,  declined,  and  still  did  decline,  to 
accept  the  contract;  but  was  willing  to 
assist  the  plaintiff  as  far  as  he  could  upon 
the  terms  of  having  his  costs — 

Gabriel  v.  Sturgis,  5  Hare,  97 ;  a.  c  15 
Law  J.  Rep.\N.s.)  Chanc  201. 

Mr,  (7.  T,  Simpson,  for  the  defendant, 
the  bankrupt  (who  had  been  served  with 
notice  to  appear),  contended  that  he  was 
freed  from  all  liability  in  respect  of  the 
suit  as  well  as  of  the  contract;  that  no 
decree  could  be  made  against  him;  and 
that  his  appearance  in  court,  after  the  bank- 
ruptcy, was  irregular.  The  plaintiff^s  only 
right  was  to  prosecute  the  suit  against 
the  assignee,  or  to  obtain  an  order  for  its 
dismissal,  with  costs. 

Mr,  Bovill,  in  reply. 

KiNDERSLKY,  V.C. — I  think  that  if  the 
frame  of  the  suit  admitted  of  such  an 
order  being  made,  the  plaintiff  would  be 
entitled  to  have  the  estate  re-sold,  and  then, 
in  case  of  any  deficiency  in  the  amount  of 
the  purchase-money,  he  might  go  in  under 
the  bankruptcy  and  prove  for  the  deficiency; 
but  the  prayer  of  the  bill  does  not  admit 
of  that  relief,  and  I  do  not  see  how  the 
plaintiff  can  be  liberated  frx)m  the  suit  It 
seems  to  me  that  the  best  decree  which  I 
can  make  under  the  circumstances  is  one 
which  will  render  imnecessary  any  further 
application  to  this  Court,  and  place  the 
plaintiff  in  his  original  position  as  if  there 
had  been  no  suit;  I  shall,  therefore,  direct, 
that  inasmuch  as  the  defendant  has  become 
bankrupt,  and  his  assignee  declines  to 
accept  the  contract,  all  further  proceedings 
in  the  suit  be  stayed,  without  prejudice  to 
any  application  which  the  plaintiff  may  be 
advised  to  make  to  the  Bankruptcy  Court 
under  the  146th  section  of  the  Bankruptcy 
Act  of  1849.  The  deposit-money  must  be 
paid  back  to  the  vendor,  who  paid  it  into 
court.  I  can  give  no  costs  either  to  the 
assignee  or  to  the  bankrupt. 

Solicitors — Messrs.  Lucas  k  Showier,  for  pUiatiiT; 
Mr.  W.  J.  Holt,  for  the  defendants  J.  W. 
Nokes  ;  and  Mr.  C.  HansHp,  for  Waiter  Nokes. 


Law  J.  Hep.  V6b.d6. 
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further  consideration,  but  a  difficulty  arose 
as  to  the  proper  form  of  order,  in  con- 
sequence of  the  defendant  having  become 
bankrupt  since  the  making  of  the  decree. 
The  adjudication  of  bankruptcy  was  made  on 
the  13^  of  June,  1865,  upon  the  defendant's 
own  petition. 

It  was  alleged  that  the  defendant, 
although  bankrupt,  was  in  a  position  to 
complete  the  purchase.  The  deposit-money, 
20^.,  had  been  brought  into  court  by  the 
vendor,  upon  a  motion  for  iiyunction  to 
restrain  an  action  at  law. 

Mr,  W.  J.  Bovill,  for  the  plaintiff,  asked 
that  specific  performance  might  be  decreed 
against  the  assignee,  or  (in  the  event  of 
the  assignee  declining  to  accept  the  con- 
tract), against  the  bankrupt  himsel£  It 
was  clear  that  the  bankruptcy  did  not 
vacate  the  contract — 

Lord  St,  Leonards'  Vend,  «fc  Pur,  1 4th 
edit  176. 

Brooke  v.  Ileuntty  3  Ves.  255. 

Ex  parte  Hunter,  6  Ibid.  94,  note. 
The  145th  section  of  the  Bankruptcy 
Act,  1849  (not  repealed  by  the  act  of 
1861),  empowered  the  assignee  to  elect 
whether  he  would  accept  or  decline  the 
contract;  and  the  146th  section,  also  still 
in  force,  provided  as  follows  :  "  If  any 
bankrupt  shall  have  entered  into  any  agree- 
ment for  the  purchase  of  any  estate  or 
interest  in  land,  the  vendor  thereof,  or  any 
person  claiming  under  him,  if  the  assignees 
shall  not  (upon  being  thereto  required) 
elect  whether  they  will  abide  by  and  exe- 
cute such  agreement,  or  abandon  the  same, 
may  apply  to  the  Court,  and  the  Court 
may  thereupon  order  them  to  deliver  up 
the  agreement,  and  the  possession  of  the 
premises  to  the  vendor  or  person  claiming 
under  him,  or  may  make  such  other  order 
therein  as  such  Court  shall  think  fit" 

[KiNDERSLET,  V.C. — The  Court  there 
referred  to  is  not  this  Court,  but  the  Court 
of  Bankruptcy.] 

The  bankruptcy  does  not  abate  the  suit 
in  this  Court — 

Mitford  on  Pleading,  79-82,  5th  edit 
It  is  stUl  liable  to  be  dismissed  for  want  of 
prosecution — 

Levi  V.  Heritage,  26  Beav.  560;  s.  c.  28 
Law  J.  Rep.  (n.s.)  Chanc.  704. 
As  to  costs,  the  plaintiff  is  entitled  to  prove 
under  the  181st  section,  and  stand  in  the 


same  position  as  if  there  had  beoi  no  bank- 
ruptcy. 

Mr,  Toumsend,  for  the  assignee  (who  had 
been  brought  into  the  suit  by  a  supple- 
mental order),  stated  that  he  had  ahoidy, 
by  letter,  declined,  and  still  did  decline,  to 
accept  the  contract;  but  was  willing  to 
assist  the  plaintiff  as  far  as  he  could  upon 
the  terms  of  having  his  costs — 

Gabriel  v.  Sturgisy  5  Hare,  97;  s.  c,  15 
Law  J.  Rep.*(N.8.)  Chanc.  201. 

Mr,  CI  T.  Simpson-,  for  the  defendant, 
the  bankrupt  (who  had  been  served  with 
notice  to  appear),  contended  that  he  w&s 
freed  from  all  liability  in  respect  of  the 
suit  as  well  as  of  the  contract;  that  no 
decree  could  be  made  against  him;  and 
that  his  appearance  in  court,  after  the  bank- 
ruptcy, was  irregular.  The  plaintiff's  only 
right  was  to  prosecute  the  suit  against 
the  assignee,  or  to  obtain  an  order  for  ita 
dismissal,  with  costs. 

Mr,  Bovill,  in  reply. 

KiNDEESLEY,  V.C. — I  think  that  if  the 
frame  of  the  suit  admitted  of  such  an 
order  being  made,  the  plaintiff  would  be 
entitled  to  have  the  estate  re-sold,  and  then, 
in  case  of  any  deficiency  in  the  amount  of 
the  purchase-money,  he  might  go  in  under 
the  bankruptcy  and  prove  for  the  deficiency; 
but  the  prayer  of  the  bill  does  not  admit 
of  that  relief,  and  I  do  not  see  how  the 
plaintiff  can  be  liberated  from  the  suit  It 
seems  to  me  that  the  best  decree  which  1 
can  make  imder  the  circumstances  is  one 
which  will  render  unnecessary  any  farther 
application  to  this  Court,  and  place  the 
plaintiff  in  his  original  position  as  if  there 
had  been  no  suit;  I  shall,  therefore,  direct, 
that  inasmuch  as  the  defendant  has  become 
bankrupt,  and  his  assignee  declines  to 
accept  the  contract,  all  further  proceedings 
in  the  suit  be  stayed,  without  prejudice  to 
any  application  which  the  plaintiff  may  be 
advised  to  make  to  the  Bankruptcy  Court 
under  the  146th  section  of  the  Bankruptcy 
Act  of  1849.  The  deposit-money  must  be 
paid  back  to  the  vendor,  who  paid  it  into 
court  I  can  give  no  costs  either  to  the 
assignee  or  to  the  bankrupt 

Solicitors — Messrs.  Lucas  &  Showier,  for  pUiatiff; 
Mr.  W.  J.  Holt,  for  the  defendsnts  J.  W. 
Nokes  ;  and  Mr.  C.  Hanslip,  for  Walter  Nokea. 
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Rtuakt,  V.C. 
Dec.  8,  9,  11 ; 

Lords  Justicbs.    }-       HUME  v,  POCOCK. 
March  22,  23; 
April  17,  18. 

Vendor  and  Purchaser — Agreement  by 
Vendor  to  produce  only  the  Title  made  to 
himself — Knowledge  of  adverse  Claim  by 
Purchaser — Specific  Performance, 

A,  entered  into  a  contract  with  B,  for 
the  purchase  of  B.'s  interest  in  certain  mud 
lanfls,  for  SfioOL,  in  the  event  of  an  act  of 
parliam.ent,  which  was  to  be  applied  for  in 
order  to  reclaim  them,  being  obtained.  The 
contract  provided  that  B.  should  be  called 
ujxm  to  produce  only  the  title  from  his  ven- 
dor (C,J  to  himself.  C.  was  one  only  of 
four  claimants  of  the  mud  landsy  but  A.  was 
aware  of  this  circumstance  when  he  entered 
into  the  contract.  The  act  was  passed,  and 
A.  took  possession  of  the  mud  lands  there- 
under, and  commenced  operations  to  reclaim 
them,  but  he  refused  to  complete  his  contract, 
upon  the  ground  of  there  being  conflicting 
claims  to  the  mud  lands.  Upon  a  bill  by 
A.  against  B,  for  specific  performance  of 
the  con/rorf,— Held,  by  Stuart,  V.C,  that 
evidence  aliunde  to  shew  uHint  of  title  in  C. 
was  not  admissible  ;  and  specific  perform^ 
ance  was  decreed  against  A,  on  the  ground 
that  his  contract  with  B.  was  for  the  pur- 
chase of  such  right,  title  and  interest  as  the 
vendor  might  have  under  C.  On  appeal, 
the  decree  wcu  affirmed  by  the  Lords  Jus- 
tices on  the  latter  ground. 

Tomer,  Jm^.— -Representations,  which  a 
purchaser  has  chosen  to  accept  from  the  ven- 
dor's agent  on  the  subject  of  the  vendor's 
title,  and  which  turn  out  in  fact,  but  not 
when  made,  to  have  been  known  by  the  agent 
to  be  untrue,  do  not  amount  to  such  fraud 
as  absolves  a  purchaser  from  his  contract. 

In  the  session  of  1858  the  defendant 
Pocock  and  a  Mr.  Kingdon  were  the  pro- 
moters of  a  bill  in  parliament  for  embank- 
ing and  reclaiming  certain  waste  lands  or 
mud  banks,  between  high  and  low  water- 
marks, in  Chichester  Harbour.  The  bill 
did  not  pass  in  that  year,  but,  in  the  ensu- 
ing session,  it  was  again  introduced  into 
parliament  by  Messrs.  Pocock  and  Kingdon. 

In  the  session  of  1859,  Lord  Fitz- 
Nbw  Sebibs,  35.— Chakc. 


hardinge,  then  Admiral  Sir  Maurice  Ber- 
keley, claimed  a  portion  of  those  mud 
lands,  as  lord  of  the  hundred  and  manor 
of  Bosham,  and  he  threatened  to  oppose 
the  bill  then  before  parliament  The  plain- 
tiff thereupon,  at  the  instance  of  Kingdon, 
entered  into  an  agreement,  dated  the  2nd 
of  June,  1859,  with  Admiral  Berkeley,  and 
it  was  thereby  agreed  that  the  latter  should 
withdraw  his  opposition  to  the  bill,  that 
the  plaintiff  shoiild  pay  Admiral  Berkeley 
2,000/.  for  his  interest  in  the  lands,  with 
interest,  within  two  years  from  the  passing 
of  the  bill;  but  that  if  the  bill  did  not 
pass,  the  agreement  was  to  be  void.  It  was 
also  thereby  agreed  that  Admiral  Berkeley 
should  not  be  called  upon  to  produce  any 
title  to  the  lands,  except  the  will  of  his 
father,  whose  right  over  them  should  be 
admitted. 

By  an  agreement,  dated  the  3rd  of  June, 
1859,  and  made  between  the  plaintiff  of 
the  one  part,  and  Kingdon  and  Pocock  of 
the  other  part,  reciting  that  Admiral  Ber- 
keley, by  virtue  of  certain  grants  from  the 
Crown  was  lord  of  the  hundred  and  manor  of 
Bosham,  and  that  the  plaintiff  had  agreed 
with  Admiral  Berkeley  to  purchase  idl  his 
estate,  right,  title  and  interest  in  the  above 
mud  lands  within  the  said  hundred,  except 
the  part  thereof  in  Bosham  Creek,  the  plaintiff 
agreed  to  sell  to  Kingdon  and  Pocock,  for 
3,050/L,  all  his  estate,  right  and  interest  in 
the  same  mud  lands,  in  the  event  of  the 
act  being  obtained;  and  it  was  thereby 
agreed  that  the  plaintiff  Hume  "  should  be 
called  upon  to  produce  only  the  title  from 
Admiral  Berkeley  to  himself." 

Sir  M.  Berkeley  withdrew  his  opposition 
to  the  bill,  and  it  was  passed  in  the  session 
of  1859.  Kingdon  and  another  had  been 
named  in  the  act  as  undertakers  conjointly 
with  the  plaintiff  Hume;  but  the  whole 
interest  in  the  undertaking  afterwards 
became  vested  in  the  defendant. 

In  1864  the  defendant  took  possession 
of  the  waste  lands  comprised  in  the  agree- 
ment of  the  3rd  of  June,  1859,  and  com- 
menced reclaiming  them ;  but  he  refused  to 
perform  the  agreement,  and  this  suit  was 
then  instituted. 

The  bill  prayed  for  specific  performance 

of  the  agreement  of  the  3rd  of  June,  1859, 

and  for  an  account  and  payment  of  what 

was  due  to    the    plaintiff  in  respect   of 
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principal  and  interest ;  that^  in  default,  the 
defendant  might  be  reetrained  from  exer- 
cising acts  of  ownership ;  that  until  pay- 
ment the  principal  and  interest  might  be 
declared  to  be  a  chai^  on  the  lands;  that 
if  specific  performance  could  not  be  decreed, 
damages  might  be  awarded  in  substitution 
for  such  specific  performance,  and  that  such 
damages  might  be  assessed  in  such  manner 
as  the  Court  should  direct 

The  defence  made  by  the  answer  was,  that 
Lord  Fitzhardinge  had  no  estate,  title  or  in- 
terest in  the  waste  or  mud  lands  intended  to  be 
embanked  and  reclaimed,  and  that,  although 
the  agreement  of  the  3rd  of  June,  1859, 
proyided  that  the  plaintiff  should  be  called 
upon  to  produce  only  the  title  from  Lord 
Fitzhardinge  to  himself,  the  defendant  was 
not  precluded  by  the  agreement  from  shew- 
ing aliunde  that  Lord  Fitzhardinge  had 
no  estate,  title  or  interest  whatever  in  the 
said  waste  lands  or  mud  lands ;  that  if  the 
Court  should  be  of  opinion  that  the  terms 
of  the  agreement  precluded  the  defendant 
from  shewing  that  Lord  Fitzhardinge  had 
no  interest  whatever  in  the  waste  lands  or 
mud  lands,  he  submitted  that  specific  per- 
formance of  the  agreement  ought  not  to  be 
decreed  against  him,  inasmuch  as  it  was 
procured  by  the  representations  of  William 
Padwick,  the  plaintiff's  agent,  that  Lord 
Fitzhardinge  was  absolutely  entitled  to  all 
the  waste  lands  or  mud  lands,  and  that 
such  representations  were  made  in  order  to 
induce  Kingdon  and  the  defendant  to  enter 
into  the  agreement,  and  that  they  did 
enter  into  the  agreement  in  reliance  on 
those  representations. 

There  was  evidence,  on  the  part  of  the 
plaintiff,  to  shew  that  the  claim  of  Admiral 
Berkeley  to  the  lands  was  a  bona  Jid€  one, 
and  that  the  defendant  Pocock  and  Kingdon 
were  aware,  prior  to  their  agreement  with 
the  plaintiil^  that  there  were  claims  to 
the  lands  conflicting  with  those  of  the 
admiral 

The  circumstances  of  the  case  will  appear 
more  fully  from  the  judgments  of  the 
Vice  Chancellor  and  of  the  Lord  Justice 
Turner. 

The  defendant  proposed  to  shew  that 
Admiral  Berkeley  had  no  title  to  the  mud 
lands,  but  the  Vice  Chancellor  held,  that, 
having  regard  to  the  terms  of  the  contract, 
the  defendant  was  not  at  liberty  to  produce 


evidence  to  disprove  the  title  of  Lord  fitz- 
hardinge. 

Mr,  Malins  and  Mr.  Fry,  for  the 
plaintiff. — Having  regard  to  the  knowledge 
possessed  by  Pocock  when  he  entered  into 
the  agreement  of  the  3nl  of  June,  1859, 
that  there  were  other  claimants  of  the 
lands  in  question  than  Lord  Fitzhardinge, 
and  to  the  terms  of  that  agreement,  the 
plaintiff  was  bound  to  produce  only  the 
title  from  Lord  Fitzhardinge  to  himsel£ 
All  that  the  plaintiff  contracted  to  sell  was 
a  qualified  tiUe.  The  defendant,  moreover, 
was  now  in  possession.  He  also  failed  to 
establish  a  case  of  misrepresentation.  The 
whole  circumstances  of  the  case  entitled  the 
plaintiff  to  a  decree  for  specific  perform- 
ance. 

Mr,  Bacon  and  Mr.  Macnagkteny  for  the 
defendant — First,  the  evidence  shewed  that 
the  agreement  had  been  obtained  through 
the  faise  representation  of  Padwick,  Lord 
Fitzhardinge's  agent,  that  his  lordship 
was  entitled  to  the  mud  lands.  Secondly, 
the  agreement  provided  that  Hume  should 
be  ciJled  upon  to  produce  only  the  title 
from  Lord  Fitzhardinge  to  himself;  but 
that  did  not  preclude  the  defendant,  the 
purchaser,  from  shewing  that  the  title  was 
bad,  provided  he  could  do  so  by  other 
means  than  the  production  of  the  title  by 
the  vendor — 

Shepherd  v.  KeaiUy,  1  Cr.  M.  <fc  R. 
117  ;  s.  c.  3  Law  J.  Rep.  (n.s.)  Erch. 
288. 

Darlington  v.  Hamilton^  Kay,  550;  &  c 
23  Law  J.  Rep.  (N.a)  Chanc.  1000. 

Warren  v.  Jtichardfon,  1  You.  1. 

Dart's  Ven.  and  Pur.  3rd  edit.  98. 
This  case  was  distinguishable  from 

Freme  v.  Wright,  4  Madd.  364, 
in  which  it  was  held,  that  upon  an  agree- 
ment to  purchase  from  the  assignees  of  a 
bankrupt,  the  interest  of  the  bankrupt  in  an 
estate,  *' under  such  title  as  he  lately  held 
the  same,  an  abstract  of  which  might'  be 
seen  at  a  particular  place,"  the  purchaser 
could  not  insbt  on  any  other  title  than 
such  as  the  bankrupt  had.  Thirdlj,  the 
contract  was  ambiguous,  because  it  vas 
doubtful  whether  the  defendant  ever  in- 
tended to  pay  3,050/.  when  he  might  get 
nothing  whatever  in  return  for  that  sum— 

HameU  v.  Yielding,  2  Sch.  <fe  Le£  549; 
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and,  lasUy,  this  was  not  a  case  in  which 
specific  performance  should  be  decreed.  It 
resolved  itself  into  a  mere  money  demand, 
and  the  plaintiff  ought  to  be  left  to  his 
remedy  at  law. 

Stuart,  V.C. — I  think  that  this  is  a 
case  in  which  the  Court  is  bound  to  decree 
specific  performance  of  the  agreement.  The 
objection  to  specific  performance  is,  that 
the  plaintiff  has  no  title  to  the  estate,  and 
that,  having  no  title,  he  cannot  perform  his 
agreement. 

In  a  contract  for  the  sale  and  purchase 
of  property,  the  terms  of  the  contract  ought 
to  be  clear,  in  order  that  the  Court  may 
see  how  far  the  subject-matter  of  the  pur- 
chase can  be  given  by  the  party  who 
has  contracted  to  sell  to  the  party  who  has 
contracted  to  buy.  But  the  owner  of  a 
disputed  or  of  a  doubtful  title  may  make 
a  binding  contract  for  the  sale  of  that  title, 
such  as  it  may  be.  There  is  no  doubt, 
also,  that  between  vendor  and  purchaser, 
without  reference  to  the  special  terms  of 
the  contract,  it  is  implied  that  the  pur- 
chaser shall  have  a  marketable  title;  and 
even  though  the  vendor  may  have  entered 
into  a  contract  that  he  shall  not  be  bound 
to  produce  a  title,  yet  if  it  appear  that  he 
has  no  title  to  what  he  has  bound  himself 
to  convey,  and  therefore  can  convey  no^ 
thing,  the  Court  will  not  decree  specie 
performance,  because  the  specific  perform- 
ance of  an  agreement  is  to  give  specifically 
t<)  a  purchaser  what  the  vendor  has  con- 
tracted to  sell  to  him. 

The  case  now  before  the  Court  is  that 
of  a  contract  for  the  purchase  of  property 
to  which  both  of  the  contracting  parties 
knew  that  there  were  four  claimants.  The 
circumstances  also  under  which  the  con- 
tract was  entered  into  were  extraordinary, 
and  evidence  upon  the  subject  has  been 
entered  into  by  both  parties.  The  defen- 
dant, who  was  the  purchaser,  was  engaged 
in  an  attempt  to  obtain  from  the  legislature 
an  act  of  parliament  to  authorize  him  to 
inclose  certain  mud  lands.  Pursuant  to  the 
requisitions  of  the  legislature,  he  had  been 
bound  to  state  who  were  the  owners,  or 
reputed  owners,  of  those  mud  lands;  and 
four  names  were  given  by  him  as  "  owners, 
or  reputed  owners."  Of  these,  the  name  of 
Lord  Fitzhardinge,  under  whom  the  plain- 


tiff claims,  was  one,  and  that  of  the  Crown 
was  another.  In  that  state  of  things  the 
agreement  in  question  was  entered  into. 
It  ia  one  of  the  defects  in  the  defendant's 
case  that  Kingdon,  a  co-contractor  with 
the  defendant,  and  an  acting  party  in  the 
contract,  is  an  important  witness  on  behalf 
of  the  plaintiff.  In  his  evidence  he  says, 
that  '^  previously  to  the  application  to 
parliament  for  tiie  act,  and  long  before  I 
communicated  with  Mr.  Padwick,  as  agent 
for  Lord  Fitzhardinge,  I  caused  inquiries 
to  be  made,  and  from  those  inquiries  I 
became  satisfied  and  fully  believed  that 
Lord  Fitzhardinge,  then  the  Kight  Hon. 
Sir  Maurice  Frederick  Fitzhardinge  Berke- 
ley, as  lord  paramount  of  the  hundred  of 
Bosham,  was  the  owner  of  some  portion 
of  the  mud  lands  intended  to  be  reclaimed 
or  of  the  lands  adjacent  thereto."  Now,  it 
has  been  discussed  at  the  bar  whether  or  not 
Padwick,  and  Padwick  alone,  was  not  the 
source  of  the  information  which  induced 
the  defendant  to  insert  the  names  of  the 
four  claimants;  but  the  defendant  Pocock, 
in  his  answer,  says,  "that  previously  to 
the  application  to  parliament  for  the  said 
act,  and  in  the  month  of  October  or  No- 
vember, 1858,  the  said  Thomas  Kingdon 
caused  inquiries  to  be  nuide  as  to  the 
owners  or  reputed  owners  of  the  lands  to 
be  reclaimed,  and  of  the  lands  adjacent 
thereto,  and  as  to  the  names  of  all  persons 
having  or  claiming  any  title  or  interest 
therein,  and  that  on  account  of  the  infor- 
mation which  he  received,  he  caused  the 
names  of  Lord  Fitzhardinge,  then  the  Right 
Hon.  Sir  Maurice  Fitzhardinge  Berkeley, 
and  of  the  plaintiff,  to  be  inserted  in 
the  books  of  reference."  Now,  in  that 
paragraph  there  is  not  a  syllable  about 
Padwick.  It  is  obviously  an  important 
matter  for  a  person  applying  for  an  act 
of  parliament  under  the  circumstances  in 
which  the  defendant  was  situated  to  get 
rid  of  the  claimants.  The  agreement  in 
question  certainly  had  that  object  in  view, 
and  it  was  entered  into  with  the  knowledge 
on  the  part  of  all  the  contracting  parties 
that  there  were  four  claimants  of  the  pro- 
perty. 

Under  these  circumstances,  it  recites  that 
Lord  Fitzhardinge  was  lord  of  the  hundred 
and  manor  of  B^am  ;  that  Kingdon  and 
Pocock,  the  parties  of  the  other  part  to  it 
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— ^tbat  isy  the  intended  pnrchasere — had 
applied  for  an  act  of  parliament  for  inclosing 
land  situate  within  the  hundred ;  that  the 
act  of  parUament  had  not  been  passed 
by  reason  of  the  sudden  termination  of 
the  session,  and  then  it  recites  'Hhat  the 
plaintiff  Hume  had  agreed  with  Lord  Fits- 
hardinge  for  the  purchase  of  all  his  estate, 
right,  title  and  interest"  in  the  lands  in 
question.  The  plaintiff  Hume  then  agrees 
with  Kingdon  and  Pocock  that  he  will  use 
his  utmost  endeavours  to  procure  the  bill 
to  pass  into  an  act,  and  that  in  the  event 
of  the  act  being  obtained,  Hume  shall 
and  will  sell  to  Thomas  Kingdon  and 
Thomas  Pocock  ail  his  estate,  right  and  in- 
terest in  all  such  parts  of  the  lands  between 
high  and  low  water-mark  as  are  within  the 
hundred  of  Bosham  and  are  included  in 
the  lands  proposed  to  be  redeemed  for  the 
sum  of  3,050/.,  and  Kingdon  and  Pocock 
agree  with  Hume  that  in  the  event  of  the 
act  being  obtained,  they  will  purchase  all 
the  said  land  at  the  sum  of  3,0d0/L;  and  it 
is  agreed  that  the  purchase  shaU  be  com- 
pleted within  two  years  from  the  passing  of 
the  act,  and  the  sum  of  3,050^  is  to  bear 
interest  from  the  9th  of  April,  1859 ;  and 
then  comes  the  important  provision,  '^  that 
the  said  Robert  Hume  shall  be  called  upon 
to  produce  only  the  title  from  AdnunJ 
Berkeley  to  himself." 

Now,  looking  at  the  circnmstances  under 
which  the  agreement  was  entered  into, 
the  relative  situations  of  the  contracting 
(parties  >and  the  terms  of  the  agree- 
ment, they  exactly  fit  the  case  of  a 
bar«^n  with  one  of  several  claimants 
for  his  interest  in  the  lands  in  question; 
and  the  stipulation  that  the  plaintiff  shall 
only  be  bound  to  produce  a  title  from  Lord 
Fitzhardinge  to  himself,  coupled  with  the 
other  circumstances  in  evidence,  seems  to 
me  conclusive  u|>on  the  question  of  his 
being  only  bound  to  shew  a  title  from  Lord 
Fitzhardinge;  and  conclusive  abo  upon 
the  question  that  if  the  defendant,  in  a  pur- 
chase made  under  such  circumstances,  should 
prove  that  not  Lord  Fitzhardinge  but  one 
of  the  other  of  the  four  claimants  was  the 
person  entitled,  that  circumstance  could  not 
alter  the  terms  of  the  contract.  The  contract 
also  was  to  have  its  operation  only  when  the 
act  of  parliament  had  passed,  and  when  that 
had  taken  place,  there  could  have  been  no 


question  as  to  title,  becanae  the  act  gave 
tiie  undotaker  compulsory  powers  for  taking 
possession  of  these  lands.     The  possession 
has  been  acquired ;  but  now  it  is  said  that  it 
was  acquired,  not  frt>m  Lord  Fitzhardinge, 
but  from  somebody  else,  although  I  do  nut 
know  where  that  appears.     Hie  drfendant 
has  got  the  proper^,  and  through  whom 
does  he  say  he  has  derived  a  viJid  title  I 
He  says :  "  I  have  declined  to  perfonn  the 
agreement,  and  I  allege  that  the  same  was 
obtained  by  a  fraudulent  nusrepresentation 
that  Lord  Fitzhardinge  was  entitled  to  the 
said  waste  lands;  and  I  allege" — now  he  is 
alleging  that  the  title  is  in  somebody  elite 
— **  and  I  all^e  that  the  Crown  or  the  said 
Frederick  Padwick  or  Sir  C9uuies  Tkylor  is 
or  are  entitled  to  so  much  of  the  waste 
lands  as  are  situated  in  the  said  parish  of 
Thomey  ";  so  that  he  will  not  venture  to 
say  through  whom  he  has  got  a  valid  title. 
This  is  a  case  of  a  contract  made  under 
circumstances    which    plainly   shew    that 
the  object  of  the  purchasers  was  to  get  the 
tide,  such  as  it  was,  and  it  is  an  integral 
part  of  the  contract  that  what  the  vendor 
was  bound  to  produce  was  only  a  convey- 
ance from  Lori  Fitzhardinge  to  him.<elf. 
It  is  said,  however,  that  there  was  fiau- 
dulent  misrepresentation.    The  fraudulent 
misrepresentation  seems  to  consist  simply 
in  this,  that  Lord  Fitzhardinge  had  a  good 
title.     Of  course,   every  claimant  asserts 
that  he  has  a  good  title,  and  the  represen- 
tation of  Lord  Fitzhardinge's  agent  was 
what  every  fiiithful  agent  would  be  bound 
to  make,  if  in  fact  the  person  whom  he 
represented  made  a  claim  and  thought  he 
had  a  title.    Lord  Fitzhardinge  certainly 
seems  to  be  lord  of  the  manor  of  Bosham, 
at  any  rate  that  is  the  statement  and  repre- 
sentation recited  in  the  contract  and  agreed 
to  by  both   i>artie6;  and   they  are  both 
clearly  bound  by  that  recital,  unless  it  is 
proved  to  have  been  made  upon  any  frau- 
dulent misrepresentation.    It  may  be  that 
a  man  who  has  made  a  representation  that 
he  has  a  good  title  may  prove  to  have  a 
bad  one,  or  none  at  all ;  but  if  he  honestly 
believes  he  has  a  good  title  all  imputation 
of  fraud  must  entirely  cease,  and  I  can 
hardly  imagine  any  case  in  which  an  alle- 
gation   of  fraud    is    maintainable  under 
circumstances  of  this  nature. — [The  ^vx 
Chancellor   here    reviewed    the   evidence 
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respecting  the  alleged  misrepresentation, 
and  said  that  it  fidled  to  make  out  snch 
a  case,  and  then  proceeded  as  follows :] — 
Putting  the  whole  of  this  case  together, 
it  seems  to  me  that  it  is  of  a  different 
character  from  Shepherd  v.  KeatUy^  or 
any  case  of  that  kind.  Looking  at  the 
circomstances  under  which  the  contract 
was  entered  into,  and  having  regard  to  the 
facts  within  the  knowledge  of  the  contract- 
ing parties,  and  to  the  subject-matter  t)f 
the  contract,  I  am  of  opinion  that  there 
must  be  a  decree  for  the  plaintiff. 

Declare  that  the  agreement  of  the  3rd 
of  June,  1859,  ought  to  be  specifically  per- 
fr^rmed,  and  decree  the  same  accordingly. 
Declare  that,  according  to  the  true  con- 
struction of  the  agreement,  the  plaintiff  is 
not-  to  be  called  upon  to  produce  any  other 
title  than  that  from  Lord  Fitzhardinge'to 
himself.  Kefer  it  to  chambers  to  inquire 
whether  a  good  title  can  be  made  having 
r^ard  to  &e  last-mentioned  declaration, 
and  to  settle  the  conveyance.  Compute  the 
amount  due  for  purchase-money  and  inter- 
est, and  order  pa3anent,  with  costs  up  to 
the  hearing.  Reserve  further  consideration. 

The  defendant  (March  22)  now  appealed 
from  the  Vice  Chancellor's  decree. 

Mr,  Malins  and  Mr.  Fry,  for  the  plain- 
tiff, referred  to — 

SpraU  V.  Jfffery,  10  B.  &  C.  242;  s.  c 

8  Law  J.  Hep.  K.B.  114. 
Freme  v.  Wrigkt,  4  Madd.  364. 
Ihike  V.  BameU,  2  Coll.  C.C.  337 ;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  173. 
Wilmot  V.   WiUdniKm,  6  B.  &  C.  506  ; 

s,  c.  5  Law  J.  Rep.  K.B  196. 
Hank^  V.  Pulling,  6  El.  &  B.   659; 
8.  c.  25  Law  J.  Rep.  (n.s.)  Q.B.  375. 
Mr,  Bacon  and  Mr.  Macnaghteriy  for  the 
defendant,  referred  to — 

Shepherd  v.  Keatley,  supra. 
Darlington  v.  Hamilton,  supra. 
Warren  v.  Richardson^  supra. 
Harnett  v.  Yielding,  supra. 

Lord  Justice  Turnbii  (April  18). — 
The  substantial  question  in  this  case  is 
upon  the  construction  of  tlie  agreement  of 
the  3rd  of  June,  1859.  The  question  is, 
whether  the  agreement  was  an  agreement 
by  the  defendant  to  buy  the  land  itself,  or 


whether  it  was  an  agreement  by  the  defen- 
dant to  buy  such  interest  as  Hume,  under 
the  purchase  from  Lord  Fitzhardinge,  had 
in  the  land.  The  agreement  first  recites 
that  Lord  Fitzhardinge,  under  certain 
grants  from  the  Crown,  is  lord  of  the 
hundred  and  manor  of  Bosham.  It  then 
recites  that  Kingdon  and  Pooock  applied 
for  an  act  to  enable  them  to  inclose  and 
reclaim  part  of  the  land  situate  in  Chi- 
chester Harbour,  and  part  of  which  lands 
are  within  the  hundred,  and  comprised  the 
land  between  high  and  low  water-mark.  It 
then  recites  that  the  Lords  of  the  Admiralty 
caused  a  report  to  be  made  that  the  said 
act  should  not  be  granted,  and,  in  conse- 
quence of  the  sudden  termination  of  the  last 
session  of  parliament,  the  act  was  stopped, 
and  the  right  of  the  undertakers  was  re- 
served. Then  it  recites :  '*  And  whereas  the 
said  Robert  Hume  hath  agreed  (Hume 
being  the  plaintiff  in  the  suit)  with  the 
said  Sir  Maurice  Frederick  Fitzhardinge 
Berkeley  for  the  purchase  of  all  his  estate, 
right,  title  and  interest  in  the  mud  lands 
or  lands  within  the  said  hundred,  between 
high  and  low  water-mark,  except  such  part 
as  lies  in  Bosham  Creek."  Then  the  opera- 
tive part  of  the  agreement  is  this  :  "  Now 
the  said  Robert  Hume  doth  hereby  agree 
with  the  said  Thomas  Kingdon  and  Thomas 
Pocock  that  he,  the  said  Robert  Hume, 
shall  and  will  use  his  utmost  endeavours 
to  procure  the  said  bill  to  pass  into  an 
act ;  that,  in  the  event  of  the  said  act  of 
parliament  being  obtained,  he,  the  said 
Robert  Hume,  shall  and  will  sell  to  the 
said  Thomas  Kingdon  and  Thomas  Pocock 
all  his  estate,  right  and  interest  in  all  such 
parts  of  the  said  lands,  between  high  and 
low  water-mark,  as  are  within  the  hundred 
of  Bosham,  and  are  included  in  the  lands 
proposed  to  be  redeemed  and  embanked 
under  the  provisions  of  the  said  intended 
act  of  parliament,  at  the  sum  of  3,050/. 
And  the  said  Thomas  Kingdon  and  Thomas 
Pocock  do  hereby  agree  with  the  said 
Robert  Hume  that,  in  the  event  of  the  said 
act  being  obtained,  they  will  purchase  all 
the  said  lands  at  the  sum  of  3,050/L ;  and 
it  is  agreed  that  the  said  purchase  shall  be 
completed  within  two  years  from  the  pass- 
ing of  the  act,  and  that  the  sum  of  3,050Z. 
shall  bear  interest  at  the  rate  of  5/.  per 
cent  from  the  9th  of  April  last ;  that  the 
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said  Robert  Hume  shall  be  called  upon  to 
produce  only  the  title  from  Admind  Ber- 
keley to  himself ;  that  such  sum  of  3,050/i, 
and  interest  shall  be  a  charge  upon  the  said 
land  to  be  inclosed ;  that  in  the  event  of 
the  bill  not  passing  into  an  act  of  parlia- 
ment this  agreement  shall  be  void.*'  Now, 
nothing  can  be  more  clear  upon  the  ficice  of 
the  agreement  than  that  it  was  an  agree- 
ment entered  into  with  reference  to  the 
passing  of  the  act  of  parliament,  and  with 
reference  to  the  claim  of  Sir  Maurice 
Berkeley  (afterwards  Lord  Fitzhardinge) 
to  prevent  any  objection  to  the  passing  of 
the  act  of  parliament  It  was  obviously 
quite  as  important  to  Messrs.  Pooock  and 
Kingdon  to  remove  that  objection  as  it  was 
to  acquire  the  land;  or,  if  not  quite  as 
important,  it  was  obviously,  at  the  date  of 
the  agreement,  extremely  important  to  them 
to  remove  any  objection  which  might  arise 
from  the  influence  of  Lord  Fitzhardinge 
being  exercised  in  obstructing  the  passing 
of  the  act  of  parliament.  Nobody  can 
doubt,  I  think,  looking  at  the  terms  of 
this  agreement,  by  which  Mr.  Hume  was 
the  purchaser  from  Lord  Fitzhardinge,  viz., 
the  stipulation  that  he  will  use  his  utmost 
endeavours  to  procure  the  bill  to  pass  into 
an  act,  and  the  clause  in  the  agreement, 
that  in  the  event  of  the  bill  not  passing 
into  an  act,  the  agreement  shall  be  void, 
that  the  agreement  was  entered  into  with  a 
view  to  remove  the  obstruction  which  Lord 
Fitzhardinge's  influence  might  create  to 
the  passing  of  the  act  of  parliament  Now 
what  was  intended  by  the  contract  which 
was  entered  into  between  these  parties? 
Why,  it  was  entered  into  with  reference 
to  ijie  purpose  of  removing  any  objection 
which  might  arise  from  the  influence  of 
Lord  Fitzliardingc.  It  amounts  to  this,  that 
Hume  has  agreed  with  Sir  Maurice  Berkeley 
for  the  purchase  of  all  his  estate,  right,  title 
and  interest  in  the  mud  lauds,  and  Hume 
agrees  that  he  will,  in  the  event  of  the  act  of 
parliament  being  obtained,  sell  to  Kingdon 
and  Pocock  all  his  estate,  right,  title  and 
interest  in  such  parts  of  those  lands  as 
are  included  in  the  lands  proposed  to  be 
reclaimed.  Now  all  his  (i.  e,  Mr.  Himie's) 
estate,  right,  title  and  interest  must  be 
referred,  so  far  as  I  can  see,  to  the  estate, 
right  and  interest  which  he  was  to  acquire 
under  the  contract  with  Lord  Fitzhardinge. 


Then,  what  is  the  contract  with  Loid  Fits- 
hardinge  ?  It  is  for  the  purchase  of  all  his 
estate,  right,  title  and  interest.    Now  that 
may  mean  one  of  two  things :   either  it 
assumes  that    Lord  Fitzhardinge  hu  an 
estate,  right,  title  and  interest^  which  ]a  to 
be  conveyed  by  him  to  Hume,  and  by  Home 
to  Pocock ;  or  it  may  mean  that  Kingdon 
and  Pocock  will  purchase  from  Hume  sach 
estate,  right,  title  and  interest  as  has  been 
conveyed  to  him  by  Lord  Fitzhaidioge ; 
but,  undoubtedly,  the  doubt  seems  to  be 
removed  by  the  clause  in  the  agreement 
which  says  that  the    said  Robert  Hume 
shall  be  called  upon  to  produce  only  the 
title  from  Admiral  Berkeley  to  himself^  that 
is  to  say,  such  title  as  Lord  Fitzhardinge 
had  conveyed,  or  could  have  conveyed  to 
Hume,  Mr.  Hume  is   to  produce  to  Mr. 
Pocock.  If  Lord  Fitzhardinge's  oonTeyance 
passed  nothing,  then  nothing  could  pass  by 
the  conveyance  from  Hume  to  Pocock,  but 
Pocock  was  still  to  take  and  to  pay  the 
3,050/.  for  the  purchase,  which  he  might 
well  do,  and  which  he  had  an  interest  in 
doing,  for  the  effect  of  his  doing  so  would 
be  to  remove  any  obstructicm  to  the  pass- 
ing of  the  bill  which   might  arise  from 
Lord  Fitzhardinge's  opposition  to  it 

It  has  been  observed,  in  the  course  of 
the  argument)  that  this,  in  truth,  resolves 
itself  into  a  case  of  a  money  demand. 
The  defendant,  it  was  sud,  had  shewn 
there  was  in  truth  no  title  under  Lord  Fitz- 
hardinge to  be  acquired  under  the  agree- 
ment, and  therefore  there  would  be  nothing 
more  to  be  done  than  to  pay  the  3,050^;  that 
is,  it  was  argued  that  this  case  ought  to  be 
dealt  with  by  leaving  the  plaintiff  to  his 
remedy  at  law  in  damages,  and  that  it  was 
not  a  case  in  which  a  Court  of  equity  would 
order  a  bill  for  the  specific  performance  of 
the  agreement.  However,  that  objection  is 
entirely  put  aside  by  this  part  of  the  terms 
of  the  agreement,  that  the  3,050/L  shall  be 
a  charge  upon  the  lands  to  be  inclosed,  so 
that  if  Mr.  Pocock  does  not  pay  the  3,050/., 
the  plaintiff  can  get  in  this  court  what  be 
could  not  get  in  a  court  of  law,  viz*,  a  charge 
upon  the  property  for  the  3,050/. 

Now,  upon  the  construction  of  the  agree- 
ment I  really  have  not  throughout  the 
case  felt  any  doubt,  except  this,  that  it 
seemed  to  me  to  be  so  exceedingly  dear. 
I  have   always  a  misgiving  upon  a  case 
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in  which  my  opinion  is  yery  clear ;  but  I 
watched  the  aiguments  very  carefdlly  to 
see  whether  that  opinion  was  well  founded, 
and  in  the  result  I  adhere  to  that  opinion, 
viz.,  that  there  was  simply  a  contract  on  the 
part  of  Messrs.  Kingdon  and  Pocock  to 
purchase  such  right,  title  and  interest  as 
Lord  Fitzardinge  had  or  might  have  in  the 
mud  lands. 

Then  another  answer  which  was  attempted 
to  be  given  to  this  bill  was,  that  this  con- 
tract was  entered  into  upon  representations 
made  by  Mr.  Padwick,  as  the  agent  of 
Lord  Fitzhardinge,  that  Lord  Fitzhardinge 
was  entitled  to  the  mud  lands  in  question, 
and  that  those  representations  were  proved 
on  the  part  of  the  defendant  to  be  unfounded, 
and  that  in  truth  Lord  Fitzhardinge  never 
had  any  title,  and  has  not  any  title  what- 
ever to  these  mud  lands.  Now  that  really 
amounts,  in  my  view  of  the  case,  to  nothing 
more  than  this,  that  the  purchasers  in 
entering  into  the  contract  chose  to  take  the 
representations  of  the  agent  to  the  vendor 
that  the  vendor's  title  was  perfectly  good. 
I  see  nothing  more  in  it  than  that.  I^ 
indeed,  it  had  turned  out  that  there  was 
no  foundation  whatever  for  the  representa- 
tion that  the  vendor  had  a  title,  I  can  con- 
ceive a  case  where  those  representations 
might  be  considered  fraudulent,  and  where  ' 
a  contract  entered  into  on  the  fedth  of  those 
representations  might  be  held  to  be  one 
which  this  Court  would  not  enforce.  But 
the  question  really  is,  in  aU  those  cases, 
were  or  were  not  the  representations  fraudu- 
lent, and  known  to  be  fraudulent  at  the 
time  when  they  were  made  ?  I  cannot  see  a 
trace  throughout  this  case  of  anything  shew- 
ing that,  at  the  time  the  contract  was  entered 
into,  Mr.  Padwick  believed  that  Lord  Fitz- 
hardinge had  no  title  whatever  to  this  pro- 
perty. Then,  if  a  party  chooses  to  take  the 
representations  of  an  agent  for  the  vendor, 
who,  of  course,  he  must  know  well,  would 
represent  that  the  vendor  had  a  perfectly 
good  title,  I  cannot  say  that  the  mere  fact 
of  his  trusting  to  such  representations  can 
amount  to  such  a  case  of  fraud  as  will 
absolve  a  purchaser  from  the  contract  But 
how  does  this  case  stand  ?  It  is  in  evidence 
by  Padwick,  the  solicitor  of  Lord  Fitz- 
hardinge, that  Lord  Fitzhardinge  had  for 
years  claimed  the  right  to  be  entitled  to 
the  mud  lands ;  and  how  then  can  it  be  said 


that  the  representations  which  were  made 
by  Padwick  were  fraudulent,  or  such  as 
induced  Mr.  Pocock  to  enter  into  this  con- 
tract 1  I  believe  he  was  induced  to  do  so, 
not  by  these  representations  at  all,  but 
with  the  view  of  removing  the  difficulty 
which  might  have  been  thrown  in  the  way 
of  the  passing  of  his  bill  I  think,  there- 
fore, that  the  decree  of  the  Vice  Chancellor 
is  perfectly  right,  and  that  the  appeal  must 
be  dismissed,  with  costs. 

Lord  Justice  Knight  Brucb. — My 
view  of  the  matter  is  the  same,  in  thinking 
that  there  is  a  total  absence  of  proof  of  any 
fraud  It  appears  to  me  that  the  question 
decided  by  the  Vice  Chancellor,  as  to  the 
inadmissibility  of  the  evidence,  may  remain 
undecided.  I  think  it  is  not  necessary  to 
give  an  opinion  upon  that  point,  and  that 
it  should  remain  an  open  question.  How 
that  had  better  be  expressed  will  be  matter 
for  consideration  (1). 

Solicitors— Mefwrs.  Baxter,  Rose,  Norton  k  Co., 
for  plaiotiff;  Memn.  Chilton,  Burton,  Yeatea 
&  Hart,  for  defendant. 


Lords  JusTioxs.  ) 

June  12.  }       COLYER  v.  COLYER. 

Practice — Revivor — 15  <l&  16  Vtct.  c,  B6. 
8,  52. 

Where  a  soU  plaintiff  dies  having  devised 
the  subject  of  the  suit,  an  order  of  revivor 
may  be  obtained  under  the  52nd  section  of 
16<i&16  Vict  €.86, 

This  was  a  suit  for  the  redemption  of 
real  estate.  After  decree,  the  plaintiff,  the 
mortgagor,  died,  having  devised  the  pro- 
perty to  trustees  upon  divers  trusts.  The 
present  application  was  by  the  trustees  and 
those  of  the  beneficiaries  who  were  sni  Juris, 
for  an  order  to  revive. 

(1)  Lord  JuBtioe  Tomer  laggeeted,  with  refer- 
ence to  the  point  adverted  to  by  Lord  Justioe 
Knight  Brace,  as  to  the  adminibiliiy  of  certain 
evidence,  that  the  Vice  Ghanoellor'e  decree  Bhonld 
be  varied  by  striking  out  the  declaration  as  to  this 
evidence.  Bat  after  some  diacuaeion,  their  Lord- 
ships decided  upon  simply  dismissing  the  appeal, 
with  costs. 
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Mr,  Marten^  on  behalf  of  the  applicants, 
stated  the  case,  and  said,  that  Vice  Chan- 
cellor Kindersley,  in  consequence  of  the 
state  of  the  authorities  on  the  subject,  had 
desired  that  the  opinion  of  the  Court  of 
Appeal  should  be  taken.  The  application 
was  made,  ex  parte^  under  15  <k  16  Vict 
c  86.  s.  52.  Orders  had  been  made  in  the 
following  cases — 

Jackson.  V.  Ward,  1  Gift  30;  a.c.  28 
Law  J.  Rep.  (n.s.)  Chanc.  515; 

Gilbert  v.  Tamlinson,  8  W.  Rep.  467 ; 

Eyre  v.  BreU,  34  Law  J.  Rep.  (n.s.) 
Chanc.  400: 
and  had  been  refused  in 

Bendy  v.  Bendy,  5  W.  Rep.  221 ; 

Williams  v.  Williafns,  30  Law  J.  Rep, 
(N.S.)  Chanc.  407 ; 

Laurie  v.  Crush,  32  Beav.  117; 

TowTiend  v.  Toher,  14  W.  Rep.  300. 
He  referred  to 

Morgan's  Chancery  Acts  and  Orders^ 
3rd  edit.  210; 
and,  as  to  the  necessity  of  a  bill  in  the 
nature  of  a  supplemental  bill,  to 

Mitford,  p.  86,  5th  edit. 

Their  Lordships  considered  that  the 
more  convenient  course  would  be  to  allow 
the  order  to  be  made;  if  the  parties  should 
move  to  discharge,  it  might  be  that  a  sup- 
plemental bill  would  have  to  be  filed. 

Sotidton— Meisni.  Davidion,  Carr  k  Bumiater, 
for  plaintiff;  Mr.  C.  Colyer,  jun.,  for  tiefondant. 


Wood,  V.C.     \  In  re  th«  bxtssian  vyk- 
June  28.        f    sounskt    ibokwobks 
Lords  Juanon.    (    oompany  (umited),  ex 
July  16,  17.     )   parte  QTVW ART. 

Jurisdiction  —  Companies*  Act,  1862, 
*.  35. — Rectification  of  Register — Acqui- 
escence, 

Shares  in  a  limited  company  were  allotted 
to  a  person  before  the  memorandum  and 
articles  of  association  vfere  in  existence.  These 
differed  materially  from  the  prospectus. 
Upon  motion  by  the  allottee,  under  the  Comr 
panics*  Act,  1862,  «.  36,  Vice  Chancellor 
Wood  ordered  his  name  to  be  struck  off  the 
register  of  shareholders;  and,  on  appeal, 
the  order  was  affirmed  by  UU  Lords  Jus- 
tices, 


The  Court  has,  under  the  Companies' 
Act,  1862,  #.  35,  a  discretionary  jurisdic- 
tion to  remotfe  ike  names  of  members  of 
companies  from  the  register. 

Mere  lapse  of  time  will  not  amount  to 
acquiescence,  nor  attempts  to  sell  shasrts; 
but  receiving  dividends  or  otherwise  acting 
as  a  partner  would  bind  the  allottee. 

This  waa  a  motion  to  remove  a  share- 
holder's name  from  the  register  of  a  com- 
pany. 

A  prospectus  of  the  company  was  issaed 
before  the  memorandum  and  artidea  of 
association  had  been  made.  It  stated  that 
"  this  company  ia  formed  for  the  purpose  of 
acquiring  and  extending  the  well-knoira 
ironworks,  which  have  been  established  and 
in  successful  operation  for  a  long  peiiod  at 
Yinska,  in  Russia.''  It  then  described  the 
extent  and  nature  of  the  land  from  which 
ore  was  obtained,  and  the  manufBCttmng 
premises  which  were  on  that  land  It  then 
stated  the  price  of  the  property,  and  the 
amount  proposed  to  be  called  up.  After 
estimating  the  probable  profits,  it  proceeded, 
"  And  it  is  anticipated  that  by  the  intro- 
duction of  further  capital  and  the  develop- 
ment of  the  works  the  returns  will  be  more 
than  doubled.  It  is  intended  to  create  a 
sinking  fund  for  the  purpose  of  retanung 
to  the  shareholders,  at  the  expiration  of  the 
thirty-seven  years  when  the  interests  of  iha 
company  will  cease,  the  whole  amount  of 
the  capital  called  up.  On  the  detenninatioD 
of  the  lease  the  proprietors  bind  themselTeB 
to  have  a  valuation  made  of  all  the  property 
above  ground,  and  alter  deducting  the  pie- 
sent  value^  to  pay  to  the  company  oneju^ 
the  difference  in  cash.  Thus»  in  addition  to 
receiving  a  highly  remunerative  dividend 
during  tihe  thirty-seven  years,  at  the  end  of 
that  time  the  whole  of  ^eir  capital  will  be 
returned  to  the  shareholders^  with  a  oon- 
siderable  bonua" 

The  objects  of  the  company  described  by 
the  memorandum  of  association  were— 

''  (a)  The  acquiring,  leasing  and  woddng 
iron-mines  and  works  in  Russia,  and  raiaiog 
all  iron  and  other  ore  and  minerals  to  be 
found  therein,  and  selling  or  otherwise 
using,  disposing  and  mAlriTig  a  profit  of  the 
same. 

"(6)  Working  ndnes,  iron-works,  the 
building  of  ships,  the  forging,  casting  and 


Vol.  36.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


739 


ToUiog  of  iron,  the  constrnction  of  wrought 
and  cast  iron-work,  and  the  manufacture 
of  all  kinds  of  engines  and  engineering 
work. 

'*  (e)  The  acquiring  of  lands  in  Russia, 
and  the  erecting  of  all  buildings  thereon 
necessary  for  any  of  the  objects  of  the  com- 
pany, and  the  leasing,  letting,  subletting, 
exchanging  or  otherwise  disposing  of  the 
same,  or  of  any  of  the  mines,  pits  or  quarries 
of  the  said  company. 

"  (d)  The  borrowing  of  money,  and  the 
issue  of  transferable  or  other  bonds  or  mort- 
gage debentures,  or  any  other  securities 
founded  or  based  upon  all  or  any  of  the 
real  or  personal  assets  or  credits  of  the 
company. 

"  (e)  And  generally  the  canying  on  the 
business,  and  transacting  and  doing  of  all 
such  matters  and  things  as  the  company 
may  firom  time  to  time  consider  conducive 
or  incidental  to  the  above  objects  or  any  of 
them." 

Mr.  Stewart  applied  for  shares  in  the 
company,  which  were  allotted  to  him  on 
the  29th  of  April,  1865,  the  memorandum 
and  articles  of  association  not  being  then 
in  existence.  He  had  treated  for  the  sale 
of  his  shares;  but  such  sale  was  not 
completed,  owing  to  the  Committee  of  the 
Stodk  Exchange  having  refused  a  settling- 
day,  on  the  ground  ^at  the  articles  of 
association  gave  the  directors  powers  with 
respect  to  borrowing  and  increasing  capital 
which  were  not  warranted  by  the  pro- 
spectus. 

A  meeting  of  shareholders  was  held  on 
the  13ih  of  September,  1865,  to  alter  the 
articles  by  transferring  the  power  of  borrow- 
ing and  increasing  capital  from  the  directors 
to  the  general  body  of  shareholders.  At 
that  meeting  Mr.  Stewart  was  present;  but 
it  was  held  on  the  evidence  that  he  had  not 
notice  of  the  other  differences  between  the 
prospectus  and  memorandum  until  just 
before  notice  of  the  present  motion  was 
given.  He  was  informed  that  the  memo- 
randum and  articles  were  in  existence  early 
in  May,  1865. 

Mr.  Qiffard  and  Mr,  Higgiiu^  in  sup- 
port of  the  motion,  relied  on 

Ship*  case,  2  De  Qex,  J.  <fe  S.  544, 
and  distinguished 

Briggi^s  com,  a/nie^  320. 
Nbw  Semes,  85.— Chahc. 


Mr.  Bolt,  Mr.  Drttee  and  Mr.  Waller, 
contra,  said,  if  the  articles  went  beyond 
the  memorandum,  they  would  to  that  extent 
be  simply  void — 

Hutton  V.  the  Searboraugh  Cliff  Hotel 
Company,  34  Law  J.  Rep.  (n.b.) 
Chanc.  643; 
and  the  memorandum  did  not  go  beyond 
the  spirit  of  the  prospectus;  it  was  con- 
templated that  the  works  should  be  deve- 
loped. Mr.  Steward  had  acquiesced ;  notice 
of  the  discrepancy  as  to  borrowing  power 
and  capital  was  sufficient  to  give  him  notice 
of  other  discrepancies. 

Mr.  Giffard,  in  reply. 

Wood,  V.C.  said — There  are  certainly 
some  points  in  this  case  which  require  a 
great  deal  of  consideration;  but,  on  the 
whole,  I  am  not  able  to  distinguish  it  from 
8kip*9  case.  I  think  it  is  very  important 
that  the  principle  established  in  Ship's  case, 
confirmed  by  the  Lords  Justices,  should  be 
firmly  adhered  to, — ^that,  when  a  company 
in  established,  the  subscribers  must  be  taken 
to  have  reposed  entire  faith  in  those  who 
have  consented  to  become  directors, — that 
the  contract  to  which  they  are  ultimately 
made  parties,  by  means  of  the  memorandum 
of  association,  will  be  the  real  contract 
which  they  engage  to  enter  into  by  the 
prospectus;  in  other  words,  the  directors 
cannot  be  allowed  to  obtain  the  consent  of  a 
man  to  one  contract  and  then  to  substitute 
another  contract  in  lieu  of  that  which  shall 
be  binding  on  him,  and  that  to  be  bound 
by  th^  substituted  contract  he  must  either 
have  had  actual  notice,  or,  as  in  the  case 
before  the  Master  of  the  Rolls  (1),  neces- 
sarily-implied notice  of  the  new  contract. 
In  that  case  (the  articles  of  association 
having  been  actually  executed)  the  person 
who  engaged  to  become  a  member  had 
been  inviteid  by  the  prospectus  to  become 
a  shareholder  in  a  company  existing 
pursuant  to  the  objects  of  a  memorandum  of 
association  already  entered  into,  and  which 
memorandum,  moreover,  he  coidd  see  by 
going  to  the  solicitor's  office.  I  am  not  sure 
that  the  hist  ingredient  would  be  necessaiy 
if  the  prospectus  stated  that  he  was  invited 
to  join  in  an  existing  contract.  But  in  this 
case  a  course  has  been  taken  which  I  hope 

(1)  Briggs'B  cum,  supra. 
5B 
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will  become  antiquated,  namely,  that  of 
sending  out  the  proepectus  before  the  me- 
morandum of  association  is  r^pstered.  I 
think  it  would  be  a  wise  course  for  all 
persons  projecting  these  companies  to  take 
care  that  Uie  memorandum  is  registered 
first,  and  to  leave  every  person  who  becomes 
a  subscriber  to  go  and  look  at  the  document 
himself.  If  they  do  not  do  that,  it  is  their 
duty,  as  was  held  in  Ship's  easty  to  take 
care  that  there  should  be  no  departure 
whatever  in  substance  from  the  prospectus. 
I  do  not  mean  in  minute  details.  Unfortu- 
nately I  am  obliged  to  hold,  in  this  case, 
that  there  has  been  a  distinct  departure 
from  the  contract,  whether  it  may  have 
been  intended  or  not.  In  that  respect  it 
differs  most  widely  from  Ship's  ease^  where 
the  contract  most  outrageously  departed 
from  everything  he  had  given  his  consent 
to.  Here,  by  inadvertence  perhaps,  it  has 
been  made  wider,  and  consequently  it  is 
not  that  which  the  subscribers  consented 
to  abide  by.  The  prospectus  being  for  the 
working  of  a  company,  to  be  called  The  Bus- 
sian  Vyksounsky  Iron-works,  Limited,  the 
intended  subscribers  are  told  that  '*the  com- 
pany is  formed  for  the  purpose  of  acquiring 
and  extending  the  wdl-known  ironworks 
which  have  been  established  and  in  success- 
ful operation  for  a  long  period  at  Vinaka,  in 
Russia."  No  doubt  they  are  told  two  things: 
tiiat  they  are  to  acquire  and  that  they  are 
to  extend  the  works;  and  I  think  the  Court 
would  have  given  to  the  memorandum  of 
association  very  large  latitude  in  reference 
to  the  word  ^*  extending,''  in  order  that  the 
company  might  have  fidl  power,  if  necessity 
arose,  of  acquiring  either  a4jacent  iron- 
works or  other  iron-works  of  that  descrip- 
tion immediately  connected  with  the  object 
in  hand,  provided  it  was  all  bona  fide  for 
the  purpose  of  extending  the  operations  of 
a  given  concern  which  they  were  about 
to  buy.  The  concern  is  described  as 
consisting  of  two  things :  the  estate  which 
produces  the  ore,  and  on  which  the  manu- 
£ftcture  of  iron  is  conducted,  and  also  the 
manufactory  of  iron  for  sale  in  its  various 
forms,  in  machinery,  engines,  steamboats, and 
any  other  object  to  which  the  manufiEM^ure  of 
iron  can  be  properly  applied;  and  probably 
if  the  case  had  rested  there,  if  it  had  been 
an  estate  in  fee  simple,  and  nothing  more 
than  a  partnership  or  company  conducting 


their  business  in  a  given  spot  with  a  giTsn 
capital  and  a  given  trade,  it  mi^t  be  asid 
that  the  company,  finding  it  neces^uy  to 
shift  the  spot  of  dieir  trade,  as  long  as  tiiey 
carried  the  goodwill,  could  change  the  ^t 
for  the  purpose  of  the  original  busmesa 
But  the  prospectus  is  much  more  definite 
as  to  the  estate,  and  as  to  the  character  of 
the  company  and  the  liability  (that  is,  as 
to  the  duration  of  the  shareholders'  engage- 
ment and  the  time  that  their  capital  woiJd 
be  involved  in  the  work  in  hand),  inasmuch 
as  it  states  that  the  estate  is  leasehold 
only  for  a  term  which  has  to  run  thirty- 
seven  years,  and  that  it  produces  such  and 
such  profits;  and  then,  a&er  describing  how 
the  profit  is  made  out,  it  is  said,  ^  It  is 
intended  to  create  a  sinking  fund  for  the 
purpose  of  returning  to  the  shareholdos, 
at  the  expiration  of  the  thirty-sevoi  years, 
when  the  interest  of  the  company  will 
cease,  the  whole  amount  of  the  capital 
called  up.  On  the  determination  of  the  leaae 
the  proprietors  bind  themselves  to  have 
a  valuation  made  of  all  the  property  aboTe 
ground,  and,  after  deducting  the  present 
value,  to  pay  to  the  company  one-half  of 
the  difference  in  cash.  Thus,  in  addition 
to  receiving  a  highly  remunerative  dividend 
during  the  thirty-seven  years,  at  the  end 
of  the  time  the  whole  of  their  c^tal 
will  be  returned  to  the  shareholders,  with 
a  considerable  bonus."  Of  course,  a  sub- 
scriber has  no  right  to  expect  that  will  be 
a  matter  of  ffict;  it  is  a  matter  of  specda- 
tion  whether  he  will  have  his  capital  back; 
but  he  has  a  right  to  look  to  1hi6,  that  the 
concern,  having  been  worked  for  thirtj- 
seven  years,  is  to  be  wound  up  and  wk 
shareholder  is  to  have  his  capital  retained. 
There  is  no  speculation  as  to  the  duration 
of  the  concern.  Then,  it  appears  to  me  that 
the  company  could  not  on  that  prospectos 
bind  Mr.  Stewart  to  do  anything  more 
than  to  be  a  member  of  a  company  forined 
on  this  estate,  held  for  the  term  of  thirly- 
seven  years, — ^it  might  be  less,  but  it  ooold 
not  be  more.  It  is  not  stated  that  the 
company  was  to  take  any  power  to  renew 
the  lease. 

Now  the  first  of  the  registered  obje^  of 
the  association  is  '^thejicquiring,  leas^u^^ 
working  iron-mines  and  works  in  Russia,and 
raising  all  iron  and  other  ore  and  minenJs 
to  be  found  therein,  and  selling  or  other- 
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wise  using,  disposing  and  making  a  profit 
of  the  same."  It  is  true  that  the  name  of 
the  company  at  the  heading  is  "  The  Rus- 
sian Vyksounsky  Iron-works  Company."  But 
the  object  is  not  the  acquiring,  <fec  the  said 
iron-works,  or  certain  other  iron-works  in 
Russia,  but  is  large  and  general  Again, 
this  point  is  to  be  considered.  There  are 
a  great  many  shareholders  who  have  never 
seen  the  prospectus  at  all,  but  have  taken 
their  shares  on  the  £uth  of  the  memorandum 
of  association;  and  persons  in  that  condition 
have  a  right  (the  majority  of  shareholders 
having  that  mind)  to  have  a  huge  fi.eld 
of  operation.  Suppose  they  took  a  large 
property  at  the  other  end  of  Russia,  the 
directors  could  not  be  restrained  from  doing 
so  under  the  memorandum  of  association. 
That  being  so,  Mr.  Stewart  has  a  right  to 
say  the  contract  ia  far  larger  tiian  that  he 
entered  into.  It  all  turns,  as  it  seems  to 
me,  on  the  first  object,  (a),  because  all  the 
rest  would  have  a  rdPerence  to  the  first 
article,  if  it  had  been  ^'the  acquiring^ 
leasing  and  working  iron-mines  and  works 
eallfd  the  Vyksounaky  Warkt^  in  Russia," 
Ac,  the  whole  might  be  confined  to  those 
works  which  would  give  the  leading  clue ; 
but  the  only  confinement  being  to  Russia, 
the  company  might  work  any  mine  and 
have  any  iron-works  and  any  shipbuilding 
there.  The  prospectus  is  founded  on  the 
hope  and  expectation  of  the  returns  from 
this  particular  mine,  and  that  in  thirty- 
seven  years  the  capital  would  be  returned. 
I  can  have  no  doubt,  then,  that  a  contract 
has  been  substituted  to  which  Mr.  Stewart 
has  not  given  his  consent,  and  so  £Eur  the 
case  is  brought  within  Ship's  ease. 

The  only  difficulty  I  had  was  as  to  how 
£ar  Mr.  Stewart  had  gone  on  after  he  was  or 
was  to  be  deemed  affected  with  notice  of  the 
enlai^ment  of  the  memorandum  of  asso- 
ciation. It  is  quite  clear  that  up  to  the 
notice  of  the  meeting  in  September  last  he 
had  no  notice  at  all — [His  Hononr  here 
commented  on  the  evidence,  and  said  there 
was  nothing  to  shew  that  Mr.  Stewart  could 
be  taken  to  have  notice  of  any  otiier  enlarge- 
ment of  the  memorandum  or  articles  of  asso- 
ciation than  that  article  with  respect  to 
the  borrowing  power  which  the  meetmg 
was  called  to  alter.  His  Honour  then  pro- 
ceeded]— That  being  so,  I  have  to  consider 
the  qoBstion  of  acquiescence,  and  whether 


he  has  done  anything  that  disentitled  him 
to  object.  As  regards  acquiescence,  though 
a  man  cannot  be  fixed  with  a  contract  which 
he  has  not  entered  into  on  the  mere  ground 
of  delay,  until  it  can  be  brought  home  to 
him  that  he  was  aware  of  the  change  in  the 
contract,  but  he  may  have  done  acts  such 
as  to  embarrass  the  company  and  those 
against  whom  he  is  seeking  relief^  which 
may  affect  his  co-shareholders  or  others  who 
do  not  stand  in  the  position  of  directors, 
and  are  in  no  way  liable  to  the  consequence 
of  his  being  misled.  If  he  has  done  such 
acts,  he  is  precluded,  and  has  only  himself 
to  blame  if  he  did  not  make  inquiry  before 
he  committed  himself  to  the  company.  The 
taking  of  dividends  might  be  such  an  act. 
All  I  find  is  that  he  has  attempted  to  sell 
shares  and  thereby  to  get  profit,  but  he  has 
not  done  so.  The  company  is  not  the  worse, 
and  nobody  else  is  the  worse,  for  anything 
he  has  done,  and  therefore  he  is  not  pre- 
cluded from  relief  by  having  embarrassed 
his  case  with  the  rights  and  interests  of 
third  persons. 

The  same  order  must  be  made  as  in 
Ship's  case. 

The  company  appealed. 

SirKPcdnur,  Mr,  Waller  sxid  Mr.  Druee 
(Mr.  BoU  with  them)  (July  16),  for  the 
company. — First,  there  was  no  jurisdiction, 
under  section  35,  to  entertain  the  applica- 
tion of  an  actual  shareholder  on  equitable 
grounds  to  have  his  name  removed  from 
the  register.  The  powers  given  to  the 
Court  by  this  section  could  be  exercised 
only  in  cases  where  the  name  had  been 
inserted  originally  improperly,  and  where 
the  applicant's  case  was,  that  he  had  never 
been  a  shareholder  at  alL  Secondly,  tiie 
alleged  variance  between  the  prospectus 
and  the  memorandum  of  association  (Ud  not 
really  exist  The  words  of  the  prospectus 
did  not  tie  up  the  company  to  confining 
its  operations  to  one  particular  mine.  The 
only  difference  was,  that  the  memorandum 
was  more  specific  and  in  detail  than  the 
prospectus.  If  a  vendor  of  land  stated  by 
letter  to  an  intending  purehaser  the  cha- 
racter of  the  terms  he  was  ready  to  agree 
to,  and  afterwards  a  more  formal  agreement 
was  drawn  up  at  the  purohaser's  instance, 
and  a  deposit  paid  by  him,  surely  he  could 
not  refuse  to  complete  the  contract  on  the 
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ground  of  variations  between  the  letter  and 
the  agreement     The  present  was  really  the 
same  sort  of  case.  But,  thirdly,  in  any  case, 
Mr.    Stewart's  laches  and  negligence  had 
been  such  as  to  bar  him  from  relief^  if, 
otherwise,  any  could  have  been  granted  on 
the  present  application*     They  cited 
Ship's  case,  2  De  Gex,  Jo.  «fe  S.  644. 
£jc  part^  Bri^s^  ante,  320. 
HvUon  V.  the  Scarbcrouffh  Cliff  Hotel 
Company,  34   Law  J.    Rep.    (n.s.) 
Chanc.  643. 
Mr.  Giffard  and  Mr,  Napier  Higgiiw, 
for  Mr.  Stewart,  contended  that  the  Court 
had  full  jurisdiction  under  section  35,  and 
that  the  vast  discrepancy  between  the  pro- 
spectus and  the  memorandum  made  this 
a  fit  case  for  its  exercise.    Neither  had 
Mr.  Stewart  committed  such  negligence  or 
received  such  notice  of  proposed  variations 
from  the  prospectus  as  to  preclude  him  from 
the  relief  he  now  sought     They  cited 
Ex  parte  Higgs,  2  Hem.  &  M.  657. 
Ex  parte  MaHin,  Ibid.  669. 
Ex  parte  Tjos,  34  Law  J.  Rep.  (n.s.) 

Chanc  609. 
Ex  parte  Birch,  2  De  Gex  A  Ja    10; 
8.C.  35  Law  J.  Rep.  (n.s.)  Bankr.  4. 
Ex  parte  Braginton,   12   Law  Times, 
N.S.  259. 
Table  A.   of  the  act  had  been   departed 
from  in  the  articles,  although  the  prospectus 
contained  no  notice  that  there  was  an  inten- 
tion of  deviating  from  table  A. 

Sir  Roundell  Palmer,  in  reply,  contended 
that  a  person,  with  means  of  knowledge 
such  as  had  Mr.  Stewart,  could  be  in  no 
better  position  than  if  he  had  had  actual 
knowledge — 

Ex  parte  Nicol,  3  De  Gex  <k  Jo.  387  ; 
s.  c  28  Law  J.  Rep.   (N.a.)  Chanc. 
257. 
Ex  parte  Sheffield,  Johns.  451 ;    s.  c 
28  Law  J.  Rep.  (n.s.)  Chanc.  326. 
Mr.  Stewart  had,  by  the  communication 
made  at  the  meeting  which  he  attended,  as 
to  the  reasons  for  the  refusal  of  the  com- 
mittee of  the  Stock  Exchange  to  appoint 
a  settling-day,  a  warning  of  the  supposed 
existence  of  variations  between  the    pro- 
spectus and  memorandum,  and  was  there- 
by   put   upon   inquiry.     The    distinction 
between  the   present  and  <SA«p'«  ease  was, 
that  Ship  had  done  nothing  to  constitute 
himself  a  shareholder,  whereas  Mr.  Stewart 


bad,  and  then  had  choaen,  as  it  were,  to 
remain  in  the  dark.  As  to  the  deviatioiM 
from  table  A.  of  the  act,  there  was  no 
provision  in  the  act  that  table  A  iras 
to  be  presumed  to  be  the  rule,  unless  it 
were  provided  on  the  fiiceof  the  proepectos 
that  it  should  not  be,  but  simply  that  it 
was  to  serve  as  the  rule  in  the  abs^ce  of 
articles.  The  following  cases  were  also 
referred  to — 

Ex  parte  Parbury,  3  De  Gex  <k  Sm.  43. 

ExparteBell,  22  Beav.  35;  s.c.  26  Law 
J.  Rep.  (na)  Chanc.  137. 

Ex  parte  Holt,  22  Beav.  4a 

Ex  parte  the  Marquis  of  Ahercom,  31 
Law  J.  Rep.  (n.s.)  Chanc.  828. 

Lord  Ju8*ncB  Knight  Bbuci  (July  17). 
— My  view  of  the  present  case  is  imma- 
terial or  scarcely  material,  as  the  view 
taken  of  it  by  my  learned  Brother  agrees 
substantially  with  that  taken  by  the  learned 
Vice  Chancellor.  I  acknowledge  the  hn- 
preesion  originally  made  upon  my  mind 
by  the  opening  of  Sir  Ronndeli  Pdmer 
was  rather  favourable  than  unfavonrable 
to  his  case.  As  the  discussion,  however, 
proceeded  and  the  matter  was  more 
opened,  my  view  became  less  fiivoorahle 
to  Sir  Roundell  Palmer's  case;  and  at  {Re- 
sent I  cannot  say  that  I  see  my  way  to 
differ  from  the  conclusion  of  the  Vice 
Chancellor.  It  seems  to  me  wairanted 
upon  principle  and  precedent  by  the  cases 
that  have  preceded  it.  I  apprehend  there- 
fore the  application  cannot  succeed. 

Lord  Justice  Turnkb. — ^I  also  agree 
in  the  opinion  that  the  Vice  Chaocelior 
has  formed  upon  this  case.  There  are  three 
questions  raised.  The  first,  whether,  upon 
the  construction  of  the  act  and  the  circum- 
stances in  this  case,  there  was  a  power  to 
interfere  to  take  this  gentleman  s  name  off 
the  register;  secondly,  whether  there  was 
such  a  variation  between  the  prospedoi 
and  memorandum  of  association  as  fiu^ 
nished  grounds  for  taking  the  name  off  the 
raster;  and,  thirdly,  assuming  those  to 
be  in  &vour  of  Mr.  Stewart,  whether  Mr. 
Stewart's  conduct  has  been  audi  as  to 
deprive  him  of  the  right  to  come  to  this 
Court  and  to  have  his  name  removed  from 
the  register.  Now,  upon  the  first  point,  on 
the  construction  of  the  act,  it  seems  off- 
tainly  not  very  cleariy  ascertained  wbal 
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the  Coart  is  intended  to  deal  with  upon 
an  application  to  remove  the  name  of  a 
shareholder  from  the  register;  but  we  have 
this  guide  to  some  extent  in  determining 
what  the  legislature  intended,  because  we 
find  that  the  previous  act,  which  had  refer- 
ence to  the  same  object  of  removing  the 
name  of  the  shareholder  from  the  register, 
had  gone  no  further  than  to  direct  that  the 
party  might  apply  and  that  the  Court 
might  act  in  removing  the  name  from  the 
register  without  describing  any  particular 
circumstances  which  were  to  guide  the 
Court  in  the  exercise  of  its  discretion.  But 
this  act  has  gone  a  great  deal  further. 
After  the  general  provisions  which  were 
contained  in  the  former  act,  there  is  this 
provision  contained  in  the  present :  "  The 
Court  may  in  any  proceeding  under  this 
section  decide  upon  any  questions  relating 
to  .the  title  of  any  person  who  is  a  party 
to  such  proceeding,  to  have  his  name 
entered  in  or  omitted  fr^m  the  register, 
whether  such  question  arises  between  two 
or  more  members  or  alleged  members,  or 
between  two  members  or  alleged  members. 
And  the  company,  and  generally  the  Court, 
may,  in  any  such  proceeding,  decide  any 
question  that  it  may  be  necessary  or  expe- 
dient to  decide  for  the  rectification  of 
the  register,  provided  that  the  Court,  as  a 
Court  of  common  law,  may  direct  an  issue 
to  be  tried  in  which  any  question  of  law 
may  be  raised,  and  there  may  be  a  writ  of 
error  or  appeal  in  the  manner  directed  by 
the  Common  Law  Procedure  Act"  Now, 
that  is  a  most  substantial  and  material 
addition  to  the  enactment  which  was  con- 
t^uned  in  the  former  acts,  and  the  ques- 
tion is,  what  was  the  meaning) 

Now,  we  must  look  at  the  terms  of  this 
section :  ^*  The  Courts  may  decide  any 
question  relating  to  the  title  of  any  person 
who  is  a  party  to  the  proceeding,  whether 
the  question  arises  between  two  or  more 
members  or  alleged  members,  or  between 
any  member  or  alleged  member,  and  the 
company."  We  will  take  the  case  of  the 
question  arising  between  two  members  or 
idleged  members,  of  the  company,  and  sup- 
pose a  question  to  arise  between  the  vendor 
of  shares  and  the  purchaser  of  shares,  the 
purchaser  desiring  to  have  his  name  entered 
on  the  hst,  and  the  vendor  refusing  to 
concur,  disputing,  as  I  will  suppose,  the 


contract ;  and  suppose  an  application  made 
on  the  part  of  the  purchaser  under  this 
section  to  have  his  name  entered  on  the 
list,  would  not  the  Court  in  that  case  have 
authority  to  entertain  the  application  ?  I 
go  no  further  than  that ;  and  I  think  it  is 
an  important  circumstance  to  be  attended 
to  in  the  construction  of  this  section,  that  it 
is  left  perfectly  open  to  the  Court  whether 
it  will  do  it  or  not ;  and  the  Court  might 
take  the  course,  wluch  has  been  taken  in 
some  other  cases  under  these  Companies' 
Acts,  of  saying,  "  You  may  bring  the  case 
before  us  for  relief  under  the  Companies' 
Act ;  you  may  make  such  case  as  you  can ; 
and  if  that  case  be  established,  you  will 
ultimately  be  entitled  to  that  relief;  but 
you  have  not  satisfied  us  upon  the  hearing 
of  this  application  that  a  case  wiU  be  estab- 
lished by  you;  and  therefore  the  Court 
may  direct  that  the  proceedings  under  the 
application  to  remove  the  name  from  the 
register  shall  stand  over  until  the  question 
shall  have  been  tried  between  the  parties, 
whether  the  case  on  which  the  application 
is  founded  can  or  cannot  be  established."  In 
the  case  I  put  as  an  instance,  of  a  vendor 
and  purchaser,  where  the  purdiaaer  desired 
his  name  to  be  put  on  the  list,  and  there 
was  a  dispute  upon  the  agreement,  I  can- 
not but  think  that  there  would  be  power 
to  apply  to  the  Court  under  this  section  to 
have  the  name  of  the  purchaser  entered  on 
the  register;  although  it  would  depend 
on  the  circumstances  of  the  case  and  the 
extent  to  which  the  purchaser  established 
his  rights  to  specific  performance  of  thai 
agreement,  whether  the  Court  would 
interfere  brevi  manu  to  order  the  name 
to  be  entered  on  the  register,  or  whe- 
ther the  Court  would  say,  '*  Let  the  case 
stand  over  till  it  has  been  decided  be- 
tween the  parties,  in  a  suit  for  specific 
performance,  whether  there  is  or  is  not  a 
case  on  the  part  of  the  purchaser  entitling 
him  to  have  his  name  entered  upon  the 
register."  The  mere  fact  that  that  question 
is  entirely  left  to  the  discretion  of  the  Court, 
and  that  the  mode  of  dealing  with  the  ap- 
plication is  left  entirely  open  to  the  discre- 
tion of  the  Court,  leads  me  to  think  that 
the  true  intent  and  meaning  of  this  clause 
in  the  act  of  parliament  was,  that  applica- 
tion might  be  made  for  the  removal  of 
names  from  the  register;  that,  on   those 
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applications  being  made,  the  Court  was  to 
take  into  consideration  all  the  circamstances 
of  the  case,  and  that,  if  the  case  was  dear, 
it  would  order  the  name  to  be  removed 
from  tiie  register.  li^  on  the  other  hand, 
it  was  doubtful,  the  Court  might  say,  '*We 
will  not  do  it  until  we  know  whether  the 
parfy  is  or  is  not  entitled  to  the  relief  which 
he  seeksy  and  he  must  resort  to  other  pro- 
ceedings for  the  purpose  of  establishing 
that  title.  That  is  my  view  of  the  con- 
struction of  the  act. 

Then  there  arises  the  second  question, 
whether  there  is  or  is  not  such  a  variation 
between  the  terms  of  the  prospectus  and 
the  terms  of  the  memorandum  as  would 
entitle  this  gentleman  to  apply  to  have  his 
name  removed  from  the  register.  Upon  that 
I  really  have  not  felt  throughout  one  single 
moment's  doubt,  because,  upon  the  terms  of 
this  prospectus,  it  is  clear  to  my  mind  that 
this  company  was  put  before  ^e  public  as 
a  company  to  be  established  for  the  purpose 
of  working  the  Yyksounsky  Iron-works  only; 
and  with  reference  to  those  words  in  the 
prospectus  which  were  relied  on  by  the 
company,  as  to  "extending  the  operations," 
I  take  them  to  mean  extending  those  opera- 
tions for  working  the  Vyksounsky  Iron- 
works, which  are  mentioned  in  the  pro- 
spectus. I  cannot  think  tiiat  under  those 
general  words,  "  extending  the  operations," 
it  was  meant  to  extend  them  to  other  iron- 
works in  other  countries,  or  even  in  Russia 
itself.  But  when  we  look  at  the  memoran- 
dum of  association,  it  is  perfectly  obvious 
that,  under  its  terms,  any  scheme  might  be 
acted  upon  by  the  directors  for  the  purpose 
of  carrying  on,  not  the  Vyksounsl^  Iron- 
works idone,  but  any  iron-works  in  any  part 
at  least  of  the  empire  of  Russia  which  the 
directors  might  think  proper  to  contract 
for.  1  think  that  the  memorandum  of  asso- 
ciation goes  a  great  deal  further.  I  have 
not  got  it  before  me  at  this  moment ;  but 
I  looked  at  it  very  caref uUy  yesterday,  and 
it  seemed  to  me  to  go  a  great  deal  farther, 
and  to  enable  the  directors  to  convert  this 
company,  which  was  put  before  the  public 
for  the  purpose  of  working  a  particular 
mine,  into  a  company  for  the  purchase  of 
land.  .K  I  remember  right,  there  is  some 
clause  in  the  articles  of  association  to  that 
effect  Now  any  more  substantial  variation 
between  a  contract,  on  the  footing  of  which 


this  gentleman  entered  into  this  company, 
and  the  effect  which  is  attempted  to  be 
given  to  that  contract  by  the  mem(»andiun 
of  association  could  not,  in  my  jadgmoit, 
possibly  be  contemplated. 

This  question,  therefore,  reduces  itself 
as  I  thought  from  the  commeDoement  it 
would  reduce  itself,  entirely  to  the  point 
whether  this  gentleman's  conduct  has  been 
such  as  to  preclude  him  from  applying  for 
the  relief  which  he  asks  by  this  notke  d 
motion.  I  have  felt  a  great  deal  of  doubt 
upon  that  point,  but  in  that  result  I  hive 
come  to  the  conclusion  that  it  has  not  been 
such  as  to  preclude  him.  It  is  dear  to  my 
mind  that  there  is  no  evidence  v^iatever 
which  can  fix  this  gentleman  with  know- 
ledge of  the  alterations  which  have  been 
made  between  the  terms  of  the  prospectiu 
and  the  terms  of  the  memorandum  of  assod- 
atioi^  It  is  said  that  he  attended  a  meeting 
of  the  company  on  the  13th  of  September, 
1865,  at  whidi  a  variation  between  the 
prospectus  and  the  artides  of  association 
was  pointed  out  But  that  variation  bad 
nothing  to  do  with  the  greater  and  more 
extensive  variations  which  now  appear  npon 
an  examination  and  comparison  of  tbe 
prospectus  and  the  memorandum  of  asso> 
ciation.  I  think  we  should  be  going  too  hr 
in  fixing  upon  this  gentleman  a  knoiHedge 
of  the  alteration  which  has  been  effected 
by  the  memorandum  of  assodadon.  I 
remember,  in  the  great  bankruptcy  cue 
of  Fauntleroy,  Loid  Eldon  intimated  an 
opinion  that  every  partner  in  a  banking 
ooncem  must  be  taken  to  know  the  eon- 
tents  of  his  own  books.  That  question  was 
afterwards  sent  to  kw,  and  the  Court  of 
law  repudiated  that  doctrine,  and  hdd  that 
partners  were  not  necessarily  bound  by  ^e 
contents  of  their  own  books.  8o  here,  1 
think  you  cannot  hold  that  this  partner 
was  bound  to  investigate  the  books.  If 
there  had  been  evidence  of  his  receiving 
dividends,  or  doing  acts  of  that  description, 
as  a  partner,  I  agree  that  he  would  be  held 
to  be  bound  by  them.  But  I  cannot  see 
my  way  to  bind  him  unless  it  can  be  shewn 
that  he  had  knowledge  of  the  alteration 
that  was  made.  I  take  it,  and  I  have  veiy 
frequently  had  occasion  to  say  so,  that  ac- 
quiescence is  really  founded  upon  know- 
ledge. You  cannot  say  tiiat  a  man  acqoi- 
esoes  in  a  transaction  who  is  not  proted 


Vol.  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


745 


to  have  had  knowledge  of  it  I  think  that 
this  is  a  doctrine  which  in  all  these  cases 
of  aoquiesoence  requires  to  be  attended  to. 
The  argument  having  failed  to  satisfy 
me  that  we  should  be  justified  in  holding 
this  gentleman  to  be  fixed  with  knowledge 
of  the  variation  made  between  the  prospec- 
tus and  the  memorandum  of  association, 
I  tlunk  that  that  ground  fails  equally  with 
the  other  grounds ;  and  my  opinion  there- 
fore is,  that  the  order  of  the  Vice  Chancellor 
is  right,  and  that  the  motion  must  be  re- 
fused, with  costs. 

SoHdton— Menn.  Kewbon,  Evans  &  Co.,  for  the 
oompany;  Mean.  HarriBon  k  LewtB,  for  Mr. 
Stewart. 


July  9,  10,  26.      f  ^™™^N  ^'  ^*Y^ 

Will  —  Marshalling  Assets  —  Oeneral 
Pfcuniary  Legatee — Eesiditary  Devisee, 

A  general  pecuniary  legatee  has  a  rights 
since  the  Wills  Aetata  marshal  as  against 
a  residuary  devisee. 

A  testator  by  will,  dated  the  17th  of 
January,  1851,  gave  all  his  personal  estate^ 
not  specifically  bequeathed,  and  the  proceeds 
of  certain  real  estate  directed  to  he  sold,  to 
trustees  for  payment  of  his  debts  (including 
mortgage  debts  J^  funeral  and  testamentary 
expenses,  and  a  legacy  of  501.  After  making 
a  specific  devise  of  a  messuage  in  favour 
of  his  grandson,  he  devised  all  the  residue 
of  his  recU  estate  to  the  same  grandson, 
charged  with  the  payment  of  an  annuity  to 
his  wife,  and  then  gave  a  legacy  of  2,000/. 
to  his  granddaughter,  the  plaintiff.  The 
mixed  fund  proved  insufficient  to  pay  the 
debts.  Upon  a  suit  for  administration, — 
Held,  that  the  plaintiff  was  entitled,  in 
respect  of  her  legaey,  to  marshal  against 
the  residue  of  the  real  estate  to  the  extent  to 
which  the  debts  had  exhausted  the  personal 
estate. 

In  this  case  a  question  arose  for  dedsion 
as  to  the  right  of  a  general  pecuniary 
legatee  to  marshal  assets  against  a  residuaiy 
devisee  of  real  estate.  William  Curtis,  late 
of  Chatteris,  in  the  Isle  of  Ely,  by  will, 
dated  the  17th  of  Januaiy,  1851,   after 


directing  his  trustees,  as  soon  as  conveni- 
ently might  be  after  his  decease,  absolutely 
to  sell  certain  real  estates  therein  particu- 
larly mentioned,  bequeathed  to  the  same 
trustees  all  his  personal  estate  and  effects, 
except  such  as  were  specifically  bequeathed, 
upon  trust,  to  collect,  receive  and  convert 
the  same  into  money;  he  then  declared 
that  his  trustees  should  stand  possessed  of 
and  interested  in  the  monies  to  arise  from 
the  sale  of  the  said  real  estate,  and  the 
rents  and  profits  thereof  in  the  mean  time 
from  his  decease  until  the  sale  thereof,  and 
also  from  the  collection,  receipt  and  con- 
version of  his  said  personal  estate,  upon 
trust  to  pay,  satisfy  and  dischaige  thereout 
all  his  just  debts,  including  mortgage  debts, 
funeral  and  testamentary  expenses,  and  a 
legacy  of  50/.,  bequeathed  to  his  wife  the 
surplus  or  remainder  of  such  monies  to  be 
held  in  trust  for  his  grandson,  John  Lewin 
Curtis,  if  he  should  attain  the  age  of  twenty- 
one;  but  if  he  should  die  before  that  age, 
then  in  trust  for  his  granddaughter  Rebecca 
Lewin  Curtis,  if  she  should  attain  the  age 
of  twentyone.  The  testator  then  devised 
a  certain  messuage  at  Mill  End  to  his  said 
grandson  John  Lewin  Curtis,  in  fee,  sub- 
ject to  a  right  reserved  to  his,  the  testator's, 
wife  during  her  life,  and  after  her  decease 
to  his  daughter-in-law  during  her  widow- 
hood, to  reside  therein  rent-free.  The  tes- 
tator then  proceeded  as  follows:  '*I  give 
and  devise  all  and  singular  other  my  mes- 
suages, lands,  tenements  and  hereditaments, 
whatsoever  and  wheresoever,  whether  free- 
hold, copyhold  or  of  customaiy  or  any 
other  tenure,  with  their  appurtenants  (but 
charged  nevertheless  in  manner  hereinafter 
mentioned),  unto  my  said  grandson  John 
Lewin  Curtis,  his  heirs  and  assigns  for 
ever."  The  testator  then  charged  these 
lastly-devised  hereditaments  vridi  an  an- 
nuity of  120Z.  to  his  wife,  and  continued: 
"I  give  and  bequeath  unto  my  grand- 
daughter, Rebecca  Lewin  Curtis,  the  sum 
of  2,000/.  when  she  shall  attain  the  age 
of  twenty-one  years,  and  I  direct  that  the 
said  legacy  shiJl  not  vest  in  or  be  paid  to 
her  unless  she  shall  attain  that  age:  Pro- 
vided always,  and  in  case  my  said  grandson 
John  Lewin  Curtis  shall  depart  this  life 
under  the  age  of  twenty-one  years  and 
without  leaving  lavrful  issue  him  surviving, 
then  I  give  and  devise  as  well  the  said 
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messuage  and  premiaefl  firstly  hereinbefoTe 
devised  to  him  (but  neverthcdess  subject  to 
and  charged  with  the  benefits  of  residence 
and  occupation  hereinbefore  provided  for 
mj  said  wife  and  daughter-iu-Iaw  respec- 
tively), as  also  ail  and  singular  the  here- 
ditaments and  premises  secondly  herein- 
before devised  to  my  said  grandson  (but 
nevertheless  chai^ged  with  the  said  annual 
sum  or  yearly  rent  of  120/.  hereinbefbre 
devised  to  my  said  wife),  unto  my  said 
granddaughter  Rebecca  Lewin  Curtis,  her 
heirs  and  assigns  for  ever" 

Then  followed  certain  limitations  over, 
which  in  the  events  that  happened  are  not 
material  to  the  present  question. 

The  testator  died  on  Uie  15th  of  October, 
1857,  without  having  revoked  or  altered 
his  will,  so  fiur  as  ihe  same  is  stated  above. 

The  teatator^s  granddaughter  attained 
the  age  of  twenty-one  in  1862,  having  pre- 
vious^  intermarriad  with  John  BusweU 
Hensman,  and  she  then,  jointly  with  her 
husband,  applied  to  the  trustees  for  pay- 
ment of  the  legacy  of  2,000/.;  the  trustees 
stated  that  they  had  no  assets  in  hand, 
and  that  the  personal  estate  was  insufficient 
to  pay  the  testator's  debts;  whereupon 
Mr.  and  Mrs.  Hensman  claimed  the  right 
to  consider  the  legacy  as  charged  upon  the 
real  estate ;  but  agreed  to  refrain  from 
enforcing  their  claim  until  the  testator's 
grandson,  John  Lewin  CurtiB,  should  attain 
tiie  age  of  twenty-one ;  the  trustees  in  the 
mean  time  paying  interest  at  5L  per  cent 
on  the  legacy. 

In  1864,  John  Lewin  Curtis  having  then 
attained  the  age  of  twenty-one^  Mr.  and 
Mrs.  Hensman  instituted  the  present  suit  for 
administration,  and  to  restndn  the  trustees 
from  dealing  with  the  testator's  estate  with- 
out first  paying  or  providing  for  the  pay- 
ment of  the  legacy. 

At  the  hearing  of  the  cause  the  Vice 
Chancellor  held  that  upon  the  construction 
of  the  will  there  was  no  charge  of  the 
legacy  U]X)U  the  real  estate. 

The  matter  was  then  referred  to  chambers 
for  the  taking  of  accounts,  <&c.,  and  now 
came  on  upon  further  consideration. 

It  appeared  that  the  proceeds  of  the  real 
estate  devised  for  sale  and  the  realization 
of  the  personalty  were  insufficient  to  an- 
swer the  testator  8  debts ;  and  the  point 
remaining  for  decision  was,  whether,  by 


reason  of  the  penonal  estate  having  been 
eriiauated  by  the  payment  of  debts,  the 
assets  ought  to  be  marshalled  so  as  to 
allow  the  plaintiffs  to  stand  in  the  place  of 
the  satisfied  creditors  to  the  extent  of  the 
legacy,  as  against  John  Lewin  Curds,  the 
residiiary  devisee  of  tha  leal  estate 

Mr,  Body  and  Mr.  ShMeare,  for  the 
plaintiflb. — ^The  old  doctrine,  aooordiiig  to 
which  a  residuary  devise  was  treat^as 
specific,  has,  in  effect,  been  snpenedeirby 
the  Wilb  Act  \\  Vict  c  26).  The  de- 
cision in 

Dady  v.  Hartrvige,  1  Dr.  db  Sm.  836, 
first  eetablished  this  point,  and  was  fol- 
lowed in 

Barnwell  v.  Irfmjongtr^  1  Dr.  k  Sm. 
242;  S.C.  30  Law  J.  Rep.  (k.s.) 
Chana  13,  and 

Bih(m  v.  HQHm,  32  Law  J.  fiep.  (n.&) 
Chanc.  375. 
The  same  view  was  adopted  by  the  Master 
of  the  Rolls  in 

Botherham  v.  Botherham,  26  Beav.  465. 
The  result  is,  that  real  estate  devised  by 
way  of  residue  is  chargeable  with  the 
payment  of  debts  in  priority  to  real  estate 
specifically  devised;  and  in  conseqaence  of 
these  decisions,  although  there  is  no  express 
authority  on  the  pointy  the  leaning  of  the 
text-books  is  to  give  a  right  of  manhalling 
in  favour  i^  pecuuiaiy  legatees  i^aiiist 
residuary  devisees — see  Jarmam  <m  WUit, 
vol  2,  p.  641 ;  589,  note,  3rd  edit  At 
any  rate,  the  plaintiffs  are  entitled  to 
ataod  in  the  place  of  the  satisfied  crediton, 
according  to  the  general  rule:  if  A,  bafing 
two  funds  to  resort  to,  while  R  has  only 
one,  satisfies  himself  out  of  B.'s  fund,  R  is 
entitled  to  go  against  the  second  fund  in 
A.'8  stead,  so  far  as  the  first  fund  has  been 
exhausted. 

Mr.  Woodhawej  for  the  trustees,  in  the 
same  interest  as  the  plaintift,  cant«Kled 
that  the  testator  clearly  meant  to  make 
the  grandson  and  the  granddaughter  each 
the  object  of  his  specific  bounty,  the  one  in 
respect  of  the  specific  devise,  the  other  in 
respect  of  this  specified  sum.  fhm  the 
limitations  of  the  oontemplated  smpliu  <^ 
the  personalty  and  the  residue  of  the  realtv 
both  followed  the  same  form«  being  made 
first  to  the  grandson  and  tbm  lotbe  gnnd- 
dau^ter,  indicating  an  intentioo  to  make 
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the  benefit  of  those  gifts  sabordinate  to  the 
benefit  of  the  more  specific  gifts. 
He  referred  to  the  cases  of 

Mirehcnue  v.  Scaife,  2  Myl.  &  Cr.  695; 
B.C.  7  Law  J.  Rep.  (n.s.)  Chanc.  22, 
and 

Rodkouae  v.  Moldj  ante,  67. 
Mr.  Glasse  and  Mr.  Brtstowe,  for  the 
residuary  devisee. — There  is  no  equity 
entitling  the  plaintiff  to  marshal  against 
the  residuary  real  estate.  It  has  i^eady 
been  decided  that  the  legacy  is  not  charged 
upon  the  real  estate.  The  testator  expressly 
charges  the  debts  upon  the  personalty  and 
the  proceeds  of  the  real  estate  devised  for 
sale.  The  equity,  if  any,  must  arise,  not 
from  the  existence  of  two  funds,  but  from 
the  testator's  intention,  and  that  is  clearly 
expressed.  If  the  plaintiff's  claim  is  allowed, 
it  will  be  creating  a  fresh  incumbrance  upon 
the  realty.  The  question  as  to  a  residuary 
devise  being  no  longer  specific  is  not  yet 
settled.  In 

Pearmain  v.  Turiss,  2  Giff.  130;  s.c. 
29  Law  J.  Rep.  (n.s.)  Chanc  802, 

JEddeU  V.  Johnson,  1  Giff.  22 ;  s.  c. 
27  Law  J.  Rep.  (n.s.)  Chanc.  302, 
and 

Clark  V.  Clark,  34  Law  J.  Rep.  (n.&) 
Chanc.  477, 
Vice  Chancellor  Stuart  held  that  a  resi- 
duary devise  ia  still,   as  before,  specific. 
And  in 

Emuss  V.  Smith,  2  De  Gex  &  S.  735, 
Vice  Chancellor  Kiiight  Bruce  held  that  it 
was  not  the  intention  of  the  Wills  Act  to 
change  the  mode  or  order  of  applying 
assets  in  payment  of  debts.  None  of  the 
authorities  cited  bear  out  the  conclusion 
that  the  decision  in  Dady  v.  Hartridge  is 
to  affect  the  administration  of  assets;  but 
admitting,  for  the  sake  of  argument,  that 
the  deduction  in  Jamuvn  on  Wills  from 
that  dedsion  is  correct,  yet  the  present 
case  is  placed  quite  beyond  and  outside 
that  principle  by  the  express  provisions  of 
the  will  The  case  of  Rodhouse  v.  Mold 
only  has  reference  to  the  application  of 
Xx>cke  Bang's  Act,  which  was  passed  sub- 
sequently to  the  date  of  this  wiIL 

[KiNDBBsuET,  Y.C.  intimated  that  his 
decision  in  Dady  v.  Hartridge  only  went 
to  this  extent^  that  since  the  WiUs  Act 
a  residuary  devise  bore  the  same  relation 
to  a  testator's  real  estate  as  did  a  residuary 
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bequest  to  the  personal  estate ;  he  had  no 
intention  of  establishing  any  cross  relations 
as  between  personal  estate  and  real  estate. 
His  difficulty  in  the  present  case  arose 
chiefly  frt)m  the  dicta  in  the  early  cases,  as 
to  the  reason  upon  which  the  old  doctrine 
of  a  residuary  devise  being  specific  was 
founded.] 

Mr,  Baily,  in  reply. 

[The  following  cases,  in  addition  to  those 
above  cited,  were  also  referred  to  in  the 
course  of  the  argument — 

Hanby  v.  Roberts,  Amb.  127. 
Rickard  v.  Barrett,  3  Kay  &  J.  289. 
Wythe  v.  Henniker,  2  Myl.  k  K.  635  ; 
S.C.  3  Law  J.   Rep.    (n.s.)  Chanc 
221. 
Lord  Lilford  v.  Powys  Keck,  1   Law 
Rep,  Eq.  347;  s.  c  ante,  302.] 

KiNDERSLBY,  V.C.  (July  26.)— The 
question  in  this  case  is  one  of  general 
im|>ortance,  and,  considering  the  length  of 
time  which  has  elapsed  since  the  passing  of 
the  Wills  Act,  it  is  remarkable  that  this 
particular  point  has  never  yet  come  for 
judicial  decision. — [His  Honour  referred  to 
the  will,  and  continued:] — Now  it  turns 
out  that  the  personal  estate  and  the  proceeds 
of  the  real  estate  directed  to  be  sold  were 
together  insufficient  for  payment  of  the  tes- 
tator^s  debts  and  funeral  and  testamentary 
expenses,  and  therefore  there  is  no  per- 
sonalty applicable  for  payment  of  the  legacy 
of  2,000/.  to  the  granddaughter,  and  she 
and  her  husband,  the  plaintiffs  in  the  suit, 
insist,  that  since  the  Wills  Act,  there  is  a 
right  of  marshalling,  in  favour  of  a  general 
pecuniary  legatee,  against  a  residuary 
devisee  of  real  estate. 

As  there  ia  no  authority  directly  touch- 
ing the  question,  I  must,  of  course,  consider 
it  upon  principle.  Before  the  Wills  Act,  a 
general  pecuniary  legatee,  if  the  personal 
assets  were  insufficient  to  answer  the  debts 
and  the  legacy,  had  a  right  of  marshalling 
against  so  much  of  the  real  estate  as  de- 
scended to  the  heir,  that  is  to  say,  he  could 
stand  in  the  place  of  the  creditors  in  re- 
spect of  the  real  estate  descended.  But  the 
legatee  had  no  such  right  to  marshal  as 
against  real  estate  devised,  whether  speci- 
fically or  in  the  form  of  a  residuary  devise, 
the  reason  being  simply  this,  that  a  devise 
which  assumed  the  residuary  form  was  in 
5  0 
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effect  specific,  because,  as  is  well  known,  a 
residuary  devise  of  real  estate,  under  the  old 
law,  woidd  only  pass  such  estates  as  the  testa- 
tor was  seised  or  possessed  of  at  the  time  of 
making  his  will,  and  could  not  sweep  in 
all  the  after-acquired  real  estate,  nor  would 
it  carry  with  it  estates  specifically  devised 
where  the  devise  failed.  Hence  it  was  held 
«that,  as  there  was  no  right  of  marshalling 
against  a  specific  devisee,  so  there  was  no 
right  of  marshalling  against  the  residuary 
devisee. 

But  the  Courts  were  always  indicating,  if 
I  may  use  the  expression,  a  desire  to  make 
residuary  real  estate  liable,  and  in  that 
case  which  has  been  cited  of  Mirehouse  v. 
Scaife  the  Vice  Chancellor  of  England 
had  actually  decided  that  there  was  the 
right  of  marshalling  against  real  estate  de- 
vised in  a  residuary  form.  Lord  Cottenham, 
however,  when  the  case  came  before  him, 
held  otherwise,  though  he  assigned  no 
other  reason — indeed  no  other  reason  seems 
to  have  occurred  to  his  mind — than  this, 
that  such  a  devise  was  in  effect  specific ; 
but  if  the  devise  had  been,  in  the  proper 
sense  of  the  word,  residuary,  then  it  seems 
he  would  have  held  that  the  Vice  Chan- 
cellor was  right  in  throwing  the  debts  upon 
the  residuary  real  estate  in  favour  of  the 
legatee.  The  general  pecuniary  legatee 
had  also  another  right  of  marshalling, 
which  was  this :  if  the  real  estate  was 
subject  to  mortgages,  and  the  mortgagees 
resorted,  under  their  right,  to  the  personal 
estate  for  payment  of  their  mortgage  debts, 
assuming  them  to  be  debts  of  the  testator, 
then  the  legatee  had  a  right  to  stand  in 
the  place  of  the  mortgagee  as  against  the 
mortgaged  estate,  even  though  specifically 
devised 

Having  thus  noticed  the  state  of  the  law 
before  the  Wills  Act,  we  come  to  consider 
what  has  been  the  effect  of  that  act.  And 
here  there  appears  to  exist  a  difference  of 
opinion  upon  the  question  whether  a  de- 
vise of  real  estate  in  the  residuary  form  is 
still,  as  before,  to  be  treated  as  specific,  or 
whether  it  is  to  be  treated  as  residuary. 
ITie  case  of  Dady  v.  Hariridgey  before  me, 
was,  I  beHeve,  the  first  case  in  which  the 
question  arose,  and  after  much  considera- 
tion I  came  to  the  conclusion  that  the  effect 
of  the  act  was  to  render  such  a  devise  no 
longer  specific,  but  residuaiy,  and  for  this 


reason — ^the  only  ground  on  which  such  a 
devise  had  previously  been  regarded  as 
specific  and  not  residuary  was  simply  that 
it  had  no  one  qualification  of  a  residnanr 
gift;  it  did  not  carry  with  it  all  the  residoe 
of  the  real  estate  which  a  testator  wonld 
have  at  his  death,  as  a  residuary  bequest 
of  })er8onalty  would  do  with  regard  to  the 
testator's  personal  estate.  But  the  Wills 
Act  having  provided  that  a  devise  of  real 
estate  in  the  residuary  form  should  em- 
brace every  portion  of  real  estate,  not 
specifically  devised,  of  which  the  testator 
was  seised  or  possessed  at  the  time  of  his 
death,  and  also  any  portion  devised  in  a 
specific  form  in  respect  of  which  the  specific 
devise  fails  to  take  effect,  it  Appeared  to 
me  that  in  every  one  of  its  incidents  or 
qualifications  a  devise  of  real  estate  which 
is  residuary  in  its  form  is  also  residuaiy  in 
substance  and  in  its  consequences.  The 
same  view  has,  it  appears,  since  been  taken 
by  the  Master  of  the  Rolls  on  more  than 
one  occasion  ;  but,  as  I  understand.  Vice 
Chancellor  Stuart,  in  the  cases  before  him, 
has  adopted  a  different  view,  and  he  is  of 
opinion  that,  notwithstanding  the  Wills 
Act,  a  residuary  devise  of  real  estate  mast 
still  be  treated  as  specific  In  this  state  of 
things,  I  cannot  help  feeling  that  it  must 
still  be  considered  as  a  questionable  point, 
and  it  is  very  desirable  that  the  Court  of 
Appeal  should  have  the  matter  to  dis^ 
pose  of 

[Mr,  Glasse  here  referred  his  Honour 
to  the  case  of  Bethell  v.  Green  (1),  which 
had  not  been  cited  in  argument,  but  in 
which  the  Master  of  the  RoUs,  having 
before  him  the  several  decisions  on  the 
point,  still  expressed  his  adherence  to  the 
same  view.  It  was  not  a  case  of  marsha- 
ling, but  simply  one  of  priority  of  appli- 
cation.] 

That  makes  it,  I  will  not  say  more  clear, 
but  more  satisfEU^ry,  at  least  to  me,  and 
so  far  fortifies  me  in  the  opinion  that  1 
have  expressed;  and  I  mnst  of  coui« 
adhere  to  that  view  quoad  this  point 
But  it  must  be  observed  that  Dady  v. 
Hartridge^  and  I  presume  those  other 
cases  before  the  Master  of  the  Rolls, 
went  no  further  than  this :  that  where  real 
estate  had  to  bear  debts,  the  estate  devised 

(1)  34  Beav.  802. 
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in  the  residuary  form  should  bear  the  debts 
in  exoneration  of  that  which  was  devised  in 
the  specific  form. 

Now,  however,  we  have  this  further 
question  arising :  if  such  a  devise  be  resi- 
duary, not  only  in  form,  but  in  substance 
and  in  its  consequences,  what  ought  to  be 
the  effect  with  reference  to  the  question  of 
marshalling  in  favour  of  a  general  pecuniary 
legatee. 

When  1  find  that  the  effect  of  the  Wills 
Act  has  been  to  do  away  with  the  only 
reason  which,  under  the  old  law,  withheld 
the  Courts  from  marshalling,  so  as  to  throw 
the  debts  in  favour  of  a  pecuniary  legatee 
upon  the  residuary  real  estate,  I  think  it 
follows  as  a  necessary  consequence  that  as 
we  have  got  rid  of  the  only  impediment  to 
the  doing  of  that  which  would  have  been 
done  without  the  impediment,  there  ought 
to  be  a  right  of  marshalling  against  the 
residuary  devisee  of  real  estate.  I  should 
be  glad  to  have  had  some  authority  to 
guide  me  in  the  matter ;  but  holding,  as  I 
do  hold,  this  general  proposition,  that  the 
residuary  devise  is  no  longer  specific,  I 
think  it  would  be  inconsistent  not  to  follow 
out  the  principle  to  its  ulterior  conse- 
quences ;  so  that  if  the  creditors  come  upon 
the  personal  estate  and  exhaust  that,  the 
pecuniary  legatee  has  a  right  to  resort  to 
the  residuaiy  real  estate  to  the  extent 
to  which  the  personalty  has  been  ex- 
hausted by  the  creditors.  I  think  I  must 
assume  this  to  be  the  law  until  I  am  set 
right  by  higher  authority. 

Then  there  comes  the  subordinate  ques- 
tion, whether  in  this  particular  will  there 
is  anything  which  affects  the  application 
of  that  general  principle.  Now,  it  is  to 
be  observed  that  in  the  early  part  of  his 
M'ill  the  testator  directs  that  the  trustees 
shall  stand  possessed  of  the  personal  estate 
and  the  proceeds  of  the  real  estate  directed 
to  be  sold,  upon  trust  to  pay  debts,  in- 
cluding mortgage  debts,  funeral  and  tes- 
tamentary expenses,  and  a  certain  legacy 
of  50/. 

So  far  as  relates  to  the  personalty,  that 
direction  is  nothing  more  than  what  the 
law  itself  would  have  done,  Mr.  Locke 
King's  Act  not  having  passed  when  this 
-wHl  was  made ;  and  I  admit  that  there  is 
{K>me  force  in  the  argument  that  for  this 
very  reason  the  direction  of  the  testator 


ought  to  be  regarded  as  significant,  and  as 
having  been  inserted  with  some  purpose; 
but  the  answer  to  that  argument  lies,  I 
think,  in  the  circumstance  that  the  testator 
gives  this  direction  with  regard  not  merely 
to  the  personal  estate,  but  to  the  proceeds 
of  the  real  estate  directed  to  be  sold,  which, 
of  course,  would  not  otherwise  have  been 
liable  to  the  debts  in  exoneration  of  other 
estates,  and  therefore  in  directing  his 
trustees  to  pay  his  debts,  including 
mortgage  debts,  funeral  and  testamentary 
expenses  out  of  this  mixed  fund,  the 
testator  is  in  fact  doing  something 
more  than  merely  directing  that  which 
the  law  itself  would  have  carried  into 
effect. 

Then,  with  regard  to  the  mortgage  debts 
directed  to  be  paid  out  of  this  fund,  the 
question  might  arise  (I  do  not  know  that 
it  is  material  in  the  present  case)  whether 
the  intention  was  to  prevent  the  real  estate 
being  liable  to  pay  those  debts  so  feir  as 
the  personal  estate  was  able  to  answer 
them.  But  it  is  dear  that  the  personal 
estate  would  have  been  liable  without  any 
direction,  though  the  proceeds  of  the  real 
estate  would  not  have  been  so  liable. 
Therefore,  I  do  not  find  in  this  clause  any- 
thing to  lead  me  to  the  conclusion  that  the 
testator  was  meaning  to  make  such  a 
variation  in  that  which  the  law  itself  would 
do  as  it  stood  at  the  time  he  was  making 
his  will,  as  would  at  all  affect  the  general 
principle  which  I  have  laid  down.  I 
am  of  opinion,  therefore,  in  this  case, 
that  the  legatee  has  a  right  to  marshal 
as  against  the  real  estate  comprised  in 
the  residuary  devise,  to  the  extent  to 
which  the  debts  have  exhausted  the  per- 
sonalty. 

SoHciton— Megan.  Hensman  k  Nicholson,  for 
plaintiffs ;  MeaoB.  Ravenicroft  &  Hills,  for  red* 
duAiy  devisee;  Mr.  H.  H.  Lanrenoe,  for  defen- 
dants, the  trustees. 
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Chelmsford,  L.C. 
July  18,  25. 


In  re  the  agkicul- 
ttjeist  cattle  in- 
81trance  company, 
stewabt's  execu- 
tors' CASE. 


Winding-up — Shareholder —  Withdrawal 
— Contribiuary — Agreement  ultra  Vire9 — 
Acquie^eTiee, 

At  a  meeting  of  the  A,  Company  terms 
were  proposed  for  enabling  shareholders  who 
desired  to  withdraw  from  the  company  to  do 
so,  on  making  certain  payments  in  propor- 
tion to  the  number  of  shares  held  by  them  ; 
and  a  circular  was  sent  to  all  the  share- 
holders  informing  them  of  the  proposals^ 
and  requiring  those  shareholders  who  in^ 
tended  to  retire  upon  those  terms  to  signify 
their  assent  thereto  by  a  certain  day,  when 
the  adjourned  meeting  was  appointed  to  be 
held;  and  at  the  adioumed  meeting  a 
resolution  was  passed  affirming  the  proposed 
terms.  S,  a  shareholder,  was  prevented  by 
illness  from  attending  the  meeting,  and  he 
did  not  accept  the  terms  by  the  day  specified, 
but,  after  his  death,  his  executors  accepted 
the  terms,  and  paid  the  sum  required  for 
enabling  them  to  retire,  but  no  notice  of 
this  transaction  was  given  to  the  other 
shareholders: — Held,  that  time  was  of  the 
essence  of  the  arrangement,  and  that  S,  not 
having  acceded  to  the  arrangement  by  the 
day  Jixed,  his  executors  could  not  after- 
wards avail  themselves  of  it,  and  their  names 
were  ordered  to  be  placed  on  the  list  of 
contrihutories. 

Brotherhood's  case  (1)  distinguished. 

This  was  an  appeal,  by  the  official 
manager  of  the  Agriculturist  Cattle  Insure 
ance  Company,  from  a  decision  of  the 
Master  of  the  Rolls  refusing  to  place  the 
names  of  Mr.  Stewart's  executors  on  the  list 
of  contrihutories,  on  the  ground  that  they 
were  freed  from  all  liability  by  reason  of 
their  accession  to  what  was  known  as  the 
Chippenham  arrangement,  and  that  the 
case  was  not  distinguishable  from  Brother- 
hood's case. 

The  history  of  the  company  and  of  the 
Chippenham    arrangement    is    sufficiently 

(1)  81  Beav.  865  ;  g.  c.  81  Iaw  J.  Rep.  (n.b.) 
Ch«>c.86l, 


related  in  the  report  of  Stanhopes  case 

(2). 

Mr.  Stewart  was  the  holder  of  twenty 
shares  in  the  company,  and  duly  recdyed 
the  circular  giving  notice  of  the  Chippenham 
arrangement ;  but  he  did  not  by  tiie  time 
fixed  by  the  circular  (the  13th  of  Novem- 
ber, 1848)  accept  the  terms,  and  he  died, 
without  having  accepted  them,  in  Septem- 
ber, 1849.  In  January,  1850,  his  executors 
entered  into  an  agreement  with  the  direc- 
tors to  give  up  all  claims  against  the  com- 
pany, and  to  retire  from  the  company 
under  the  Chippenham  arrangement,  by 
payment  of  7U  6f.  6d,  being  21  lOn  per 
share  payable  for  retirement,  1/.  per  share 
in  satirfaction  of  a  former  call,  and  1/.  6«.  6dL 
for  interest  on  the  last-mentioned  calL  This 
sum  vras  duly  paid,  and  on  the  7th  of 
November,  1850,  the  directors  passed  a 
resolution  declaring  the  shares  forfeited  for 
non-payment  of  ccJls.  No  notice  of  this 
transaction  was  given  to  the  other  share- 
holders. 

The  winding-up  order  veas  made  on  the 
20th  of  April,  1861,  and  the  official  man- 
ager placed  the  names  of  Mr.  Stewart's 
executors  on  the  list  of  contrihutories;  hut 
tiie  Master  of  the  RoUs  considered  the  case 
was  governed  by  the  decision  in  Brother- 
hood's case,  and  removed  the  names  from 
the  list    Hence  the  present  appeal 

The  Attorney  General  (Sir  Hugh  Cairns  J 
and  Mr.  Bush,  for  the  appeUant— The 
case  is  very  different  fix)m  Brotherhood's 
case.  All  the  shareholders  had  notice  of 
the  Chippenham  arrangement,  and  in  that 
case  all  the  terms  were  accepted  by  the 
time  fixed.  In  this  case  the  time  for 
acceding  to  the  arrangement  was  allowed 
to  elapse;  and  when  the  present  arrange- 
ment was  made  with  the  directors,  the 
affairs  of  the  company  were  in  a  mnch 
worse  condition,  and  their  liabilities  had 
considerably  increased. 

Mr.  Baggallay  and  Mr.  F.  C  J.  MUktr, 
for  the  respondents,  relied  on  Brotherhood's 
ca>fe. 

Mr.  Bush  replied. 

The  Lord  Chancellor  (July  i^)'— 
This  case  was  decided  by  the  Master  of 

(2)  Ante,  p.  29S. 
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the  Bolls  on  the  ground  that  it  came 
exactly  within  Brotherhood's  case,  and  his 
Lordship  held  that  the  accession  of  Mr. 
Stewart's  executors  to  what  is  well  known 
in  the  company  as  the  Chippenham  arrange- 
ment freed  them  from  liability  to  be  placed 
on  the  list  of  contributories. 

The  case  of  Brotherhood  has  always  been 
considered  to  have  been  rightly  decided 
when  questions  have  arisen  as  to  the 
list  of  contributories  to  this  company.  It  is 
certainly  a  strong  decision,  because  starting 
with  an  arrangement  whidi  is  admitted  on 
all  hands  to  have  been  uUra  vires  of  the 
directors,  and  which  could  be  made  good 
only  by  the  consent  of  all  the  shareholders, 
it  was  assumed  that  the  length  of  time 
during  which  the  arrangement  had  never 
been  questioned  amounted  to  evidence  that 
all  the  shareholders  had  assented  to  it.  It 
seems  to  be  involved  in  this  assumption 
that  if  the  assent  of  the  shareholders  could 
not  be  presumed  to  have  been  given,  the 
arrangement  would  have  been  of  no  force 
or  effect,  as  being  beyond  the  power  of  the 
directors.  It  becomes  important,  therefore, 
to  see  what  was  the  arrangement  to  which 
the  shareholders  are  to  be  presumed  to 
have  assented,  and  what  were  the  condi- 
tions to  be  observed  by  shareholders  who 
sought  to  take  advantage  of  it  to  withdraw 
from  the  company. 

It  appears  that  the  company  had  in- 
curred liabilities  which  it  was  found  diffi- 
cult to  meet,  and  some  of  the  shareholders 
were  anxious  to  have  the  affairs  of  the 
company  wound  up,  but  other  shareholders 
wanted  to  continue  the  company.  For  the 
purpose  of  raising  money  to  liquidate  the 
debts,  a  scheme  was  proposed  to  a  general 
meeting  held  on  the  2nd  of  November, 
1848,  and  a  resolution  agreed  to,  that  notice 
of  the  proposal  should  be  given  to  all  the 
shareholders,  in  order  that  their  opinion 
might  be  taken  thereon.  In  accordance 
with  this  resolution,  a  circular  was  ad- 
dressed and  sent  to  the  shareholders  inclos- 
ing the  propositions  made  at  the  meeting 
of  the  2nd  of  November,  entitled  "  Terms 
proposed  by  the  shareholders  who  wish  to 
withdraw  from  the  above  company." 

The  only  terms  necessary  to  be  noticed 
for  the  present  purpose  are  the  following : 
"  All  calls  to  the  present  time  to  be  paid 
up.    That  a  call  of  3/.  per  share  be  made 


on  the  capital  stock  of  the  company,  and 
the  directors  be  empowered  to  forfeit  shares 
of  retiring  shareholders,  on  payment  by 
them,  in  proportion  to  the  number  of  their 
shares,  as  follows — Holders  of  shares  under 
100  (in  which  class  Mr.  Stewart  stood, 
having  20  shares)  to  pay  2L  \0s,  per 
share."  And  the  circular  to  the  share- 
holders was  in  these  terms  :  "  Sir, — ^I  am 
requested  by  the  shareholders  of  this  com- 
pany to  inform  you  that  the  inclosed  pro-'^ 
positions  were  made  by  a  considerable 
body  of  shareholders  at  Uie  special  general 
meeting  held  yesterday.  I  request  that  yon 
will  sign  the  accompanying  form,  should 
you  wish  to  retire  from  the  company  upon 
the  proposed  terms.  The  special  general 
meeting  has  been  adjourned  to  be  held  at 
the  New  Hall,  Chippenham,  on  Monday, 
the  13th  instant,  at  twelve  o'clock  at  noon 
precisely;  and  in  case  you  should  not  attend 
or  return  the  accompanying  form  duly 
signed  on  or  before  that  date,  you  will  be 
held  as  declining  to  concur  in  ^e  proposi- 
tions submitted  to  the  meeting.  I  am,"  kc. 
This,  then,  is  the  agreement  to  which  the 
shareholders  are  assumed  to  have  given 
their  assent,  that  any  shareholder  who  came 
in  by  the  day  named,  and  agreed  to  comply 
with  certain  conditions,  should  be  allowed 
to  retire  from  the  company,  but  that  all 
who  did  not  signify  their  assent  by  that 
day  should  be  taken  to  have  elected  to 
continue  shareholders.  There  is  no  loetis 
pcenUewtuB  offered  to  shareholders  who 
have  suffered  that  day  to  pass  without  sig- 
nifying their  assent  to  the  offered  terms ; 
their  rights  with  respect  to  the  company 
were  to  be  settled  from  that  day.  If  the 
shareholders  had  all  given  their  express 
assent,  it  could  only  have  been  to  these 
precise  terms :  they  could  not  have  been 
bound  to  it  as  a  standing  arrangement,  to 
which  the  shareholders  might  accede  at 
any  future  time,  and  then  cease  to  belong 
to  the  company. 

With  respect  to  the  question  of  time 
being  of  the  essence  of  the  arrangement, 
there  can  be  no  doubt  The  company  being 
pressed  with  liabilities,  and  having  pro- 
posed a  plan  to  relieve  themselves  from 
them,  it  was  most  important  that  they 
should  know  what  sum  they  could  raise  for 
that  purpose,  and  that  could  only  be  ascer- 
tained by  fixing  a  particular  day  by  which. 
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at  the  latest,  the  option  offered  to  the 
Bhareholders  should  be  declared.  No  other 
terms  and  no  other  time  can  be  presumed 
to  haye  heen  assented  to  hj  tilie  share- 
holders ;  and  if  the  arrangement,  without 
their  assent  would  have  been  ultra  vireg^ 
any  arrangement  with  a  shareholder  which 
departed  from  the  terms,  in  point  either  of 
time  or  of  the  amount  to  be  paid,  was 
equally  beyond  the  power  of  the  directors. 

This  makes  the  whole  difference  between 
BrothtrhoofPB  and  the  present  case.  Bro- 
therhood, as  appears  from  the  report  in 
BeaiHiny  received  the  circular  and  signed  the 
form  thus :  *'I  am  desirous  of  retiring  from 
the  Cattle  Insurance  Company  on  the  above 
terms."  He  also  attended  the  meeting  at 
Chippenham,  and  afterwards  paid  the  pro- 
per amount  on  his  shares.  He  therefore 
stiictly  complied  with  all  the  terms  of  the 
arrangement  Mr.  Stewart  never  himself 
acceded  to  the  arrangement  His  executors 
assign  reasons  for  his  not  having  done  so. 
He  was  in  Scotland.  He  sent  a  mandate 
to  attend  the  meeting,  but  his  mandatory 
did  not  receive  it  in  sufficient  time.  Having 
been  advised  to  accept  the  Chippenham 
arrangement,  nothing  was  done  during  his 
life,  owing  to  his  failing  health.  His  trus- 
tees and  executors  were  not  aware  for  some 
time  after  his  death  that  he  was  a  share- 
holder; but  at  last,  being  desirous  of  avail- 
ing themselves  of  the  Chippenham  arrange- 
ment, they  paid  the  exact  sum  which  they 
were  required  to  pay  under  the  arrange- 
ment, together  with  the  amount  of  an 
overdue  call  and  a  small  sum  for  interest 
on  that  calL  It  is  quite  immaterial  what 
were  the  circumstances  which  prevented 
Mr.  Stewart  from  acceding  to  the  arrange- 
ment within  the  proper  time;  the  directors 
had  no  power  to  vary  the  terms  of  the 
arrangement  and  allow  him  to  come  in  at 
a  later  period.  It  is  unfortunate  that  his 
intention  was  frustrated  by  the  circum- 
stances which  have  been  stated;  but  the 
company  had  a  right  to  say,  "  We  agreed 
to  the  discharge  of  shareholders  upon  cer- 
tain specific  terms  and  no  others;  you  have 
not  complied  with  those  terms,  and  there- 
fore have  not  brought  yourself  within  our 
agreement" 

It  is  almost  unnecessaiy  to  observe,  that 
the  classification  of  shareholders  by  the 
official  manager,  who  has  placed  the  names 


of  Brotherhood  and  Stewart  in  the  same 
class,  can  have  no  effect  in  determining 
the  questimi  of  liability.  I  am  compelled 
to  reverse  the  order  of  the  Master  of  the 
Rolls,  and  to  declare  that  Mr.  Stewart's 
executors  must  be  put  on  the  list  of  con- 
tributoriea. 


8olidton--MM 
knU;  M«n 
ratpondenta. 


■.  Horn  ft  Momy,  fSor  ippel- 
J«M^  Blaxlaad  ft  Jaom,  for 


[FULL  COURT  OF  APPEAL] 
1866  J  ^^  ^^   OVEREND,    GCRNKY  & 

Aug.  8,  10. 


CO.    (limited),    ex  parte 

GRISSELL. 


Winding-up  —  Company  with  Limitfd 
Liabiitty — Right  of  a  Contributory  who  it 
aUo  a  Creditor  to  set  off  Debt  againd  CalU 
—  The  Companies  Act,  1862  (25  A  26 
Viet,  €.  89),  w,  38,  75,  101.  and  133. 

A  shareholder  in  a  limited  liability  com- 
pany y  being  also  a  creditor  of  the  eompanf 
to  a  larger  amount  than  that  remaining 
unpaid  upon  his  shares^  is  not  entitled  to 
set  off  so  much  of  his  debt  eu  is  equal  to  the 
amount  of  calls  which  have  been  made  upon 
but  not  paid  by  him,  and  to  receive  a  din- 
dead  for  the  balance  ;  nor  is  he  entitled 
to  have  the  dividend  calculated  upon  thf 
entire  debt,  and  to  be  paid  the  balance  of 
dividend  after  deducting  the  amount  of  the 
ccUl;  but  he  must  first  pay  the  call,  and  he 
will  then  be  entitled  to  a  dividend  pari  passu 
with  the  other  creditors  who  are  not  share- 
holders. 

Difference  in  this  respect  between  a  member 
of  a  company  with  limited  liability  and 
a  member  of  a  company  with  unlimited  lia- 
bility. 

Mr.  Grissell  was  the  holder  of  ei^ty 
shares  of  50^.  each,  of  which  15/.  per  share 
had  been  paid  up,  in  the  company  of  0  verend, 
Gumey  &  Co.,  now  in  course  of  voluntary 
winding  up.  He  was  also  a  creditor  of  the 
company  to  the  extent  of  16,000^  A  call 
having  been  made,  an  application  was,  <mi  the 
1st  of  August,  made  on  Mr.  Grissell's  behalf 
to  Vice  Chancellor  Kindersley  at  chambers, 
that  the  liquidators  might  be  ordered  to  pay 
to  him  a  dividend  upon  the  balance  of  the 
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amonnt  owing  to  him  by  the  company  after 
deducting  the  amount  of  the  calL  This  appli- 
cation was  refused;  and  on  the  following  day 
another  application  was  made  on  his  behalf 
that  the  liquidators  might  be  ordered  to 
pay  him  a  dividend  upon  the  amount  owing 
to  him  by  the  company,  deducting  from 
such  dividend  the  amount  of  any  unpaid 
call  This  application  was  also  refused,  the 
learned  Vice  Chancellor  being  of  opinion 
that  the  principles  of  the  law  of  partnership 
applied  to  the  case,  and  that  Mr.  Grissell 
therefore  could  not  prove  his  debt  in  com- 
petition with  the  other  creditors  who  were 
not  shareholders,  and  consequently  that 
he  would  not  be  entitled  to  any  dividend 
until  all  those  creditors  had  been  paid  in 
fulL 

Mr.  Grissell  appealed. 

The  case  was  argued  by 

Sir  Roundell  Palmer  and  Mr,  WickenSy 
for  the  appellant; 

Mr.  James  Kaye,  for  creditors  who  were 
not  shareholders;  and 

Mr.  Baily  and  Mr.  Roxburgh^  for  the 
official  liquidators. 

In  addition  to  the  sections  of  the 
Companies'  Act,  1862,  referred  to  in  the 
judgment,  the  ifbllowing  authorities  were 
cited — 

Ex  parte  Harding^  in  re  William^s^  33 
Law  J.  Rep.  (n.s.)  Bankr.  26:  re- 
versed in  the  House  of  Lords,  35 
Law  J.  Rep.  (n.s.)  Bankr.  25. 
Steward  v.  Greaves,  10  Mee.  &  W.  711 ; 
s.  c,  2  Dowl.  P.C.  N.S.  485;  12  Law 
J.  Rep.  (N.s.)  Exch.  109. 
Barker  v.  Buttress,  7  Beav.  134;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  58. 
The  Society  for  the  Illustration  of  PraC" 
tical  Knowledge  v.  Abbott,  2  Beav. 
559. 
2  Geo.  2.  c.  22.  «.  13. 
1   Christian's  Bankrupt  Law,   499  et 

seq.,  2nd  edit. 

Ex  parte  Deeze,  1  Atk.  228. 

The  Gamett  and  Moseky  Gold  Mining 

Company  v.  SuUon,  3  Best  &  S.  321 ; 

8.  c  34  Law  J.  Rep.  (n.s.)  Q.B.  Ua 

Ex  parte  Barrett,  34  Law  J.  Rep.  (n.b.) 

Bankr.  41. 
7<fc8  Kfcf.  c.  in.  W.8,  9. 

18  4k  19  Vict.  c.  133. 

19  <fc  20  Viet  c  47. 

20  d:  21  Vict.  e.  14. 


The  LoED  Chancsllor  (Aug.  10). — This 
is  a  motion,  by  way  of  appeal,  against  two 
orders  of  Vice  Chancellor  Kindersley,  one 
order  made  on  the  1st  of  August,  dismiss- 
ing an  application  by  Mr.  Henry  Gnssell, 
a  shareholder  of  the  company  of  Overend, 
Gumey  <fc  Co.  (Limited),  that  the  liquidators 
might  be  ordered  to  pay  to  him  a  dividend 
upon  the  balance  of  the  amount  owing  to 
him  by  the  company  for  money  lent  by  him 
to  them,  after  deducting  from  such  debt 
the  amount  of  any  call  that  should  have 
been  made  on  the  shares  held  by  him  in 
the  company;  and  another  order  made  on 
the  2nd  of  August,  dismissing  a  similar 
application  by  Mr.  Grissell,  that  the  liqui- 
dators might  be  ordered  to  pay  him  a  divi- 
dend upon  the  amount  owing  to  him  by 
the  company,  deducting  from  such  dividend 
the  amount  of  any  call  that  should  have 
been  made  upon  the  shares  held  by  him, 
and  should  not  have  been  paid.  The  differ- 
ence between  the  two  applications  is  this :  in 
the  first,  it  was  asked  that  the  dividend  might 
be  paid  upon  the  balance  after  deducting 
the  call;  and,  in  the  second,  that  the  divi- 
dend might  be  calculated  upon  the  entire 
debt  due  from  the  company,  and  then  the 
amount  of  the  call  be  deducted  from  the 
dividend. 

Both  applications  may  be  regarded  as 
raising  the  question  whether  a  shareholder, 
who  is  also  a  creditor  of  a  limited  liability 
company,  is  entitled  either  to  set  off  or  to 
have  credit  for  so  much  of  his  debt  as  is 
equal  to  the  amount  of  calls  which  have 
been  made  upon,  but  not  paid  by  him,  and 
to  receive  a  dividend  for  the  balanca 

The  question  depends  entirely  upon  the 
construction  of  the  Companies'  Act,  1862; 
for  though  it  was  made  an  argument  whe^ 
ther  these  companies  were  or  were  not  like 
ordinary  partnerships,  whichever  way  such 
a  question  may  be  decided,  where  a  com- 
pany is  being  wound  up  the  rights  and 
liabilities  of  the  company  and  its  share- 
holders must  be  regulated  by  the  provisions 
of  the  act 

In  considering  the  questions  involved  in 
these  applications,  the  primary  intention  of 
the  legislature  in  the  provisions  relating 
to  the  winding-up  of  companies  must  be 
regarded.  That  intention  is  expressed  in  the 
133rd  section  of  the  act,  being  that  '^the 
property  of  the  company  shall  be  applied 
in  satisfaction  of  its  liabOities  pari  peissu, 
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and  Bubject  thereto  shall,  unless  it  be  other- 
wise provided  by  the  regalations  of  the 
company,  be  distributed  amongst  the  mem- 
bers according  to  their  rights,  and  interests 
in  the  company.  Bearing  this  in  mind,  two 
questions  arise  for  determination  upon  these 
applications :  first,  whether  a  member  of  a 
company,  who  is  also  a  creditor,  is  entitled 
to  be  paid  his  debt  pari  pauu  with  the 
other  creditors,  who  are  not  members  of 
the  company,  or  only  after  the  debts  du0 
to  all  these  creditors  have  been  paid;  and, 
secondly,  if  such  a  member  ia  entitled  to  be 
paid  in  common  with  the  other  creditors, 
how  are  calls  which  are  made  upon  him, 
in  common  with  the  other  contributories, 
to  be  dealt  withi  Ought  he  to  pay  the 
full  amount  remaining  unpaid  upon  his 
shares  before  receiving  any  dividend  in 
respect  of  the  debt  due  to  him)  Or, 
secondly,  ought  he,  before  receiving  pay- 
ment of  any  dividend,  to  pay  up  any  calb 
that  may  have  been  made  upon  his  shares  1 
Or,  thirdly,  is  he  entitled  to  deduct  the 
amount  of  calls  which  have  been  made  upon, 
but  not  paid  by,  him  from  the  debt  which 
is  due  to  him,  and  receive  a  dividend  upon 
the  balance  1 

As  to  the  first  question  :  the  Companies' 
Act,  1862,  appears  to  make  no  distinction 
between  a  creditor  who  is  a  member  of  the 
company,  and  one  who  is  not  There  is 
notUng  to  be  found  in  it  to  limit  the 
meaning  of  the  general  word  "  creditors." 
On  the  contrary,  the  act,  in  various  parts  of 
it,  recognizes  members  of  the  company  as 
creditors.  It  will  be  sufficient  to  refer  for 
proof  of  thia  to  the  7th  qualification  in  the 
38th  section,  and  to  the  101st  section.  The 
act  would  be  a  complete  snare  upon  mem- 
bers of  companies  who  are  creditors  if  they 
were  to  be  postponed  to  other  creditors 
who  are  not  members. 

Members  of  companies  being  then  entitled 
to  satisfaction  of  their  debts  pari  passu 
with  the  rest  of  the  creditors,  the  second 
question,  which  I  have  stated,  arises  — 
How  are  the  caUs  made  upon  tJiem  to  be 
dealt  with  1 

In  the  first  place,  I  think  that  they  can- 
not be  required  to  pay  up  the  full  amount 
remaining  unpaid  upon  their  shares.  The 
75th  section  of  the  act  enacts,  that  the 
liability  of  any  person  to  contribute  to  the 
assets  of  a  company,  in  the  event  of  its 
being  wound  up,  '^shall  be  deemed  to  create 


a  debt  accruing  due  ^m  such  person  at 
the  time  when  his  liability  commenced,  but 
payable  at  the  time  or  respective  times 
when  caUs  are  made  as  hereinafter  men- 
tioned for  enforcing  such  liability."  UntiL 
the  call  is  made,  there  is  nothing  more 
than  a  liability  to  contribute.  This,  indeed, 
creates  a  debt,  but  the  debt  does  not  accrue 
due  till  a  call  is  mad&  The  power  to  make 
calls  is  only  to  satisfy  the  debts  and  lia- 
bilities of  the  company,  and  the  costs,  charges 
and  expenses  of  winding  it  up,  and  for  the 
a4justment  of  the  rights  of  the  contri- 
butories  amongst  themselTes.  But  if  the 
whole  of  the  amount  unpaid  upon  the 
shares  were  required  to  be  paid  up,  more 
might  be  raised  than  would  be  requisite  for 
these  purposes,  and  it  might  be  that  a  con- 
tributory thus  paying  in  advance  might  lose 
all  that  he  had  so  paid  in  the  event  of  any 
of  his  co-contributories  becoming  insolvent 

The  two   remaining  questions  may  be 
considered  together.  It  appears  to  me  to  be 
quite  clear  that  the  amount  of  the  call  not 
paid  cannot  be  set  off  against  the  debt. 
The  act  creates  a  scheme  for  the  payment 
of  the  debts  of  a  company  in  lieu  of  the 
old  course  of  issuing  execution  against  indi- 
vidual members.  It  removes  the  rights  and 
liabilities  of  parties  out  of  the  sphere  of  the 
ordinary  relation  of  debtor  and  creditor,  to 
which  the  law  of  set-off  applies.  Taking  the 
act  as  a  whole,  the  call  is  to  come  into  the 
assets  of  the  company,  to  be  applied,  with  the 
other  assets,  in  payment  of  debts.  To  allow 
n  set-off  against  the  call  would  be  contraiy 
to  the  whole  scope  of  the  act  In  support 
of  this  view,  it  will  be  sufficient  to  refer 
again  to  the  133rd  section,  as  to  the  satis- 
faction of  the  liabilities  of  the  company 
pari  passu.   And  the  argument  against  the 
allowance  of  a  set-off,  addressed  to  the  Court 
on  behalf  of  the  official  liquidators,  is  ex- 
tremely strong — ^that  if  a  debt  due  fifomthe 
company,  to  one  of  its  members,  should 
happen  to  be  exactly  equal  to  thecal!  made 
upon  him,  he  would,  in  this  way,  be  paid 
20s.  in  the  pound  upon  his  debt,  while  the 
other  creditors  might,  perhaps,  receive  a 
small  dividend,  or  even  nothing  at  all. 

The  case  of  a  member  of  a  limited  com- 
pany is  different  from  that  of  a  member  of  a 
company  of  unlimited  liability  as  to  sei-off 
This  is  exemplified  in  the  lOlst  section, 
where  a  set-off  upon  an  independent  contract 
is  allowed  to  the  member  of  an  nnhjsited 
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company  againstacall,  although  ihecreditoro 
have  not  been  paid — evidently  because  he 
is  liable  to  contribute  to  any  amount  until 
all  the  liabilities  of  the  company  are  satis- 
fied, and  therefore  it  signifies  nothing  to 
the  creditors  whether  a  set-ofif  is  allowed 
or  not.  But  with  respect  to  a  member  of  a 
company  with  limited  liability,  if  a  set-ofif 
were  allowed  against  a  call,  it  would  have 
the  effect  of  withdrawing  altogether  from 
the  creditors  part  of  the  fund  applicable 
to  the  payment  of  their  debts. 

But  if  the  amount  of  an  unpaid  call  can- 
not be  satisfied  by  a  set-off  of  an  equivalent 
portion  of  a  debt  due  to  the  member  of  a 
company  upon  whom  it  is  made,  it  neces< 
sarily  follows,  in  the  last  place,  that  the 
amount  of  such  call  must  be  paid  before 
there  can  be  any  right  to  receive  a  dividend 
with  the  other  creditors.   The  amount  of 
the  call  being  paid,  the  member  of  the  com- 
pany stands  exactly  on  the  footing  of  the 
other  creditors  with  respect  to  a  dividend 
upon  the  debt  due  to  him  from  the  com- 
pany.  The  dividend  will  be  of  course  upon 
the  whole  debt,  and  the  member  of  the 
company  will,   from  time  to  time,  when 
dividends  are  declared,  receive  them  in  like 
manner  when  either  no  call  has  been  made, 
or,  having  been  made,  when  he  has  paid  the 
amount  of  it    I  am,  therefore,  of  opinion 
that  the  orders  of  Vice  Chancellor  Kinders- 
ley  are  right,  though  not  exactly  upon  the 
gTuonds  on  which  his  Honour  has  been 
represented  to  have  proceeded.  I  think  the 
present  motions  must  be  dismissed;  but, 
considering  the  general  interest  in  the  ques- 
tion,   and  the  importance  of  having  an 
authoritative  decision  upon  it,  the  costs  of 
all  parties  ought  to  be  paid  by  the  liqui- 
dators out  of  the  estate. 

I  may  add,  that  Lo£D  Justicb  Tubnbb, 
who  renudned  in  town  for  the  purpose  of 
assisting  in  the  hearing  of  the  case,  agrees 
with  this  judgment 

Lord  Justice  Ki^ioht  Bsuce.  —  As 
do  L 

Bolicitcun — Metsn.  Maynwrd,  Son  k  Markby,  for 
official  liqaidator. 


Chelmspokd,  LC.  ) 

July  11.       ; 


SPIBETT  V.  WILLOWS. 


Nsw  Susies,  35.— Chaho. 


Baron  and  Feme — Wif^s  Equity  to  a 
Settlefnent — Amount  to  be  settled — Ultimate 
Trust  for  the  Httshand, 

By  a  marriage  settlement ,  2,000^.,  part 
of  a  mortgage  debt  of  4,000^.,  belonging  to 
the  vfifey  was  settled  upon  trusts  which  en- 
tirely excluded  the  husband^  and  the  remaii^ 
ing  2,000/.  was  left  unsettled.  The  hiuhand 
having  become  bankrupt^  the  Court  approved 
of  a  settlement  of  three-fourths  of  the  latter 
sum  upon  the  wife  and  children,  with  the 
ultimate  trust  in  default  of  children  for  the 
husbandy  without  regard  to  the  question  of 
survivorship. 

By  the  settlement,  dated  the  13th  of 
March,  1861,  made  on  the  marriage  of  the 
defendant  Henry  Willows  with  lus  present 
wife,  then  Elisabeth  Story,  widow,  a  mort- 
gage debt  of  4,000^,  due  to  the  lady,  was 
assigned  to  trustees,  upon  trust,  as  to  2,000/. 
and  interest,  for  Mrs.  Willows  for  her  life 
for  her  separate  use,  without  power  of 
anticipation,  with  remainder  to  her  children 
by  her  then  intended  or  any  future  husband, 
and  in  default  of  children,  for  certain 
brothers  and  sisters  of  Mrs.  Willows ;  and 
it  was  declared  that  the  sum  of  2,000/. 
and  interest,  the  remaining  half  part  of  the 
mortgage  debt,  should  not  be  in  any  way 
subject  to  the  trusts  of  the  settlement 
thereby  made,  but  should,  while  it  remained 
on  the  security  aforesaid,  be  held  by  the 
trustees,  in  trust  only  for  Mrs.  Willows,  her 
executors,  administrators  and  assigns,  and 
when  realized  be  paid  over  to  her  or  them 
in  the  same  manner  as  she  or  they  would 
have  been  entitled  to  receive  the  same  in 
case  the  settlement  had  not  been  made. 

A  post-nuptial  settlement  of  the  2,000/. 
so  excepted  firom  the  ante-nuptial  settle- 
ment was  afterwards  executed,  but  was  set 
aside  as  being  in  fraud  of  the  husband's 
creditors  ;  and  by  an  order  of  Lord  Chan- 
cellor Westbuiy  it  was  referred  to  the  Judge 
in  chambers  to  inquire  whether,  having 
regard  to  the  original  settlement  made  on 
the  marriage  and  to  the  present  circum- 
stances of  the  husband,  who  had  become 
bankrupt,  any  and  what  additional  settle- 
ment ought  to  be  made  out  of  the  unsettled 
6D 
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sum  of  2,000^.  on  Mrs.  Willows  and  the 
children,  if  any,  of  the  marriage ;  and  it 
was  declared  that  so  much  of  that  sum  as 
should  not  be  required  for  the  purpose  of 
any  such  settlement  was  applicable  to  the 
payment  of  the  debts  of  the  plaintiff,  a  cre- 
ditor of  the  husband,  and  his  costs  of  suit(l). 

Under  this  reference,  Sir  John  Stuart, 
y.C,  made  an  order  directing  that  1,500/., 
part  of  the  unsettled  sum  of  2,000/.,  should, 
after  payment  thereout  of  the  costs  of  the 
suit,  be  settled  on  Mrs.  Willows  for  her  life, 
with  remainder  to  her  children,  and  in 
default  of  children,  to  the  husband. 

Mrs.  Willows  appealed  from  this  decision. 

Mr,  Bacon  and  Mr.  Harton  Smithy  for 
the  appellant,  contended  that  the  whole 
fund  ought  to  be  settled  on  the  wife— - 
Barrow  v.  Barrow,  5  De  Gex,  M.   & 

G.  782 ;  s.  c.  18  Beav.  529 ;  24  Law 

J.  Rep.  (N.8.)  Chanc.  267. 
Gilchrist  ▼.  Cator,  I  De  Oex  &  Sm. 

188. 
In  re  KincaifTs  Trust,  1  Drew.  326; 

s.  c.  22  Law  J.  Rep.  (n.b.)  Chanc. 

395. 
In  re  Welchman,  1  Giff.  31;  s.  c.  28 

Law  J.  Rep.  (n.s.)  Chanc.  647. 
Smith  V.  Smith,  3  Giff.  121 ;  s.  c  30 

Law  J.  Rep.  (k.s.)  Chanc.  637. 
Newman  v.  Wilson,  31  Beav.  34. 
Dunkley  v.  Dunkley,  2  De  Gex,  M.  ^ 

G.  390. 
In  re  Merriman's  Trust,  10  W.  Rep. 

334 ;  s.  c.  31    Law  J.  Rep.  (n.s.) 

Chanc.  367. 
Archer  v.  Dowsing,  32  Law  Times,  269. 
And  the  ultimate  trust  in  de&ult  of  chil- 
dren ought  to  be  for  Mrs.  Willows  if  she 
survives  her  husband — 

Carter  v.  TaggaH,  1  De  Gex,  M.  k  G. 

286;   S.C.  21   Law  J.    Rep.  (n.s.) 

Chanc.  216. 
Bagshaw  ▼.  Winter,  5  De  Gex  &  Sm. 

466. 
Watson  V.  Marshall,  17    Beav.    363; 

8.C  22  Law  J.  Rep.  (n.s.)  Chanc.  895. 
Gent  V.  Harris,  10  Hare,  383. 
Buncombe  v.  Greenacre,  29  Beav.  678 ; 

8.  a  30  Law  J.  Rep.  (n.s.)  Chanc.  882. 
Ward  V.  Yates,  1  Dr.  &  Sm.  80. 
2  Seton  on  Decrees,  665,  n. 


Levfin  on  Trusts,  481,  4th  edit 
3  Damdson's  Conv,,  141,  2nd  edit 
Mr,  Malms  and  Mr»  Phear,  in  support 
of  the  order,  cited — 

Napier  v.  Napier,  1  Dr.  AW.  407.  • 
Ex  parte  Pugh,  1  Drew.  202. 
Coster  V.  Coster,  9  Sim.  597 ;  s.  c  8 
Law  J.  Rep.  (n.s.)  Chanc.  230. 
Mr,  Nalder  appeared  for  the  trustees  of 
the  original  settlement 
Mr,  Horton  Smith  replied. 

The  Lord  Chancellor  said  die  genoal 
rule  was,  that,  in  the  absence  of  special 
circumstances,  one-half  of  the  wife's  pro- 
perty should  be  settled  upon  her,  and  the 
residue  should  go  to  the  husband  or  his 
assignees;  and  the  usual  practice  was  to 
give  the  ultimate  remainder  in  the  wife's 
^are  to  the  husband  in  the  event  of  hia 
surviving  her  and  there  b^ng  no  children ; 
though  circumstances,  no  doubt,  might 
arise  which  would  prevent  the  Court  firom 
foUowing  the  ordinary  rule. 

In  this  case  there  was  a  sum  of  4,000/. 
belonging  to  the  wife,  of  which  2,000/.  was 
settled  on  the  marriage,  and  the  otiier 
2,000/.  became  the  subject  of  a  settlement, 
which  was  set  aside  as  fraudulent  against 
the  husband's  creditors ;  and  that  2,000t 
being  set  loose,  the  question  was,  what  was 
to  be  done  widi  it  I  The  Vice  Chancellor 
considered  that,  instead  of  the  husband  being 
entitled  to  one-half,  he  ought  only  to  have 
one-fourth,  and  that  the  remaining  three- 
fourths  should  be  settled  on  the  wife  and 
children,  with  the  ultimate  remainder,  in 
default  of  children,  to  the  husband,  irTe> 
spective  of  survivorship.  The  discaetimi 
in  this  case  had  been  exercised  by  a  Judge 
of  very  great  experience ;  and  unless  th^e 
were  special  circumstances  which  shewed 
very  clearly  that  the  discretion  had  been 
improperly  exercised,  he  should  not  int^- 
fere  with  it  Li  his  Lordship's  opinion, 
there  were  no  such  special  drcumstanoes : 
the  learned  Vice  Chancellor  had  exercised 
a  very  sound  discretion,  and  the  appeal 
must  therefore  be  dismissed,  with  costs. 

Soliciton— Mr.  F.  M.  BUke,  agent  for  Moas  & 
Lowe,  Hull,  for  appellant;  Meean.  Oovwdale 
ft  Co.,  agenta  for  Mi.  W.  H.  Goy,  Bart«w»- 
Hiimber,  for  the  truateea. 


(1)  84  Law  J.  Rep.  (K.s.)  Chanc.  109. 
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1866. 

May  11,  U, 
15,17; 
July  13. 


Prescription — Use  of  Waste  Water  for 
upwards  of  Forty  Years — Statute  2  d;  B 
Will.  4.  e.  71.  *.  2.  —  Artificial  Water- 
course — Impossibility  of  pre-existing  Orant^ 
exc^  ultra  Vires — Pvblic  Companies, 

The  8,  and  W»  Canal  communicated^  at 
its  highest  levels  with  the  B.  Canal  at  its 
lowest  leveL  Owing  to  the  unscientific  con- 
struction of  the  locks  on  the  B,  Canal-^  during 
a  period  of  upwards  of  seventy  years  there 
had  flowed  into  the  8.  and  W.  Caned  from 
the  B,  Canalf  with  every  barge  that  passed 
up  or  down  the  latter  into  or  out  of  the 
former,  a  much  larger  .volume  of  water 
than  need  have  passed  or  escaped  if  the 
system  of  locks  had  been  more  ingeniously 
contrived 

The  proprietors  of  the  B.  Canal  pro- 
posed to  improve  the  machinery  on  their 
canal,  so  as  to  put  a  stop  to  this  unnecessary 
waste  or  flaw  of  water.  The  proprietors  of 
the  8  and  W,  Canal  sought  to  restrain  them, 
on  the  ground  that  they  had  acquired  a 
prescriptive  right  by  user,  during  a  much 
longer  period  than  forty  years,  to  that 
amount  of  water  which  they  had  enjoyed 
during  such  period.  They  also  claimed 
the  right  by  parliamentary  contrttct  and 
by  special  agreement: — Held,  affirming  the 
judgment  of  the  Lords  Justices  of  Appeal, 
overruling  that  of  Stuart^  V.C,  that  the  true 
construction  of  the  acts  of  parliament  cited 
failed  to  establish  the  appellant^  claim  under 
the  parliamentary  contract,  and  that  no 
special  agreement  was  proved. 

Held,  also,  that  had  any  such  agreement 
or  grant  been  at  any  time  made  by  the 
respondents^  company,  it  would  have  been 
ultra  vires  and  unlawful 

Held,  cUso,  that  as  no  grant  could  at  any 
time  have  been  lawfully  made,  no  prescrip- 
tive right  by  user  could  be  claimed  or  be 
deemed  absolute  or  indefeasible  under  the 
2nd  sectioti  of  the  Prescription  Act, 

Held,  also,  that  the  doctrine  as  to  use  of 
water  in  natural  or  artificial  streams,  does 
not  apply  to  water  passing  through  locks 


in  a  canal,  such  water  being  accumulated 
under  the  authority  of  the  legislature,  to  be 
used  in  a  particular  manner  for  the  benefit 
of  the  public. 

The  appellants  were  a  canal  company, 
incorporated  by  an  act,  6  Geo.  3.  a  xcvii., 
with  power  to  construct  a  canal  from  the 
Severn  to  the  Trent,  passing  within  two 
miles  of  Wolverhampton,  at  a  place  called 
Autherley. 

The  respondents  were  a  canal  company, 
incorporated  by  an  act,  8  Geo.  3.  c.  xxzix., 
with  power  to  construct  a  canal  from  Bir- 
mingham to  Bilston,  which  is  in  the  parish 
of  Wolverhampton,  and  thence  to  commu- 
nicate with  the  appellants'  canal  at  Auther- 
ley; and  their  act  provided  that  if^  after 
making  the  canal  from  Birmingham  to  Bil- 
ston, they  failed  to  make  the  extension  from 
Bilston  to  Autherley,  so  as  to  effect  a  free, 
easy  and  perfect  communication  between 
Birmingham  and  the  appellants'  canal,  the 
appellants  should  have  liberty  to  complete 
the  navigation,  and  to  repair  and  support 
the  same  when  made. 

The  respondents  made  the  canal  from 
Birmingham  to  Bilston,  but  they  failed 
to  make  the  proposed  extension  or  canal 
of  communication  from  their  own  canal  at 
the  latter  place  to  the  appellants'  canal  at 
Autherley.  Thereupon,  in  May,  1770,  the 
appellants  presented  a  petition  for  leave  to 
bring  in  a  bill  to  empower  them  to  make 
the  same,  the  act  of  8  Geo.  3.  c.  xxxix.  not 
giving  them  the  necessary  powers  to  pur- 
chase lands,  and  to  raise  funds  for  this 
purpose. 

In  consequence  of  this  petition,  the  two 
companies  came  to  an  arrangement,  under 
which  each  company  appointed,  by  deed, 
Commissioners  to  construct  the  canal  of 
communication,  the  Birmingham  Canal 
Company  investing  them  for  the  time  and 
purpose  with  the  power  to  exercise  their  own 
statutory  powers  for  purchasing  lands,  and 
for  raising  funds  by  mortgage,  Ac.  No 
plans  were  laid  before  parliament  for  its 
sanction  as  to  the  number  or  height  of  the 
locks  to  be  constructed.  The  length  of 
the  canal  of  communication  was  a  little 
more  than  1  mile  and  3  furlongs,  and  the 
£sdl  from  Bilston  to  Autherley  was  132  feet. 
The  Commissioners  caused  the  canal  to  be 
made  with  twenty  locks,  and  their  mode  of 
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constniction  occasioned  a  conedderable  loss 
of  water  to  the  Birmingham  Canal,  which 
might  have  been  saved  by  another  or  more 
scientific  system  of  lockage. 

About  twenty  years  after  the  canal  was 
completed,  under  the  direction  of  the  Com- 
missioners, the  respondents  effected  one 
improvement  in  this  system  by  substituting 
two  locks  of  an  average  fall  of  about  5  feet 
each,  for  a  single  lock>  which  previously  had 
a  &11  of  upwards  of  1 0  feet,  thereby  increas- 
ing the  number  of  locks  from  twenty  to 
twenty-one,  and  considerably  reducing  the 
escape  of  water  from  their  canal  to  that  of 
the  appellants.  They  now  proposed  to  put 
an  opening  in  the  side  of  the  lowest  lock, 
the  bottom  of  such  opening  to  be  2  feet 
above  the  level  of  the  water  in  the  appellants' 
canal ;  the  opening  to  be  connected  with  a 
heading,  whence,  by  steam,  the  water  would 
be  forced  through  pipes  back  to  the  highest 
level  of  the  respondents'  canal,  so  that  the 
same  water  might  be  used  over  and  over 
again  for  the  traffic  on  their  own  canal, 
instead  of  escaping  as  heretofore  to  that  of 
the  appellants. 

The  supply  of  water  which  the  latter  had 
been  enjoying  for  so  many  years  from  the 
respondents'  canal  had  tended  materially 
to  keep  up  the  depth  of  water  in  their 
canal  necessary  for  their  traffic,  and  its 
cessation  in  consequence  of  the  proposed 
works  might  result  in  the  stoppage  of  their 
traffic,  unless  they  went  to  the  expense  of 
adopting  on  their  own  canal  some  similar 
or  other  mode  for  keeping  up  the  requi- 
site depth  of  water.  They  therefore  filed 
their  bill  for  an  injunction  to  restrain  the 
respondents  from  erecting  any  works  to 
diminish  the  flow  of  water  from  the  higher 
into  the  lower  canal,  which  the  latter  had 
enjoyed  for  so  long  a  period  of  time.  They 
claimed  a  right  to  this  supply  by  contract, 
by  statute  and  by  usage. 

Vice  Chancellor  Stuart  had  granted  the 
injunction,  on  the  ground  that  the  respon- 
dents could  not  now  disturb  a  state  of  things 
which  they  had  suffered  to  continue  for  so 
lengthened  a  period,  and  tliat  the  appellants 
had  acquired  an  indefeasible  right  by  user 
during  that  time  under  the  Prescription 
Act. 

On  appeal,  the  Lords  Justices  of  Appeal 
overruled  his  Honour's  order,  and  dismissed 
the  bin.    Hence  the  present  appeal 


Several  acts  of  parliament  were  referred 
to  in  the  arguments  and  in  the  judgments 
of  the  learned  Lords  which  are  not  neces- 
sary to  be  set  out  in  the  statement  of  tbe 
case. 

The  Attorney  General  (Sir  Romidell 
Palmer  J  and  Mr,  Craig  (with  them  Mr. 
Joliffe)^  for  the  appellants. — The  vaiioos 
statutes  affecting  the  respective  csnals 
shew  that  the  l^islature  intended  thst 
the  appellants  should  have  this  right; 
the  respondents  are  prevented  by  act  of 
parliament  from  shortening  or  vaiying  the 
line  of  canal;  the  only  object  of  this  pro- 
hibition must  have  been  to  prevent  them, 
by  shortening  the  line,  from  decreasing  the 
number  of  locks,  and  consequent  flow  of 
escape  water.  By  the  258th  section  of  the 
5  Will  4.  c  zxxiv.,  consolidating  the  varioos 
acts  affecting  the  respondents,  the  respon- 
dents are  prohibited  from  doing  aoytidng 
to  impede  the  navigation  on  the  appellants' 
canal,  and  the  respondents  could  only  im- 
pede by  withholding  the  water.  Another  set, 
which  empowers  the  respondents  to  con- 
struct side  locks  on  a  branch  canal,  shews 
that  the  legislature  intended  that,  with- 
out  the  permission  of  the  appellants,  the 
respondents  were  not  to  alter  the  original 
construction.  There  are  other  enactoents 
providing  against  the  respondents  per- 
mitting the  water  in  their  highest  level 
to  be  of  less  than  a  certain  level,  Ac, 
which  all  shew  this  l^islative  intention. 
The  appellants'  right  depends  also  on 
contract  The  deed  shews  that  they  have 
an  interest  in  the  canal,  and  therefore  in 
the  locks,  which  are  component  parts  of 
the  canaL  These  were  constructed  under 
the  authority  of  both  parties ;  they  are  the 
result  of  common  contract,  and  cannot  be 
changed  except  by  common  consent  The 
appellants  have  obtained  the  right  by  pre- 
scription, by  user  for  a  period  far  longer 
than  that  fixed  by  the  Prescription  Act 
A  canal,  though  dedicated  by  act  of  par- 
liament to  public  use,  has  the  same  charsc- 
ter  as  a  natural  watercourse ;  it  may  be 
intermittent,  but  it  is  uninterrupted.  This 
fight  by  prescription  is  independent  of 
any  power  in  the  respondents  to  gnnt 
Although  before  the  Prescription  Act 
length  of  time  only  ran  where  a  grant  conld 
have  been  supposed,  that  act  contemplates 
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two  periods,  one  of  twenty  years,  the  other 
of  forty  years;  the  one  period  is  fixed  for 
cases  where  grant  might  have  been  made, 
the  latter  period  applies  to  any  case  what- 
soever, the  provision  of  the  statute  being 
'^  that  where  any  way  or  other  easement, 
watercourse,  or  use  of  water  shall  have  been 
enjoyed  as  aforesaid  for  the  fiill  period  of 
forty  years,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  unless  it 
shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  given 
or  made  for  that  purpose,  by  deed  or  writ- 
ing." The  alteration  by  which  two  locks 
were  substituted  for  one  must  be  presumed 
to  have  been  made  by  consent. 

On  the  question  of  prescription,  the  fol- 
lowing cases  were  cited  by  the  appellants  : 
Arhorigkt  v.  Gell,  6  Mee.  &  W.  203; 
s.  c  8  Law  J.  Rep.  (n.s.)  Exch.  201. 
Tabling  v.  Jones,  1 1  H.L.  Cas.  290 ;  &  c. 

34  Law  J.  Rep.  (n.s.)  C.P.  342. 
The  Rochdale  Canal  Company  v.  Rod- 
cliffe,   18  Q.B.   Rep.  287;    s.c.   21 
Law  J.  Rep.  (n.s.)  Q.B.  297. 
The  Rochdale  Canal  Company  v.  Kingy 
2  Sim.  N.S.   78;    s.  c.  20  Law  J. 
Rep.  (n.s.)  Chanc.  675. 
Mag<yr  v.  Ckadwick,  11  Ad.  <k  E.  671 ; 
&  c.    9   Law  J.   Rep.    (n.s.)    Q.R 
159. 
EUtoell  V.  the  Birmingham  Canal  Com- 
pany, 3  H.L.  Cas.  812. 

Mr.  Bacon  and  Mr,  E.  E,  Kay,  for  the 
respondents.  —  The  acts  of  parliament 
confer  no  such  right  as  that  claimed  by 
statute.  There  were  no  deposited  plans, 
and  the  act  of  parliament  could  not  have 
proceeded  on  the  contemplation  of  any  num- 
ber of  locks  at  any  particular  places ;  these 
locks  were  left  entirely  within  the  respon- 
dents' arbitrament.  The  only  duty  imposed 
by  the  legislature  was  to  make  and  maintain 
a  free,  easy  communication,  open  for  the  use 
of  barges  passing  to  and  from  the  appellants' 
canal,  with  sufficient  depth  of  water.  Their 
act  gave  the  respondents  power  to  construct, 
erect  and  make,  and  also  to  alter,  repair, 
amend,  widen  or  enlarge  all  matters  and 
things  which  they  should  think  necessary 
and  convenient  for  the  making,  extending, 
preserving,  improving  and  using  the  navi- 
gation; and  this  power  has  never  been  sur^ 
rendered,  and  there  is  no  word  in  any  of 


the  acts  nor  in  the  deed  to  control  this 
power.  The  provision  to  maintain  3  feet 
of  water  in  the  respondents*  highest  level, 
may  be  taken  as  the  measure  of  their  right 
under  the  statute.  The  power  to  construct 
side  locks  in  the  branch  canals  was  requi- 
site, because  powers  were  required  to  pur- 
chase land  for  the  purpose  under  the 
8  Gea  3.  c.  xxxix.  The  respondents  have 
the  power.  Where,  in  other  cases,  the  appel- 
lants were  intended  to  be  secured  a  certain 
supply  of  water  from  other  canals,  this 
right  was  carefully  secured  by  special  enact- 
ment; the  absence  of  such  enactment  here 
implies  an  absence  of  such  an  intention. 
This  right  was  valued  at  upwards  of  3,000/. 
a  year,  and  it  was  not  to  be  implied  from 
chance  expressions  or  phrases,  such  as  those 
which  the  appellants  had  gathered  from 
the  various  acts  of  parliament  affecting 
the  respective  canals.  The  act  of  consoli- 
dation confers  no  new  rights.  It  only 
secures  rights  existing  prior  to  that  act. 
There  could  be  no  valid  agreement  or  grant 
such  as  claimed.  The  power  of  the  respon- 
dents to  grant  or  agree  is  limited  by  their  act 
of  incorporation,  and  their  duties  arising 
thereunder  to  the  public  and  their  share- 
holders, and  therefore  unless  the  plaintiffs 
shew  a  legal  right,  the  Court  of  Chancery 
should  give  them  no  relief  The  joint  com- 
mittee were  appointed  only  to  see  that  the 
communication  was  made,  the  respondents 
having  neglected  to  do  it.  The  deed  provides 
that  when  the  canal  was  completed,  and 
the  costs  of  making  it  should  have  been 
raised  and  paid,  the  powera  of  the  Commis- 
sioners should  cease.  The  appellants  have 
no  common  interest  in  the  respondents' 
canal,  except  in  the  communication;  the 
common  consent  only  went  to  make  and 
maintain  a  communication ;  the  machinery 
is  under  the  dominion  of  the  respondents; 
the  minutes  of  the  proceediugs  of  the  re- 
spondents' company  shew  that  they  always 
intended  to  make  some  alterations ;  the  right 
to  do  so  was  exercised  when  they  con- 
structed the  twenty-first  lock.  As  there  could 
have  been  no  grant  by  possibility,  there 
could  be  no  claim  by  prescription.  This  is 
no  stream.  A  canal  is  not  a  cursus  or 
fiumen  aquce.  The  flow  is  intermittent, 
uncertain,  varying  with  the  mode  in  which 
the  bargemen  use  the  locks  and  the  number 
of  boats  that  pass. 
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The  following  antliozitieB  were  dted  by 
the  respondents  on  the  question  of  prescrip- 
tion and  user : 

Elliot  y.  the  Ncrth-Eagtem  Bailway 

Company,  1  Jo.  &  H.  145;  8.C.  10 

H.L.  Cas.  333;  32  Law  J.  Rep.  (n.&) 

Chanc.  402. 
OaU  on  EoMmenU,  264. 
The  Rochdale  Canal  Company  ▼.  Bad- 

cliffe,  nbi  supra. 
Wood  v.  Wand,  3  Ezch.  Rep.  748; 

s.a  18  Law  J.  Rep.  (k.s.)  Ezch.  305. 
OavedY.  MaHyn,  34  Law  J.  Rep.  (n.b.) 

C.P.  353. 
Qreatrex  v.  Haywxrd^   8  Exch.   Rep. 

291;  B.C  22  Law  J.  Rep.  (N.&)  Exch. 

137. 
Baw9tr<mY,  Taylor j  11  Ezch.  Rep.  369; 

8.  a  25  Law  J.  Rep.  (k.s.)  Ezch.  33. 
Broadbent  ▼.  Bamtbcitomy  1 1  Ezch.  Rep. 

602 ;  s.  c.   25  Law  J.  Rep.   (k.s.) 

Exch.  115. 

The  Lord  Chancbllob  (Lobd  Chielms- 
ford).  —  The  question  to  be  decided 
upon  this  appeal  is  one  of  some  diffi- 
culty; but,  after  careful  consideration  of 
the  acts  of  parliament  relating  to  the  two 
companies,  parties  to  the  suit,  I  have  arrived 
at  the  conclusion  that  the  appeUants  were 
not  entitled  to  the  interposition  of  the 
Court  of  Chancery  to  prevent  the  respon- 
dents doing  the  acts  which  it  was  their 
intention  to  do. 

The  appellants'  canal  was  made  under  the 
powers  conferred  by  an  act,  6  Gea  3.  c  zcvii, 
"  for  making  and  maintaining  a  navigable 
cut  or  canal  from  the  river  Severn,  to  cross 
the  river  Trent,  and  to  conmiunicate  with 
a  canal  intended  to  be  made  between  the 
said  river  Trent  and  the  river  Mersey." 
The  respondents,  two  years  afterwards,  ob- 
tained an  act,  8  Qeo.  3.  c  xzxix.,  entitled 
'^An  Act  for  making  and  maintaining  a 
navigable  cut  or  canal  from  Birmingham  to 
Bilston,  and  from  thence  to  Autherley,  there 
to  communicate  with  the  canal  now  making 
between  the  Severn  and  the  Trent."  One 
of  the  main  objects  of  this  act  appears,  by 
the  84th  section,  to  have  been  to  form  a 
communication  with  the  appellants'  canal, 
at  or  near  Autherley,  '*  so  as  to  make  and 
effect  a  free,  easy  and  perfect  communica- 
tion between  the  town  of  Birmingham  and 
the  said  canaL" 


Autherley,  where  the  junction  between 
the  two  canals  was  to  be  formed,  ia  at  the 
summit  level  with  the  appellants'  canal,  bat 
132  feet  below  the  level  of  the  part  of  the 
respondents'  canal  which  was  to  be  nuule 
from  Bilston  to  Wolverhampton.  It  oc»»e- 
quently  became  necessaiy,  in  order  to  efiect 
tiie  communication  betweoi  the  two  canaiis 
that  there  should  be  a  series  of  locks  on 
the  respondents'  canal,  by  means  of  mrhieh 
boats  might  peas  from  the  one  level  to  the 
other. 

The  respondents  did  not  complete  thdr 
canal  so  as  to  establish  a  commnnicaticm 
with    the    appellants'    canal  within     the 
six  months  limited  for  that  purpose    by 
the  84th  section  of  their  act   The  appel- 
lants, in  consequence  of  this  delay,    pre- 
sented a  petition  to  parliament,    praying 
for  leave  to  bring  in  a  bill  to  enable  them 
to  cany  effectuaUy  into  execution  the  met 
for  making  the  canal  from  Birmingham  to 
Bilston,  and  thence  to  Autherley.     This 
application  to  parliament  led  to  an  arrange- 
ment between  the  companies,  which  was 
carried  into  effect  by  a  deed  of  agreemmt 
of  the  2nd  of  March,  1771,  which,  reciting 
the  fiedlure  of  the  respondents  to  compile 
their  canal  and  the  petition  of  the  appellants 
to  parliament,  appointed  nine  persons,  foor 
on  the  part  of  tiie  respondents  and  five  on 
the  part  of  the  appellants,  who  were  **  in- 
vested with  full  and  absolute  power  and 
authority  forthwith  to  make,  extend,  c<mi- 
tinue  and  perfect  the  said  canal."  This  agree- 
ment does  not  appear  to  have  been  intended 
to  make  any  alteration  in  the  respective 
rightis  and  liabilities  of  the  two  companies. 
The  office  of  the  persons  appointed  by  the 
deed    was    to    complete    ^Hhe    canal    of 
communication  "  (as  it  is  called),  whatever 
might  be  involved  in  that  object  under  the 
terms  of  the  act  of  parliament.   The  canal 
was  finished,  and  the  junction  between  the 
two  canals  made  in  1772,  and  the  respon- 
dents were  bound  under  their  act  to  main- 
tain the  communication  thus  completed. 

The  mode  in  which  the  difference  of  level 
on  the  two  canals  was  originally  provided 
for  was  by  a  series  of  twenty  locks  upon  the 
respondents'  canal,  the  lowest  lock  being 
about  20  yards  from  the  appellants'  canal; 
when  the  lower  gates  of  this  lock  are 
open  the  water  in  it  is  upon  a  level  with 
the  water  in  the  appellants'  canaL  Before 
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1791  an  additional  lock  nearest  bat  one 
to  the  junction  was  made  by  the  respon- 
dents. It  was  suggested  rather  than  asserted, 
that  this  new  lock  was  made  by  arrange- 
ment between  the  two  companies.  Of  this 
there  is  no  proof  one  way  or  the  other;  but 
there  can  be  no  doubt  that  the  respondents 
had  a  right  under  their  act  to  construct 
locks,  and  to  do  all  such  other  matters  and 
things  which  they  should  think  necessary 
and  convenient  for  the  making,  effecting,  ex- 
tending, presendng,  improving,  completing 
and  using  their  navigation,  as  might  con- 
sist with  the  preservation  and  maiotenance 
of    the  communication  between  the  two 

The  effect  produced  by  the  additional 
lock  was  to  reduce  the  £eJ1  at  the  two  lowest 
locks  on  the  respondents'  canal,  the  fall  at 
the  lowest  of  aU  having  been  thus  reduced 
from  10  feet  to  4  feet  10  inches. 

There  is  a  difference  of  level  at  the  several 
locks  on  the  respondents'  canal.  The  fall 
is  greatest  at  tBe  nineteenth  lock,  and  when 
this  lock  is  open  more  water  flows  from  it 
than  is  required  to  fill  the  last  lock,  and 
the  excess  escapes  over  weirs  into  the  canal 
of  the  respondents  below  this  lock,  and 
thence  into  the  appellants'  canaL 

'  The  communication  between  the  two 
canals  has  been  kept  up  and  continued  as 
before  described  from  the  completion  of  the 
canal  of  communication  down  to  the  pre- 
sent  time. 

In  1835  an  act  was  passed,  5  Will  4. 
c  xxxiv.,  "  to  consolidate  and  extend  the 
powers  and  provisions  of  the  several  acts 
relating  to  the  Birmingham  Canal  Navi- 
gation." By  the  13th  section  of  this  act  the 
respondents  are  empowered  "  from  time  to 
time  to  raise  the  water  of  the  said  canals 
firom  one  level  to  another,  or  to  any  reser- 
Toirs;"  but  a  restriction  is  put  upon  the 
power  by  the  83rd  section  of  the  act.  That 
section  prevents  the  respondents  from  draw- 
ing down  or  raising  or  throwing  up  any 
water  from  or  out  of  the  Wolverhampton 
Level  for  any  purpose  whatever,  when  the 
depth  of  the  water  in  the  level  shall  stand 
less  than  3  feet  perpendicular,  "to  be 
reckoned  (as  to  the  appellants'  canal) 
from  the  top  of  the  sill  of  the  upper  gate 
of  the  lock,  on  that  end  of  the  said  level 
if^hich  is  towards  Autherley ;  and  it  enacts, 
that  in  case  the  respondents  shall,  at  any 


time  thereafter,  draw  down  or  raise  or 
throw  up  any  water  from  or  out  of  the 
Wolverhampton  Level,  when  the  depth  of 
water  in  the  level  shall  stand  less  than 
3  feet  perpendicular,  all  the  damages  sus- 
tained by  the  appellants  shall  be  assessed 
by  a  jury. 

Upon  this  section  three  things  may  be 
observed :  1.  A  depth  of  3  feet  of  water 
at  the  Wolverhampton  Level  must  have 
been  considered  necessary  for  the  united 
purposes  of  the  two  canals,  and,  conse- 
quently, the  appellants  have  a  right  in 
the  water  of  the  respondents'  canal  to  this 
extent  2.  Subject  to  the  obligation  of 
keeping  up  this  depth  of  water  at  the  Wol- 
verhampton Level,  the  respondents  are 
entitled,  under  the  15th  section  of  the  act, 
to  deal  with  the  water  in  their  canal  as 
they  think  expedient,  provided  they  do  not 
thereby  interrupt  the  communication  with 
the  canal  of  the  appellants.  3.  If  any 
operations  of  the  respondents  upon  their 
own  canal  are  calculated  to  reduce  the 
depth  of  water  at  the  Wolverhampton  Level 
below  3  feet,  the  appellants  have  a  right 
to  stop  them  by  injunction;  but  if  these 
operations,  in  fact,  reduce  the  level  below 
the  required  depth,  and  the  appellants  sus- 
tain damage  (arising  probably  from  the 
obstruction  of  the  communication  with  their 
canal),  they  are  entitled  to  recover  the 
amount  of  such  damage.  It  might  happen 
that  the  lowering  of  the  depth  at  the  Wol- 
verhampton Level  would  occasion  no  dam- 
age at  all  to  the  appeUants,  but  that  their 
cuial  might  work  in  conjunction  with  the 
respondents'  canal  as  freely  as  before;  and, 
therefore,  I  cannot  think  that  the  83rd 
section,  providing  a  particubr  remedy  for 
a  particular  case,  intended  to  confine 
the  appellants  to  tlds  remedy,  whenever  the 
respondents  interrupted  or  impeded  the 
communication  between  the  two  canals. 

Great  stress  was  laid  by  the  appellants 
upon  the  saving  clause  in  Uie  258tli  section 
of  the  act  of  5  Will  4.  c  xxxiv.,  which  pro- 
vides (amongst  other  things)  that  nothing 
in  the  act  contained  should  authorize  or 
empower  the  respondents  to  obstruct  the 
navigation  of  the  appellants'  canal,  or  in 
anywise  to  shorten  or  vary  all  or  any  of  the 
respondents'  canals,  so  as  thereby  to  impede 
the  navigation  of  the  canal  of  the  appel- 
lants,  without  their  consent    The  word 
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*^  canal,"  by  the  interpretation  clause  of 
the  act,  inclndes  "  communication,"  and  the 
respondents  are,  therefore,  prohibited  from 
shortening  or  varpng  the  communication 
between  their  canal  and  the  appellants'  so 
as  to  impede  the  navigation. 

The  respondents  say,  that  the  object  of 
this  provision  is  merely  to  prevent  their 
varying  their  canals  by  shortening;  and  as 
a  proof  of  it,  they  refer  to  the  next  section, 
the  259th,  in  which  the  same  expressions 
are  used  with  respect  to  the  Wyrley  and 
Essington  Canal,  which  is  at  a  higher  level 
than  the  respondents'  canal,  and  which, 
therefore,  cannot  be  affected  merely  by  a 
variation  in  the  quantity  of  water  in  the 
respondents'  canal.  But  it  is  needless  to 
criticize  very  nicely  the  language  of  this 
section,  because  it  is  clear  that  the  legisla- 
ture must  have  intended,  at  least,  to  pro- 
hibit any  alteration  in  the  respondents' 
canal  which  interrupts  the  free,  easy  and 
perfect  communication  with  the  appellants' 
canal,  which  it  was  one  of  the  main  objects 
of  the  act  of  8  Geo.  3.  c  zxxix.  (for  maJcing 
the  respondents'  canal),  to  establish  and 
maintain.  If,  therefore,  the  respondents  were 
to  draw  off  or  divert  so  much  of  Ihe  water 
from  their  own  canal  as  to  interrupt  the 
continued  communication  with  the  appel- 
lants' canal,  whether  it  would  be  compre- 
hended within  the  prohibition  to  vary  their 
canal  or  not,  it  would  so  entirely  defeat  the 
object  of  the  legislature,  that  if  threatened 
to  be  done,  and  proof  given  that  if  done 
this  consequence  would  inevitably  follow, 
an  injunction  ought  to  be  granted  to  restrain 
them.  The  question  is  whether  the  appel- 
lants have  shewn  that  the  intended  opera- 
tions of  the  respondents  would  probably  be 
attended  with  such  a  result. 

It  appears  that,  according  to  the  present 
system  of  locks  on  the  respondents'  canal, 
when  a  boat  passes  through  the  locks  there 
is  a  loss  of  7  feet  3  inches  of  water,  being 
equal  to  the  contents  of  the  nineteenth  lock ; 
that  there  is  space  enough  to  increase  the 
number  of  locks,  so  as  to  reduce  the  fall 
at  each  lock  to  2  feet,  whereby  the  loss  of 
water,  by  the  passage  of  each  boat,  would 
be  only  the  contents  of  a  lock  of  2  feet. 
This  depth  of  2  feet  in  the  lowest  lock  of 
the  respondents'  canal,  would  be  just  so 
much  above  the  level  of  the  appellants' 
canal,  and  would  flow  into  it  If  a  reduc- 


tion of  the  fmpply  of  water  to  the  ^pel- 
lants'  canal  to  this  extent  would  not  impede 
the  navigation  of  the  appellants'  canal,  any 
operation  of  the  respondents  upon  their 
own  canal,  producing  a  similar  effect,  could 
not  be  prevented.  Although  the  respcHidents 
propose  to  draw  off^  into  a  heading,  a  por- 
tion of  the  water  from  the  twenty-first  lock, 
for  the  purpose  of  afterwards  raising  it  to 
the  summit  level  of  their  canal  (as  they  are 
empowered  to  do  under  the  15th  secdon  of 
the  5  Will.  4.  c.  xxxiv.),  they  will  leave  in 
this  lock  2  feet  in  depth  of  water  above  the 
level  of  the  appellants'  canal,  by  making 
the  opening  of  the  communication  between 
the  heading  and  the  lock  2  feet  above  the 
level  of  the  water  in  the  respondents'  canal; 
consequently,  when  the  twenty-first  lock  is 
used,  the  depth  of  water  will  be  allowed  to 
pass  into  the  appellants'  canaL  The  evidmoe 
that  this  reduction  of  the  depth  of  water 
in  the  locks  will  impede  the  communication 
between  the  two  canals,  does  not  i^ipear  to 
me  to  be  of  a  very  sa^factory  description. 
The  principal  witness  on  the  subject  ia  Mr. 
Butter,  the  clerk  and  solicitor  of  the  appel- 
lants. He  speaks  to  the  enjoyment,  without 
interruption,  of  all  the  water  which  passed 
down  die  series  of  locks  contained  in  the 
'*  canal  of  communication  "  for  more  than 
seventy  years ;  and  states  that  this  increase 
in  the  supply  of  water  to  the  appellanta' 
canal  must  have  been  foreseen  and  intended 
at  the  time  of  the  passing  of  the  8  Qea  3. 
c.  xxxix.,   and  that  he  believes  it  would 
be  impossible  to  carry  on  the  traffic  of  the 
appellants'  canal,  as  a  canal  communioatiDg 
with  Wolverhampton  and  Birmingham,  if 
deprived  of  the  quantity   of    water  dia- 
chaiged  into  it  by  means  of  the  series  of 
locks  in  the  respondents'  canal.   Mr.  Butter 
is  not  exactly  the  witness  whose  evidence 
might  have  been  expected  upon  this  subject^ 
and  his  belief  as  to  the  intentions  of  the 
legislature  and  as  to  the  quantity  of  wato* 
necessary  for  the  traffic  of  the  appeUanta* 
canal  is  not  entitled  to  much  weight.    He 
is  supposed,  however,  to  be  confirmed  by 
the  answer  of  the  respondents,  in  which 
they  say  they  have  no  doubt  that  the  supply 
of  water,  by  means  of  the  series  of  lodes  in 
their  canal,  has  always  tended,  and  that  it 
does  still  tend  very  materially  to  ke^  up 
the  depth  of  water  required  in  the  appel- 
lants'  canal  for  the  purposes  of  all  their 


Vol.  36.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


763 


traffic,  and  not  particularly  of  that  part  of 
their  traffic  which  ensned  on  the  formation 
of  the  junction  of  the  two  canals.  The 
language  of  Mr.  Rutter,  that  it  would  be 
impossil^le  to  carry  on  the  traffic  of  the 
appellants'  canal,  '^  as  a  canal  communicat- 
ing with  Wolverhampton  and  Birmingham," 
is  ambiguoud.  If  it  means  that  the  whole 
of  the  traffic  upon  the  appellants'  canal  will 
not  be  possible  to  be  carried  on  as  hitherto, 
after  the  proposed  diminution  of  the  supply 
from  the  respondents'  locks,  that  seems  to 
be  conceded  to  them  both  by  the  above 
passage  of  the  respondents'  answer  and 
from  the  evidence  of  Mr.  Thomas,  the  clerk 
of  the  respondents'  company,  who,  after 
stating  that  the  water  discharged  into  the 
appellants'  canal,  by  means  of  the  locks,  is 
not  essential  to  the  working  of  the  canal, 
as  he  believes  it  was  worked  without  any 
such  supply  before  the  canal  of  communi- 
cation was  made,  suggests  expedients  by 
which  the  appellants  can  obtain  the  requi- 
site supply  from  a  different  source.  But  if 
Mr.  Rutter  means  that  the  communication 
between  the  two  canals  will,  in  his  opinion, 
be  impeded  by  the  proposed  works  of  the 
respondents,  I  am  not  at  all  satisfied  that, 
if  the  appellants  receive  out  of  the  respon- 
dents' canal  a  depth  of  2  feet  of  water 
above  their  summit  level,  any  such  injurious 
effect  will  be  produced ;  and  the  appellants 
have  no  right,  under  the  act  of  the  8  Qeo.  3. 
c.  xxxiz.,  to  more  than  a  continual  supply 
of  water,  sufficient  to  keep  open  th'e  com- 
moxiication  between  the  two  canals. 

But  the  appellants  contend  that  although 
this  may  originally  have  been  all  they  were 
entitled  to  under  the  act  of  parliament, 
yet  that  they  have  since  acquired  a  right 
to  the  quantity  of  water  discharged  from 
the  respondents'  locks  into  their  canal  by 
long  use  under  the  Prescription  Act. 

The  2nd  section  of  that  act  (2  &  3 
Will.  4.  c.  71.)  applies  to  a  claim  to  the  use 
of  water  which  may  be  lawfully  made  at 
the  common  law  by  custom,  prescription 
or  grant  Custom  and  prescription  are  here 
out  of  the  question,  and  if  the  respondents 
could  not  have  granted  the  use  of  the  water 
to  the  appellants,  the  act  is  wholly  inap- 
plicable. But  the  respondents  have  not  the 
water  in  their  canal  with  an  absolute  power 
of  dealing  with  it  at  their  pleasure.  When 
the  canal  was  made,  under  the  provisions 
Nsw  Sbriks,  35.— Chanc. 


of  the  act,  8  Geo.  3.  c.  xxxiz.,  the  pubHc  had 
a  right  to  use  it  upon  payment  of  tolls, 
and  the  respondents  were  bound  to  keep 
and  maintain  the  canal  in  an  efficient  state 
for  the  passage  of  the  traffic  along  it.  They 
could  not  bind  themselves  that  for  all  time 
to  come  a  certain  quantity  of  water  should 
be  discharged  from  their  canal  into  that  of 
the  appellants,  because  it  was  impossible 
for  them  to  know  whether  all  the  water 
beyond  what  was  necessary  to  keep  open 
the  communication  between  the  two  canals 
would  not  be  wanted  for  the  purposes  of 
their  own  canal  By  a  grant  of  the  con- 
tinual use  of  the  quantity  of  water  flowing 
from  their  canal  into  the  canal  of  the  appel- 
lants, the  respondents  would  have  fettered 
themselves  in  the  exercise  of  the  powers 
vested  in  them  by  the  act  for  extending, 
preserving  and  improving  their  canal,  for 
which  the  application  of  all  the  water 
beyond  what  was  necessary  for  keeping  up 
the  communication  between  the  two  canals 
might  have  been  essential 

To'  impose  such  a  servitude  upon  the 
water  in  their  canal  as  that  contended  for 
by  the  appellants  would  have  been  ultra 
vires  of  the  respondents,  and  consequently 
length  of  user  could  never  confer  an  inde- 
feasible claim  upon  the  appellants  under 
the  Prescription  Act,  as  no  grant  of  the 
use  of  the  water  could  have  been  lawfully 
made  by  the  respondents. 

Besides,  the  appellants'  interest  in  the 
water  of  the  respondents'  canal  depends 
upon  the  act  of  parliament  8  Qeo,  3.  c.  xxxix., 
and  is  limited  by  it.  Therefore,  even 
assuming  that  the  necessary  supply  of 
water  to  the  appellants'  canal  by  the  open- 
ing of  the  last  lock  in  the  respondents' 
canal  could  be  considered  as  "  the  use  of 
water"  within  the  meaning  of  the  2nd 
section  of  the  Prescription  Act,  it  would 
still  be  a  question  whether,  the  respondents 
being  bound  to  allow  no  more  than  a  suffi- 
cient quantity  of  water  to  pass  to  keep 
up  the  communication  between  the  canals, 
and  having  for  their  own  convenience 
allowed  more  than  enough  to  pass  for  forty 
years,  the  surplus  quantity  could  be  said 
to  be  enjoyed  by  the  appellants  claiming 
right  thereto.  I  have  no  doubt,  even  if  a 
grant  of  the  use  of  the  water  could  have 
been  made  by  the  respondents,  that  the 
discharge  of  any  quantity  of  water  beyond 
5E 
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wliat  was  necessary  for  Uie  oommuxdcation 
might  have  been  prevented  at  any  time  by 
the  respondents;  and  that  at  no  portion  of 
the  long  period  during  which  it  had  been 
suffered  to  pass  uninterruptedly  could  it  be 
regarded  as  enjoyed  under  a  claim  of  right 
by  the  appellants,  or  otherwise  than  as  a 
permission  to  them  to  use  the  water,  which 
the  respondents  might  have  withdrawn  at 
pleasure. 

For  these  reasons  I  think  that  neither 
under  the  Canal  Acts  nor  under  the  Pre- 
scription Act  are  the  appellants  entitled 
to  an  injunction  to  prevent  the  intended 
works  of  the  respondents,  and  that  the 
decree  appealed  from  ought  to  be  aflirmed. 

Lord  Cranwobth. — The  question  must 
be  looked  at  as  if  the  canal  of  communi- 
cation had  been  made  by  the  respondents, 
and  not  by  the  joint  committee  appointed 
by  the  deed  of  the  2nd  of  Mardi,  1771; 
for  the  object  of  that  deed  was  only  to 
secure  the  immediate  completion  in  an 
efficient  manner  of  what  the  Birmingham 
Canal  Company  were  by  their  act  bound 
to  complete,  namely,  a  free  and  easy  canal 
communication  between  the  canal  of  the 
respondents  and  that  of  the  appellants. 

There  is  nothing  in  the  act  itself  giving 
to  the  appellants  a  right  to  have  water 
supplied  to  them  frt)m  the  Birmingham 
Canal.  If,  therefore,  the  original  Birming- 
ham Canal  Company  had  immediately  after 
the  passing  of  their  act  made  a  canal  com- 
munication between  the  Wolverhampton 
level  and  the  Autherley  junction  by  means 
of  the  now  existing  locks,  and  with  the 
same  machinery  for  pumping  back  water 
which  the  respondents  now  propose  to  set 
up,  they  would  have  done  all  which  the 
act  made  it  their  duty  to  do.  The  ques- 
tion, therefore,  so  far  as  concerns  the  pre- 
sent dispute,  is,  whether  by  what  has  passed 
since  the  passing  of  theoriginal  act,  8  Geo.  3. 
c.  xxxix.,  new  duties  have  been  thrown 
on  the  respondents,  or  any  rights  which 
they  originally  possessed  have  been  taken 
frt)m  them. 

The  appellants  contend  that  whatever 
might  have  been  the  rights,  and  whatever 
might  have  been  the  duties  of  the  respon- 
dents at  the  time  when  these  acts  became 
law,  the  appellants  have  now  acquired  a 
right    to    receive,    and    the    respondents 


have  incurred  a  corresponding  obligitioD 
to  supply,  a  lock  frdl  of  wat^  for  ev^ 
boat  passing  to  or  frt>m  the  one  canal  into 
the  oiher. 

In  support  of  this  claim  they  rely,  first, 
on  clauses  which  are  found  in  several  acts 
passed  since  that  under  which  the  respon- 
dents derive  their  title;  and,  secondly,  on 
long  usage,  ever  since  the  canals  were  first 
formed.    The  first  of  these  subsequent  acts 
to  which  our  attention  was  called  was  the 
23  Geo.  3.  c  xca.,  by  which  a  company  ms 
formed  for  making  a  canal  communicating 
from  the  respondents'  canal  near  Birming- 
ham to  join  the  Coventry  Canal  at  or  near 
Fazeley.    By  the  17th  section  of  that  act 
provision  was  made  preventing  the  Bir- 
mingham Canal  Company  from  loweiing 
the  level  of  their  canal  below  a  certain 
fixed  height  at  the  Wolverhampton  Poond. 
The  canal  of  commimicadon  between  the 
canal  of  the  respondents  and  that  of  the 
appellants  was  fed  by  the  water  aceamn- 
lating  in  the  Wolverhampton  Pound,  being 
the  highest  level  of  the  respondents'  canal, 
and  being  132  feet  above  the  Autherley 
junction,  which  is  the  highest  level  of  the 
appellants'  canaL    It  was  very  important 
to  the  appellants  to  be  made  secure  that 
the  canaJ  of  communication  should  never 
become  impassable  for  want  of  watar.  And 
this  object  would  be  effectually  attained  by 
preventing  the  respondents  from  lowering 
the  water   at    the  Wolverhampton   levd 
below  a  certain  fixed  depth.    This  is  done 
by  the  clause  in  question,  which  goes  on  to 
provide  that  if  the  respondents  should  at 
any  time  reduce  the  water  at  the  spot 
in  question  below  the  stipulated  levd,  and 
any  damage  should  be  thereby  occasioned 
to  the  appellants,  then  for  such  damage 
the  respondents  should  be  responsible. 

The  appellants  contended  that  the  damage 
there  contemplated  must  include  ike  damage 
which  would  arise  from  the  loss  of  water 
which  their  canal  would  receive  from  the 
opening  of  the  lowest  lock  on  the  canal 
of  communication  upon  the  passage  of  a 
boat  from  one  canal  to  the  other.  Bot 
I  cannot  so  interpret  the  act.  The  only 
right  which,  by  the  passing  of  this  act,  had 
been  guaranteed  by  the  legislature  to  the 
appellants  was  a  free  and  easy  communica- 
tion between  the  Autherley  Junction  and 
the  Birmingham  Canal  at  Wolverhampton. 
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If  the  respondents  should  fail  to  keep  up 
a  sufficient  head  of  water  at  the  Wolver- 
hampton level  there  would  be  danger  that 
this  communication  might  be  obstructed, 
and  therefore  when  by  the  Fazeley  Act  a 
new  line  of  canal  was  connected  with  that 
of  the  respondents,  by  which  water  might 
possibly  be  diverted  from  their  canal,  it 
was  reasonable  to  take  precautions  that 
nothing  should  be  done  to  prejudice  the 
rights  of  the  appellants.  This  would  be 
effectually  accomplished  by  making  it  the 
duty  of  the  respondents  to  maintain  a 
specified  head  of  water  at  the  Wolverhamp- 
ton level,  and  I  can  discover  nothing  to 
shew  that  anything  beyond  this  was  con- 
templated by  the  clause  in  question.  The 
Fazeley  Act  was  passed  only  fifi»en  years 
after  the  8  Geo.  3.  c.  xxxix.  It  is  therefore 
impossible  that  the  appellants  could  in 
that  short  interval  of  time  have  acquired 
any  prescriptive  right  to  the  water,  and  by 
an  act  passed  in  the  year  1784,  being  the 
year  next  after  that  in  which  the  Fazeley 
Canal  Act  was  passed,  the  Birmingham 
Canal  Company  was  united  with  the  Bir- 
mingham and  Fazeley  Company,  and  they 
from  that  time  became  one  and  the  same 
company. 

The  next  act  referred  to  by  the  appellants 
was  the  Wyrley  Canal  Act,  passed  in  the 
year  1792.  By  that  act  a  company  was 
incorporated  for  making  a  canal  from  Wyr- 
ley to  communicate  with  the  Birmingham 
Canal  at  or  near  Wolverhampton,  and  care 
was  taken  to  prevent  that  new  canal  from 
injuring  the  Birmingham  Canal  by  abstract- 
ing any  of  its  water.  With  that  object,  the 
7th  section  provided  that  it  should  be  law- 
ful for  the  Birmingham  Canal  Company 
to  prevent  the  passage  of  any  boats  from 
the  one  canal  to  the  other  unless  the  water 
in  the  Wyrley  Canal  should  at  its  junction 
be  at  least  six  inches  higher  than  that 
of  the  Birmingham  Canal.  And  by  other 
clauses  (9.  and  10.)  provisions  were  made 
for  securing  the  waste  water  of  the  new 
canal  for  the  use  of  the  Birmingham  CanaL 
These  provisions  all  shew  an  anxiety  on 
the  part  of  the  Birmingham  Canal  Com- 
pany to  secure  themselves  against  any  dimi- 
nution of  their  waters  by  the  formation  of 
the  new  canal;  but  I  cannot  see  how  they 
affected  the  relation  subsisting  between  the 
Birmingham  Canal  Company  and  the  ap- 


pellants; they  seem  to  me  to  leave  the 
relative  rights  and  duties  of  the  appeUants 
and  the  respondents  untouched. 

Many  other  acts  having  passed  giving 
powers  to  the  Birmingham  Canal  Company 
to  make  collateral  cuts  and  canals,  it  was 
deemed  expedient  in  the  year  1835,  to 
consolidate  them  all,  and  this  was  accord- 
ingly done  by  an  act  of  the  5  Will.  4.  c.  xxxiv., 
on  some  of  the  clauses  of  which  the  appel- 
lants relied  as  supporting  their  view  of  the 
case.  All  the  then  existing  acts  were  thereby 
repealed,  and  the  company  was  re-incorpo- 
rated by  its  present  name  of  ^*  The  Com- 
pany of  Proprietors  of  the  Birmingham 
Canal  Navigation.''  And  powers  were 
given  to  this  newly-incorporated  company 
intended  substantially  to  include  all  which 
they  enjoyed  under  the  repealed  acts.  The 
act  expressly  recognizes  the  existence  of 
different  levels  on  the  line  of  the  Birming- 
ham Canal,  and  amongst  them  the  Wolver- 
hampton level,  being  that  from  which  the 
canal  of  communication  is  supplied.  Power 
is  given  to  the  company  by  the  15th  sec- 
tion to  raise  water  from  one  level  to  another, 
and  for  that  purpose  to  use  such  engines 
or  machinery  as  they  should  from  time  to 
time  judge  proper.  This,  if  taken  by  itself^ 
would  seem  to  give  them  authority  to  do 
what  they  are  now  proposing  to  do ;  but 
the  258th  section  expressly  provides  that 
nothing  in  the  act  contained  shall  affect 
the  rights  of  the  appellants'  company,  or 
empower  the  newly-established  company 
to  obstruct  the  navigation  of  the  appellants' 
canal,  or  to  divert  any  of  the  brooks,  streams, 
feeders,  waters  or  watercourses,  which  for 
the  time  being  shall  be  lawfully  taken  or 
used  by  them  for  the  purposes  of  their 
navigation. 

Eeliance  was  placed  in  argument  on  this 
clause  by  the  appellants ;  and  I  think  they 
are  right  in  saying  that  the  clause  must  be 
taken  to  prevent  the  respondents  from 
setting  up  the  15th  clause  as  conferring  on 
them  any  rights  against  the  appellants 
enabling  them  to  divert  water  which  they 
did  not  abready  possess.  But  I  cannot  think 
it  goes  farther,  and  the  question  therefore 
still  remains  as  before,  what  were  the  rights 
of  the  appellants  as  to  the  water  passing 
from  the  Wolverhampton  level  to  the 
Autherley  Junction? 

No  other  statutes  were  cited  by  the 
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appellants  as  bearing  on  the  question,  and 
those  which  they  cited,  and  to  which  I  have 
referred,  do  not  seem  to  me  to  confer  on 
them  any  rights  whatever ;  and  as  I  have 
already  stated  it  to  be  my  opinion  that 
there  was  nothing  in  the  original  act  of 
8  Geo.  3.  c.  zzxix.,  which  gave  them  aright 
to  any  of  the  water  passing  along  the  canal  of 
communication,  the  only  remaining  question 
is,  whether,  by  lapse  of  time  or  otherwise, 
they  have  acquired  rights  not  conferred  on 
them  by  the  legislature. 

I  do  not  think  they  have  shewn  any  such 
right.  The  water  passing  from  the  Wol- 
verhampton level  to  the  Autherley  Junction 
is  not  a  natural  nor  even  an  artificial  stream, 
in  the  sense  in  which  those  words  are 
understood  in  the  many  cases  in  which  the 
law  relating  to  flowing  water  has  been 
considered.  The  water  in  this  canal  is  not 
flowing  water;  it  is  water  accumulated, 
under  the  authority  of  the  legislature,  in 
what  is,  in  fact,  oidy  a  tank  or  reservoir, 
which  the  respondents  are  bound  to  eco- 
nomize and  use  in  a  particular  manner 
for  the  convenience  of  the  public.  It 
never  flows ;  it  is  let  down  artificially  for 
•the  convenience  of  persons  wishing  to  pass 
with  boats,  by  what  may  be  called  steps, 
till  it  reaches  the  Autherley  level,  and  so 
enables  the  boats  to  pass  into  the  appel- 
lants' canal.  To  such  water  none  of  the 
doctrine,  either  as  to  natural  or  artificial 
streams,  is  applicable ;  and  the  only  way 
in  which  the  appellants  could  have  obtained 
a  right  to  insist  on  having  a  lock  full  of 
water,  at  whatever  depth,  discharged  into . 
their  canal  must  be  by  express  grant  or 
covenant  by  the  respondents  giving  to  them 
such  a  right. 

Of  the  existence  of  such  a  grant  or  cove- 
nant there  is  no  trace  whatever,  and  it 
cannot  be  presumed  To  have  entered 
into  any  such  engagement  would  have  been 
a  clear  breach  of  duty  on  the  part  of  the 
respondents.  But  even,  independently  of 
that  consideration  arising  out  of  the  public 
parliamentary  character  of  the  respondents, 
I  do  not  think  that  the  facts  of  this  case 
would  justify  a  jury  in  presuming  a  grant, 
even  if  the  respondents'  canal  had  been 
private  property,  subject  to  no  statutable 
duty.  Such  presumptions  are  made  when, 
without  them,  enjoyment  long  continued  or 
acquiesced  in  cannot  be  reasonably  accounted 


for.  But  here  there  is  no  oocarion  for  any 
presumption  whatever.  Hie  curcmnBtances 
in  evidence  make  it  imposmble  to  presame 
any  contract,  such  as  is  contended  for,  to 
have  been  made  at  the  original  formation 
of  the  canal  of  communication ;  and  when 
the  line  of  locks  had  once  been  made,  it 
was  the  interest,  no  less  of  the  respondents 
than  of  the  appellants,  that  the  lowest  lock 
should  be  opened  from  time  to  time  to  let 
the  boats  through,  and  this,  of  necessity, 
gave  a  supply  of  water  to  the  appeUant& 
There  is  no  reason  for  presuming  any 
contract  or  obligation  on  the  respondent^ 
because  the  transit  of  boats  could  not 
otherwise  be  effected. 

On  the  whole,  therefore,  I  am  of  opinion 
that  the  decree  of  the  Lords  Justices  is 
perfectly  rights  and  that  this  appeal  ongbt 
to  be  dismissed,  with  costs. 

Lord  Westbitby. — ^The  argument  of 
the  appellants  may  be  arranged  under  three 
heads:  first,  contract,  as  involved  in  or 
resulting  from  the  statutory  relation  estab- 
lished between  the  two  by  the  act  of 
8  Geo.  3.  c.  xxziz.  and  the  subsequent  deed 
of  arrangement;  secondly,  the  effect  of  cer- 
tain enactments  in  the  acts  relating  to  the 
canals ;  and,  thirdly,  a  prescriptive  title 
resulting  from  long  use  and  enjoyment 

The  first  subject,  therefore,  to  be  con- 
sidered is  the  statutory  relation  betweoi 
the  two  companies  and  the  deed  of  arrange- 
ment 

The  act  incorporating  the  appellants' 
company,  and  authorizing  the  construction 
of  their  canal,  was  first  passed.  This  canal 
is  throughout  treated  as  an  indepradent 
undertaking,  and  the  appellants  are  empow- 
ered to  obtain  water  for  their  navigation 
from  springs  or  streams  mentioned  in  the 
act,  or  which  might  be  found  making  the 
canal,  or  within  500  yards  on  either  aide  of 
it.  The  canal  is  not  treated  as  standing  in 
need  of  any  extrinsic  supply.  Two  years 
afterwards,  another  act  of  parliament,  8 
Geo.  3.  c.  xxxix.,  was  passed  for  incorporating 
and  establishing  the  respondents'  company. 
The  canal  of  the  respondents  was  to  ran 
from  Birmingham  to  Bilston,  and  thence 
to  Autherley,  and  there  to  join  and  be 
united  with  the  canal  of  the  appellants, 
which,  at  the  time  of  the  passing  of  the 
last-mentioned  act,  was  in  the  coarse  of 
being  made. 
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It  ifl  very  material  to  weigh  accurately 
the  effect  of  the  recitals  and  proyisions  in 
this  second  act  The  legislature  imposed 
on  the  respondents  the  duty  of  making  a 
canal  of  communication  from  Bilston  to 
Autherley  for  the  purpose  of  effecting  a 
junction  with  the  appellants,  and  thereby 
creating  a  continuous  line  of  canal  naviga- 
tion, which  is  described  as  a  work  of  great 
public  utility.  The  appellants  are  treated 
as  having  an  interest  in  this  canal  of  commu- 
nication, and  accordingly  powers  are  given 
by  the  act  to  the  appellants  to  construct  the 
canal  of  communication,  if  the  respondents 
should  fail  to  do  so  within  a  limited  time, 
and  they  are  to  be  repaid  the  cost  of  such 
construction  by  the  respondents'  company. 

It  is  stated  by  the  appellants  that  the 
84th  section^  was  probably  inserted  at  their 
instance ;  but  itcontains  nothing  that  affords 
ground  to  infer  that  the  appellants  stipu- 
lated or  expected  that  they  would  receive 
any  supply  of  water  for  their  own  canal, 
from  or  by  means  of  this  canal  of  commu- 
nication. The  difference  of  level  in  the 
land  traversed  by  the  canal  of  communica- 
tion (there  being  a  considerable  fall  towards 
Autherley),  rendered  it  necessary  that  this 
canal  should  be  constructed  with  a  series 
of  locks,  amounting  originally  to  twenty 
and  afterwards  increased  to  twenty-one  in 
number.  Having  regard  to  the  state  of 
engineering  science  at  the  time  of  the  con- 
struction of  this  canal,  these  locks  were  a 
necessity  and  the  only  mode  in  which  the 
canal  could  be  mada  They  were  con- 
structed in  the  manner  then  used  and 
approved.  The  locks  and  the  level  of  the 
ground  involved  this  consequence  that, 
whenever  a  barge  passed  through  these 
locks  either  way,  a  certain  quantity  of 
water  necessarily  escaped  from  the  canal 
of  the  respondents  and  ran  into  the  canal 
of  the  appeUants.  Thus  the  canal  of  com- 
munication, from  the  mode  of  construc- 
tion of  its  locks,  in  fact  became  a  feeder 
of  the  canal  of  the  appellants. 

It  is  now  contended,  by  the  appellants, 
and  it  forms  the  staple  of  their  argument, 
that  this  circumstance  was  foreseen,  in- 
tended and  agreed  on,  and  that  conse- 
quently the  construction  of  the  locks  can- 
not be  altered  or  improved  if  the  conse- 
quence be  a  loss  of  water  material  for  the 
navigation  of  the  appellants.    The  appel- 


lants insist  that  this  mode  of  construction 
was  adopted  under  the  deed  of  ammge- 
n^ent,  and  that  its  inseparable  accident, 
namely,  a  supply  of  water  to  the  appel- 
lants' navigation,  must  be  considered  as 
tacitly  comprehended  within  the  agreement 
between  the  parties  as  to  the  mode  of 
construction.  But  I  cannot  find  any  trace 
of  any  such  thing  having  been  foreseen  or 
intended  either  by  the  legislature  or  the 
parties.  The  appellants'  project  preceded 
that  of  the  respondents.  The  scheme  of  the 
appellants'  canal,  with  its  water  supply  and 
the  means  of  increasing  it,  is  complete  in 
their  own  act,  which  was  passed  two  years 
before  the  act  of  the  respondents,  and  does 
not  contain  any  reference  whatever  to  any 
such  future  undertaking  as  the  respondents' 
canaL  The  supply  of  water  that  has  resulted 
from  the  locks  that  were  constructed  in 
making  the  canal  of  communication,  is  a 
contingent  advantage  that  does  not  appear 
to  me  to  have  entered  into  the  contempla- 
tion of  the  parties,  and  certainly  was  not 
the  subject  of  any  provision  in  tiie  acts  of 
parliament,  or  of  any  stipulation  or  agree- 
ment in  the  deed  of  arrangement  But 
some  distinct  provision  or  express  stipula- 
tion was  necessary  to  control  and  deprive 
the  respondents  of  the  benefit  of  the  ex- 
press power  given  by  their  act  to  do  all 
such  matters  and  tlungs  as  they  should 
deem  necessary  or  convenient,  for  preserv- 
ing, improving  or  using  their  navigation. 

In  the  exercise  of  this  power  the  respon- 
dents are  improving  the  construction  of  the 
locks  on  the  canal  of  communication.  What 
they  have  done  or  propose  to  do  will  not 
in  the  least  degree  impede  the  use  of  that 
canal  or  interfere  with  its  maintenance  or 
preservation.  The  object  is  to  economize 
the  water  of  their  own  navigation.  That 
which  they  are  doing  is  within  their  powers, 
and  is  also  dictated  by  their  duty  to  their 
shareholders,  and  before  they  are  deprived 
of  the  right  of  so  acting  we  must  see 
clearly  that  the  right  is  controlled  by  some 
contract  or  some  statutory  obligation. 

In  my  opinion  the  locks  in  question 
might  have  been  originally  constructed  by 
the  committee  under  the  deed  of  arrange- 
ment, with  the  improvements  now  proposed 
by  the  respondents,  and  if  the  appellants 
at  that  time  foresaw  the  benefit  that  would 
accrue  to  themselves  from  the  plans  that 
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were  then  adopted  (which  I  do  not  beHeve 
to  have  been  the  case)  they  ought  to  have 
secured  the  advantage  by  some  stipulation 
sufficient  to  control  the  general  power  of 
improving  their  navigation  which  is  ex- 
pressly given  to  the  respondents'  company. 
It  is  impossible  to  infer  from  what  was 
done  an  intention,  either  in  the  legislature 
or  the  parties,  to  impose  through  the 
medium  of  the  plans  adopted  in  the  con- 
struction of  the  locks  a  perpetual  onerous 
servitude  on  the  canal  of  the  respondents 
in  favour  of  the  undertaking  of  the  appel- 
lants. 

Secondly,  the  appellants  InsiBted  on 
certain  enactments  contained  in  the  Faieley 
Canal  Act,  23  Qeo.  3.  c  zdL,  the 
Wyrley  Canal  Act,  32  Qea  3.  c  IzzzL,  and 
to  certain  dauaes  in  the  Consolidation  Act, 
5  WilL  4.  c.  xxziv.  With  respect  to  the 
Fazeley  Canal  Act,  the  enactment  relied  on 
by  the  appellants  is  a  provision  restraining 
the  respondents  from  reducing  the  level  of 
the  water  at  the  Wolverhampton  Pound 
below  a  certain  height  This  was  obviously 
required  and  intended  for  the  purpose  of 
securing  sufficient  water  for  the  proper  use 
of  the  canal  of  communication,  but  cannot 
be  regarded  as  a  statutory  recognition  of 
the  right  of  the  appellants  to  the  contingent 
supplies  of  water  which  their  canal  received 
as  incidental  to  the  ordinaiy  working  of 
the  locks  on  the  canal  of  communication. 
The  provisions  in  the  Wyrley  Canal  Act 
hardly  seem  to  be  material;  they  wa« 
intended  to  preserve  from  waste  the  water 
in  the  canal  of  the  respondents ;  but  they 
recognize  the  fact  of  a  loss  of  water  attending 
the  passage  of  baiges  from  a  higher  to  a 
lower  levd,  and  vice  vena. 

The  appellants,  under  thia  head  of  their 
argument,  lastly  relied  on  the  258th  section 
contained  in  the  Qeneral  Consolidation  Act 
of  the  5  <&  6  WilL  4.  c.  zzxiv.  This  section 
is  the  general  saving  clause  of  the  act  It 
enacts  that  nothing  in  the  act  contained 
should  take  away,  diminish,  alter,  or  in 
anywise  affect  any  of  the  rights,  privileges, 
powers  or  authorities  vested .  in  the  appel- 
lants, or  authorize  or  empower  the  respon- 
dents to  obstruct  the  navigation  of  the 
appellants*  canal  or  any  part  thereof,  or  to 
take  away,  lessen,  alter,  or  divert  or  obstruct 
any  of  the  springs,  brooks,  streams,  feeders, 
waters  or  watercourses^  which  then  were, 


or  for  the  time  being  should  be  lawfully 
taken  or  used  for  the  purposes  of  the  appel- 
lants' navigation,  in  order  to  supply  the 
same  with  water,  "or  in  anywise  to  shorten 
or  vary  all  or  any  of  the  canals  oi  the 
respondents'  thereby  established,  so  as 
thereby  to  impede  the  navigation  of  the 
appellants*  canal,  without  the  consent  of 
the  appellants,  under  their  common  seal, 
first  had  and  obtained  for  that  purpose. " 

It  is  not  the  business  of  a  saving  dsose 
to  oonliBr  any  new  ri^t  or  pow^.  Its 
object  ia  to  preserve  eziBting  rights  and 
interests,  and  if  the  ri^t  claimed  by  the 
appellants  did  not  exist  at  the  time  of  tiie 
passing  of  this  act  (which,  in  my  opinion, 
was  the  case),  it  can  hardly  be  supposed 
that  it  was  intended  to  create  or  confer  any 
such  right  by  this  saving  clause.  But  if  (as 
the  fact  is,  and  as  the  agreement  admits) 
the  respondents,  at  the  passing  of  this 
consolidation  act,  had  the  right  to  altor 
and  improve  the  construction  of  the  locks 
on  the  canal  of  communication,  it  is  not 
taken  away  by  the  prohibition  to  "  obstmct 
the  navigation  of  the  appellants'  canal, 
or  to  take  away,  lessen,  alter,  divert  or 
obstruct  any  of  the  springs,  streams,  or 
waters  whidi  then  were  or,  for  the  time 
being,  should  be  lawfully  taken  or  used 
for  ibe  purposes  of  the  appellants'  navi- 
gation, in  order  to  supply  tiie  same  with 
water/'  words  which  are  not  applicable  to 
the  water  in  question,  namely,  water  that 
has  been  allowed  to  escape  into  the  canal 
of  the  appellants,  through  the  imp»fect 
construction  of  some  of  tiie  locks  of  the 
canal  of  communication. 

With  respect  to  the  last  words  of 
this  258th  section,  the  aignment  of  tiie 
appellants  was,  that  as  the  word  ^canal* 
is  by  the  interpretation  daose  made  to 
include  communications,  the  alteration  of 
the  locks  in  question  was  a  varying  of 
the  communication  with  the  appeUants^ 
canal;  but  the  words  relied  on  are  inappli- 
cable to  the  thing  done  by  the  respondents, 
for  the  improvement  of  the  lockage  <hi  the 
canal  of  communication  does  not  in  any 
way  affect  or  impair  the  efficiency  of  that 
canal,  or  the  free,  easy  and  perfect  commn- 
nioation  with  the  canal  of  the  appellanta 
It  remains  to  consider  the  title  dauned  by 
the  appellants  as  resulting  from  long  user 
under  the  Prescription  Act  In  my  opinion, 
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it  is  a  mistake  to  suppose  that  the  2nd 
section  of  the  Prescription  Act  is  appli- 
cable to  the  circumstances  of  this  case. 
There  is  no  existing  stream  or  body  of 
water,  either  natural  or  artificial,  the  use 
of  which  has  been,  is,  or  can  be  claimed  by 
the  appellants.  The  water  claimed  is  that 
portion  of  the  water  of  the  respondents 
which,  when  the  locks  are  used  from  time 
to  time,  escapes  from  the  locks  into  the 
canal  of  the  appellants.  This  occasional 
escape  or  flow  depends  upon  and  is  occa- 
sioned by  the  use  of  the  locks,  as  now  con- 
structed. Are  the  respondents  then  com- 
pelled by  law  to  continue  a  faulty  and 
expensive  construction  of  their  locks,  in 
order  that  the  appellants  may  have  the 
benefit  of  the  waste)  Have  the  respondents 
lost  the  right  of  improving  the  machi- 
nery on  their  own  land?  The  appellants 
are  in  reality  seeking  from  the  Court  a 
declaration  to  this  effect ;  and  it  is  hardly 
necessary  to  do  more  than  state  what  is 
really  the  proposition  of  the  appellants  in 
order  to  shew  its  absurdity. 

But  if  the  Prescription  Act  were  at  all 
applicable,  it  would  be  incumbent  on  the 
appellants  to  prove  that  the  right  which 
they  claim  by  user  might  at  the  beginning 
of  or  during  that  user  have  been  lawfully 
granted  to  them  by  the  respondents'  com- 
pany. No  such  proposition  can  be  main- 
tained. Had  any  grant  been  made  at  any 
time  by  the  respondents'  company  of  the 
light  now  allied  by  the  appellants  to  have 
been  acquired  by  them  by  user,  such  grant 
would  have  been  ultra  vire9  and  void,  as 
amounting  to  a  contract  by  the  respondents 
not  to  perform  their  duty,  by  improving 
their  navigation  and  conducting  their  imder- 
taking  with  economy  and  prudence. 

In  my  judgment,  the  case  of  the  appel- 
lants wholly  faib ;  and  I  think  the  decree 
must  be  affirmed,  and  the  appeal  dis- 
missedy  with  costs. 

'  Decree  appealed  from  affirmed^ 
and  appeal  dismissed^  vfith 
costs. 

Sofieiton— Mean.  Bower  &  Cotton,  agents  for 
Means.  Rutter  &  Neve,  Wolverhampton,  for 
appellants;  Messrs.  BeU,  Stewart  &  Lloyd, 
agents  for  Messrs.  Wragge  &  Evans,  Binning- 
ham,  for  respondents. 


W00D,V.C.  ) 

Jul     6  I  RASHDALL  V.  PORD. 

Demurrer  —  Company  horroiving  ultra 
Vires — Lloyd^s  Bond — Liahility  of  Direc- 
tors, 

R,  was  induced  bp  W,  the  secretary  to 
a  railway  company,  to  advance  money  to 
the  company  upon  the  security  of  a  Lloyd^s 
bond,  which  W,  represented  as  being  a  valid 
and  legal  security,  at  a  time  when  the  com- 
pany had  in  fact  no  borrowing  potoer,  and 
the  bond  was  therefore  invalid : — Held,  that 
even  assuming  that  W,  was  acting  as  the 
agent  of  the  directors  in  making  the  above 
representation^  R.  had  no  equity  to  make 
the  directors,  who  authorised  the  issuing  of 
the  bond,  recoup  the  money  advanced  by  him* 

This  was  a  demurrer  for  want  of  equity. 

The  bill  alleged  that,  in  1863,  the  plain- 
tiff was  acquainted  with  Mr.  H.  W.  Woods, 
who  at  the  date  of  the  letter  hereinafter 
stated  was  the  secretary  to  the  Waterford 
and  Passage  Railway  Company,  and  applied 
to  him  widi  reference  to  the  investment  of 
some  money. 

Shortly  afterwards,  the  plaintiff  received 
from  Mr.  Woods  the  foUowing  letter : 

"  Waterford  and  Passage  Railway  Company. 
Offices,  17,  Graoechorch  Street,  London,  E.O. 
April,  4, 1863. 
'<Rev.  John  Rashdall, 

"My  dear  Sir, — In  reference  to  your 
wishes  to  obtain  a  few  railway  debentures, 
I  will  have  some,  to  the  extent  of  only  about 
3,000/.,  to  issue  in  this  line.  We  have  only 
20,000/.  in  all  to  issue  in  debentures,  and 
of  this  amount  the  contractors  (who  will 
have  the  railway  open  in  about  ten  or 
twelve  months)  and  my  own  Mends  have 
already  taken  about  17,000/.  in  anticipa- 
tion for  five  years  of  a  rate  of  51,  per  cent, 
iuterest.  I  have  invested  myself  in  the  line 
1,500/.  in  shares,  and  1,500/.  in  debentures, 
the  latter  bearing  interest  at  the  rate  of  5/. 
per  cent 

"I  send  you  a  prospectus  and  map 
stating  the  merits  of  the  project,  but  we 
had  not  occasion,  nor  do  I  think  we  may 
have  any  occasion,  to  issue  same  to  the 
public,  inasmuch  as  some  six  or  eight  of 
us  have  taken  up  the  whole  concern  (which 
is  a  small  one)  amongst  us.  The  cost  of  the 
railway,  nine  miles,  will  be  a  little  over 
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54,000/.  only,  of  which  I  have  ah-eady 
got  amongst  my  friends  some  40,000/.  to 
45,000/.,  and  Lords  Waterford  and  Tem- 
plemore  and  their  friends  have  led  me  to 
expect  some  15,000/.  to  20,000/.  in  that 
locality  if  required.  Next  to  the  Cork  anc( 
Kinsale  Kailway  (of  mine),  I  think  this 
most  piomiaing.  La  het,  a  perusal  of  the 
prospectofl  and  a  glance  at  the  map  will 
shew  its  value. 

''We  are  not  exactly  yet  in  a  position 
to  issue  the  permanent  debentures;  but 
we  expect  to  be  able  to  do  so  in  four  or 
five  moatha.  Meantime,  we  issue  legally 
common  bonds  in  the  form  which  I  send 
some,  to  be  exchanged  for  the  regular 
debentures  some  few  months  hence.  (See 
undertaking  indorsed  on  the  first  page  of 
bond,  and  please  return  bond  when  read.) 

"  If  you  feel  disix)Aed  to  obtain  what  I 
consider  to  be  a  first-class  security  and  in- 
vestment for  your  friends  to  the  extent  of 
1,000/.  or  2,000/.,  I  will  try  to  get  you  the 
bond,  6/.  per  cent  interest,  for  the  shorter 
period,  say  three  years,  with  the  option  of 
the  holder  of  the  debenture  to  take  a  fresh 
bond  for  three  further  years,  at  the  rate  of 
5/.  per  cent  The  interest  is  payable  half- 
yearly,  in  London,  on  the  30th  of  June  and 
the  31st  of  December.  I  would  endeavour 
to  get  bonds,  say  for  five  or  six  years, 
bearing  5/.  per  cent,  or  for  three  years, 
bearing  6/.  per  cent  All  the  bonds  in  my 
other  lines  have  gone  oif  freely  ;  in  fact,  in 
one  of  them,  the  Cork  and  Limerick  Direct 
(you  will  notice  it  on  the  map,  seventeen 
miles),  I  got  out  33,000/.  worth  of  bonds 
at  5/.  jxjr  cent  for  three  years  in  seven 
days.  If  you  wish  for  this  otfered  invest- 
ment, I  will  be  happy  to  give  you  any 
further  information. — With  kind  regards, 
I  remain,  dear  Sir,  yours  faithfully, 

"  IL  Williams  Woods. 
*'  St.  George's  Roa«l." 

The  inclosed  prospectus  shewed  that 
the  defendants  Ford  and  Sedgwick  and 
Thomas  Winkwortli,  decwvsed,  were  direc- 
tors of  the  company,  and  a  form  of  bond 
was  also  inclosed. 

The  plaiutiti*  shortly  afterwards  returned 
to  Mr.  Woods  the  form  of  the  proposed 
bond,  and  believing  that  the  security  pro- 
posed was  in  all  respects  legal  and  valid, 
informed  Mr.  Woods,  as  the  fact  was,  that 
he  was  willing   to   advance  the  sum    of 


1,500/.  upon  the  security  proposed  by  the 
letter  of  the  4th  of  April;  and  <m  the 
8th  of  April  the  plaintiff  received  from  Mr. 
Woods  the  following  letter  : 

'*  Waterfont  Mid  Pamage  RmOway  GompuiT. 
Offices,  17,  Oneechuich  Street,  London,  E.C. 
April  8Ui,  1863. 
"  Rev.  J.  Rashdan, 

«  My  dear  Sir,— The  bond  (1,600/.)  is 
stamped  and  will  be  sealed  and  ready  for 
issue  at  a  meeting  of  our  committee  at 
one  p.nL  to-day.  I  only  want  to  know 
what  day  yon  wish  to  pay  the  money,  that 
I  may  fiU  in  the  date,  that  interest  at  the 
rate  of  61.  per  cent  may  accrue  frx)m  date 
of  i>ayment. 

*'  I  leave  for  Ireland  to-morrow,  and  if 
you  are  not  ready  to  pay  us  to-day  1  will 
leave  the  bond  at  the  English  and  Irish 
Bank,  in  the  Poultry,  near  Mansion  House 
(our  company's  bankers),  and  yon  can  \ods^ 
the  amount  there  at  your  lei^iure,  when 
they  will  hand  you  the  bond,  filling  in  the 
date. 

"  If,  however,  you  wish  to  give  a  cheque 
now,  I  will  send  you  the  bond  this  after- 
noon. 

"  I  presume  it  will  be  made  out  in  the 
name  of  the  Kev.  John  Rashdall,  39,  St 
George's  Road,  Belgravia,  Lcmdon. — Youre 
faithfully, 

"H.  Williams  Woods." 

On  the  Uth  of  April,  1863,  the  plaintiff 
paid  l,50()i.  to  the  company's  credit  at 
their  bankers',  and  received  in  exchange  h 
paper  writing,  under  the  seal  of,  and  pur- 
porting to  be  a  bond  of  the  company,  and 
also  a  receipt,  which  were  as  follow  : 
'*The  Waterfiird  and  Pacsage  Railway  Com}viDT- 

"Bond  for  £1,500:  0:0 
*' (Stamp  17/G) 
"No.  16.  £1,500:0:0 

"The  Waterford  and  Passage  Riiilway 
Company  do  hereby  acknowledge  that  thov 
stand  indebted  to  the  Rev.  John  Rashdull, 
of  39,  St.  George's  Road,  Belgravia, 
London,  in  the  sum  of  One  thousand  tive 
hundred  pounds,  for  money  due  and  owing 
from  the  said  company  to  the  said  Jolin 
Rashdall ;  and  the  said  company,  for  tht*ra- 
selves,  their  successors  and  assigns^  herfby 
covenant  with  the  said  John  Riishdall,  his 
executors  and  administrators,  to  pay  t*)  him, 
his   executors,   administrators   or  assigns 
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the  said  stun  of  One  thonsand  five  himdred 
pounds  upon  the  22nd  of  April,  1866,  and 
also  interest  thereon  at   the  rate  of  six 
pounds  per  cent  per  annum  from  the  date 
hereof  until  payment,  such  interest  to  be 
payable  half-yearly,   on  the  thirtieth    of 
June  and  the  thir^-first  of  December  in 
each  year,  at  the  o£Sces  of  the  company." 
"  Given  under  the  common  seal  of 
the  said  company,  the  eighth 
day  of  April,  in  the  year  of  our 
Lord  One  thousand  eight  hun- 
dred and  sixty-three. 
"  H.  Williams  Woods,  Secretary,     (l.8.) 
*'  See  indorsement  hereon, 

"  H.  W.  W." 
(Indorsement) 
"This  bond,  No.  16,  for  £1,500  is  to 
be  exchanged  (when  the  company  is  in  a 
l^;al  position  to  do  so)  for  a  debenture  of 
tiie  company,  at  three  years'  date,  bearing 
interest  at  the  rate  of  6^  per  cent  per 
annum. 

*'  LondoD,  April  Sth,  1868, 

"  H.  Williams  Woods,  Secretary." 

(Receipt) 

"Ixmd<m,  April  14th,  18«8. 

«'  Received  of  Kev.  John  Rashdall  a  bill 

for  fifteen  hundred  pounds  for  the  credit  of 

Wateiford  and  Passage  Railway  when  due. 

*'  For  the  English  and  Irish  Bank 

(limited),    . 

«  1,500/,  R  W.  Rome,  Cashier." 

The  said  paper  writing,  purporting  to  be 
a  bond,  was  in  the  form  which  accom- 
panied the  aforesaid  letter  of  the  4th  of 
April,  1863,  and  the  plaintiff  relied  on 
the  same  as  being  a  legal  and  valid  bond 
of  the  said  company  for  the  said  sum  of 
1,500/.  and  interest,  as  aforesaid. 

The  bill,  in  substance,  alleged  that  such 
pretended  bond  was,  in  fact,  worthless,  as 
the  conditions  prescribed  by  the  special  act 
for  enabling  the  company  to  borrow  had 
not  been  fulfilled;  that  the  defendants 
Ford  and  Sedgwick,  and  Thomas  Wink- 
worth,  deceased,  were  the  only  real  directors 
at  the  time  when  the  bond  was  issued ;  that 
on  that  occasion  they  were  all  present,  and 
joined  in  a  resolution  or  order,  under  which 
the  common  seal  of  the  company  was 
affixed,  and  that  they  had  the  control 
and  directed  the  application  of  the  1,500/L 
paid  by  the  i^aintiff  to  the  company's 
bankers. 

Niw  Ssftin,  85.— Chano. 


The  plaintiff  had  made  various  requests 
to  Mr.  Woods  and  the  directors  of  the 
company  to  repay  him  the  1,500/.  so  paid 
by  him  to  the  company,  together  with  an 
arrear  of  interest  due  in  respect  thereof,  or 
to  make  some  arrangement  satis£&ctoiy  to 
the  pbiintiff  for  payment  of  the  same ;  but 
they  refused  or  declined  to  comply  with 
such  requests. 

The  defendants,  Charlotte  Alice  Wink- 
worth  and  Stephen  Winkworth,  were  the 
personal  representatives  of  Thomas  Wink- 
worth,  deceased. 

The  plaintiff  charged  that,  under  these 
circumstances,  the  defendants  Ford  and 
Sedgwick  and  the  defendants  Charlotte 
Alice  Winkworth  and  Stephen  Winkworth, 
out  of  the  assets  of  Thomas  Winkworth,  in 
a  due  course  of  administration,  ought  to 
be  decreed  to  pay  to  the  plaintiff  the  1,500/. 
advanced  by  him  as  aforesaid,  and  the  in- 
terest in  arrear,  he  being  willing  and  offering 
to  deliver  up  to  the  plidntiff  the  said  paper 
writing  purporting  to  be  a  bond  of  the 
company,  or  otherwise  to  deal  with  it  as 
the  Court  should  think  fit,  and  the  bill 
prayed  such  relief  accordingly. 

The  defendants  Charlotte  Alice  Wink- 
worth and  Stephen  Winkworth  demurred. 

Mr.  Oiffard  and  Mr.  Jackson^  for  the 
demurrer. — ^The  only  appearance  of  equity 
raised  by  the  biU  is  the  representation  made 
by  Mr.  Woods  as  to  the  legal  validity  of 
the  bond  in  question.  The  defendant  now 
says  that  they  are  invalid.  Granting  this 
for  the  present,  it  is  not  allied  that  Mr. 
Woods  knew  of  the  invalidity;  and  if  he 
did,  there  is  nothing  rendering  the  defen- 
dants liable  for  his  acts. 

Mr.  RoU  and  Mr.  C.  Barbery  for  the 
bill — It  is  clear  that,  as  sgainst  the  com- 
pany, our  security  is  worthless — 

Chamber$  v.  the  Manchester  and  Mil- 

fof^d  Railway  (Jampanpy  5  Best  &  S. 

588 ;  s.  c.    33  Law  J.  Rep.    (ii.s.) 

Q.B.  268. 
The  equity,  therefore,  on  which  we  rely  is, 
that  the  defendants  made  representations 
to  us,  which  they  did  not  know  to  be  true, 
which  in  fact,  were  untrue,  and  which  were 
made  to  us  in  order  to  induce  us  to  act 
upon  them.  The  mere  circumstance  of 
issuing  the  bond  to  the  plaintiff  upon  his 
5F 
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application  is  a  representation  that  it  is  a 
^^d  security — 

ParroU  v.  Eyre,  10  Ring,  283;  %,c.  3 
Law  J.  Rep.  (n.s.)  C.P.  3. 
Aetna!  fraud  on  the  part  of  the  defendants 
is  not  essential — 

Burrowesv,  Lock,  lOVes.  470. 

Slim  V.  Cnmcktr,  1  De  Gex,  F.  k  J. 
518;   S.C.  2  GiflF.   37;  29   Law  J. 
Rep.  (N.a)  Chanc.  273. 
That  individual  corporators  ordering  work 
to  be  done  beyond  their  powers  are  per- 
sonally liable  is  clear — 

WUson  Y.  Goodman,  4  Hare,  54,  62. 
As  to  Mr.  Woods  not  being  the  agent  of 
the  company,  the  biU  alleges  that  the  de- 
fendants concurred  in  issuing  the  bond  and 
bad  the  control  of  the  money  paid  by  the 
plaintiff. 

Mr.  Giffard,  in  reply. — ^The  misrepre- 
sentation, if  any,  is  as  to  a  matter  of  law 
as  to  which  Mr.  Woods  could  not  be  pre- 
sumed to  possess  any  better  knowledge 
than  the  plaintiff. 

Wood,  V.C. — The  principle  now  con- 
tended for  is  old  and  well  established,  that  a 
misrepresentation  by  a  third  person,  which 
leads  a  person  into  an  injurious  contract, 
gives  the  person  injured  the  right  of  put- 
ting such  third  person  into  the  shoes  of 
the  contracting  party.  Here,  therefore,  it 
is  urged  by  the  plaintiff,  '^  The  directors  told 
me  that  the  railway  company  had  power 
to  contract,  whereas  in  truth  it  had  none." 
Assuming,  however,  that  Mr.  Woods's  letters 
to  the  plaintiffs  were  written  with  the 
cognizance  of  the  directors,  all  they  say  is 
this,  *'  We  cannot  legally  issue  debentures, 
but  we  can  borrow  by  issuing  *  legally 
common  bonds.'"  Now,  it  is  not  alleged 
that  this  was  a  mere  trick  on  the  part  of 
the  defendant  It  is,  then,  a  mere  misrepre- 
sentation as  to  the  state  of  the  law,  and 
the  plaintiff  must  be  presumed  to  know 
the  law  as  well  as  the  defendants.  I  think, 
therefore,  that  there  is  no  ground  for  saying 
that  the  directors  are  personally  liable  to 
make  good  the  statement.  As  to  the  moneys 
having  been  applied  to  the  benefit  of  the 
company,  that  may  be  a  ground  for  an 
action  at  law,  but  I  do  not  think  it  gives 
the  plaintiff  any  locus  standi  in  this  Court. 
The  plaintiff,  in  fact,  got  the  very  security 
which  he  had  calculated  on;  he  was  con- 


tent to  accept  the  law  as  laid  down  by  Mr. 
Woods,  who  stood  in  no  fiducisiy  relation 
to  the  plaintiff,  in  respect  of  knowledge  of 
law  as  a  solicitor  might  have  done.  I  must 
therefore  allow  the  demurrer,  with  costs. 


Solicitors 'Mr.  S.  W.  Johnson,  for  plaintiff; 
Messrs.  Harrisons,  and  Mr.  H.  Gregorj,  for 
defenduita. 


Wood,  V.C.   ) 

June  27,29.}     ^^^^^i  t..  chamibb. 

WUl--Construction  —  RuU  in  Shelley^B 
case. 

A  testator  devised  three  freehold  ma- 
miages  to  T,  C.  and  four  others  (of  whm 
T.  C,  was  the  survivor  J  '*  equal  share  during 
only  their  natural  lives,**  and  after  their 
decease  he  gave  and  bequeathed  the  scud/ree- 
hold  estate  unto  the  next  lawful  heir  of  T,  C 
aforementioned,  all  the  said  freehold  estate 
fw  wer:— Held,  thai  T.  C.  took  the  fee. 

The  bill  in  this  suit  prayed,  amongst 
other  things,  for  an  administration  of  the 
estate  of  l^omas  Crookenden,  and  that  the 
rights  of  the  parties  interested  in  his  real 
estate  might  be  ascertained  and  declared. 
At  the  hearing  an  inquiiy  as  to  his  real 
estate  was  directed. 

The  chief  clerk  certified  that  he  was 
seised  in  fee  at  the  time  of  hi^  death  of 
three  houses  in  Royal  Mint  Street,  formeriy 
Rosemary  Lane,  Whitechapel;  and,  on  far- 
ther consideration,  a  decree  was  made  on 
this  footing. 

It  subsequently  appeared,  however,  that 
the  title  of  Thomas  Crookenden  to  these 
houses  depended  upon  the  will  of  his  uncle, 
also  named  Thomas  Crookenden,  which 
was  made  in  1773.  Tiiis  document  was 
discovered  after  the  final  decree  in  the 
cause,  and  the  part  which  related  to  these 
houses  was  as  follows : 

"IteoL  I  give  and  bequeath  unto  mj 
sister,  my  three  nephews  and  two  nieces 
aforesaid  all  those  my  three  messuages  or 
tenements,  being  freehold,  situate  in  Rose- 
mary Lane,  in  the  pariah  of  St  Maiy, 
Whitechapel,  and  county  of  Middlesex,  two 
of  them  being  in  the  tenure  or  occupation 
of  Joseph  Hall,  and  the  other  of  Mazy 
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Broome,  widow,  each  adjoining  to  the 
other,  with  their  and  every  of  their  rights, 
members  and  appurtenances,  equal  share 
during  only  their  natural  lives ;  and  after 
their  decease  I  give  and  bequeath  the  said 
freehold  estate  unto  the  next  lawful  heir  of 
my  nephew,  Thomas  Crookenden,  afore- 
mentioned, all  the  said  freehold  estate  for 
ever." 

Thomas  Crookenden,  the  nephew,  was  the 
survivor  of  the  sister  and  the  Uiree  nephews 
and  two  nieces  of  his  uncle  above  referred 
to,  and  no  act  was  done  to  sever  the  joint 
tenancy  between  these  parties. 

Thomas  Crookenden,  the  nephew,  died, 
leaving  Edward  Crookenden,  his  eldest  son 
and  heir-at-law.  Edward  Crookenden  sub- 
sequently died  intestate,  leaving  Heniy 
Crookenden  his  heir-at-law. 

Henry  Crookenden  presented  a  petition 
of  re-hearing,  praying  that  it  might  be  de- 
clared that  on  the  death  of  Thomas  Crook- 
enden, the  nephew,  Edward,  his  heir,  took 
an  estate  in  fee  as  purchaser,  which  was 
now  vested  in  the  petitioner  as  his  heir-at- 
Iaw. 

Mr,  Bolt  and  Mr,  Eoupell,  for  the  peti- 
tioner.— ^The  language  of  this  will  shews 
that  the  testator^s  intention  was,  that  the 
heir  of  Thomas  Crookenden  should  take 
an  estate  in  fee  as  purchaser.  The  word 
is  ''  heir,"  in  the  singular,  and  the  devise  is 
to  such  heir  for  ever,  which,  even  before 
the  Wills  Act^  was  sufficient  to  carry  the 
fee.  The  testator  indicates  an  intention 
that  the  heir  of  Thomas  Crookenden  shall 
be  the  etirps  of  descent ;  and  therefore  the 
case  is  within  the  exception  from 

Shelters  ease,  1  Rep.  88  b, 
established  by 

Archer^s    ease,    1  Rep.   63  b,    66    b; 

s.  a  Cro.  Eliz.  453 ;  2  Andera.  37. 
See  also  Greaves  v.  Simpson,  33  Law 

J.  Rep.  (k.s.)  Chanc.  641 ;   s.  c  10 

Law  Times,  448. 
Chambers  v.  Taylor,  2  Myl.  <fe  Cr.  376; 

S.C    6  Law  J.    Rep.  (n.s.)   Chanc. 

193. 
.  Mr.  Willcoek  and  Mr.  Cecil  Russell,  for 
the  plaintiff. — In  order  to  bring  a  case 
within  the  principle  of  Archers  case  there 
must  be  proper  words  of  limitation  added  to 
the  gift  to  the  heir;  and  it  may  even  be 
contended  that  the  heir  must  not  take  an 


estate  of  the  same  kind  as,  but  for  the 
superadded  words,  his  ancestor  would  have 
taken.  Thus,  from  the  pleadings  in  Archer's 
case  (1),  it  appears  that  the  devise  was  to 
Robert  Archer  for  life,  with  remainder  to 
his  right  and  next  heir  and  the  heirs  of  his 
body  lawfully  begotten ;  so  that,  but  for 
the  superadded  words,  Robert  Archer  would 
have  taken  an  estate  in  fee,  and  by  those 
words  his  heir  took  an  estate  tail.  At  all 
events,  there  is  no  case  in  which  the  bare 
words.  '*  for  ever"  have  been  held  to  make 
the  heir  take  by  purchase,  and  the  contrary 
is  implied  by  the  judgment  of  Chief  Justice 
Eyre  in 

Dubher    v.    TroUope,     1    Amb.    453 
(BlunVs  edit.),  see  p.  459. 
In  Ooodrigkt  v.  Pullin,  Str.  729, 
the  words  were  stronger  than  in  the  pre- 
sent case. 

Mr,  Brtstowe,  for  the  respondents  in  the 
same  interest  as  the  plaintiff. 
Mr.  Roll,  in  reply. 

Wood,  V.C.  (June  29),  after  stating  the 
terms  of  the  will  of  Thomas  Crookenden, 
the  uncle,  said — ^The  question  here  simply 
depends  upon  this,  whether  the  weU- 
known  rule  in  Shelters  case  is  to  apply 
here,  or  whether  the  exception  to  that  rale 
established  in  Archer's  case  can  be  applied. 
That  exception,  it  has  been  argued,  pro- 
ceeded upon  this  ground,  that  on  the  limit- 
ation to  the  heir  of  the  first  taker,  the 
person  to  whom  a  life  estate  is  expressed 
to  be  given,  there  are  engrafted  words 
which  are  sufficient  to  create  an  estate 
in  fee  in  that  heir,  supposing  him  to 
take  as  purchaser.  Tluit  would  be  a 
most  reasonable  ground  of  argument,  if  the 
case  had  now  to  be  consider^  for  the  first 
time.  But,  I  apprehend,  it  will  be  found, 
when  jfiM  come  to  investigate  the  case, 
that  the  exception  in  Archer's  case  was  not 
based  upon  this  ground  simply,  that  the 
testator  indicated  an  intention  that  the 
heir  who  took  (in  that  case  the  heir  of  the 
tenant  for  life)  should  take  an  estate  of 
inheritance,  but  upon  the  express  terms  of 
the  limitations  in  the  will,  shewing  that  the 
persons  who  should  inherit  were  to  deduce 
their  title  from  the  heir  in  the  singular 
number,  as  stitps,  the  limitation  being  to 

(1)  See  1  Rep.  «4  b. 
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him  and  the  heirs  of  his  body,  in  the 
plural  number,  evincing,  as  it  was  thought, 
a  clear  intention  that  the  heir  first  men- 
tioned should  be  treated  as  deriving  his 
title  from  Archer  the  testator,  and  not 
from  Archer  the  tenant  for  life.  When  one 
comes  to  analyze  the  grounds  of  the  decision 
in  Shelle^s  case^  one  sees  clearly  that  that 
was  the  principle  upon  which  the  decision 
went,  even  if  authority  were  wanted,  which 
it  is  not  The  difficulties  that  arose  when 
ShelUt^s  ea9e  had  to  be  determined  were 
two.  One  was,  the  estate  being  limited  to 
the  ancestor  for  life,  with  remainder  to  his 
heirs,  without  adding  any  words  of  limita- 
tion, whether  the  heir  would  take  more 
than  a  life  interest  But  that  was  not  the 
only  difficulty.  There  was  a  contingent 
remainder  to  the  heir,  and  the  state  of  the 
law,  as  it  then  existed,  appeared  to  the 
Judges  who  decided  that  case,  to  require 
that  in  all  cases  the  interest  created  by  any 
instrument  should  be  vested  at  as  early  a 
period  as  possible,  and  for  a  very  good 
reason,  because  the  contingent  remainder 
would  be  liable  to  be  destroyed,  and  the  in- 
tention of  the  testator  defeated  in  a  variety 
of  ways.  The  intention  of  the  testator 
was  supposed  to  be  an  intention  to  convey 
an  absolute  interest  to  the  person  who  was 
the  object  of  his  bounty,  and  to  the  heir 
who  came  after  him ;  and  that,  though  the 
particular  intention  was  that  the  first  taker 
should  only  take  for  life,  the  gift  must  be 
extended  in  order  that  the  property  might 
pass  fully  and  absolutely  to  the  family  of 
the  person  who  was  supposed  by  the  testa- 
tor to  be  the  person  who  was  to  take  only 
for  life,  and  to  whose  heirs  the  inheritance 
might  not  pass  unless  you  construed  the 
will  as  vesting  the  whole  interest  in  the 
first  taker.  That  was  the  view  that  was 
taken  in  8kellet^9  com,  and  it  is  so  well 
known  that  it  is  not  necessary  to  dilate 
upon  it  It  gave  rise  to  a  very  valuable 
book  being  published  on  CmUingeni  Be- 
mainders.  The  circumstances  which  led 
to  that  case  being  so  decided,  and  the  rule 
there  settled,  are  laid  down  in  this  form 
in  Mr.  Feame's  book.  He  says  (2),  "I 
have  now  sufficiently  explained  the  nature 
of  the  exception  I  have  been  treating 
of,  and  shall  therefore  pass  to  those  cases 

(2)  Page  27. 


which  are  to  be  exoqyted  from  the  litend 
extent  of  the  last  of  t^e  foregoing  descrip- 
tions.    These  will  be  found  to  be  much 
more  nnm^ous,  as  they  depend,  on  one 
hand,  on  a  genonal  rale  of  law  respectLog 
limitations  to  the  heirs  general  or  special, 
where  the  ancestor  takes  an  estate  of  free- 
hold in  the  same  conveyance ;  and  on  the 
other,  upon    the    respect  wMch    is   paid 
to  the    intent    of  a    testator,    where   it 
can    be  plainly  collected  from    his   will 
that    he  used    ike    words    heirs   of   the 
hodjfy     4bc.,    as   a    descripiio  permmaer — 
"Upon  the  first  of  these  grounds  we  aie  to 
observe,  that  wherever  the  ancestor  takes 
an  estate  of  freehold  or  frank  tenement, 
and  an  immediate  remainder  is  tJiereon 
limited  in  the  same  oonveyance  to  his  hedis, 
or  heirs  in  tail,  such  remainder  is  imme- 
diately executed  in  possession  in  the  ances- 
tor so  taking  the  freehold,  and  therefore  is 
not  contingent  or  in  abeyance."    Then  he 
gives  as  an  instance,  "An  estate  for  life  to 
A;  remainder  to  the  heirs  of  his  body." 
Mr.  Butler  states  this  in  the  note:  "  Where 
land  is  limited  to  a  person  for  his  life,  and 
after  his  decease  to  his  heirs,  or  to  the 
heirs  of  his  body,  the  second  limitation 
might  be  thought  to  have  an  appearance 
of  giving  the  heir  an  estate  by  purchase,  or 
an  original  estate  primarily  vested  in  him- 
self, and  not  claimed  by  him  derivatively 
through  his  ancestor.    For,  as  the  land  is 
exprmialy  limited  to  the  ancestor  for  his 
life,  it  might  seem  contrary  both  to  the 
expression  of  the  deed  and  the  intention  of 
the  grantor,  that  the  ancestor  should  take 
a  larger  estate;  and  as  no  person  can  have 
an  heir  during  his  life,  the  heir  being  the 
individual  on  whom  the  law  casts  the  suc- 
cession at  the  instant  of  the  ancestor's 
decease,  it  might  be  thought  that,  wh^e 
an  estate  is  lunited  to  a  peraon  expressly 
for  his  life,  and  after  his  decease  to  his 
heirs,  the  limitation  to  the  heirs  must  neces- 
sarily be  contingent  during  the  ancestor's 
life."    Then  he  says,  ''  But  by  a  rule  of  law 
of  early  antiquity,  it  is  settled  that,  in  all 
these  cases  the  remainder  to  the  heirs  is 
immediately  executed  in  the  ancestor,  and 
therefore  is  not  contingent  or  in  abeyance.** 
That  evidently  is  the  principle  of  the  role; 
and  applying  that  principle  here,  of  cemse, 
if  I  were  to  construe  this  will  in  the  way 
I  am  asked  to  constroa  it,  it  is  a  contin- 
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gent  remainder,  and  subject  to  all  the  inci- 
dents attaching  to  contingent  remainders. 
After  Shellei^s  case  the  Conrts  determined 
that  they  would  yery  carefully  follow  the 
strict  letter  of  the  law  as  much  as  possible 
in  their  construction  of  words  of  limitation. 
Now,  let  us  see  what  are  the  words  in 
this  wilL  I  have  simply  a  limitation  to 
the  ancestor  and  others  for  their  lives  ex- 
pressly. That  makes  no  difference.  There 
is  abundance  of  authority  upon  that  point. 
After  their  decease,  says  the  testator,  "I 
give  and  bequeath  the  said  fineehold  estate 
unto  the  next  lawful  heir  of  my  nephew 
Thomas  Crookenden  aforementioned  all  the 
said  freehold  for  ever."  There  are  no  words 
of  limitation  added  to  the  gift  to  the  next 
heir,  and  the  intention  of  the  will  is  re- 
duced to  this,  that  it  is  simply  a  gift  to  the 
next  heir  for  ever.  It  only  comes  to  that ; 
and  it  seems  to  me  that  the  case  is  to  be 
considered  as  concluded  in  substance  by 
the  words  which  I  shall  read  from  a  very 
valuable  judgment  of  the  Lord  Chief  Jus- 
tice Eyre,  which  is  reported  in  Ambler  at 
great  lengtL  The  case  is  Dulher  v.  Troir 
lope  (3) :  it  was  an  action  of  ejectment, 
and  it  came  on  to  be  argued  before  the 
Common  Pleas,  and  the  judgment  of  the 
Court  was  delivered  by  Chief  Justice  Eyre. 
It  is  a  very  valuable  report,  because  the 
corrections  made  in  Mr.  Blunt's  edition  are 
from  Mr.  Serjeant  HiU's  manuscript,  and 
the  judgment  is  given  very  fully.  The 
actual  facts  of  the  case  I  need  not  comment 
upon,  because  they  do  not  in  terms  apply 
to  the  case  before  ma  The  limitation  there 
was  to  the  testator's  son  Thomas  Trollope 
for  the  term  of  his  natural  life,  and  after 
to  the  first  heir  male  of  his  body  lawfully 
begotten,  and,  for  want  of  such  heir  male, 
over.  The  Judges'  united  judgment  was 
delivered  by  Loid  Chief  Justice  Eyre,  who 
goes  very  fiilly  into  the  case,  and  says  he 
proposes  to  consider  a  number  of  questions, 
which  are  stated  in  the  foUowing  way  (4) : 
'*  1  would  first  consider  it  as  a  devise  to  a 
man,  and  the  heir  male  of  his  body,  in  the 
BUigular  number,  and  what  effect  such 
a  devise  will  have.*'  That  is  a  common 
devise  to  A«  and  his  heir,  not  expressly 
saying  to  A.  for  life.    *'  Secondly,  whether 

<3)  Amb.  453. 

<4)  Page  456.  In  these  dtataons,  Serj.   HUl's 
auttrectioM  an  adopted. 


a  devise  of  an  express  estate  for  li£B  to 
the  first  devisee,  previous  to  the  limitation 
to  the  heir  male,  will  at  all  vaiy  the  case 
from  a  plain  devise  to  him  and  the  heir 
male,  without  any  such  previous  limitation 
for  life]''  Then  he  goes  on  to  the  other 
points,  which  are  not  material  to  be  con- 
sidered. Afterwards  he  comments  at  some 
length  upon  the  first  point  which  he  has 
mentioned,  and  then  he  comes  to  the  conr 
sideration  of  a  devise  to  a  person  for  Hfe  with 
remainder  to  his  heir  niale,  and  he  then 
comments  (p.  460)  upon  the  case  of  Chuld 
V.  Ooddard  (5),  "  Devise  to  a  man  for  life, 
and  afterwanls  to  his  next  heir  male,  and 
for  de&ult  of  such  issue  remainder  over  is 
said  and  resolved  to  be  of  the  same  sense 
with  heirs  male  —  Whiiinff  v.  WHkins  (6). 
If  a  man  devise  land  to  B^  his  younger 
son,  for  ever,  and  after  his  death  to  the 
heir  male  of  his  body  for  ever,  with  divers 
remainders  over;  by  this  devise  B.  has  an 
estate  tail,  and  not  an  estate  in  fee,  which 
is  made  by  the  words  heir  male  in  the 
singular  number  only." 

Now  comes  the  case  which  seems  to  me 
to  be  conclusive  of  this  casa  He  says, 
''  Another  case  is  in  Stplea,  249,  1  HoL 
Abr.  627:  BatMy  (or  Paumey)  v.  Louh 
doll.  The  words  of  the  book  are :  <'  K  A, 
seised  of  a  copyhold  in  fee,  surrender 
it  to  the  use  of  his  will,  and  afterwards 
by  his  will  deviseth  it  to  B,  his  cousin, 
for  his  Hfe,  and  after  his  death  to  the 
heir  of  his  body  begotten  for  ever;  in 
this  case  the  word  heir^  being  limited 
to  the  body  of  B.,  is  nomen  coiUeetivumy 
and  all  one  with  the  word  heire^  and  the 
words  for  ever,  which  in  a  devise  make 
a  fee,  are  only  put  to  shew  his  intention; 
as  usual,  when  land  is  given  to  one  and 
his  heirs  for  ever;  and  therefore  in  this 
case  it  is  a  fee  executed  in  B,  and  his  heirs 
are  in  by  descent  and  not  by  purchase. 
And  this  is  not  like  to  Archer^e  case,  where 
the  devise  was  to  one  for  life,  and  after  to 
his  heir  male,  and  to  the  heirs  male  of  such 
heir  male;  for  there  the  inheritance  is  lim- 
ited to  the  heirs  of  the  body  of  such  heir 
male;  which  shews,  that  the  words /or  ever 
were  not  made  use  of  as  a  reason  to  help 
out  the  words  heir  male  in  the  singular 


(5)  2  Jonei,  111,  118. 

(S)  1  Babt.  219 ;  a.  0. 1  B4>L  Abr.  886. 
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number,  which  was  offered  as  an  answer  to 
these  last  cases/' 

This  is  not  very  clearly  expressed,  but 
what  I  understand  it  to  mean  is  this,  that 
it  is  not  enough  to  have  the  words  ^^for 
ever,"  although  these  words  would  be  suffi- 
cient to  create  a  fee.  But  it  is  different  if 
you  have  a  clear  and  distinct  limitation  to 
the  heir,  in  the  singular  number,  with  a 
limitation  over  to  his  heirs,  in  the  plural 
number,  which  shews  that  the  singular 
heir  is  made  the  stirps,  and  from  him  the 
descent  is  to  take  place,  and  so  on  through 
him  and  his  heirs  male.  And  I  may  here 
say,  that  I  quite  agree  witii  what  fell  from 
Vice  Chancellor  Kindersley  in  Greaves  v. 
Simpson^  that  the  decision  in  Archer^s  ease 
did  not  rest  upon  the  ground  that  by  the 
superadded  words  of  Umitation  the  heir 
took  a  different  kind  of  estate  from  that 
which  but  for  those  words  his  ancestor 
would  have  taken  under  the  rule  in  Shel^ 
ley*s  ccue.  The  principle,  I  think,  is  that, 
although  the  difficulty  remains  of  its  being 
a  contingent  remainder,  we  see  such  a  dear 
intention  on  the  part  of  the  testator  as 
takes  it  out  of  the  range  of  Shelley's  case. 
Chief  Justice  £yre  goes  on  to  remark, 
"  There  are  cases  indeed  where  a  devise  to 
the  father  for  life,  and  after  to  his  next 
heir  male,  and  to  the  heirs  male  of  such 
next  heir  male,  has  been  held  to  be  only 
an  estate  for  life  in  the  father,  with  a  re- 
mainder in  tail  to  the  next  heir  male,  which 
are  certainly  right;  but  the  reason  is, 
because  the  inheritance  is  expressly  limited 
to  the  heirs  male  of  such  heir  male.  It  is 
not  a  devise  to  a  man  and  his  heir  male, 
resting  it  there,  but  to  a  man  and  his  heir 
male  and  to  the  heirs  male  of  such  heir 
male;  which  shews  that  the  words  heirs 
male^  being  the  words  which  fint  limit  the 
entail,  are  grafted  upon  the  words  heir 
maUf  and  make  them  operate  as  a  desiff- 
natio  personasy  and  prevent  the  operation 
of  them  as  words  of  limitation  upon  the 
estate  limited  to  the  father,  which  was 
Arches  case,  1  Co.  66,  Cro.  Eliz,  463, 
2  Anders,  37;  for  that  was  a  devise  to  Robert 
Archer,  the  father,  for  life,  and  afterwards 
to  the  next  heir  male  of  Robert,  and  to 
the  heirs  male  of  the  body  of  such  next 
heir  male;  in  which  case  it  was  held,  that 
Robert  had  but  an  estate  for  life,  because 
he  had  an  express  estate  for  life  devised  to 


him,  and  the  remainder  is  limited  to  the 
next  heir  male,  in  the  singular  number,  and 
to  the  heira  male  of  such  heir  male ;  which 
shews  plainly,  that  the  father  is  not  to  take 
an  estate  of  inheritance,  for  the  devisor  has 
not  limited  the  estaU  to  his  heirs  maU^  but 
to  the  heirs  male  of  his  [next]  heir  male. 
It  must  be  confessed  that  the  devise  of 
the  express  estate  for  life,  the  renudnder  to 
the  next  heir  male,  in  the  singular  number, 
is  said  in  the  report  of  Archer's  ease  to 
be  the  reason  why  the  Court  adjudged  it 
an  estate  for  life.  But  in  no  case  since 
that  time  has  it  been  considered  or 
understood  as  a  resolution  upon  that 
single  ground;  but  the  subsequent  limit- 
ation to  the  heirs  male  of  such  heir 
male  has  been  looked  upon  as  the  true 
foundation  for  that  resolution.  It  ia  said 
by  Hale  (7)  that  a  devise  to  one  for  life, 
and  after  his  decease  to  his  heir,  hath  been 
held  a  fee;  for  heir  is  nomen  ooUectumm. 
But  Archer's  case,  he  says,  is  a  devise  to  A 
for  his  life  and  after  to  his  heir  and  to  the 
heirs  of  such  heir,  in  which  case  he  says, 
that  because  words  of  limitation  were  put  to 
the  word  heir,  therefore,  heir  was  taken  to 
be  designatio  persona:,  and  resolved  that  he 
should  take  by  purchase^  And  upon  the 
same  footing-is  this  case  of  Archer's  treated 
in  Bawsy  v.  I/nffdall  (8).  And  if  a  devise 
to  a  man  and  his  heir  male,  in  the  singular 
number,  will  have  the  same  effect  as  a 
devise  to  him  and  his  heirs  male,  in  the 
plural,  there  can  be  no  question  upon  the 
second  point" 

Now  it  does  seem  to  me  that  both  upon 
the  reasoning  and  upon  the  cases  there  stated, 
the  Lord  Chief  Justice  came  to  the  con- 
clusion that  you  could  not  except  a  limit- 
ation from  the  rule  in  Shelley  s  ease  simply 
because  of  his  using  the  words  ^  for  ever.'' 
One  feels,  indeed,  some  difficulty  in  reason- 
ing upon  a  matter  which  rests  so  much  upon 
technical  grounds,  butone  sees  why  yoa  eould 
not  catch  hold  of  such  words  as  *^  for  ever" 
as  indicating  the  intention  to  exclude  the 
rule  in  SheUet^s  case,  and  why  you  should 
not  give  that  construction  unless  it  is  clearly 
intended.  All,  then,  that  I  have  here,  is 
the  eventual  limitation  ''to  the  next  lawful 
heir  of  my  said  nephew  Thomas  Crook^adoi 


(7)  1  Ventr.  215. 

(8)  StyK  249;  ■.  o.  1  BoL  Abr.  036^ 
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aforementioned,  all  the  said  freehold  for 
every  As  it  is  said  by  Lord  Chief  Justice 
Eyre,  you  may  give  an  estate  to  a  man,  to 
his  heir  and  his  heirs  for  ever;  that  is,  you 
want  it  to  go  in  a  perpetual  course  of  suc- 
cession. I  find  nothing  more  here.  It  is  not 
an  estate  intended  to  be  executed  in  the 
heir  as  persona  deeiffnata,  so  as  to  convert 
him  into  a  purchaser,  and  subject  to  the 
inconvenience  of  its  being  a  contingent  re- 
mainder, but  it  is  simply  a  limitation  to  the 
next  heir  in  the  course  of  succession.  I  shall 
therefore  make  a  declaration  (which  I  can 
do  upon  a  petition  of  rehearing),  that  ac- 
cording to  the  true  construction  of  the  will 
of  Thomas  Crookenden  the  uncle,  Thomas 
Crookenden  the  nephew  took  an  estate  in 
fee  simple  in  the  messuages  and  heredita- 
ments in  Eoyal  Mint  Street 

Soliciton — Messrs.  Brundrett,  Martin,  Bandall  it 
Govett,  for  plaintiff;  Messrs.  Boilings  worth, 
Tyennan  &  Green,  for  defendant  H.  Crook- 
enden, the  petitioner ;  Messrs.  Broughton  & 
White,  for  the  remaining  defendants. 


NUGENT  V,  VETSEKA. 


Wood,  V.C. 
July  12. 

Jurudiction — Guardians  to  Foreign  Sub- 
jects— Foreign  Guardians — 4  <S:  5  Will,  4. 
c.  %2.— Consolidated  Order  X,  Rule  7.— 
Service  on  Persons  out  of  Jurisdiction. 

The  Court  has  jurisdiction  to  appoint 
guardians  to  in/ants^  foreign  subjects ^  vnthin 
the  jurisdiction,  and,  if  necessary,  to  inter- 
fere on  their  behalf  against  their  parents  or 
guardians  appointed  by  the  Courts  of  tJieir 
country;  but  will  not  act  against  the  foreign 
guardian  except  on  very  special  grounds, 
as,  for  instance,  neglect  of  the  children,  or 
danger  to  their  property. 

Fart  of  the  estate  of  an  intestate  domiciled 
abroad  was  invested  by  his  administrators 
in  the  English  funds.  Service  of  a  bill  for 
administering  such  funds  was  made  on  per- 
sons out  of  the  jurisdiction,  under  the  ^  dc  b 
Will  4.  c.  82.  and  Consolidated  Order  X., 
rule  7  : — Held,  thcU  the  bill  not  having  been 
demurred  to,  the  order  for  such  service  must 
stand, 

Theodore  Baltazzi,  an  Austrian  subject, 
domiciled  at  Constantinople,  and  possessed 
of  considerable  property,   died,   in  June, 


1860,  at  that  place,  intestate.  He  left  a 
widow  and  ten  children. 

The  intestate  was  a  member  of  the  Greek 
Church,  and  had  married  an  Englishwoman 
who  was  a  member  of  the  Church  of  Eng- 
land, and  their  children  were  educated  in 
the  religion  of  the  Church  of  England.  Ad- 
ministration of  the  intestate's  estate  was 
granted  by  the  Austrian  Consulate  Court 
at  Constantinople  to  his  widow  and  one  K 
Mavrocordato,  and  a  part  of  the  estate  was 
invested  in  Uie  English  funds  with  the 
sanction  of  that  Court. 

The  widow  and  Mavrocordato  were  also 
appointed  guardians  to  the  children  by  the 
Austrian  Consulate  Court. 

In  April,  1862,  the  eldest  daughter  mar- 
ried Mr.  Nugent,  a  British  subject,  who  at 
the  time  of  the  bill  being  filed  was  resi- 
dent in  England.  Four  of  the  children 
were  sent  by  their  guardians  to  England, 
for  the  purpose  of  education,  in  the  years 
1861  and  1862. 

In  1863  the  intestate's  widow  married  a 
Mr.  Alison,  and  K  Mavrocordato  having 
resigned  his  office  of  guardian,  the  defen- 
dant, A.  Yetsera,  who  had  since  that  time 
married  the  second  daughter  of  the  intes- 
tate, was  appointed  co-guardian  in  his  place. 

In  December,  1863,  Mrs.  Alison  died, 
and  a  guardian  was  appointed  in  her  place, 
who  had  since  resigned. 

By  the  Austrian  law,  the  widow  having 
died,  the  children  became  equally  entitled 
to  the  intestate's  property. 

In  November,  1865,  letters  of  adminis- 
tration of  the  estate  and  effects  of  the  intes- 
tate in  this  country  were  granted  to  Mrs. 
Nugent;  and  in  December,  1865,  a  bill 
was  filed  by  Mrs.  Nugent  and  the  four 
infant  children  of  the  intestate,  who  were 
resident  in  England,  for  the  administration 
of  so  much  of  the  property  as  had  been 
invested  in  the  English  funds.  An  order 
was  made  for  service  of  the  bill  on  the  chil- 
dren of  the  intestate,  who  were  out  of  the 
jurisdiction  and  defendants  to  the  suit, 
under  Consolidated  Order  X.,  rule  7,  and 
Mr.  Nugent  and  two  other  persons  were 
appointed  by  this  Court  guardians  of  the 
children  in  England. 

A  motion  was  made  now,  on  behalf  of 
Mr.  Vetsera,  who  was  desirous  of  removing 
one  of  the  children  from  this  country,  to 
discharge  the  order  appointing  guardians, 
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and  there  was  a  motion  to  discharge  the 
order  for  service  of  the  biU  on  the  defen- 
dants out  of  the  jnrisdictioD.  There  was 
also  a  motion,  by  the  pbiintiffs,  to  appoint 
goardians  od  litem  for  the  children  abroad. 

Sir  BoundeU  Palmer  and  Mr,  Cottony  for 
the  two  first  motions,  contended  that  the 
proper  Courts  to  i^point  goardians  to 
the  infants  were  those  of  the  country  of 
domicile  of  the  intestate;  and  if  the 
plaintiff  Mrs.  Nugent  desired  other  gnar^ 
dians  to  be  appointed,  she  could  only  do 
so  by  applying  to  those  Courts.  Upon 
the  point  of  service  on  persons  out  of 
the  jurisdiction:  it  was  true  that  the 
property  in  respect  of  which  the  bill  was 
filed  was  now  represented  by  English  funds, 
but  it  had  merely  been  invested  in  the 
funds  by  the  administrator  and  under  the 
direction  of  a  foreign  Court 

Mr.  Oiffard  and  Mr,  Cfcil  Ru$9ell  con- 
tended that  the  Court  had  full  control  over 
all  in&nts  who  might  happen  to  be  within 
the  jurisdiction.  The  funds  in  question 
were  within  the  4  &  5  Will  4.  c.  82,  and 
therefore  the  service  must  hold  good. 
8ir  R.  PcUmer,  in  reply. 
Upon  the  question  of  guardianship  were 
dted — 

JohnOone  v.  Beanie^  10  CL  <fe  F.  96. 
Potinger  v.  WightmaUy  3  Mer.  67. 
Hope  V.  Hopcy  4  De  Gex,  M.  &  G. 
344;  s,  c.  19  Beav.  237;  23  Law  J. 
Hep.  (N.B.)  Chanc.  682. 
Dawson  v.  Jay,  3  De  Gex,  M.  k  G.  764. 
Lord  But^s  case,  9  H.L.  Cas.  440. 
(Havering  v.  Ellison,  7  Ibid.  707 ;  s.  c 
29  Law  J.  Rep.  (n.s.)  Chanc  761. 
Upon  the  question  of  service  upon  per- 
sons out  of  the  jurisdiction — 

JSnohin  v.  Wylie,  10  H.L  Cas.  1 ;  s.  c 

31  Law  J.  Rep.  (n.s.)  Chanc.  402. 
Cookney  y.  Anderson,  32  Law  J.  Rep. 

(N.s.)  Ch&nc.  427. 
Buchanan  y.  RwJcer,  9  East,  192. 

Wood,  Y.C.  said — I  think,  having  regard 
to  the  principles  of  international  law  and  the 
course  that  all  Courts  have  taken  of  recog- 
nizing the  proceedings  in  other  countries 
of  regularly  constituted  tribunals,  provided 
those  other  countries  be  civilized  commu- 
nities, especially  if  they  are  communities 
with  which  we  are  in  amicable  connexion, 


as  we  are  with  the  empire  of  Austria,  it  is 
impossible  for  me  to  disregard  the  appoint- 
ment by  an  Austrian  Court  of  this  guardian 
to  these  children,  who  are  Austoian  sub- 
jects, children  of  an  Austrian  &ther,  merely 
because  this  guaidian  has  continued  the 
course  which  those  who  preceded  him  in 
that  office  adopted — sending  their  wards 
for  a  certain  time  over  here  for  education 
in  this  countiy.  lliat  guardian,  now  being 
desirous  of  revoking  tiie  arrangement,  is 
impeded  by  an  order  made  by  this  Camt 
appointing  other  guardians  in  this  country, 
without  whose  concurrence  I  am  desired  to 
teU  the  Austrian  Courts  that  this  genUeiman 
cannot  recall  his  wards.  It  appears  to  me  it 
would  be  fraught  with  consequences  of  yery 
serious  difficulty,  consequences  oontraiy  to 
all  right  and  justice,  if  this  Court  were  to 
say  that  when  a  parent  or  guaidian  (for  a 
guardian  is  exactly  in  the  same  position  as 
a  parent)  in  a  foreign  country  avails  him- 
self of  the  opportunities  afforded  by  this 
countiy  of  education,  and  for  a  certain  period 
sends  his  children  or  his  wards  over  to  this 
country  for  that  purpose,  that  he  mnat  do 
it  at  the  risk  of  never  being  able  to  recall 
them,  if  this  Court  should  be  of  opinion 
that  English  education  is  better  than  the 
education  of  the  foreign  country  to  which 
they  belong. 

Having  stated  the  circumstances  of  the 
family  down  to  the  appointment  of  Mr. 
Yetsera  as  sole  guardian,  and  that  the 
children  were  maintained  here  by  fiinds 
derived  under  orders  of  the  Austrian  Court, 
his  Honour  proceeded — I  must  take  ^ese 
children  as  remaining  here  with  the  sanc- 
tion of  Mr.  Yetsera,  and  that  he,  as  nun- 
ager  of  the  property,  supplied  tiie  fcmds 
by  which  they  were  maintained  under  the 
authority  of  the  Austrian  Court,  and  then 
at  a  proper  time  wished  to  recall  them 
from  England.  Of  course,  if  there  had 
been  no  application  to  this  Court,  no  one 
can  doubt  he  could  have  removed  the  chil> 
dren. 

The  Yice  Chancellor  having  stated  the 
course  of  proceedings  in  this  Court,  said: 
The  guardians  appointed  by  this  Court  are 
desirous  of  retaining  such  of  the  children 
as  are  here  under  the  system  of  English  edu- 
cation, which  was  provided  for  them  daring 
the  limited  period  they  have  been  her& 
It  is  now  sought  to  prevent  Mr.  Y^aera 
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removing  the  children,  on  the  plea  that  the 
Court  has  appointed  guardians  here  in 
England;  that  it  has  jurisdiction  (which  is 
not  to  be  disputed)  to  appoint  guardians 
over  infants,  subjects  of  a  foreign  govern- 
ment; and  that  having  so  appointed  them 
the  Court  will  after  that  do  no  more  than 
look  at  what  is  most  for  the  benefit  of  the 
infants.  For  that  purpose  Lord  Bute's  case 
is  cited  to  shew  that,  if  I  can  be  satisfied 
it  is  more  for  the  interest  of  the  infants 
that  they  should  remain  here  than  that 
they  should  be  sent  to  their  own  country 
and  placed  under  the  control  of  their  guar- 
dian, I  ought  to  supersede  the  authority 
of  the  guardian  and  to  supersede  the  autho- 
rity of  the  Court  that  has  appointed  him, 
and  direct  how  their  education  shall  be 
carried  into  effect.  It  appears  to  me  that 
there  was  no  doctrine  of  that  kind  in  any 
way  propounded  in  Liord  Bute's  cctse. 
And  certainly  Lord  Cranworth,  in  the  so- 
called  American  case  (1),  pointedly  puts 
his  decision  on  the  ground  that  the  child 
turned  out  to  be  a  British  subject.  In 
Lord  Bute's  case.  Lord  Bute  was  a  subject 
of  the  (Government  of  the  United  King- 
dom of  Great  Britain,  even  if  he  were 
a  domiciled  Scotchman;  he  had  large 
property  in  England  and  was  under  the 
control  of  the  same  Crown,  and  it  was 
only  a  question  to  which  class  of  guar- 
dians he  should  be  assigned,  the  Crown  as 
parens  patriae  having  full  power  to  declare 
to  which  class  he  should  be  assigned.  Can 
that  be  compared  to  a  case  in  which  the 
question  is,  whether  I,  sitting  here  as  a  Judge 
in  this  country,  am  to  direct  whether  or 
not  the  Courts  of  the  Empire  of  Austria 
have  rightly  decided  upon  the  mode  in 
which  they  wish  subjects  of  that  empire 
to  be  educated?  By  so  doing  this  Court 
would  be  exceeding  very  lai^ely  the  judi- 
cious exercise  of  the  powers  which  every 
tribunal  has  in  an  independent  country 
over  those  who  may  be  within  its  control 
and  jurisdiction,  if  it  attempted  to  form  a 
judgment  on  whether  it  was  more  expe- 
dient that  an  Austrian  subject  should  be 
brought  up  in  an  English  school.  It  is 
not  to  be  compared  with  the  case  which 
is  nearest  to  it  (2) ;  if,  upon  the  facts,  it 

(1)  DftWBon  V.  Jay  (Ice.  tit.). 

(2)  ProkMbly  Lyons  v.  Blenkin,  Jac.  245. 
Nxw  Skriks,  35.— Chano. 


could  be  brought  within  the  principle  of  it, 
the  case  in  which  a  Roman  Catholic  parent 
abandoning  his  child  to  Protestant  instruc- 
tion for  several  years,  the  Court  has  said 
it  would  not  allow  him  to  remove  his  child 
for  the  purpose  of  having  it  subjected  to  a 
different  course  of  instruction,  because  he 
had  put  the  child  in  such  a  position  that 
he  had  abandoned  his  choice.  But  neither 
has  the  guardian  abandoned  his  wards 
nor  the  Court  of  Austria  their  subjects, 
by  allowing  them  to  be  educated  for  four 
or  ^ye  years  in  this  country.  To  hold 
otherwise  would  be  to  say  that  it  would 
be  most  unwise  for  any  foreign  countiy 
to  send  their  infant  subjects  to  this 
country  for  one  year,  for  thiB  Court  would 
be  saying  the  Crown  of  England,  as 
parens  patrice,  can  better  educate  children 
than  the  Emperor  of  Austria  as  parens 
pat7'ue  can  see  to  the  education  of  his 
people.  The  same  authority  which  we 
claim  here  on  behalf  of  the  Crown  as 
parens  patrice  to  look  after  its  own  subjects, 
every  other  independent  state  claims  the 
right  to  exercise,  which  right  should  not  be 
interfered  with,  except  on  some  grounds 
which  might  possibly  arise,  but  which  it  is 
not  necessary  to  suggest,  and  on  account 
of  these  T  should  be  sorry  to  lay  down  any- 
thing to  abdicate  the  jurisdiction  of  the 
Court  of  appointing  guardians  to  foreign 
subjects. 

I  hold  the  Court  has  power  to  appoint 
guardians,  for  the  simple  reason  that  it 
may  well  happen  that  foreign  children  may 
be  found  here  who  are  not  being  looked 
after  or  cared  for,  or  the  like,  or  who  may 
even  be  placed  in  such  a  position  that  they 
are  likely  to  be  despoiled  of  their  property 
and  robbed  by  those  who  ought  to  protect 
them;  they  would  come  here  for  protection, 
which  this  Court  would  afford  them.  And 
I  continue  the  guardians  that  have  been 
appointed  in  this  case,  not  for  any  reason 
of  that  sort,  but  because  it  may  be  desirable 
that  these  children,  so  long  as  they  remain 
in  this  country,  should  have  the  protection 
of  guardians  living  within  the  jurisdiction  ; 
and  I  make  a  declaration,  notwithstanding 
the  order  appointing  guardians,  saving  to 
the  guardian  appointed  by  the  Austrian 
Court  all  such  power  and  control  as  he 
might  have  exercised  over  these  children 
In  their  own  country  if  they  were  there 
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and  bad  not  been  sent  to  tbis  country  for 
a  temporary  purpose,  witb  liberty  for  bim 
to  apply  as  to  tbeir  removal  out  of  tbe 
jurisdiction. 

Taking  tbat  view,  I  bave  not  asked  to 
see  tbe  cbildren,  for  I  could  not  be  influ- 
enced by  anytbing  I  migbt  bear  from  tbem. 
I  assume,  for  tbe  purpose  of  this  decision, 
tbat  tbey  are  most  anxious  to  remain 
liere,  and  are  anxious  not  to  go  back  to 
tbeir  own  country;  but  I  bave  no  right 
to  deprive  the  guardian  appointed  by  tbe 
foreign  Court  of  the  control  which  he 
has  lawfully  and  properly  acquired,  never 
relinquished  and  never  abandoned,  and 
under  which  authority  they  have  remained 
here,  and  under  which  authority  alone 
they  bave  been  supported  and  maintained 
here. 

As  to  the  service  of  the  children  out  of 
the  jurisdiction  with  the  copy  of  the  bill, 
I  must  take  it  on  the  present  bill  (as  I 
have  no  demurrer,  and  nothing  to  induce 
me  to  vary  the  order)  tbat  the  order  has 
been  properly  made,  because  it  stands  thus : 
It  is  alleged  that  all  the  debts,  funeral  and 
testamentary  expenses  of  the  testator  have 
been  paid,  and  tbat  part  of  the  property 
consists  of  these  large  funds  that  are  over 
here;  and  then,  by  tiie  law  of  Austria,  tbat 
these  funds  are  divisible  in  given  shares 
among  these  eight  plaintiffs  and  other  ohil* 
dren  abroad,  and  that  the  shares  are  shares 
of  stock,  and,  therefore,  it  has  been  thought 
right  tbey  should  be  served  with  a  copy 
of  the  bUl,  that  they  may  come  in,  in 
respect  of  tJieir  own  interest  in  tbe  stock ; 
and,  in  tbis  case,  I  should  be  the  more  in- 
disposed to  disturb  that  order  because  it  is 
not  asked  to  grant  any  proceedings  against 
tbem,  but  it  is  asked  that  they  should 
come  in  upon  their  common  interest  with 
the  plaintiffs.  I  think,  therefore,  as  things 
stand  on  the  present  state  of  the  record,  I 
am  not  at  liberty  to  discbarge  the  order, 
and  therefore  it  follows,  as  a  matter  of 
course,  that  I  ought  to  appoint  the  guar- 
dians ad  litem  merely  for  the  purpose  of 
answering. 

Soliciton — Measn.  FreBhfields    k  Newman,   for 
plaintiifii ;  Mr.  T.  6.  Kennt,  for  defendants. 


Stuart,  V.C. 
June  7,  20. 


DBUmtOKD  V.  DBUMM OKD. 


Practice  —  Service  on  Defendant  out 
of  Jurisdiction  —  ConsoiideUed  Order ^  10, 
kuUl. 

The  Court  has  power ^  under  it*  Oener^ 
Orders,  to  direct  service  of  a  bill  upon  a 
defendant  resident  in  a  foreign  country, 
although  the  suhjeetmiaUer  of  the  not  is  not 
within  its  jurisdiction, 

Cookney  v.  Anderson  (1)  and  Foley  v. 
Maillardet  (2)  notfoUowed. 

Tbis  was  a  motion  to  discharge  an  order 
made  by  the  Vice  Chancellor  at  chambers, 
on  the  26th  of  March,  1866,  directing 
service  of  a  copy  of  the  bill  and  interro- 
gatories upon  the  defendant  at  Bcmn,  or 
elsewhere  in  Qermany. 

In  April,  1850,  the  defendant  borrowed 
the  sum  of  600^.  from  the  City  of  Qlasgov 
life  Assurance  and  Reversiouary  Compaoy. 
At  that  time  the  plaintiff  Jane  Drummond 
Waddy  Drummond  was  the  wife  of  the 
defendant,  and  she  was  entitled,  as  appa* 
rent  or  presumptive  heiress  of  her  mother, 
who  was  then  Hving,  to  the  entailed  lands 
and  estate  of  Gairdrum,  in  Scotland.  The 
plaintiff  Mrs.  Drummond  on  the  11th  of 
April,  1850,  joined  with  the  defendant  in 
giving  a  security  to  the  assurance  company 
on  the  lands  and  estate  of  Qairdmm  for 
tbe  payment  of  the  sum  of  2,175/L  in  the 
event  of  her  succeeding  to  such  entailed 
lands  and  estate. 

In  1854  the  defendant  borrowed  a  fiii^ 
ther  sum  of  1,000/.  from  the  same  assur- 
ance company,  and  Mrs.  Drummond  again, 
on  the  7th  of  April,  1854,  joined  with  the 
defendant,  then  also  her  husband,  in  giving 
a  security  to  the  assurance  company  for 
the  payment  to  them  of  the  sum  of  3,9d8iL 
in  the  event  of  her  succeeding  to  the 
entailed  lands  and  estates  of  Gairdrum. 
Tbe  latter  security  differed  from  the  former 
only  in  giving  to  tbe  defendant  and  Mrs. 
Drummond  the  option  of  paying  an  ammity 
of  335/.   19«.   9(1  instead  of  the  sum  of 

(1)  31  Beav.  452;  b.o.  32  Law  J.  R«p.  (v.s.) 
Chanc.  305:  on  appeal,  1  De  Gex,  F.  &  J.  365; 
8.  c.  32  Law  J.  Rep.  (N.s.)  Cha&c.  427. 

{'2)  1  DeGez,  J.ftS.  389:  8.e.  83  LawJ.  Rep. 
(N.s.)  Chano.  335. 
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3,938/1,  such  annuity  to  commence  on  Mrs. 
Dmmmond  succeeding  to  the  said  entailed 
lands  and  estate,  and  to  continue  payable 
during  her  life. 

Bo^  the  securities  were  duly  registered 
in  the  General  Register  of  Sasines  in  Scot- 
land, and  the  bill  alleged  that  by  them  all 
the  estate  and  interest  of  Mrs.  Drummond 
in  the  entailed  lands  and  estate  of  Gair- 
dnim  had  been  validly  and  effectually 
charged  with  the  payment  of  the  sums 
before  mentioned. 

On  the  6th  of  June,  1857,  the  plaintiff 
Jane  D.  W.  Drummond  and  the  defendant 
were  divorced  by  the  Court  of  Session  in 
ScoUand. 

On  the  22nd  of  December,  1857,  the 
plaintiffs  Thomas  Charles  Waddy  Drum- 
mond and  Jane  D.  W.  Drummond  inter- 
married. 

On  the  6th  of  December,  1865,  Mrs. 
Jane  D.  Naime,  the  mother  of  the  plaintiff 
Mrs.  Drummond,  died ;  and  thereupon  Mrs. 
Dmmmond  succeeded  to  the  entailed  lands 
and  estate  of  Gairdrum,  and  was  now  in 
the  possession  thereof. 

llie  bill  also  alleged  that  the  assurance 
company  had  required  payment  of  the  sums 
of  2,175/.  and  3,938/.,  with  interest,  since 
the  death  of  Mrs.  J.  D.  Naime,  and  such 
sums  were  now  payable  under  the  instru- 
ments of  the  11th  of  April,  1850,  and  the 
7th  of  April,  1854,  and  were  a  charge  upon 
the  lands  and  estate  of  Gairdrum. 

The  bill  also  alleged  that,  by  the  law 
of  Scotland,  when  the  wife's  estate  was 
charged  as  a  security  for  money  borrowed 
by  her  husband,  such  estate  was  considered 
as  a  surety  only  for  such  debt,  and  the 
wife  was  entitled  to  have  her  estate  exone- 
rated by  her  husband ;  and  that  the  plain- 
tiffs had  applied  to  the  defendant  to  pay 
the  sums  of  2,175/.  and  3,938/.,  or  other- 
wise procure  the  lands  and  estate  of 
Gairdrum  to  be  released  therefrom;  but 
he  had  refused  to  do  so. 

The  bill  prayed  that  the  defendant  might 
be  ordered  to  pay  the  trustees  of  the  assur- 
ance company  the  sums  of  2,175/.  and 
3,938/.,  with  interest,  from  the  Cth  of 
December,  1865,  and  to  procure  the  en- 
tailed lands  and  estate  of  Gairdrum  to  be 
released  therefrom,  and  the  instruments  of 
the  11th  of  April,  1850,  and  the  7th  of 
April,  1854,  to  be  delivered  to  the  plain- 


tiffs,  and  that  the  defendant  might  be 
ordered  to  pay  the  costs  of  the  suit. 

In  September,  1857,  the  defendant  left 
Scotland  and  went  to  reside  at  Bonn,  where 
'he  .purchased  an  estate  and  had  built  a 
residence,  and  where  he  had  continued 
ever  since  to  have  his  only  place  of  resi- 
dence and  was  now,  as  he  said,  domiciled. 

An  order  had  been  obtained  on  the 
defendant's  behalf  for  leave  to  enter  a  con- 
ditional appearance. 

The  suit  did  not  affect  any  property 
within  the  jurisdiction  of  the  Court 

By  the  act  2  Will  4.  c.  33,  the  Court  of 
Chancery  was  empowered  in  any  suit  insti- 
tuted therein,  concerning  lands,  tenements 
or  hereditaments  situate  in  England  or 
Wales,  to  order  service  of  process  in  any 
part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  and  in  the  Isle  of 
Man,  upon  any  defendant  in  such  suit  then 
residing  in  such  part  of  the  United  King- 
dom or  Isle  of  Man  in  which  he  should 
be  so  served. 

By  4c  &  5  Will.  4.  c.  82,  the  provisions 
of  the  last-named  act,  relating  to  suits 
instituted  in  the  Court  of  Chancery,  con- 
cerning lands,  tenements  or  hereditaments 
situate  in  England  or  Wales,  were  extended 
to  all  suits  instituted  therein  concerning 
any  charge,  lien,  judgment  or  incumbrance 
thereon,  or  concerning  any  money  vested 
in  any  government  or  other  public  stock, 
or  public  shares  in  public  companies  or 
concerns,  or  concerning  the  dividends  or 
produce  thereof. 

By  3  «fe  4  Vict.  c.  94,  the  Lord  Chan- 
cellor, with  the  advice  and  consent  of  the 
Master  of  the  KoUs  and  the  Vice  Chan- 
cellor or  one  of  them,  was  empowered  by 
any  rules  and  orders  to  be  made  within 
five  years  from  the  passing  of  such  act, 
to  make  alterations  in  the  form  of  writs 
and  commissions  and  in  the  mode  of 
filing  bilk,  answers,  depositions,  afiidavits 
and  other  proceedings,  and  generally  in 
the  form  and  mode  of  proceeding  to 
obtain  relief,  and  in  the  general  practice 
of  the  Court  with  relation  thereto,  and  all 
such  rules,  orders  and  regulations  were  to  be 
laid  before  parliament,  if  parliament  were 
then  sitting,  immediately  on  the  making 
or  issuing  the  same,  or  if  parliament  were 
not  then  sitting,  within  five  days  after 
the  next  meeting  thereof;  and  every  rule. 
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order  or  regulation  so  made  was,  after  the 
time  specified  in  the  act  to  be  binding 
and  obligatory  on  the  said  Court,  and  to 
be  of  like  force  and  effect  as  if  the  provi- 
sions contained  therein  had  been  enacted ' 
by  parliament,  unless  the  same  should  by 
vote  of  either  house  of  parliament  be 
objected  to 

By  the  4  <k  5  Vict.  c.  52.  it  was  enacted, 
that  the  ruli;s,  orders  or  regulations  to 
be  made  in  pursuance  of  the  last-named 
act  should  be  binding  from  the  making 
thereof^  unless  objected  to  by  the  vote  of 
either  house  of  parliament,  or  unless  they 
were  informal. 

By  Order  33.  of  the  Orders  of  May,  1845, 
which  were  made  in  pursuance  of  the  acts 
3  ife  4  Vict,  c  94.  and  4  &  5  Vict  c.  52, 
where  a  defendant  was  out  of  the  jurisdic- 
tion of  the  C^ourt,  the  Court  was  empowered 
to  order  a  subjKBna  to  appear  to,  or  to  appear 
to  and  answer  a  bill,  together  with  a  copy  of 
the  bill  and  of  the  order  authorizing  such 
service  to  be  served  on  such  defendant,  in 
such  ])lace  or  country,  or  within  such  limits 
as  the  Court  might  think  fit  to  direct  (1). 

By  section  63.  of  the  Chancery  Practice 
Amendment  Act,  15  «lb  16  Vict  c.  86,  the 
Lord  Chancellor,  with  the  advice  and  assist^ 
ance  of  the  Master  of  the  Bolls,  the  Lords 
Justices  of  the  Court  of  Appeal  in  Chancery, 
and  the  Vice  Chancellors,  or  any  three  of 
them,  was  empowered  to  make  general  rules 
and  orders  for  carrying  the  purposes  of  the 
act  into  effect ;  and  by  section  64.  such 
gencnil  niles  and  orders  were  to  be  laid 
before  parliament. 

By  order  13.  of  the  Rules,  Orders  and 
Directions  dated  the  7th  of  August,  1852, 
and  made  in  pursuance  of  the  act  15  &  16 
Vict  0.  86,  it  was  ordered  that  "  the  exist- 
ing practice  with  reference  to  issuing  and 

(1)  By  section  1.  of  the  8  &  9  Vict  c.  105,  the 
term  of  five  yean,  within  which  rule«,  orders  and 
rejfulations  were  empowereil  by  3  &  4  Vict.  c.  94. 
to  be  made  by  the  Court  of  Chancery,  was  ex- 
tended to  ten  years  ;  and  by  section  2.  of  the  same 
act  all  rules,  orders  and  rej^ulations  made,  and  to 
be  thereafter  made,  under  the  provisions  of  3  &  4 
Vict.  c.  94,  4  &  5  Vict.  c.  52,  and  5  Vict.  c.  5. 
(the  act  abolishing  the  equity  jurisdiction  of  the 
Court  of  Exchequer  and  transferring  the  same  to 
the  Court  of  Chancery),  and  the  act  the  2ud  sec- 
tion of  which  was  now  in  statement,  or  any  of 
them,  were  for  all  purposes  to  be  deemed  and 
taken  to  be  general  rules  and  orders  of  the  Court 
of  Chancery. 


serving  writs  of  subpoena  to  appear  to  and 
answer  bills  and  writs  of  sunmums  on 
daims  was  also  to  continue  in  force  vith 
respect  to  bills  and  claims  filed  before  those 
orders  came  into  operation." 

By  Rule  7.  of  Order  10.  of  the  Consol- 
idated Orders  of  the  Court  of  Cbanceiy 
of  Hilary  Term,  1860,  it  was  ordered  a$ 
follows  :  '^  Where  a  defendant  in  any  suit 
is  out  of  the  jurisdiction  of  the  Courts  the 
Court  upon  application,  supported  by  snch 
evidence  as  shall  satisfy  the  Court  in  what 
place  or  country  such  defendant  is  or  may 
probably  be  found,  may  order  that  a  copy 
of  the  bill  under  the  statute  15  k  16  Yict 
c.  86.  s.  3,  and,  if  an  answer  is  reqmred,  a 
copy  of  the  interrogatories  may  be  served 
on  such  defendant  in  such  place  or  countiy 
or  within  such  limits  as  the  Court  shall 
think  fit  to  direct" 

Mr,  Malins  and  Mr,  WiUtam  Peanan, 
for  the  defendant,  in  support  of  the  motion 
to  discharge  the  order  of  the  26th  of  March, 
1866,  relied  on 

Cookfiey  v.  Anderwn,  31   Beav.  4o2; 
s.  c.   32  Law  J.  Rep.  (n.&)  Chanc 
305  :    on  appeal,  1  De  Oex,  F.  &  I 
365 ;    8.  a  32   Law  J.    Hep.   (n.8.) 
Chanc.  427. 
Foley  v.  Maillardet,  1  De  Gez,  J.  ^  S. 
389;    s.  c   33  Law  J.  Rep.   (m.s.) 
Chanc.  335. 
Samuel  v.  Rogers,   1  De  Gex,  J.  &  S. 
396. 
They  also  referred  to 

Norris  v.  Cottml,  5  New  Rep.  215. 
The  National  Provident  and  IiwatmM 
A$90ciat%on  v.  CarttfUrM,  11  W.  Rep. 
866. 
Mr,  Othome  and  Mr:  John  Pearson,  for 
the  plaintiffs,  relied  on 

Wkitmore  ▼.  Ryan,  4  Hare,  612;  s.c, 

15  Law  J.  Rep.  (n.s.)  Chanc  232,  and 

Steele  v.  Stuart,  1  Hem.  &  M.  793 ;  a  c 

33  Law  J.  Rep.  (k.8.)  Chanc  190, 

as  being  in  accordance  with  the  practice  of 

the  Court. 

Mr.  W.  Pearson  replied. 

Stuart,  V.C.  (June  20.) — In  support 
of  this  motion,  counsel  have  properly  relied 
entirely  on  the  authority  of  the  repeatai 
decisions  of  the  hUe  Lord  Chancellor.  His 
decisions  in  the  cases^of  Cockney  v.  Ander- 
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son  and  Foley  v.  MaiUardet  are  entitled  to 
all  that  paramount  weight  and  authority 
to  which  the  other  Judges  of  this  Court 
are  bound  to  submit  The  ground  of  those 
decisions  is  that  the  power  of  the  legisla- 
tion is  supreme,  and  that  no  general  order 
of  this  Court,  and  no  decision  of  any  of  its 
Judges,  can  be  valid  if  it  exceeds  the  bounds 
prescribed  by  the  legislature.  Lord  West- 
bury,  therefore,  held  that  the  statutory  power 
given  to  this  Court  by  the  acts  of  parliament 
of  2  Will  4.  c.  33.  and  4  &  5  Will  4.  c.  82, 
had  not  been  enlarged  by  any  subsequent 
statute,  and  must  ther^ore  control  the 
inferior  effect  and  operation  of  the  General 
Orders  of  1860.  It  is  clear  that  if  he  had 
been  aware  that  there  was  a  subsequent 
statutory  enlargement  of  the  power  given 
to  the  Court,  he  would  have  decided  in 
favour  of  the  validity  of  that  subsequent 
enlargement,  which  had  the  authority  of 
an  act  of  parliament.  He  was  not  aware 
that  the  subsequent  statute  of  3  <&  4  Vict, 
a  94,  in  its  1st  section,  enacts  that  the 
General  Orders  of  the  Court  of  Chancery 
made  under  its  authority  shall,  unless  ob- 
jected to  within  a  limited  time  by  a  vote 
of  either  House  of  Parliament,  "  be  of  like 
force  and  effect  as  if  the  provisions  therein 
contained  had  been  expressly  enacted  by 
pArliament"  Thus,  the  General  Order  of 
1845,  made  under  the  authority  of  this 
statute,  has  the  same  statutory  force  and 
effect  as  if  enacted  by  parliament,  and  no 
decision  by  the  Lord  Chancellor,  or  any 
other  Judge,  has  any  authority  against  it, 
although  a  subsequent  general  order,  having 
a  like  statutory  authority,  may  repeal,  or 
vaiy  or  re-enact  it  When  Lord  West- 
bury  said  that  the  statute  15  <fe  16  Vict 
c.  86.  ss.  63.  and  64.  did  not  authorize  the 
full  force  of  the  General  Order  of  1860,  and 
that  its  full  operation  must  be  controlled 
and  limited  so  as  not  to  exceed  the  limits 
prescribed  by  the  statutes  of  Will.  4,  he 
could  not  have  come  to  that  conclusion  if 
he  had  been  aware  that  the  General  Order 
of  1845  had  the  force  and  effect  of  a  sta- 
tute. It  has,  however,  been  argued  now  that 
the  General  Order  of  1860  has  repealed  the 
General  Order  of  1845.  But  unless  the 
General  Order  of  1860  had  the  force  and 
effect  of  an  act  of  parliament,  it  could  not 
repeal  the  General  Order  of  1845,  which 
must  in  that  view  be  still  in  force.    In 


my  opinion,  ther  statute  of  15  &  16  Vict 
c.  86.  gave  full  power  to  repeal  the  General 
Order  of  1845,  and  to  re-enact  it  so  as  that, 
according  to  the  language  of  the  statute  of 
3  &  4  Vict  c.  94,  it  has  now  <Hhe  like  force 
and  effect  as  if  the  provisions  therein  con- 
tained had  been  expressly  enacted  by  act  of 
parliament"  The  principle  of  Lord  West- 
bur/s  decision  must  be  followed,  and  that 
principle  is,  that  what  has  a  statutory  force 
and  effect  must  prevail  against  the  most 
authoritative  decision  of  even  the  supreme 
Judge  in  the  Court  of  Chanceiy.  Upon  the 
authority  of  that  principle,  the  motion  must 
be  refused. 

Mr,  Osborne  asked  what  his  Honour  said 
as  to  costs. 

Stuakt,  V.C. — ^There  will  be  no  costs. 

Solicitors — Memn.  Williams  k  James,  for  plain- 
tiffii ;  Messrs.  Burt  &  Stevens,  for  defendant 


Stuajit,  V.C. 
June  8, 


?,  VC.  ) 
8,11.    / 


SLAKSY  V.  WATNBY. 


Will — Bequest  to  Executor. 

A  testator  by  wUl  gave  to  A,  B,  and  Q, 
his  execut^rsthereiruifternamed^  875/.  consols 
upon  trust  for  L,  M,  for  life,  and  after  her 
death  to  A,  B,  and  (7,  ^^  equally^  for  their 
own  absolute  use  and  benefit.**  In  a  sub- 
sequent part  of  his  teill  the  testator  gave 
"  to  each  of  the  executors  of  that  his  wiU  the 
further  sum  of  2001.,  of  which  he  requested 
their  acceptance  as  an  cuiditioncU  achuwh 
ledgmentfor  the  trouble  they  might  have  in 
the  execution  thereof"  and  he  appointed 
A,  B.  and  G.  executors.  A.  neither  proved, 
nor  did  he  act: — Held,  that  he  was  not 
entitled  to  participate  in  the  bequest  of  875/. 
consols. 

T.  F.  Eagles,  by  will,  dated  in  Novem- 
ber, 1841,  gave  to  "his  friends  the  Rev.  E. 
Prodgers,  J.  Watney  and  E.  Harvey,  all 
his  lands  and  hereditaments  on  trust  to  sell 
the  same,  and  to  stand  possessed  of  the 
moneys  arising  therefrom,  upon  the  trusts 
declared  of  his  residuary  personal  estate;" 
and  after  bequeathing  several  legacies,  he 
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gave  ''to  the  said  E.  Prodgen,  J.  Watney 
and  K  Harvey,  ht$  executors  theremafter 
named,  their  executors,  admimstratora  and 
assigns,  875^.  consols,  upon  trust  during 
the  life  of  L.  Martin  to  pay  to  her  the 
dividends  for  life  to  her  separate  use."  Then 
he  gave  the  said  sum  "  to  the  said  £.  Prod- 
gers,  J.  Watney  and  K  Harvey  in  equal 
shares  for  their  own  respective  absolute 
use  and  benefit"  In  a  subsequent  part  of 
his  will  the  testator  gave  ^'  to  each  of  the 
executors  of  that,  his  will,  the  further 
sum  of  200/.,  of  which  he  requested  their 
acceptance  as  an  additional  acknowledg- 
ment for  the  trouble  they  might  have  in 
the  execution  thereof;"  and  he  appointed 
K  Prodgers,  J.  Watney  and*£.  Harvey 
executors  of  his  will. 

On  the  death  of  the  testator,  in  January, 
1843,  J.  Watney  and  £.  Harvey  took  out 
probate  to  his  will,  power  to  do  so  being 
reserved  to  E.  Prodger& 

In  December,  1861,  Prodgen  died. 

L.  Martin,  the  tenant  for  Hfe  of  the  sum 
of  875^  consols,  died  in  November,  1865, 
and  that  sum  was  now  divisible^ 

The  question  was,  whether  the  repre- 
sentatives of  Prodgers,  who  had  neither 
proved  the  testator's  will  nor  acted  in  the 
execution  of  the  trusts  thereof  were  en- 
titled to  a  third  part  of  the  smn  of  875/. 
consols. 

Mr.  DickiMany  for  Messrs.  Watney  and 
Harvey. 

Mr.  Stoarutofij  for  the  residuary  legatees. 
— ^The  legacy  to  Prodgers  was  clearly  given 
to  him  in  hiis  character  of  executor — 

CalveH  v.  Sebbon,  4  Bcav.  222; 

Die  V.  Reed,  1  Sim.  <&  S.  239; 
and  the  circumstance  that  the  testator  had 
also  made  his  executors  trustees  of  the 
fund  did  not  repel  the  presumption  that 
prima  facie  a  legacy  to  executors  was  con- 
sidered as  annexed  to  the  office — 

FigSfott  V.  Green,  6  Sim.  72. 

Burgess  v.  Burgess,  1  Coll.  367. 

Mr.  W.  C  Harrison,  for  the  represen- 
tatives of  Prodgers,  referred  to 

In  re  Dendy,  3  I)e  Gex,  F.  k  J.  3.00  ; 
S.C.  31  Law  J.  Ilep.  (N.8.)0hanc  184. 

Stuart,  V.C.  said,  that  the  legacy  to 
tlie  executors  was  clearly  annexed  to  the 


office,  and  as  Prodgers  had  neitiwr  taken 
out  probate  nor  acted,  his  representadves 
were  not  entitled.  Tliey  must,  however, 
have  their  costs. 

Solicitors— MesBTB.  Ml^eod,  Stenning  k  W»tney, 
for  Wfttney  and  Harvej;  Mr.  Greenbaok,  for 
repreflentotiveB  of  Prodgen ;  Measn.  C.  R.  Kan- 
didl  &  Son,  for  restdaary  legatees. 


BnciS.  \ 
\  19;  \ 

14.       ) 


SOADY  V.  TURNBULL. 


Lords  Jusncis 
April  18 
July  14 

Husband  and  Wife — Wife  ExectOrix 
Devastavit  during  Coverture — Wife 
ing. 

During  coverture  probate  was  gramted  to 
a  feme  executrix,  uho  was  also  a  legatee 
under  the  wUl.  The  hu^fand  died  ittsohent, 
leaving  ike  wife  surviving,  who  died  ieavimg 
asseU  .—Held,  b^f  the  L^rds  Justices,  revers- 
ing a  decree  made  by  Stuart,  V,C.,  that  tkt 
wife's  assets  were  liable  to  make  good  the. 
joint  receipts  of  htrsdf  and  her  husiband 
during  coverture. 

Lord  Justice  Turner — 8embU,  ii  is  imma* 
terial  whether  or  not  personal  torts  have  been 
eommitted  by  the  feme  in  relation  to  her  tes- 
tator's assets;  and  also  whether  or  not  she 
became  executrix  before  coverture. — A  dairy. 
Shaw  (1)  compared  withy  and  preferred  to 
Beynan  v.  GoUins  (2). 

This  case  is  reported  on  the  hearing  be* 
fore  Stuart,  V.C,  34  Law  •/.  Rep.  (k.s.) 
Chanc.  639. 

Anthony  Dickson,  by  his  will,  dated  the 
6th  of  November,  1853,  appointed  Dickson 
Soady,  the  wife  of  Thomas  Bales  Soady,  to 
be  his  sole  executrix.  Anthony  Dickson 
died  the  22nd  of  December,  1855.  Dick- 
son Soady,  the  wife  of  Thomas  Eales 
Soady,  proved  the  will  on  the  22nd  of 
April,  1856. 

On  the  3rd  of  July,  1856,  Thomas  Eales 
Soady  and  Dickson  Soady  his  wife  (the 
wife  being  not  only  executrix,  but  also  a 

(1)  1  Sch.  k  Lef.  243. 

(2)  2  firo.  C.C.  323. 
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creditor  upon  the  estate  under  a  covenant 
contained  in  the  settlement  upon  her  mar- 
riage, and  a  legatee  under  the  testator's 
will)  filed  their  bill  against  other  parties 
interested  under  the  will,  for  the  adminis- 
tration of  the  estate. 

By  the  decree  in  the  cause,  dated  the 
i9th  of  July,  1856,  an  account  was  ordered 
to  be  taken  of  the  personal  estate  of  the 
testator,  come  to  the  hands  of  the  phdntiffs, 
T.  K  Soady  and  Dickson  Soady  his  wife, 
or  either  of  them,  or  any  person  by  their 
order  or  for  their  use.  On  the  3 1  st  of  March, 
1860,  T.  £.  Soady  the  husband  died. 

On  the  22Qd  of  March,  1862,  the  chief 
clerk  made  his  certificate  under  the  decree, 
and  thereby  found  that  the  plainti£fs  had 
recaiyed  personal  estate  of  the  testator  to 
the  amount  of  2,142/.  8«.  lid;  and  had 
paid  on  account  of  the  estate  1,311/.  I2s, 
5d,y  leaving  a  balance  due  from  them  on 
that  account  of  830/.  16«.  6d.  On  the  11th 
of  July,  1862,  the  cause  was  heard  on 
further  consideration,  and  it  was  ordered 
that  the  accounts  should  be  continued. 

On  the  3rd  of  May,  1863,  Dickson  Soady 
the  wife  died,  having  by  will  appointed 
executors.  On  the  6th  of  August,  1863, 
the  wife's  executors  revived  the  suit. 

On  the  15th  of  July,  1865,  the  chief  clerk 
made  his  further  certificate,  under  the  order 
on  further  consideration  of  the  11th  of 
July,  1862,  and  thereby  found  that  the  late 
plaintiffs,  T.  K  Soady  and  Dickson  Soady 
his  wife,  in  their  lifetime  received  personal 
estate  of  the  testator,  over  and  above  what 
was  stated  in  the  certificate  of  the  22nd  of 
March,  1862,  to  the  amount  of  93/.  19«. 
lOd,  which,  with  the  sum  of  830/.  IQa.  6d, 
found  by  the  said  certificate  to  be  due  from 
them  on  their  former  account,  made  the 
sum  of  924/.  16«,  4d,  and  that  the  said  sum 
of  924/.  16#.  4d  remained  dae  on  that 
account  firom  the  said  late  plaintiffs,  or  from 
the  estate  of  one  of  them. 

On  the  19th  of  July,  1865,  the  cause 
came  on  again  for  further  consideration 
before  Stuart,  V.C.,  and  it  then  appeared 
that  a  further  sum  of  100/.  had  been 
received  by  T.  E.  Soady  and  Dickson  Soady 
his  wife,  making  the  balance  due  on  that 
account  1,024/.  I6f.  4c?.  Stuart,  V.C,  by 
his  order  upon  this  hearing,  among  other 
things,  declared  that  the  estate  of  the  late 


plaintiff  Dickson  Soady  (the  wife)  was  not 
liable  for  this  sum  of  1,024/.  I6s.  4c/. 

The  defendant  appealed  from  this 
order,  so  far  as  respects  the  above  declara- 
tion. 

Mr,  Greene  and  Mr,  B,  Hardy ^  for  the 
appellants. — ^A  husband  was  allowed,  to  a 
certain  extent,  a  control  over  the  testator's 
estate  to  prevent  prejudice  resulting  to  him 
from  his  wife's  acts  as  executrix.  She  was 
not  injured  thereby,  for  she  might  decline 
to  prove;  nor  could  the  husband  compel 
her  to  accept  probate.  When  she  did  accept 
probate  she  became  executrix;  her  husband 
did  not  become  executor;  and  indeed  it 
was  the  practice  of  the  Ecclesiastical  Courts 
up  to  the  time  of  their  abolition  to  grant 
probate  to  the  wife  without  requiring  the 
Ikusband's  consent — 

WUliaaM  on  Executore^  203,  5th  edit 
She  was,  as  executrix,  even  competent,  to  a 
certain  extent,  to  prejudice  both  strangers 
and  her  husband ;  she  might  receive  assets 
independently  of  him,  on  her  receipt,  and 
before  probate,  and  without  his  assent, — 

Fefnbert<mY.Chapman,}SLB.^IA.l056; 

a  c  27  Law  J.  Rep.  (n.s.)  Q.B.  429: 

see  also  Pemberton  v.  M^GtU,  1  Dr. 

<k  Sm.  266 ;  &  c.  29  Law  J.  Rep.  (k.s.) 

Chanc  499 ; 

and  if  she  wasted  them,  the  payment  made 

to  her  would  be  good,  and  in  certain  cases 

her    husband    would    be  liable    for    the 

waste — 

WiUtams  an  Executors^  1 666. 
La  fact,  as  executrix,  d»feme  covert  was  sub- 
stantially 9k  feme  sole — 

Taylor  v.  Allen,  2  Atk,  212. 
She  could  make  a  will  of  outstanding  pro- 
perty belonging  to  the  testator — 

WUliame  on  Exeeutorsj  47,  48. 
She  might  also  appoint  an  executor  for 
herself,  and  he  would  represent  the  original 
testator.   A  receiver  might  be  appointed 
against  her — 

Taylor  v.  Allen,  ubi  supra. 
She   might  be  compelled   to   put   in   an 
answer  in  an  administration  suit  against 
her — 

Pemberton  v.  M^GiU,  ubi  supra; 
and  in  one  case  it  appeared  that  a  feme 
covert,  who  had  taken  out  administration 
when  a  feme  sole,  had  been  sent  to  the 
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Fleet  for  a  dewutaint  after  marriage,  since 
she  was  answerable  for  having,  by  marry- 
ing, given  an  opportunity  to  another  person 
to  waste  the  goods — 

Vaughan  v.  ThompBon  and  his  PTt/e, 
2  Dyer,  210,  note. 
[Lord  Justice  Turner  referred  to  the 
report  of  Pannell  v.  Tayler^  1  Turn.  <k  R. 
96;  s,c.  1  Law  J.  Rep.  Chanc.  139,  firom 
which  it  appeared  that  Lord  Eldon  had 
held  that  a  writ  ne  exeat  regno  could  not 
be  maintained  against  a  feme  covert  for 
a  devastavit,  and  had  discharged  the  writ. 
On  consulting  the  Registrar's  book,  it  ap- 
peared that  the  proceeding  in  that  case  was 
against  a  trustee,  and  not  against  the  hus- 
band's estate.] 

The  various  ways  in  which,  as  shewn 
by  the  above  auUiorities,  a  woman  ap- 
pointed executrix  was  held,  even  in  her 
husband's  lifetime,  capable  of  acting  and 
being  proceeded  against  as  feme  sole,  bore 
out  the  dicta  of  Judges  and  text-writers, 
of  which,  although  certainly  there  was  no 
express  judicial  decision  on  the  point,  there 
was  a  great  concmrrence  on  the  side  of 
the  appellants'  contention,  that  a  married 
woman,  as  executrix,  especially  when,  as  in 
the  present  case,  appointed  executrix  during 
coverture,  and  also  a  legatee,  was  liable, 
after  coverture,  for  a  joint  devastavit  of 
herself  and  her  husband.  To  this  effect 
might  be  cited 

BeUew  v.  Scott,  1  Str.  440. 

Adair  v.  Shaw,  1  Sch.  «fe  Lef.  243. 

Beynon  v.  Gollins,  2  Bro.  C.C.  323. 

CUmgh  V.  Bimd,  3  Myl.  &  Or.  490; 
S.C.  8  Sim.  594;  8  Law  J.  Rep. 
(N.S.)  Chanc.  51. 

Rigley  v.  Lee^  Cro.  Jac.  356. 

Mounson  v.  Bourn,  Cro,  Car.  518,  627, 

Horsey  v.  Daniel,  2  Lev.  161 ;  s.  c.  Com. 
Dig,  tit.  'Administration,'  (I.  3.)  *De. 
vastavit,'  479. 

Kingham  v.  Lee,  15  Sim.  396;  s.  c.  16 
Law  J.  Rep.  (n.s.)  Chanc.  49. 

Williams  on  Executors,  8G7,  1667. 

Roper  on  Husband  and  Wife,  ed.  Jacob, 
197,  198. 

Mr.  Matins  and  Mr.  Davey,  for  the 
executors  of  Mrs.  Soad/s  will. — It  was  not 
the  fact  that  there  was  a  consensus  either 
of  judicial  or  of  text-writers'  opinions  for 


the  proposition  that  a  wife,  appointed 
executrix  during  coverture,  and  who  had 
not  personally  committed  a  devastavit,  was 
liable  for  a  devasiamt  committed  by  her 
husband.  The  supposed  rule  had  been 
simply  extracted  by  Sir  E.  V.  Williams,  in 
his  work,  from  Mr.  Roper's  treatise  on  Hvs- 
band  and  Wife;  and  Mr.  Rright,  in  making 
the  same  r^nark  in  his  volume  on  tiie  same 
subject,  was  merely  quoting  Mr.  Roper'a, 
who  based  it  on  three  cases  whidi  did  not 
bear  it  out,  via. — 

on  Mounson  ▼.  Bourn,  ubi  supra, 

An  Anonymous  Case  in  Oo.  Car.  509, 
and 

Rigley  v.  Lee,  nbi  supra. 
The  alleged  consensus  of  cases  equally  broke 
down  on  examination.  Adair  y.  8hmw  came 
to  nothing  more  than  an  expression  of  aa 
inclination  on  Lord  Redesd&le's  part  to 
charge  the  wife.  Besides,  it  appeared  that 
in  that  case  the  proceeds  of  the  devastavU 
had  been  received  by  the  wife.  Of  the  caaes 
on  which  Lord  Redesdale  relied  for  the 
support  of  his  dictum,  BeUew  v.  Scott  was 
decided  entirely  on  a  point  oi  practice; 
while  in 

Vaughan  v.  Thompson,  ubi  supra, 
the  wife  had  been  appointed  executrix  be- 
fore coverture;  and  there  was  nothing  to 
shew,  in 

Horsey  v.  Daniel,  ubi  supra, 
that  she  had  not  taken  out  administration 
before  marriage.  There  was,  in  fsixt.  no 
single  authority  for  Lord  Redeedale's  dictmn 
as  applied  to  the  circumstances  of  the  pre- 
sent case.  And  it  would  be  very  unjost 
upon  the  wife,  if,  when  a  testator  had 
appointed  her  during  coverture,  knowing, 
as  he  must  be  presumed  to  know,  the  1^ 
incidents  of  such  an  appointment,  via.,  that 
the  husband  would  be  enabled  to  take 
possession  and  waste,  notwithstanding  the 
wife's  opposition  (since  she  could  not  under 
such  circumstances  file  a  bill  by  her  next 
friend  for  the  administration  of  the  estate 
in  the  absence  of  evidence  of  actual  rsasr 
conduct  on  his  part),  then  she  was  to  be 
held  liable  for  the  acts  of  another  simply 
because  she  had,  according  to  the  reason 
given  for  this  strange  doctrine  in 

Mounson  v.  Bourn,  ubi  supra, 
the  folly  to  many  a  man  who  could  at^  in 
such  a  way. 


Vol.  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


787 


Of  the  mftny  startling  deductions  which 
would  follow  from  the  proposition  contended 
for  by  the  other  side,  it  was  isufficient  to 
instance  two,  viz.,  that,  according  to  it,  a 
wife  would  be  personally  liable  for  her  hus- 
band's neglect  to  sue  at  law  for  a  debt 
owing  to  her  testator's  estate,  and  for  a 
release  of  any  debt  granted  by  him  behind 
her  back. 

As  for  the  view,  that  the  law  looks  on  a 
feme  covert  executrix  as  a  feme  soU,  with 
reference  to  her  power  to  deal  with  the  tes- 
tator's assets,  the  cases  by  no  means  bore 
it  out  On  the  contrary,  the  husband  had 
an  almost  absolute  power  over  the  assets; 
being  able,  for  example,  to  grant  a  lease 
held  in  right  of  his  wife  as  executrix — 

Arnold  y.  Bidgood,  Cro.  Jac.  318. 
In  paying  over  money  under  an  order  to 
pay  to  a  wife  as  administratrix,  the  Account- 
ant General  was  never  satisfied  with  the 
sole  receipt  of  the  wife,  but  required  the 
signature  of  the  husband  also — 

Setoh  on  Decrees^  662 ; 
and  the  practice  of  the  Bank  of  EngLuid 
was  the  same. 

There  were  also  cited  on  behalf  of  the 
executors, 

Clougk  V.  Dixon  and  Bond,  8  Sim.  594 
(cited,  on  appeal,  ubi  supra,  for  the 
appellants). 

WiUiaiM  on  Executors^  191,  4th  edit; 
204,  5th  edit 

Toller  on  Executors,  241,  358. 

Boper  on  Husband  and  WifSj  197 — 
199. 

Mr.  Oreene,  in  reply,  contended  that  it 
appeared  that,  in  Adair  t.  Shaw,  the  devas- 
tavit must  have  been  committed  by  the 
husband  and  wife  jointly,  and  not  by  the 
wife  alone.  It  had  been  assumed  that  several 
strange  conclusions  would  follow  from  hold- 
ing the  wife  liable  for  her  husband's  devas- 
tavit But  the  proposition  contended  for  was 
limited  to  the  circumstances  of  the  present 
case.  It  was  not  argued,  although  probably 
it  might  successfully  be  argued,  that,  under 
all  circumstances,  a  married  woman  in  a 
fiduciary  position  was  liable  for  her  hus- 
band's dealings  with  the  property  entrusted 
to  her,  or  that  she  was  answerable  for  the 
devastavit  of  her  husband  by  himself;  but 
that  when  she,  the  sole  executrix,  was  also 
a  legatee,  and  when  the  devastavit  was 
Nbw  Siuubs,  85.— Chaho. 


committed  by  herself  and  her  husband 
jointly,  then  she  was,  if  surviving,  answer- 
able for  it 

LoKD  Justice  Turner  (July  14). — This 
case  was  argued  some  time  since,  and  we 
delayed  our  judgment  upon  it,  partly  for 
the  purpose  of  our  examining  the  numerous 
authorities  which  were  referred  to  in  the 
course  of  argument  before  us,  but  princi- 
pally with  a  view  to  our  consulting  upon 
the  question  Sir  K  Y.  Williams,  whose 
most  valuable  book  upon  Executors  was  so 
largely  referred  to  in  the  discussion  of  the 
case. 

Upon  examining  the  authorities  upon 
the  subject,  I  have  been  surprised  to  find 
how  little  is  to  be  found  in  them  in  support 
of  the  conclusion  at  which  the  Vice  Chan- 
cellor has  arrived.  It  seems  to  have  been 
considered  from  very  early  times  that  a 
fejne  covert  executrix,  surviving  her  hus- 
band, was  liable  for  a  devastavit  committed 
by  him.  In  Maunson  v.  Bourn  the  law  is 
thus  laid  down  in  the  case  of  SL/eme  covert 
executrix :  "  If  there  be  a  recovery  against 
a  baron  axid/eme  upon  a  devastavity  if  the 
baron  survive  the/em^,  he  shall  be  charged. 
Also  if  the  feme  survive,  she  shall  be 
charged."  In  Horsey  y.  Daniel,  where  there 
was  a  judgment  against  a  baron  and/i;iit« 
executors,  qucd  recuperent  debitum  de  bonds 
(omitting  testatoris),  and  damages  de  bonis 
propriis  of  the  husband,  in  an  action  of 
debt  on  this  judgment,  it  ?ras  said  that 
the  action  did  not  he,  for  that,  although  the 
wife,  if  she  survived,  was  liable  for  the 
devastavit  of  the  husband,  she  was  not  charge- 
able for  the  costs  recovered  against  the  hus- 
band de  bonis  propriis.  And  in  Bellew  y. 
Scott,  upon  an  objection  taken  to  an  award 
of  execution  against  executors,  upon  a  judg- 
ment against  their  testator,  that  the  pro- 
ceedings were  against  a  man  and  his  vrife 
as  executrix,  and  the  devastavit  returned  in 
this  manner,  that  goods  of  their  testator 
did  come  to  their  hands  sufficient  to  pay  the 
debt,  which  they  (that  is,  husband  and 
wife)  have  wasted  and  converted  to  their 
own  use,  the  Court  said  that  the  precedents 
are  so. 

As  this  is  the  case  of  a  feme  executrix, 

and  the  case  in  Cro.  Car,  519  was  referred 

to,  to  shew  that  the  judgment  on  such  a 

return  should  be  de  bonis  propriis  of  bothi 
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I  pass  by  several  other  cases  in  which  the 
same  conclusion  appears  to  have  been 
arrived  at,  as  they  may  possibly  be  dis- 
tinguished, some  of  them  being  cases  in 
which  there  were  personal  torts  by  the/emf  , 
and  others  cases  in  which  the  feme  was  exe- 
cutrix before  the  marriage,  although  I  am 
not  prepared  to  say  that  any  sound  distine* 
tion  can  be  taken  on  either  of  these  ground& 
It  is  not  until  we  come  to  the  case  of 
Beynon  v.  CMUns  that  I  find  any  doubt 
suggested  as  to  the  liability  of  the  wife 
surviving!;  but  in  that  case  Lord  Thuriow 
appears  to  have  hekl  that  she  was  not  liable; 
for  I  think  that,  looking  to  the  facts  of  thai 
ease,  as  appearing  in  the  note  to  Mr.  Eden's 
edition  of  Brmtm's  Reports^  it  can  hardly  be 
doubted,  notwithstanding  the  different  re- 
port of  the  case  by  DickinSy  that  it  was  so 
held  by  Lord  Thuriow;  although,  looking 
to  the  frame  of  the  suit,  I  find  the  greatest 
possible  difficulty  in  reconciling  his  Lord- 
ship's view  on  that  point  with  the  decree 
which  appears  to  have  been  made. 

Whatever  weight,  however,  might  have 
been  due  to  this  opinion  of  Lord  Thuriow 
seems  to  me  to  be  removed  by  the  masterly 
exposition  of  the  law  upon  the  subject^ 
which  is  to  be  found  in  Lord  Redesdale's 
judgment  in  Adair  v.  8hau>,  and  by  the 
authorities  which  are  referred  to  in  that 
judgment;  to  which  it  may  be  added  that 
the  analogy  to  the  case  of  trover,  on  which 
Lord  Thuriow  seems  to  have  relied,  seems 
to  be  answered  by  Bellew  v.  Seote^  which 
does  not  appear  to  have  been  cited  in  the 
argument  bcrfbre  him. 

Upon  the  authorities,  therefore,  speaking 
with  all  respect  to  the  Vice  Chanoellop,  I 
think  that  the  declaration  contained  in  this 
decree  cannot  be  supported,  and  I  am  con- 
firmed in  this  opinion  by  that  of  8ir  E.  Y. 
Williams,  than  whom  a  higher  authority 
upon  such  a  point  as  this  coiUd  not  poeeibly 
be  found.  His  opinion  is  most  decided  in 
favour  of  Lord  Redesdale's  view.  What  he 
says  upon  the  subject  is  this :  **  That  the 
wife  having  become  executrix  was  her  own 
act;  that  the  legal  oonsequenee  of  that  act 
was  to  confer  authority  upon  her  husband 
to  deal  with  all  the  assets  of  the  testa- 
tor; and  that  it  follows  that  all  his  acts  in 
respect  of  them  must  be  regarded  as  done 
under  her  authority,  and  tlutt  she  is,  con- 
sequently, responsible  for  them  as  executrix." 


He  puts  the  case  of  a  creditor  of  the  testator, 
after  the  death  of  her  husband,  bringing  an 
action  against  her  as  executrix,  and  ha 
pleading  plme  administramtf  that  is,  that 
she  had  no  assets  of  the  testator  to  answer 
the  debt,  and  issue  jcHued  thereon,  and  inti-^ 
mates  that,  on  the  inqniiy  as  to  the  amount 
of  assets  which  had  reached  her  hands,  she 
would  be  charged  with  all  the  assets  which 
had  come  to  the  hands  of  her  husband  by 
virtue  of  her  being  executrix,  and  would 
not  be  allowed  to  discharge  herself  bj  shew- 
ing that  her  husband  had  refused  to  hand 
them  over  to  her,  and  had  i^lied  them  to 
his  own  purposes.  Andwithr^erencetothe 
case  which  was  put  in  the  argument  before 
us,  <tf  a  husband  refiisang  to  sue  for  a  d^ 
and  so  occasioning  its  loss,  or  releasing  it, 
he  observes  that  it  is  no  greater  injnstioe 
to  the  wife  to  hold  her  responsible,  than  h 
would  be  in  the  case  of  the  husband,  in 
spite  of  her  r^nonstrances,  refusing  to  hand 
over  to  her  the  money  he  has  received  in 
her  rig^t  as  executrix,  and  insisting  on 
spending  it  on  his  own  account  I  folly 
concur  in  these  observations  <^  Sir  E  Y. 
Williams,  and  in  his  opinion  upon  the  case; 
and  unless,  therefore,  my  learned  Brothflf 
differs  from  me,  there  must  be  an  order 
revening  this  decree,  so  far  as  it  is  com- 
plained of  by  the  appeal 

LoBD  Jusncs  KmoHT  Bbuo& — ^The  case 
has  appeared  to  me  to  be  one  of  so  much 
doubt  and  difficulty,  that  I  was  at  first  by 
no  means  satisfied  that  it  would  be  ri^t 
for  me  to  agree  in  the  making  of  an  order 
differing  from  that  made  by  the  Yioe  Chan- 
cellor. Mudi  eonsideraticn  has,  however, 
induced  me  to  think  that  that  opinion 
was  not  consistent  with  the  anthoritiea  I, 
therefore,  now  express  mj  respectful  dinent 
from  the  opinion  of  the  Yice  ChanceUor, 
and  agree  with  the  joint  optuion  of  my 
learned  Brother  and  Sir  £.  V.  Wilfiams. 

SoHcitonh— Mr.  R.  H.  Peacock,  Ibr  ^pelkoti; 
Mr.  J.  Biggenden,  fbr  revpondenti. 
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[IN  THB  HOUSB  OF  LOSDS.] 
1866.      ) 

Legacy  —  Vesting — Contingent  Gift  to 
Parents — Issue  to  take  Share  of  deceased 
Parents — Gift  to  Issue  not  svhstttuiional — 
Condition  not  to  he  implied — The  toord 
''Issue''  read  as  «  ChUdrenr 

A  testator  gave  his  residuary  estate  to 
trustees  upon  trust  for  his  vndow  for  Ufe^ 
and  after  her  decease  far  distribution  among 
such  of  his  five  nephews  as  should  be  living 
at  the  time  of  her  death,  in  equal  shares; 
hut  if  any  of  them  should  then  he  dead 
leaving  issucy  such  issue  to  he  entitled  to 
their  father^  s  share. 

One  of  the  nephews  died  in  the  lifetime 
of  the  widow,  leaving  issue  one  daughter, 
who  also  died  before  the  widow  died,  and 
therefore  before  the  period  of  distribution: — 
Held,  overruling  the  decision  of  the  Master 
of  the  Bolls,  thai  the  gift  to  the  issue  of  the 
deceased  nephews  was  an  original  and  not 
a  substitutional  gift;  that  the  condition  an- 
nexed to  the  contingent  gift  to  the  parents 
was  not  to  he  extended  hy  implication  to  the 
gift  to  the  issue^  and  that  6ie  daughter  of 
the  deceased  nephew,  though  dying  before  the 
period  of  distribution,  took  a  vested  imme- 
diate interest  in  the  share  which  her  father 
would  have  taken  if  alive  at  the  period  of 
distribution,  eUthough  the  amount  could  not 
he  ascertained  until  the  death  of  the  tenant 
for  life.  The  words  "  such  issue  to  be  entitled 
to  their  father's  share'*  to  be  read  as  ^^such 
child  or  children  to  he  entitled  to  their 
father's  share:* 

Hub  was  an  appeal  from  an  order  made 
by  the  Master  of  the  RoUs  (1) ;  and  the 
question  was,  what  was  the  true  construc- 
tion of  the  residuary  clause  in  the  will  of 
William  Jennings,  which  will  bore  date 
the  8th  of  February,  18509  The  residuary 
clause  was  as  follows  :  "  And  as  to  all  the 
rest,  residue  and  remainder  of  my  said  estate 
and  effects,  in  trust  to  pay  the  annual  pro- 
ceeds thereof  unto  my  said  dear  wife  Susan 
Jenimigs  for  and  during  the  term  of  her 
natural  life,  and  from  and  immediately  after 
her  decease  to  distribute  and  divide  the 

(1)  Reported  sub  nom.  Holgate  v.  JenningB,  34 
Law  J.  Kep.  (v.s.)  ChAsc.  120. 


whole  of  my  said  residuary  estate  and  effects 
unto  and  amongst  such  of  my  said  four 
nephews  and  two  nieces,  namely,  Joseph 
Crew  Jennings,  Thomas  Robert  Jennings, 
Edwin  Jennings  Martin,  Arthur  Martin, 
Elizabeth  Holgate  and  Ellen  Jennings,  as 
shall  be  living  at  the  time  of  her  decease, 
in  equal  shares  and  proportions,  as  tenants 
in  common  and  not  as  joint  tenants;  but 
if  any  or  either  of  them  should  then  be 
dead  leaving  issue,  then  it  is  my  will  and 
meaning  that  such  issue  should  be  entitled 
to  their  father's  or  mother's  share,  but  in 
equal  proportions." 

The  testator  died  in  1854.  Thomas 
Robert  Jennings,  one  of  the  four  nephews 
named,  died  in  the  testator's  lifetime.  The 
testator's  widow  died  in  1863 ;  only  one  of 
the  nephews  and  two  of  the  nieces  named 
in  the  will  survived  her,  vis.,  Arthur  Martin, 
Elizabeth  Holgate  and  Ellen  Jennings. 
Two  of  the  nephews,  viz.,  Joseph  Crew 
Jennings  and  Thomas  Robert  Jennings, 
died  in  the  lifetime  c^  the  widow  without 
leaving  any  issue.  Edwin  Jennings  Martin 
died  in  1855,  leaving  an  only  daughter, 
Augusta  Mary  Martin,  who  also  died  before 
the  tenant  for  life  died,  and  therefore  before 
the  fund  became  divisible. 

The  question  was,  whether  the  gift  to  the 
issue  of  the  testator's  nephews  and  nieces 
was  a  substitutional  gift  for  the  original  con- 
tiDgant  gift  to  the  parents,  and  subject  to 
the  condition  on  which  that  gift  was  made, 
namely,  of  being  alive  at  the  period  of  dis- 
tribution; or  whether  it  was  an  original 
gift  to  which  that  condition  did  not  extend. 
In  the  ktter  case  Augusta  Mary  Martin 
took  a  vested  interest  in  her  Other's  one- 
fourth  share  of  the  residuary  estate,  which 
share  was  on  her  death  transmitted  to  her 
legal  personal  representative,  the  appellant. 
In  the  former  case,  the  whole  residuary 
estate  would  be  divided,  in  three  equid 
shares,  amongst  the  respondents,  namely, 
the  nephew  and  two  nieces  who  survived 
the  tenant  for  life. 

The  cases  in  which  questions  similar  to 
the  present  had  been  raised  are  very  nume- 
rous and  quite  irreconcilable. 

The  Master  of  the  Rolls  had  given  judg- 
ment in  favour  of  the  respondents.  In  so 
doing,  his  Lordship  observed  that  it  was 
very  desirable  that  the  question  should  be 
settled  by  some  authoritative  decision,  and 
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that  this  case,  as  there  was  a  very  krge 
fdnd,  might  probably  afford  an  opportunity 
for  this  by  going  at  once  to  the  House  of 
Lords.  He  then  applied  the  construction 
which  he  had  adopted  in  previous  cases  of 
a  similar  nature,  such  as 

In  re  Cwri£i  Will,  32  Beav.  426, 
and  declared  his  opinion  that  the  testator 
did  not  intend,  by  any  of  the  expressions 
used  in  his  will,  to  substitute  one  dead 
person  for  another  dead  person. 

Mr,  Baggallay  and  Mr.  Lovell,  for  the 
appellant^  contended  that  the  gift  was 
original,  and  that  the  condition  could 
not  be  extended  to  it  by  implication.  They 
cited  the  following  cases,  in  favour  cff  the 
construction  for  which  the  appellant  con- 
tended— 

Lyon  V.  CauHzrdf  15  Sim.   287;   s.c. 

15  Law  J.  Rep.  (n.b.)  Chanc.  460. 

Barker  v.  Barker,  5  De  Gex  <k  Sm.  753  ; 

S.C.  21  Law  J.  Rep.  (N.a)  Chanc  794. 

In  re  Wildman's  Trusts,  1  Jo.  A  H. 

299;    S.C.    30  Law  J.   Rep.  (v.s.) 

Chanc.  174. 

In  re  PelTe  Trust,  3  De  Oex,  F.  &  J. 

291; 
Masters  y.  Scales,  13  Beav.  60 ; 
Lamphier  v.  Buck,  2  Dr.  &  Sm.  484; 
S.C  34  Law  J.  Rep.  (n.b.)  Chanc. 
650. 
ThemhUl  Y.  TkomhiU,  4  Madd  377; 
Sturgess  v.  Pearson,  4  Madd.  411  ; 
In  re  Merrick's  Trusts,  1  Law  Rep.  Eq. 

556 ;  s.  c.  ante,  418. 
In  re  Sanders's  Trusts,  Ibid.  675; 
Robinson  v.  Leake,  2  Mer.  384; 
Wagstaffx,  Crosby,   2  ColL  C.C.  746; 
and  the  opinion  of  Lord  Justice  Turner  in 
Maegregcr  v.  Macgregor,  2  Coll.  C.C. 

192,  and 
Kirkman's  Trust,  3  De  Gex  &  J.  55S. 
The  Attorney  General  (Sir  R,  Palmer) 
and  Mr.  Selwyn  (with  them  Mr.  Shebbeare), 
for  the  respondents,  contended  that  the 
gift  was  substitutional,  and  subject  to  tlie 
same  condition  as  that  under  which  the  ori- 
ginal gift  was  made ;  that  the  words  *'  dis- 
tribute and  divide  "  implied  a  gift  to  persons 
living  at  the  time  of  distribution.  The 
words  *^  should  then  be  dead  leaving  issue" 
meant  **  should  then  be  dead  leaving  issue 
living  at  that  time,"  and  not  **  should  then 
be  dead  having  left  issue."  In  favour  of  the 


construction  contended  for  by  therespoib 
dents,  they  cited 

Bennett  v.  Merriman,  6  Beav.  360. 
Macgregor  v.  Macgregor,  2  ColL  CC 

192. 
In  re  Kirkman's  Trusts,  3  De  Oex  &  J. 

558. 
Atkinson  v.  Bartrum,  28  Beav.  219. 
Crause  v.  Cooper,  1  Jo.  &  H.  207. 
Eyre  v.  Marsden,  2  Keen,  575;  s.  c  4 

Myl.  &  Cr.  231 ;  7  Law  J.  Rep.  (n.s.) 

Chanc.  202. 
Turner  Y.'Satjent,  17  Beav.  515. 
Smith  V.  Palmer,  7  Hare,  229. 
Pearson  v.  Stephen,  2  Dow  d(  CL  32a 
Weakley  v.  Rugg,  7  Term  Rep.  322. 
Mr.  Baggallay,  in  reply. 

The  LoBD  Chaitobllok  (Lord  Cra5- 
wobth). — ^This  appeal  is  from  adedsion 
of  the  Master  of  the  RoUs,  made  in  a  suit 
for  the  distribution  of  the  reedduaiy  estate 
of  a  testator  of  the  name  of  Jennings,  who, 
by  his  will,  gave  '*  the  rest^  residue  and 
remainder  of  my  said  estate  and  effects,  in 
trust  to  pay  over  the  annual  proceeds  thereof 
unto  my  said  dear  wife  Susan  Jennmgs, 
for  and  during  the  term  of  her  natural  life; 
and  from  and  immediately  after  her  decease, 
to  distribute  and  divide  the  whole  of  my 
said  residuary  estate  and  effects  unto  and 
amongst  such  of  my  said  four  nephews  and 
two  nieces,  namely,  Joseph  Crew  Jennings, 
Thomas  Robert  Jennings,  Edwin  Jennings 
Martin,  Arthur  Martin,  Elizabeth  Holgiie 
and  Ellen  Jennings,  as  shall  be  living  at  the 
time  of  her  decease,  in  equal  shares  and 
proportions,  as  tenants  in  common  and  not 
as  joint  tenants ;  but  if  any  or  either  of 
them  should  then  be  dead,  leaving  issne, 
then  it  is  my  will  and  meaning  that  such 
issue  shall  be  entitled  to  their  fatiier  or 
mother's  share,  but  in  equal  proportions." 
What  happened  was  this:  the  wife  sur- 
vived her  husband,  and,  at  the  death  of 
the  testator,  all  these  four  nephews  and 
nieces,  I  think,  were  living.  Two  of  them 
died  in  the  lifetime  of  the  tenant  for  life, 
without  leaving  issuer  I  am  not  sure  whe- 
ther one  of  them  did  not  die  in  the  testa- 
tor's lifetime;  but  that  makes  no  differesoe. 
Another  of  them,  Edward  Jennings  Martin, 
died  during  the  lifetime  of  the  widow,  hat 
leaving  a  daughter,  Augusta  Maiy  Maitin ; 
and  Augusta  Maiy  Maitin  afierwards  died 
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an  infieuit  in  the  lifetime  of  tbe  testator^s 
widow ;  80  that  at  the  death  of  the  widow, 
which  happened  soon  after  the  death  of 
Augusta  Mary  Martin,  only  three  nephews 
and  nieces  were  living — one  nephew  and 
two  nieces. 

What  the  Master  of  the  Rolls  has  de- 
cided is,  that  in  these  circumstances  the 
property  became  divisible  into  three  parts. 
On  the  part,  however,  of  those  who  repre- 
sent Augusta  Maiy  Martin,  it  is  contended 
that  that  was  a  wrong  decision ;  that  the 
property  ought  to  be  divided  into  four 
parts,  and  the  representative  of  Augusta 
Mary  Martin  was  entitled  to  one  of  those 
four  parts.  That  depends  on  the  question, 
whether  Augusta  Mary  Martin,  at  the 
death  of  her  father,  did  or  did  not  take  a 
vested  interest  in  the  share  which  her 
^Either,  if  he  had  survived  the  tenant  for 
life,  would  have  taken. 

There  has  been  a  conflict  of  decisions  on 
this  question ;  and  I  do  not  hesitate  to  say 
that  in  the  course  of  the  argument,  and 
ever  since,  my  mind  has  from  time  to  time 
considerably  fluctuated.  I  have,  however, 
eventually  come  to  the  conclusion  that  the 
appellant  is  right.  The  grounds  on  which 
I  doubted  (it  is,  perhaps,  unnecessary  for 
me  to  state,  but  I  will  state  them)  were 
these:  I  put  the  question  in  tliis  shape: 
suppose  I  give  to  A.  for  life;  and  at  his 
death  to  B,  C.  and  D ;  but  if  any  of  them, 
B,  C.  or  D,  shall  be  dead,  then  his  share 
to  go  to  his  children  (I  should  say  that 
**  issue,**  here,  necessarily  means  children, 
because  the  issue  are  to  take  the  father's 
or  mother's  share;  therefore  by  "issue" 
child  or  children  must  be  meant).  The 
-words  used  by  the  testator  then  necessarily 
mean,  if  any  of  my  nephews  and  nieces 
shall  be  dead,  leaving  a  child  or  children ; 
for  if  he  or  she  had  not  left  a  child  or  chil- 
dren the  gift  to  child  or  children  would  be 
inoperative.  If,  therefore,  we  construe  the 
words  "  leaving  issue,"  that  is,  leaving  a 
child  or  children,  to  mean  leaving  a  child 
or  children  at  his  own  death,  we  make  the 
words  practically  inoperative;  the  sense 
would  be  the  same  if  they  were  omitted. 
But  it  is  a  rule  of  construction  that  we 
should,  if  possible,  give  effect  to  every 
word ;  and  this  we  do  if  we  connect  the 
words  "  leaving  issue  "  with  the  prior  word 
"  them."   These  considerations  at  one  time 


led  me  to  think  that  the  construction  put 
on  this  case  by  the  Master  of  the  Bolls  was 
correct. 

Bat  the  rule  of  construction  to  which 
I  have  referred  is  by  no  means  an  infleidble 
one,  and  it  is  here  encountered  by  another 
rule,  namely,  that  we  are  never  to  construe 
a  gift  as  contingent,  unless  the  context 
requires  us  to  do  so ;  and  it  is  very  difllcult 
to  say  that  in  this  case  there  is  any  such 
necessity.  When  we  speak  of  a  person 
having  died,  leaving  a  child  or  children,  we 
mean  leaving  a  cMld  or  children  at  his 
death.  If  therefore  the  language  here  had 
been,  K  any  of  them  should,  at  the  death 
of  my  wife,  have  died  leaving  issue,  it 
would  have  meant,  if  any  should,  at  or 
before  that  time  have  died,  leaving  issue 
at  his  own  death,  and  if  that  be  so,  it  is 
hard  to  say  that  any  difference  is  to  arise 
from  the  circumstance  that  the  words  are 
not  "  shall  then  have  died  leaving  issue  " — 
but — **  shall  then  be  dead  leaving  issue." 
Such  a  distinction  would  savour  of  techni- 
cal subtlety  barely  intelligible  to  ordinary 
minds. 

I  must  add,  that  the  question  is  not 
new.  It  has  arisen  very  firequentiy  of  late 
years.  In  favour  of  the  construction  adopted 
by  the  Master  of  the  Bolls,  there  is  the  autho- 
rity of  Lord  Langdale  (Bennett  v.  Merri- 
manjy  and  of  Lord  Justice  Knight  Bruce 
(Macgregor  v.  Macgregor),  and  In  re  Kirh- 
man! 8  Tru9te,  But  in  &vour  of  the  contrary 
construction,  that  which  gives  to  the  child 
a  vested  interest  at  its  birth,  there  is  the 
authority  of  the  late  Vice  Chancellor  Shad- 
well  (Lyon  V.  Coward),  the  late  Vice 
Cancellor  Parker  (Barker  v.  Barker),  of 
Vice  Chancellor  Stuart,  and  of  Lord  Jus- 
tice Turner.  In  these  circumstances,  and 
knowing  that  the  view  taken  by  your  Lord- 
ships is  in  accordance  with  these  latter 
authorities,  the  force  of  which  I  feel  to  be 
very  great,  I  think  that  this  is  the  con- 
struction which  your  Lordships  ought  to 
adopt;  and  I  shall  therefore  move  your 
Lordships  to  declare  that  Augusta  Mary 
Martin  took  a  vested  interest  in  one-fourth 
of  the  residuary  estate  of  the  testator,  and 
with  that  declaration  to  remit  the  case  to 
the  Court  of  Chancery,  to  be  dealt  with  as 
may  be  just.  Lord  BomiUy,  though  decid- 
ing against  the  appellant,  yet  felt  that  the 
case  was  one  of  so  great  nicety  as  to  call  for 
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the  decision  of  tluB  Hooae.  I  think,  there- 
fore, that  it  is  a  case  in  which  the  costs  of 
the  appeal  ought  to  be  borne  by  the  testa- 
tor's estate. 

LoBD  Chelmsford.  —  The  conflict  of 
decisions  on  bequests  to  legatees,  answering 
certain  descriptions,  or  upon  certain  con- 
tingencies, and,  in  case  of  their  death,  to 
their  children  after  them,  where  both  they 
and  their  children  die  before  the  period 
of  distribution  or  enjoyment,  ''renders 
it  most  desirable"  (as  the  Master  of 
the  Rolls  said  in  this  case) ''  that  the  ques- 
tion should  be  settled  by  some  authoritative 
decision."  The  opportunity  is  now  afforded 
to  your  Lordships  finally  to  determine 
which  of  the  opposite  constructions  put  by 
learned  Judges  on  various  occasions  upon 
clauses  of  this  description  ought  to  be 
adopted. 

In  considering  this  question,  it  will  be 
proper  to  adhere  as  closely  as  possible  to 
the  words  of  the  will,  and  from  them  to 
gather  the  intention.  We  are  not  at  liberty 
to  conjecture  what  the  testator  would  have 
said  if  a  particular  state  of  things  had  been 
presented  to  his  mind,  which  it  is  apparent 
from  the  language  he  has  used  had  not 
occurred  to  him,  and  for  which,  therefore, 
it  cannot  be  supposed  that  he  intended  to 
make  any  provision. 

The  question  to  be  decided  is,  whether 
the  contingency  annexed  to  the  gift  to  the 
nephews  and  nieces  of  the  testator  applies 
also  to  their  children,  from  the  words  "  if 
any  or  either  of  them  should  then  be  dead 
leaving  issue,  then  such  issue  shall  be  enti- 
tled to  the  father's  or  mother^s  share."  The 
word  "issue"  must  here  be  read  "chil- 
dren," and  this  gift  to  the  children  is  not  a 
substitutional,  but  an  original  gift.  It  is 
not  to  nephews  and  nieces  absolutely,  and 
in  the  event  of  their  dying  in  the  lifetime 
of  the  tenant  for  life,  then  to  their  children  ; 
but  to  ^uch  of  the  nephews  and  nieces  as 
shall  be  living  at  the  death  of  the  tenant 
for  life,  and  to  the  children  of  such  of  them 
as  shall  then  be  dead  leaving  children.  The 
shares  which  the  chUdren  are  to  take  could 
never  have  vested  in  their  parents,  because 
it  is  only  in  the  event  of  the  parents  not 
having  become  entitled  to  them  that  they 
are  given  to  the  children.  This  distinction 
between  original  and  substitutional  gifts 
may  furnish  some  aid  to  the  construction 


of  the  will    Where  a  gift  is  sobstitixtioiud, 
it  may  much  more  easily  be  presumed  tlut 
a  contingency  on  whidi  the  original  gif« 
depends  is  intended  to  be  applied  to  the 
gift  which  comes  in  its  place  than  in  the 
case  of  two  original  and  independent  gifts. 
The  construction  contended  for  on  the 
part  of  the  respondents  requires  that  to  the 
words   ''if  any  or  either  <^  them  should 
then  be  dead  leaving  issue,"  there  should 
be  added  the  words  "  then  living."    Nov, 
what  ground  is  there  for  importing  these 
words  into  the  willf    The  Master  of  the 
Rolls  says,  "  The  testator  did  not  intend 
by  these  expressions  to  substitute  a  dead 
person  for  a  dead  person."     But  with  sub- 
mission to  his  Lordship,  this  is  not  the 
correct  mode  of  dealing  with  the  question. 
It  does  not  appear  that  the  testator  had  at 
all  contemplated  the  event  of  the  death  of 
a  child  surviving  a  nephew  or  niece,  and 
dying  in  the  lifetime  of  the  tenant  for  life, 
and  therefore  he  made  no   provision  for 
it;  and  we  must  not  strain  his  bnginge 
to  make  it  meet  a  conjectaral  intention. 
The  proper  meaning  of  the  words  "  should 
then  be  dead  leaving  issue,"  is,  "should 
then   have    died    leaving    issue."      And 
the  words  "  leaving  issue "  must  neces- 
sarily apply  to  the  period  of  the  death  of 
the  nephews  or  nieces,  and  not  to  the  death 
of  the  tenant  for  life,  because  it  forms  pait 
of  the  compound  event  connected  with  the 
nephews  and  nieces,  upon  the  happening 
of  which  the  gift  to  the   children  is  to 
take  effect   Everything  beyond  the  wonis 
used,  which  they  do  not  necessarily  import, 
is  conjecture  and  not  construction.    We 
are  not  at  liberty  to  speculate  upon  whe- 
ther it  was  likely  or  unlikely  that  the 
testator  would  apply  the  same  condition 
to  the  gift  to  the  nephews  and  nieces  and 
to  their  children.   But  it  may  be  obaerred 
that  the  application  of  the  condition  to  the 
gift  to  the  children  might  upon  a  given 
event  have  led  to  consequences  which  it 
can  hardly  be  imagined  the  testator  could 
have  intended.   It  is  agreed  that  the  words 
"  leaving  issue"  mean  "  leaving  chOdren." 
Now,  Augusta  Mary  Martin  might  hare 
died  not  only  in  the  lifetime  of  th«  tenant 
for  life,  but  also  before  h«r  £ather,  leaving 
children,  and  according  to  the  oonstmctioa 
contended  for  by  the  respondents  the  chil* 
dren  could  have  taken  no  benefit  under  the 
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will.  Upon  these  short  grounds,  I  think 
that  the  decree  appealed  from  ought  to  be 
reversed. 

LoKD  Westbuey. — When  this  case  is 
considered  by  itself,  free  from  the  embarrass- 
ment arising  &om  conflicting  decisions,  the 
question  is  not  of  much  diflSculty.  The 
testator  bequeaths  his  residuary  estate  to 
his  wife  for  life,  and  then  to  such  of  his 
nephews  and  nieces  as  should  be  living  at 
the  death  of  the  tenant  for  life.  This  form 
of  gift  is  contingent,  and  vests  in  such  only 
of  the  nephews  and  nieces  as  shall  be 
living  when  the  tenant  for  life  die&  To 
this  bequest  the  testator  adds  another  in 
favour  of  the  issue  left  by  any  nephew  or 
niece  who  may  predecease  the  tenant  for 
life.  This  last  is  an  independent  bequest 
The  words  are,  "  if  any  or  either  of  them  " 
(that  is,  of  my  nephews  and  nieces)  '*  should 
then "  (that  is,  at  the  death  of  the  tenant 
for  life)  '*  be  dead  leaving  issue,  such  issue 
ahall  be  entitled  to  their  father's  or  mother's 
share"  (that  is,  to  the  share  which  the 
father  or  mother  if  living  would  have 
taken).  This  fonn  of  bequest  is  very  dif- 
ferent firom  the  other,  for  according  to  its 
plain  effect  and  meaning,  unless  that  mean- 
ing be  altered  by  the  implication  of  addi- 
tional words,  the  issue  living  at  the  death 
of  a  nephew  or  niece,  who  may  predecease 
the  tenant  for  life,  take  an  immediate 
vested  interest  in  that  share  which  would 
have  been  taken  by  the  parent,  if  he  or  she 
had  been  living  at  the  time  of  distribution. 
The  interest  of  the  issue  is  vested  and 
immediate,  although  the  amount  of  the 
share  is  uncertain  until  the  death  of  the 
tenant  for  life.  To  snppoirt  the  decree  and 
the  respondent's  construction,  it  would  be 
neoessaiy  to  alter  the  whole  form  of  the 
testator^s  bequest,  and  to  substitute  other 
words  for  those  he  has  used. 

The  respcHident  contends  that  the  be^ 
quest  must  be  construed  as  if  the  words 
kad  been,  **  the  issue  left  by  any  nephew 
or  niece  predecessing  the  tenant  for  lif e,  if 
such  ume  be  Iwing  at  the  death  of  the  tenami 
far  Ufey  shall  be  entitled  to  tiie  father's 
or  mother's  share."  This  construction  com- 
pletely alters  the  form  and  effect  of  the 
bequest  made  by  the  testaU^,  according  to 
the  plain  meaning  of  the  words  he  has 
written.  The  impUcation  thus  made  is  not 
warranted  by  the  fonn  of  the  gift,  which 


is  neither  elliptical,  nor  referential,  nor 
substitutional  And  the  implication  is  not 
necessary  for  the  purpose  of  avoiding  any 
absurd  or  contradictory  consequences.  It 
is  by  no  means  irrational  to  suppose  that 
the  testator  intended  to  make  ^e  interest 
of  the  orphan  issue  vested  and  immediate^ 
although  he  had  made  the  interest  of  the 
parent  contingent  on  surviving  the  tenant 
for  life. 

A  Judge  is  not  justified  in  departing 
from  the  pLiin  meaning  of  words  which 
admit  of  a  rational  interpretation  for  the 
purpose  of  giving  effect  to  an  assumed 
intention  which  appears  to  him  to  be  more 
rational  or  more  consistent  with  the  rest 
of  the  wilL 

By  the  Court  below  an  intention  to 
make  the  distinct  gift  to  the  issue  con- 
tingent has  been  assumed  from  the  fact  of 
the  gift  to  the  parent  being  contingent. 
But  that  fact  does  not  warrant  any  such 
inference,  so  as  to  control  the  plain  mean- 
ing of  the  words. 

On  the  settled  rules  of  construction,  I 
think  the  judgment  of  the  Master  of  Uie 
Rolls  is  erroneous.  With  respect  to  the 
numerous  dedsions,  the  greater  weight  of 
authority  is  in  favour  of  the  reversal  of 
this  decree.  I  concur,  therefore,  in  the 
form  of  order  which  has  been  suggested 
by  my  noble  and  learned  friend  on  the 
Woolsack. 

Order  appealed  from  revereed; 
eatue  remdtted,  with  a  directum^ 
and  a  fwiher  directum  as  to 
coda  being  paidout  of  teetatar'e 
estate, 

SoKcikm^MMm.  Lov«U,  ageaUi  for  Mr.  C.  H. 
BMkett,  Evcrshot,  for  appeUaat ;  M«n.  Bmos 
Sl  Uolgata^  for  ceBpondeats. 


-  re  OORBETT. 


Cheuibford,  L.C. )   ;-  ^ 
July  U.         /  ^* 

Lunacy — Sale  for  Building  Purposee — 
EstaUfor  Life— 16  d:  17  VicL  c.  70.  *.  126. 

The  I25th  section  of  the  16  d:  17  Viet, 
c.  70.  gives  the  Lord  Chancellor  no  power  to 
order  the  sale^  for  building  purposes^  of  land 
of  which  a  lunatic  is  only  tenant  for  life. 

This  was  a  petition  by  the  conunittee  of 
a  lunatic  tenant  for  life  of  land  proposed 
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to  be  taken  by  a  building  society,  seeking 
to  have  an  agreement  for  the  sale  of  her 
life  interest  confirmed  and  carried  out  The 
society  had  purchased  the  leases  and  also 
jthe  reversion,  and  were  willing  to  pay  such 
a  price  for  the  life  interest  of  the  lunatic 
as  would  purchase  a  Government  annuity 
considerably  exceeding  the  amount  of  the 
rents.  The  Lords  Justices,  before  whom 
the  petition  came  in  the  first  instancci 
doubted  whether,  under  the  125th  section 
of  the  16  A  17  Vict  c.  70,  they  had  power 
to  sell  a  life  interest  for  building  purposes, 
and  desired  that  the  matter  might  be  men- 
tioned to  the  Lord  Chancellor. 

Mr,  Bacon  and  Mr,  Prendergast  now 
appeared  in  support  of  the  petition,  and 
contended  that  the  125th  section,  giving 
the  Court  power  to  sell  the  fee  simple 
estates  of  a  lunatic,  for  building  purposes, 
applied  also  to  life  interests.  At  idl  events, 
there  was  a  general  power  of  sale  given  by 
the  116th  section. 

Mr,  Oreene  and  Mr,  EvertU  appeared 
for  the  building  society. 

Mr,  WickefUy  for  the  Crown. 

The  LoKD  Chakoellob  said,  that  how- 
ever reasonable  it  might  be  that  a  power 
to  be  exercised  over  land  held  in  fee  simple 
should  cover  any  smaller  interest,  the  words 
of  the  section  were  restricted  to  the  case  of 
a  lunatic  owner  in  fee.  Nor  was  any  gene- 
ral power  of  sale  conferred  by  the  116th 
section,  except  for  some  one  of  the  purposes 
specified  in  that  section.  The  proposed  sale 
was  not  for  any  of  those  purposes,  and  the 
order  must  be  refused.  Probably  the  object 
of  the  parties  might  be  accomplished  by 
making  the  application  under  the  Leases 
and  Sales  of  Settled  Estates  Act,  19  &  20 
Vict  c.  120;  and,  if  desired,  leave  would 
be  given  to  amend  the  petition  for  that 
purpose. 


SoUdton — Meanm.  Braodxetfe  &  Co.  for  petitioner, 
MesBTB.  Digby  &  Sharp  for  the  building  Society, 
MeesTB.  Raven  &  Bradley,  for  the  Crown. 


KILLT.  \ 

I,  31.  j 


In  re  BEBcne's  bstats. 

GOULD  V,  OOITLD. 


M.R. 

Lord  Romillt, 

July  30, 

Practice  —  Taxatum  of  CosU  —  38^A 
General  Order,  Regulation  2,  —  Higher 
and  Lower  Scale — Charge  for  aJUending  to 
settle  Minutes  of  Decree, 

The  lower  scale  of  costs  oniy  applies 
when  the  gross  amount  of  the  estcUe  is  Men 
1,000^  at  the  time  of  filing  the  biU,  not 
when  the  net  amount  is  below  that  sum. 

A  solicitor  is  entitled  to  charge  for  settling 
the  minutes  of  an  order  actually  made, 
although  such  order  never  was  in  minutes. 

This  was  a  summons  adjourned  from 
chambers  to  vary  the  Taxing  Master's  cer- 
tificate made  in  taxing  the  costs  of  a 
creditors'  administration  suit 

The  amount  of  the  estate  at  the  time 
of  filing  the  bill  was  above  1,000^.,  being 
1,350/. ;  but  it  was  subsequently  reduced 
below  1,000/.  by  paying  off  a  mortgage  for 
600/.  The  Taxing  Master,  under  the  38th 
General  Order  and  the  2nd  Regulation,  had 
only  allowed  costs  on  the  lower  scale.  He 
had  also  disallowed  the  solicitor's  chaige 
for  attending  to  settle  minutes  of  the  order, 
as  no  minutes  had  in  fact  been  issued  by 
the  registrar. 

Mr,  G,  N.  Colt,  for  the  plainti£^  asked 
that  the  certificate  might  be  varied  on  bodi 
these  points. 

Mr,  E.  EomiUy,  for  the  defendant, 
coincided. 

The  Mastxb  of  thb  Rolls  said,  that  as 
to  the  first  point,  he  thou^t  the  costs 
ought  to  be  taxed  on  the  higher  scale. 
He  thought  the  lower  scale  of  costs  iqyplied 
when  the  gross  amount  of  the  estate  to  be 
administered  was  below  1,000/.  when  the 
biU  was  filed,  not  when  the  net  amount 
was  below  that  sum.  He  also  thought  that 
the  solicitor  was  entitled  to  chaige  for 
settling  the  minutes  of  an  order  actually 
made,  though  such  order  never  was  in 
minutes. 


SolicitorB— Ml 
puties. 


Ghindi,  Prior  &Bi^,  for  both 
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May  25,  30;       >   Chatham  and  do veb 
June  2,  23,  29.    )    railway  company. 

The  Lands  Clauses  Consolidation  Act^ 
1845,  sections  85,  I2i,--Equitable  Mort- 
gagee— Omission  to  treat. 

Money  paid  into  the  hank^  hy  way  of 
deposit^  prior  to  entering  upon  lands,  under 
the  S5th  section  of  the  Lands  Clauses  Con- 
solidation Acty  1845,  is  only  a  security  for 
what  shall  be  found  upon  inquiry  to  he 
the  value  of  the  interests  taken;  and-  if  the 
subsequent  inquiry  is  had  without  notice  to 
any  person  claiming  an  equitable  mortgage 
in  the  lands  taken,  his  interest  is  not  bound 
by  the  inquiry,  nor  is  he  entitled  to  have  his 
mortgage  discharged  out  of  the  money  paid 
into  the  bank,  but  the  lands  taken  will  still 
remain  subfect  to  the  charge. 

Lands  which  were  subject  to  an  equitable 
mortgage  were  required  by  a  railway  com- 
pany for  the  purposes  of  their  undertaking. 
The  company  had  full  notice  of  the  equitable 
charge,  and  gave  to  the  equitable  mortgagees 
a  bond  for  the  value  of  the  premises,  €U  de- 
termined by  a  surveyor  appointed  under  the 
S5th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  and,  at  the  same  time, 
paid  the  like  amount  into  the  bank,  under 
the  same  section.  They  afterwards  proceeded 
to  have  the  valtte  of  the  land  and  amount  of 
compensation  assessed  by  a  jury,  under  the 
sections  relating  to  the  purchase  of  land 
otherwise  than  by  agreement,  but  gave  no 
notice  of  such  proceeding  to  the  equitable 
mortgagees.  Upon  a  bill  filed  by  the  equit- 
able mortgagees,  one  of  the  Vice  Chancellors 
nuuie  a  decree  diretUing  an  account  to  be 
taken  of  what  was  due  to  the  plaintiffs  for 
prmcipal,  interest  and  costs,  and  the  amount 
certified  to  be  due  to  be  paid  out  of  the  money 
deposited  by  the  company;  but,  upon  appeal, 
the  Lord  Chancellor  reversed  this  decision, 
and  made  a  declaration  of  the  rights  of  the 
plaintiffs  as  equitable  mortgagees,  with  the 
u^ucU  foreclosure  decree,  with  liberty  to  apply 
respecting  the  money  deposited  in  the  bank. 

The  1 2Uh  section,  as  to  interests  omitted  to 
he  purchased,  does  not  apply  to  such  a  case. 

Semble  —  The  mortgagees  might  have 
applied  under  the  %%th  section. 

Appeal  from  a  decree  of  Stuart,  V.C., 
under  the  following  circumstances. — 
Ifaw  SauK8, 35.— GuAnc. 


In  1859,  Ssliomia  Sterne  carried  on 
business  as  a  wheel-manufacturer  on  certain 
leasehold  premises,  extending  from  New- 
ington  Causeway  to  the  Southwark  Bridge 
Road,  in  the  county  of  Surrey,  and  em- 
ployed the  pUuntiffs,  Messrs.  Martin,  of 
Lombard  Street,  in  the  city  of  London,  as 
his  bankers ;  and  on  the  2nd  of  May,  in 
that  year,  he  deposited  with  the  plaintifis 
the  indentures  of  lease  and  other  docu- 
ments of  title  relating  to  the  premises, 
plant,  machinery,  implements  and  fixtures, 
together  with  the  following  memorandum 
of  deposit  signed  by  him  : 

<*  London,  May  2Dd,  1859. 
'*  Messrs.  Martin  <k  Co., 

"Gentlemen, — I  hereby  deposit  with 
you  the  title-deeds  of  my  leasehold  pro- 
perty, plant  and  machinery  of  my  business 
premises  in  Newington  Causeway  and 
Southwark  Bridge  Road,  Surrey,  as  a  secu- 
rity for  the  balance  of  my  account  with 
you,  and  for  bills  under  discount  at  any 
period.  This  to  be  a  continuing  security  for 
any  money  or  bills  I  may  be  liable  for  to  you 
at  any  time.  I  am,  gentlemen,  yours,  kc, 
"S.  Sterne  k  Co." 

At  the  latter  end  of  1860,  or  early  in 
1861,  Sterne  took  John  Lane  into  partner- 
ship, and  it  was  agreed  that,  subject  to  the 
security  given  to  the  bank,  the  leasehold 
premises,  plant,  dec,  should  form  part  of 
the  partnership  property,  and  that  the 
Messrs.  Martin  should  be  the  bankers  of 
the  firm.  This  partnership  was  dissolved  in 
February,  1862,  by  a  decree  in  a  suit  of 
Lane  v.  Sterne,  instituted  for  that  purpose, 
and  a  receiver  and  manager  was  appointed 

At  this  time  the  debt  due  to  Messrs. 
Martin  for  principal  and  interest  upon  their 
security  was  about  6,650/.,  of  whidi  5,000/. 
or  thereabouts  consisted  of  the  original 
debts  and  liabilities  of  Ssliomia  Sterne. 

In  October,  1862,  the  Loudon,  Chatham 
and  Dover  Railway  Company,  who  were 
in  treaty  for  the  purchase  of  a  portion  of 
the  leasehold  premises,  were  informed  that 
Messrs.  Martin  were  equitable  mortgagees, 
and  wrote  to  their  solicitor  to  inquire  the 
nature  and  amount  of  their  security.  In 
answer  to  this,  the  solicitor  to  Messrs. 
Martin  wrote  a  letter  containing  the  follow- 
ing passage:  "It  is  quite  certain  that 
neither  Mr.  Lane  nor  Mr.  Sterne  has  power 
to  contract  and  agree,  and  whether  the 
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receiver  has  (subject  to  the  interest  of 
Messrs.  Martin)  is  a  question  for  your 
consideration.  My  clients  have  the  title- 
deeds,  and  are  equitable  mortgagees  to 
secure  the  repayment  of  the  sum  of  6,979^ 
6s.  2d,f  and  they  are  not  willing  to  sell  a 
part  of  the  manufactory,  but  require  that  the 
whole  should  be  purchased  by  the  company." 

On  the  10th  of  September  the  company, 
of  their  own  accord,  under  the  85th  sec- 
tion of  the  Lands  ClaiLses  Act,  delivered  to 
Mecsrs.  Martin  a  bond  in  the  penalty  of 
4,200/.,  the  sum  assessed  by  the  surveyor 
appointed  under  that  section  as  the  value 
'of  the  leasehold  interest  in  the  premises, 
and  at  the  same  time  they  delivered  a  bond 
in  the  like  amount  to  Messrs.  Lane  & 
Sterne.  This  sum,  which,  however,  did  not 
include  the  value  of  the  stock,  machinery, 
fixtures  or  implements  on  the  premises, 
was,  on  the  same  day,  paid  into  the  bank. 

On  the  30th  of  the  same  month  the 
company  directed  their  warrant  to  the 
Sheritf  of  Surrey,  requiring  him  to  summon 
a  jury  to  determine  the  amount  of  pur^ 
chase-money  and  compensation  for  the 
estate  of  Sterne  and  Lane  and  the  receiver 
in  the  premises,  and  the  jury  so  summoned 
assessed  the  amount  at  7,559/.  10«.,  of 
which  3,500/.  was  apportioned  as  the  pur- 
chase-money of  the  leasehold  premises, 
exclusive  of  the  plant,  machinery  and  fix- 
tures, and  the  residue  was  made  up  of  the 
following  items : 

£.  i,  rf. 

Trade  fixtures         231  0  0 

Fixed  plant  machinery      2,885  10  0 

Loose  tooU 20  0  0 

Compensation  for  Ions  of  goodwill  1 

and  forced  sale  of  remainder  of  >  923  0  0 

stock J 


£4,059  10     0 


Messrs.  Martin,  however,  were  no  par- 
ties to  this  inquiry,  nor  was  any  notice 
given  to  them  of  the  holding  thereof  or  of 
the  summoning  of  the  jury,  nor  was  any 
notice  to  treat  ever  given  to  them  under 
the  18th  section  of  the  Lands  Clauses  Act. 

Disputes  having  arisen  between  the 
company  and  the  parties  to  the  suit  of 
Ixine  V.  Sterne^  as  to  the  right  of  the  com- 
pany to  enter  upon  liie  premises,  from 
entering  on  which  an  injunction  had  been 
granted  by  Vice  Chancellor  Stuart,  an 
order  was  made  on  the  3rd  of  October, 


1863,  by  which  it  was  ordersd  that  the 
4,200/.  so  deposited  in  the  bank  should  be 
transferred  to  the  credit  of  the  cause  of 
Lane  v.  Sieme^  "ejr  parte  the  London, 
Chatham  and  Dover  Railway  Company,''  and 
that  the  company  should  also  pay  into  the 
bank  to  the  same  account  a  further  sum 
of  4,200/.,  making  8,400/.;  and  should 
thereupon  be  at  liberty  to  take  possesaiiHi 
of  the  premises  and  take  the  necessary 
steps  for  summoning  a  jury  to  detennke 
the  amount  of  purchase  and  compensation 
moneys. 

To  this  order  Messrs.  Martin,  the  present 
pUdntiffis,  were  not  parties,  nor  had  they 
any  notice  of  the  implications  on  which  it 
was  founded ;  but  neverthdess,  acting  under 
the  order,  the  company  proceeded  to  con- 
struct their  railway  over  a  small  portioD  of 
the  premises,  but  did  not  interfere  with 
any  of  the  buildings,  or  the  plant,  machineiy, 
implem^ts  or  fixtures  thereon,  until  after 
the  inquiry  before  the  jury  already  men- 
tioned, which  was  held  on  the  30th  of 
November  and  the  5th  of  December,  186^ 
and  which  resulted  in  the  award  already 
mentioned. 

On  the  7th  of  December,  1863,  Messra 
Martin's  solicitor  wrote  to  the  company  s 
solicitors  as  follows :  '^  The  result  of  the 
inquiry  of  Saturday,  before  the  onder^heiiff 
of  Surrey,  as  to  the  value  of  Messia.  Steme 
k,  Lane's  estate  in  the  Steam  Wheel  Woiks, 
in  the  Borough  lload,  Southwaiic,  is  in  no 
way  binding  on  my  clients,  Messrs.  Martin 
&  Co.,  who,  as  you  are  aware,  are  equitable 
mortgagees  on  the  premises,  plant  and 
machinery.  The  amount  assessed  by  the 
jury  as  the  value  of  the  leasehold  property 
(3,5€0/.)  is  less  by  700/.  than  the  value 
put  upon  it  by  Mr.  Horsey,  the  gentlevan 
appointed  on  your  application  by  Justices 
under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  and  for  which  (4,200/.) 
the  company  have  given  their  bond  to  my 

clients And  1  have  now  to  inform 

you  that  unless  some  satisfiactory  arrange- 
ment be  come  tfi  with  my  clients  they  will 
enforce  their  securities." 

To  this  the  sohdtors  for  the  company 
replied  that  the  jury  having  assessed  the 
value  pursuant  to  the  act,  Messrs.  Martin 
must  abide  by  their  assessment 

Messrs.  Martin  then,  on  the  18th  of  De- 
cember, 1863,  filed  their  bill,  and  on  the 
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2l8t  of  the  same  month  obtained  an  injimc- 
tion  restraining  the  company  from  inter- 
fering with  the  premises,  and  ultimately, 
by  an  order  of  the  Lords  Justices,  made  in 
both  causes,  on  the  9th  of  February,  1864, 
it  was  ordered  that  the  8,400/.  should  be 
carried  over  to  the  credit  of  "  JGr  parte  the 
London,  Chatham  and  Dover  Railway 
Company,  the  account  of  J.  Lane,  S.  Sterne, 
John  Martin,  James  Martin  and  Robert 
Martin,"  to  be  treated  as  a  deposit  by  way 
of  security  under  the  85th  section  of  the 
Lands  Clauses  Consolidation  Act,  and 
thereupon  the  injunction  should  be  dis- 
solved ;  this  order  to  be  without  prejudice 
to  any  question  as  between  Lane  and 
Sterne  on  the  one  hand,  and  the  company 
on  the  other,  and  between  Lane  and  Sterne, 
or  either  of  them,  on  the  one  hand,  and 
Messra  Martin  on  the  other,  or  to  any 
proceedings  pending  in  Lane  v.  Sterne 
before  the  Vice  Chancellor  for  impeach- 
ing the  inquisition,  or  to  the  right  of  any 
of  the  Messrs.  Martin  to  have  the  value  of 
the  property  comprised  in  their  security 
determined  by  a  jury  or  by  arbitration. 

The  8,400/.  was  accor<Ungly  transferred 
pursuant  to  thia  order,  and  the  company 
proceeded  to  complete  their  railway. 

Messrs.  Martin  then  amended  their  bill, 
charging  that  the  company  had  greatly  de- 
preciated the  value  of  their  security,  and 
praying: 

1.  That  an  account  might  be  taken  of 
what  was  due  and  owing  to  the  plaintiflb 
on  their  security. 

2.  That  the  amount  due  to  the  plaintiffs 
upon  their  said  security,  together  with  their 
costs  of  suit,  or  such  portion  of  the  said 
costs  as  the  Court  should  think  proper, 
might  be  paid  out  of  any  purchase  or  com- 
pensation moneys  payable  by  the  company 
in  respect  of  the  premises,  and  the  machi- 
nery, <fec.  in  or  upon  the  same  at  the 
date  of  the  inquiry  before  the  under- 
sheriff,  and  comprised  in  the  plaintiffs' 
security. 

3.  That  the  purchase  and  compensation 
mone3r8  payable  by  the  company  in  respect 
of  the  leasehold  premises,  machinery,  &c., 
and  the  estate  or  interests  of  the  plaintiffs 
tberein,  might  be  ascertained  pursuant  to 
the  provisions  of  the  Lands  Clauses  Act, 
or  dn  such  other  manner  as  the  Court  should 
direct. 


4.  That  the  sum  of  8,400iL  transferred 
and  carried  over  under  the  order  of  the 
9th  of  February,  1864,  might  be  applied 
in  payment  to  the  plaintifs  of  what  should 
be  found  due  to  them. 

5.  That  if  necessary  the  premises  com- 
prised in  the  plaintiffs'  security  might  be 
sold,  and  the  proceeds  applied,  so  fur  as  they 
would  extend,  to  the  payment  of  what  should 
be  found  due  to  the  plaintiffs,  and  that 
the  company  might  account  for  and  pay  to 
the  plaintiffs  in  or  towards  the  payment 
of  their  debt  the  value  of  the  machinery, 
<kc.,  upon  the  premises  at  the  date  of  the 
inquiry  and  comprised  in  the  plaintiffs' 
security,  with  other  relief. 

Upon  the  hearing  of  the  case,  before 
Vice  Chancellor  Stuart,  his  Honour  was  of 
opinion  that,  as  the  condition  of  the  bond 
had  not  been  fulfilled,  the  Court  had  juris- 
diction, under  the  87th  section  of  the 
Lands  Clauses  Act,  to  deal  with  the  de- 
posit according  to  the  rights  of  the  parties. 
He  accordingly  directed  an  account  to  be 
taken  of  what  was  due  to  the  plaintiffs  for 
principal,  interest  and  costs,  and  ordered 
that  the  amount  certified  to  be  due  should 
be  paid  out  of  the  8,400/.  and  accumula- 
tions, and  that  the  balance,  if  any,  should 
remain  subject  to  any  application  which 
the  defendants,  or  any  of  tliem,  should  be 
advised  to  make. 

The  company  appealed  from  this  decree. 
Mr.  Greene  and  Mr,  T,  Stevens^  for  the 
plaintiffs. — We  are  entitled  to  more  than 
this  decree  gives  u&  Our  principal,  inter- 
est and  costs  now  amount  to  more  than  the 
whole  sum  deposited;  and  as  the  act  of 
parliament  has  not  been  complied  with, 
our  interests  are  not  bound  by  the  finding 
of  the  jury;  nor  is  it  possible  now  to  have 
a  proper  inquiry  into  the  value  of  the 
premises,  as  their  character  has  been  entirely 
altered  by  the  construction  of  the  railway. 
We  are  entitled,  therefore,  to  avail  our- 
selves of  our  charge  upon  the  premises  for 
the  whole  of  our  principal,  interest  and 
costs — 

Walker  v.  the  Ware^  Hadham  and 
BufUingford  Railway  Company^  su- 
pra, 94;  s.  c  1  Law  Rep.  £q.  195. 
Ranken  v.  the  East  and  West  Indict 
Docks  and  Birmingham  Junction 
Railway  Company ,  12  Beav.  298; 
8.  a  19  Law  J.  Rep.  (n.s.)  Chanc  153. 
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The  Attorney  General  (Sir  R,  Palmer )y 
Mr,  MalinB  and  Mr,  Kekewichy  for  the 
company. — All  that  the  plaintiffs  are  enti- 
tled to  is  a  charge  upon  the  amount  assessed 
by  the  jury,  and  Uie  money  deposited  in 
the  bank  is  only  a  security  for  that  amount 
If  they  have  advanced  more  than  their 
security  was  worth,  it  is  their  own  &ult. 
As  equitable  mortgagees  they  were  not 
entitled  to  be  represented  in  the  inquiry 
before  the  sheriff.  Their  interests  are  bound 
by  the  assessment,  and  we  are  entitled  to 
the  balance  of  the  deposit  after  payment 
of  the  sum  found  due — 

Dimes  v.  ike  Grand  Junction  Canal 
Company,  9  Q.B.  Rep.  469;  b.c.  16 
Law  J.  Rep.  (n.b.)  Q.B.  107;  3  H.L. 
Cas.  794. 
The  Somersetehire  Coal  Canal  Company 
V.  HarcouHy  24  Beav.  571 ;  s.  c.  27 
Law   J.    Rep.    (k.&)   Chanc    139: 
affirmed  on  appeal,  2  De  Gex  <fe  Jo. 
596;    8.C.  27  Law  J.  Rep.    (n.s.) 
Chanc.  625. 
The  Duke  of  Beaufort  v.  Patrick,  17 
Beav.  60;  8.C.  22  Law  J.  Rep.  (n.s.) 
Chanc.  489. 
Gibson  y.   the  Hammersmith  Railway 
Company,    32   Law  J.    Rep.   (n.s.) 
Chanc.  337. 
Moore  v.  Grey,  2  Phill.  717;  s.  c.  18 

Law  J.  Rep.  (n.s.)  Chanc.  15. 
Govett  V.  Richnumd,  7  Sim.  1. 
Mr.  Ba4xm  and  Mr.  A.  E.  Miller  ap- 
peared for  Lane,  and 

Mr.  Shebbeare,  for  Sterne;  but  they  were 
not  heard,  as  they  did   not  join  in  the 
appeal,  and  did  not  support  the  decree. 
Mr.  Greene  replied. 

The  Lord  Chancellob  (June  23). — 
This  was  an  appeal  from  a  decree  of  Vice 
Chancellor  Stuart,  whereby  he  gave  certain 
relief  to  the  plaintiffs,  who  are  equitable 
mortgagees  of  certain  property  which  had 
been  taken  by  the  London,  Chatham  and 
Dover  Railway,  in  respect  particularly  of 
a  sum  of  8,400/.  deposited  in  court  by  the 
company. 

In  order  to  make  the  case  intelligible, 
there  is  a  good  deal  of  prefatory  matter 
which  IB  necessary  to  be  looked  to,  although 
it  does  not  relate  immediately  to  the  ques- 
tion. 

The  case  arises  in  this  way.    The  plain* 


tiffs  are  bankers  in  the  city  of  London, 
and  amongst  their  customers  in  the  yew 
1859  was  a  gentleman  named  Sterne,  who 
was  an  engineer  or  wheelmannfactorer  m 
the  borough  of  Southwark.     He  banked 
with  the  plaintiffs  Messrs.  Martin,  and  in 
order  to  secure  the  balance  which  from 
time  to  time  was  due  from  him,  deposited 
with  them  the  title-deeds  of  his  leasehold 
property,  plant  and  machinery  at  New- 
ington  Causeway  and  Southwark  Bridge 
Road,  Southwark,  and  he  duly  signed  a 
paper  acknowledging  that  he  had  done  so. 
That,  of  course,  gave  them  a  title  as  equit- 
able incumbrancers  upon  those  prenuses. 
Afterwards  Mr.  Sterne  took  a  gentleman 
named  Lane  into  partnership  with  him, 
and  they  traded  tiien  under  the  name  of 
Sterne  i  Lane.    A  year  or  two  after  this 
partnership  was  entered  into  disputes  arose 
between  the  partners,  and  a  bill  was  filed 
by  Mr.  Lane  against  Mr.  Sterne  tot  iht 
purpose  of  dissolving  the  partnership,  and 
having  the  proper  accounts  taken,  and  the 
consequential  relief  to  which  he  was  enti- 
tled.   I  think  a  decree  was  made  in  that 
suit,  but  with  that  we  have  nothing  to  do, 
except  that  we  must  bear  in  mind  that 
there  was  a  suit  of  Lane  v.  Sterne,  relating 
to  the  transactions  between  them,  and  in 
that  suit  a  gentleman  named  Steggles  was 
appointed  receiver. 

In  that  state  of  things  the  London, 
Chatham  and  Dover  Railway  Company  was 
constituted,  and  it  came  to  be  known  that 
they  would  want  this  property,  or  probably 
part  of  it,  for  the  purposes  of  their  railway; 
and  what  is  material  to  notice  is,  that  so 
early  as  in  the  month  of  October,  1862, 
notice  was  given  to  the  company  of  the 
claim  of  the  bankers  upon  the  property. 
I  need  not  go  at  all  into  detail  as  to  how 
that  was  accomplished,  but  it  is  matter 
which  admits  of  no  doubt  that  in  the  month 
of  October,  1862,  the  company  had  dis- 
tinct  notice  of  the  claim  of  the  plaintifis. 

That  being  so,  we  now  come  to  that 
point  of  the  question  in  which  the  railway 
company  are  concerned  The  railway  com- 
pany wanting  this  land,  in  the  first  instance, 
before  they  exercised  their  oompulsoiy 
powers,  proceeded,  under  the  85th  seedon 
of  the  act,  which  indeed  may  be  treated  as 
one  of  the  compulsory  powers,  inasmuch 
as  it  enables  a  railway  company  to  take 
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poBsession  of  the  land  before  they  have 
become  the  purchasers ;  and  the  clause  for 
that  purpose  gives  the  party  what  may  be 
treated  as  a  perfect  security,  because  in  the 
first  place  the  value  found  by  the  surveyor 
is  to  be  deposited,  and  further  than  that, 
there  is  to  be  a  bond  in  the  same  amount 
So  that  in  truth  there  is  a  double  security, 
because  there  is  both  a  bond  and  a  deposit 

That  course  was  taken  in  the  month  of 
September,  1863,  long  after  the  company 
had  notice  of  the  claim  of  the  plaintiffs. 
The  bond  was  given  on  the  10th  of  Sep- 
tember, or  rather  two  bonds  were  given, 
one  to  Messrs.  Lane  A  Sterne,  whom  I 
may  call  the  mortgagors,  and  the  other  to 
Messrs.  Martin,  who  are  the  mortgageea 
That  bond  having  been  given,  the  next 
thing  was  to  take  that  course  which  the 
company  might  think  fit  to  take,  in  order 
to  obtain  permanent  possession  of  the  pro- 
perty in  question.  What  they  did  was  this : 
On  the  30th  of  September,  twenty  days 
after  they  had  given  these  bonds,  they 
issued  their  warrant,  pursuant  to  the  sta- 
tute, to  the  sheriff  to  summon  a  jury  to 
ascertain  the  value.  Of  that  proceeding 
they  gave  notice,  I  suppose,  to  Sterne,  but 
they  gave  no  notice  whatever  to  the  plain- 
tiffs. 

The  first  question  is,  how  far  they  were 
affected  by  that  I  will  presently  state  in 
what  way  I  think  that  is  to  be  dealt  with; 
but  what  is  important  to  state  is  this,  that, 
the  money  having  been  deposited  under 
the  85th  section,  application  was  made 
in  the  cause  of  Lane  v.  Sterne  to  get  that 
money  transferred  from  the  deposit,  under 
the  statute,  in  the  matter  of  the  nulway 
company,  into  that  suit  of  Lane  v.  Sterne. 
Supposing  Lane  <fe  Sterne  on  the  one  hand 
and  the  company  on  the  other,  were  the 
only  parties  interested,  the  transfer  being 
to  a  different  account  in  the  cause  would 
have  been  immaterial,  though  I  confess  I 
do  not  think  it  would  have  been  a  regular 
course,  for  it  ought  to  be  placed  in  the 
mode  in  which  it  is  directed  by  the  statute 
to  be  placed ;  bat  nevertheless,  by  an  arrange- 
ment between  both  the  parties,  the  com- 
pany consenting  and  the  other  parties.  Lane 
A  Sterne,  consenting,  4,200/.  which  was 
deposited  was  transferred  to  an  account  in 
that  cause.  It  did  not  appear  to  the  parties 
that  this  was  a  suflcient  deposit,  and  appli- 


cation was  made,  the  details  of  which  I  do 
not  know,  to  the  Judge  who  was  sitting  in 
the  vacation  for  Vice  Chancellor  Stuart, 
and  he  ordered  that  instead  of  4,200/L  the 
sum  should  be  8,400^,  but  still  it  was 
8,400/.  in  the  cause  of  Lane  v.  Sterne, 

That  having  been  done,  the  company 
proceeded,  according  to  the  statute,  to  assess, 
as  between  themselves  and  Lane  <k  Sterne, 
the  value  of  the  land  that  was  to  be  taken. 
The  jury  were  summoned,  and  they  found 
a  verdict  for  the  sum  of  7,559/.;  but  that 
included  other  property  than  the  property 
which  had  been  included  in  the  security 
arising  from  the  equitable  deposit;  it  in- 
cluded some  trade  fixtures,  loose  tools  and 
goodwill,  which  I  assume  for  this  purpose 
did  not  constitute  any  part  of  that  on 
which  the  bankers  held  the  security.  That 
was  on  the  5th  of  December,  and  a  day  or 
two  afterwards  the  solicitors  for  Messrs. 
Martin,  the  bankers,  interposed  and  pointed 
out  to  the  company  that  they  had  been 
proceeding  in  the  absence  of  those  who 
were  the  parties  really  and  materially  in- 
terested, and  a  bill  was  filed  very  shortiy 
afterwards  by  the  bankers  against  the  com- 
pany and  against  Lane  <fe  Sterne,  claiming 
relief  and  saying.  You  cannot  proceed  at 
all  till  our  rights  are  secured.  Then  an 
injunction  was  granted  to  restrain  the  com- 
pany from  proceeding  until  some  satisfac* 
toiy  arrangement  had  been  made. 

I  need  not  go  into  the  details  of  the 
proceedings,  but  proceed  at  once  to  what 
took  place  in  that  case  on  the  9th  of  Feb- 
maiy  in  the  following  year,  1864.  The 
matter  having  come  before  the  Lords  Jus- 
tices, they,  no  doubt,  being  struck  with  the 
irregularity  there  had  been  in  dealing  with 
this  fund,  which  really  was  not  a  fund  in 
the  cause  at  all,  but  deposited  under  the 
statute  for  a  special  purpose,  but  which 
had  been  transferred  into  the  cause,  for  the 
benefit,  I  suppose,  of  the  parties  interested 
in  that  cause,  made  this  final  order,  which 
has  not  been  appealed  from — and,  indeed, 
I  do  not  think  it  could  be  appealed  from — 
namely,  that  all  the  proceedings  by  arrange- 
ment should  be  held  to  be  good  up  to  that 
time,  save  and  except  that  the  8,400/.  was 
to  be  treated  as  a  deposit  made  under  the 
85th  section  of  the  act  That  being  so, 
you  must  consider  it  retrospectively,  as  if 
the  company,  before  they  had  taken  poe- 
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seBsion,  had  deposited  8,400^.  in  court,  in 
pursuance  of  the  provisions  of  the  85th 
section,  and  as  if  that  were  all  regular, 
though  it  stood  in  the  name  of  the  cause 
instead  of  standing  merely  in  the  matter. 

That  being  so,  the  cause  came  on  for 
hearing ;  and  the  question  was,  what  relief 
the  bankers  were  to  have.  It  was  certain 
they  had  been  equitable  mortgagees ;  and 
the  question  was,  how  far  their  rights  as 
equitable  mortgagees  had  been  interfered 
with,  and  what  relief  they  were  to  hav& 
His  Honour  the  Vice  Chancellor  considered 
that  he  might  treat  this  sum  which  had 
been  so  deposited  as  a  sum  which  was  to 
be  a  security  for  what  was  due  from  the 
depositors  to  the  bankers.  With  all  defer- 
ence to  his  Honour,  I  think  there  is  not 
the  least  foundation  for  such  a  suggestion 
as  that.  The  8,400/L  was  deposited  upon 
the  express  right  created  by  the  statute 
that  it  should  stand  as  a  security  for  such 
sum  in  case  of  proceeding  by  a  jury  (which 
is  the  only  case  we  have  to  deal  with)  as 
the  jury  should  award  to  be  sufficient  com- 
pensation for  the  lands  which  they  should 
taka  I  think  if  it  stands  by  arrangement 
in  the  name  of  the  cause,  the  Court  can 
have  no  more  right  to  deal  with  that  fund, 
to  give  it  a  different  direction,  than  it 
could  have  if  it  stood  nmplicUer  in  the 
mode  pointed  out  by  the  statute.  Therefore, 
I  think  that  the  Vice  Chancellor  was 
clearly  wrong  in  the  conclusion  at  which 
he  arrived. 

What  is  more  difficult  to  come  to  is  a 
conclusion  as  to  what  ought  to  be  the  exact 
relief  given  in  such  a  case  as  this.  The  first 
question  is,  what  is  the  course  which  the 
company  ought  to  have  taken,  considering 
that  the  property  of  Messrs.  Lane  k  Sterne, 
whidi  they  were  proposing  to  take,  was, 
and  was  known  by  them  to  be,  subject  to 
an  equitable  lien?  In  my  opinion,  it  was 
clearly  the  duty  of  the  company  to  have 
given  notice  under  the  18th  section,  not 
only  to  Sterne  db  Lane,  but  also  to  the 
mortgagees;  that  seems  to  be  perfectly 
clear  on  the  language  of  the  18th  section  of 
the  act,  which  is  this:  ''When  the  pro- 
moters of  the  undertaking  shall  require  to 
purchase  or  take  any  of  the  lands  which 
by  this  or  the  special  act,  or  any  act  incor- 
porated therewith,  they  are  authorized  to 
purchase  or  tak^  they  shall  give  notice 


thereof  to  all  Hie  parties  interested  in  such 
lands,  or  to  the  parties  enabled  by  this  act 
to  sell  and  convey  or  rdease  the  same,  or 
such  of  the  said  parties  as  ahaU,  afto"  dili- 
gent inquiry,  be  known  to  the  promoters 
of  the  undertaking."  Ifow,  that  Messn. 
Martin  had  an  interest  in  these  lands  is 
perfectly  clear;  and  not  only  is  it  dear 
that  it  was  known  to  the  railway  company 
that  they  had  that  interest,  but  it  is  farther 
clear  that  they  said,  We  wiU  take  care  of 
and  protect  your  interest  That  being  so, 
it  is  clear  Uiey  did  not  take  the  proper 
course. 

What,  then,  is  the  remedy  which  the 
bankers  may  have  %  I  have  looked  at  the 
statute,  and  I  am  not  at  all  clear  that  such 
a  case  is  provided  for ;  but  I  am  not  ce^ 
tain,  on  the  other  hand,  that  they  mi^ 
not  have  relief  under  the  68jth  sedion, 
though  I  do  not  think  they  are  bound  to 
recur  to  that  section  if  they  do  not  think 
fit  to  do  so ;  and  there  are  great  embarrassr 
ments,  as  it  appears  to  me,  looking  at  ^e 
act,  in  getting  the  jury.  It  may  be  that 
they  have  the  means ;  but  it  is  a  comphcated 
means.  I  think  they  stand  in  this  position. 
They  are  equitable  mortgagees.  No  pro- 
oeedings  have  been  duly  had  by  any  per- 
sons under  the  statute  to  deprive  them  of 
their  rights  as  equitable  mortgagees,  and 
to  those  rights  they  are  therefore  entitled 
as  if  nothing  had  been  dona  That  is  the 
light  which  I  think  they  retain.  It  may 
be  said  that  there  is  a  great  difficaity 
created,  because  what  was  deposited  in  their 
hands  was  the  title-deeds  of  a  going  concern 
or  trade  of  a  wheel-manufiftcturer.  All  that 
is  entirely  demolished,  and  the  line  of  rail- 
way taken  across  it  I  do  not  think  that 
signifies  at  alL  The  company  had  a  right 
under  the  statute  to  take  posseesicm,  and 
had  a  right  to  convert  that  against  all  the 
world  into  the  railway  which  they  have 
mada  They  had  a  right  to  do  that  under 
the  provisions  of  the  85th  section  ;  there- 
fore, if  what  they  have  done  has  diminished 
the  value  of  the  security,  I  do  not  think 
that  the  plaintiffs  have  any  right,  legally 
or  equitably,  to  complain  of  that  Neither 
have  the  company  any  right  to  complain  if, 
having  dealt  with  that  piece  of  land  with- 
out having  a  proper  title  to  it,  they  are 
now  in  such  a  condition  that  a  slice  of 
their  railway  may  be  taken  away  £ram 
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them  ;  in  other  words,  it  is  a  proceeding  in 
the  nature  of  a  distress,  which  compels  them 
to  pay  whatever  can  be  lawfully  demanded 
from  them. 

I  ought  to  advert  to  one  circumstance, 
which  is  this.    It  is  said  that  although  the 
proceedings  were  against  Sterne  &  Lane 
only,   and   not  against  the    bankers,   the 
depositees  and  equitable  mortgagees,  they 
most,  nevertheless,  be  treated  in  this  Court 
as  having  been  parties,  because  they  were 
perfectly  cognizant  of^  and  assented  to  what 
took  place,   and   only  interfered   because 
they  found  that  the  sum  awarded  was  not 
sufficient  to  pay  them  the  amount  due.     I 
agree  entirely  that  they  were  aware  of  all 
that  was  proceeding ;  and  I  believe,  further 
— at  least,  that  is  the  inference  which  I 
come  to — that  they  were  satisfied  that  it 
should  go  on  only  vnth   Sterne  &  Lane 
because  they  were  satisfied  that  there  would 
be  money  enough.     But  not  only  did  they 
not  interfere,  but  they  could  not  interfere. 
If  the  company  chose  to  deal  with  the 
mortgagors  and  not  with  the  mortgagees, 
they  were  helpless  and  could  do  nothing. 
They  were  certainly  perfectly  aware  that  it 
was  going  on  ;  and,  of  course,  knew  that 
they  could  take  no  part  in  it,  not  being 
served     They  did  not  and  could  not  inter- 
fere, and  it  did  not  prejudice  them  whether 
there  had  been  the  proper  sum  found  or 
not     They  were  not  prejudiced,  and  they 
took  no  step.     Now,  it  was  said  that  this 
was  analogous  on  their  part  to  the  case  of 
a  person  standing  by  and  seeing  two  people 
settling  their  demands  against  one  another 
by  arbitration,   that  is,   having  a    right, 
standing  by  and  not  apprising  the  parties 
of  that  right ;  and  it  is  said  that  then  they 
are  bound  by  it 

There  seems  to  me  to  be  no  analogy 
between  the  two  casus,  because  in  that  case 
there  is  a  concealment,  whereas  here  is  no 
concealment  The  parties  had  not  given 
notice  themselves  because  the  company  had 
told  them  they  were  aware  of  it,  and  some 
negotiation  had  taken  place.  In  'Govett  v. 
Hichnumd  the  ground  on  which  Vice  Chan- 
cellor ShadweQ  proceeded  was,  that  Mr. 
Hichmoud  having  a  claim  on  some  tithes, 
as  to  which  there  was  a  negotiation  going 
on  between  the  lessor  and  the  lessee  of 
those  tithes,  let  them  come  to  an  arrange- 
ment without  apprising  the  parties  that  he 


had  a  title  to  them,  and  Vice  Chancellor 
Shadwell  held  that  he,  choosing  to  lie  by 
and  conceal  his  right,  was  not  afterwards 
entitled  to  claim  that  right,  which  I  sup- 
pose the  Vice  Chancellor  thought  he  was 
bound  to  disclose  and  did  not  disclose. 
That  has  no  similitude  to  a  case  like  this, 
where  the  rights  of  all  these  parties  were 
known  to  the  other  parties  who  were  liti- 
gating, and  the  company  knew  that  they 
were  dealing  as  it  were  for  the  purchase 
of  the  equity  of  redemption,  and  that  they 
were  bound  as  mortgagors ;  but  being  per- 
fectly aware  of  what  the  nature  of  their 
title  was,  I  suppose  neither  of  the  parties 
thought  the  matter  concerned  the  mort- 
gagees, because  they  thought  there  would 
be  ample  to  satisfy  them.  It  appears  to 
me,  therefore,  that  there  was  no  sort  of 
conduct  which  at  all  affects  the  rights  of 
these  parties.  That  being  so,  I  think  they 
must  be  dealt  with  just  as  if  the  company 
had  purchased  the  equity  of  redemption, 
leaving  the  plaintiffs  as  their  mortgagees. 

Then  what  is  the  relief  to  which  they 
are  entitled  ?  I  have  already  said  I  cannot 
think  they  are  entitled  to  any  part  of  the 
relief  given  to  them  by  the  Vice  Chan- 
cellor, because  I  think  the  8,400/.  was  a 
security  for  something  totally  different  It 
is  a  security  for  what  the  jury  should  find; 
but  until  there  is  a  jury  summoned,  and 
a  jmy  is  instructed  to  find  what  is  due 
to  the  plaintiffs,  that  security  must  be 
unavailable  for  their  purpose.  Therefore  I 
think  that  the  Vice  Chancellor's  decree  was 
wrong,  and  I  think  further  that  the  plain- 
tiffs were  entirely  wrong  in  the  2nd,  3rd 
and  4th  paragraphs  of  the  prayer  of  their 
bill  Those  paragraphs  ask  for  relief  upon 
the  footing  of  their  being  entitled  to  some 
relief  under  the  act  of  parliament;  but  the 
relief  to  which  they  are  entitled  is  a  relief 
which  they  are  entitled  to,  because  they 
are  not  affected  by  the  act  of  parliament 
The  relief  to  which  they  are  entitled  in 
my  opinion  is  the  common  relief  of  an 
equitable  mortgagee  by  deposit,  and  conse- 
quently I  think  the  decree  must  be  varied, 
or  rather  discharged,  and  a  new  decree 
made,  dismissing  the  bill  with  costs,  so  far 
as  it  seeks  relief,  founded  upon  the  2nd9 
3rd  and  4th  paragraphs  of  the  prayer,  and 
there  must  be  a  declaration  that  they  are 
entitled  to  an  equitable  lien  on  the  pro- 
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perty  oompriaed  in  the  deedfl  deposited  for 
the  balance  dne  on  the  banking  acooant 
of  Sterne  &  Lane.  An  account  must  be 
taken  of  what  is  due  upon  that  account  for 
principal,  interest  and  costs  other  than  the 
costs  to  be  paid  by  them  as  aforesaid, 
which  must  be  set  ofL  Then  dedaie  that 
the  amount  so  due  is  a  charge  upon  the 
property  comprised  in  the  deeds,  with  the 
usual  foreclosure  decree. 

At  the  conclusion  of  the  judgment  The 
Attorney  Otneral  directed  his  Lordship's 
attention  to  the  124th  section  of  the  act, 
relating  to  interests  in  land  which  have 
by  mistake  been  omitted  U\  be  purchased. 
It  was  also  objected  by  the  counsel  for 
Messrs.  Sterne  &  Lane  that  the  Court  was 
now  altering  the  decree  to  their  prejudice 
without  having  heard  them,  whereupon 
the  LoBD  Chancellor  directed  that  the 
decree  should  not  be  drawn  up  till  he  had 
had  an  opportunity  of  further  considering 
the  matter. 

The  LoED  Chancbllob  (June  29). — 
When  I  deliwred  judgment  in  this  case 
last  week,  objections  were  made  to  the 
decree  which  I  proposed  to  substitute  for 
that  made  by  Vice  Chancellor  Stuart,  on  the 
part  of  the  defendants  Sterne  and  Lane, 
who  had  not  appealed.  It  was  suggested 
that  I  should  be  altering  the  decree  to  their 
prejudice.  I  thought  that  as  parties  who 
had  not  appealed,  they  could  not  be  heard 
against  the  decree  appealed  from ;  yet  they 
certainly  might  be  heard  in  support  of  it 
In  consequence  of  what  was  then  said,  I 
desired  the  Registrar  not  to  draw  up  the 
decree  till  I  had  had  further  opportunity  of 
considering  it.  I  have  now  again  looked 
through  the  papers;  but  I  see  no  reason  for 
thinking  what  I  propose  to  do  would  in 
any  way  prejudice  these  defendants.  The 
only  difference  between  the  decree  which 
I  propose  to  make  and  that  made  by  the 
Vice  Chancellor  is,  so  far  as  these  defen- 
dants are  concerned,  that  I  consider  the 
security  of  the  plaintiffs  to  be  a  security 
on  the  property  comprised  in  the  deeds  de- 
posited, and  not  on  ihe  fiiud  in  court ;  and 
as  these  defendants  have,  by  means  of  the 
proceedings  under  the  statute,  been  de- 
prived of  the  equity  of  redemption,  and, 
indeed,  of  all  estate  and  interest  whatever 


in  the  property  on  which  the  plaiiiti& 
security  attaches,  they  can  have  no  gnHmd 
of  complaint  in  respect  to  the  change  I 
propose  to  make  in  the  decree. 

The  Attorney  General  called  my  atten- 
tion to  the  124th  section,  and  was  under 
the  impression  that  I  had  overiooked  its 
provisions ;  but  I  had  fully  considered  it 
during  the  argument,  and  I  thon^t,  and 
still  think,  it  has  no  ^pUcation  to  the 
case.    It  was  not  through  any  mistake  « 
inadvertence  that  the  company  Med  to 
purchase  the  interest  of  the  plamtifhi  They 
knew  perfectly  well  what  the  interest  of 
the  plaintiffs  was,  and  had  actually  given 
them  a  bond  under  the  8dth  section,  as  a 
necessary  preliminary  to  entering  on  and 
taking  possession   of  the   land.    But  the 
company  thought  fit  to  deal  with  the  owners 
of  the  equity  of  redemption  alone,  and  if 
the  jury  had  assessed  the  amount  to  be  paid 
for  the  purchase  at  a  sum  exceeding  what 
was  due  to  the  p]ainti£b,  as  mortgagees, 
no  difficulty  would  have  arisen.  I  am  8ati»- 
fied  that  all  parties  fully  believed  that  this 
would  be  the  result,  and  that  to  that  bdie^ 
and  no  other  cause,  it  was  owing  that  the 
plaintiffs  were  not  made  parties  to  the 
inquiry  before  the  sherifil  In  this  antici- 
pation they  were  mistaken,  but  the  mistake 
is  not,  in  my  opinion,  one  which  brings  the 
company  within  the  provisiona  of  the  li4th 
section.   They  had  express  notice  immedi- 
ately after  the  verdict  of  the  jury  that  the 
plaintiflFs  did  not  hold  themselveB  boond 
by  it,  and  that  they  insisted  on  their  ri^ts 
as  equitable  mortgagees.   I^  in  these  ci^ 
cumstancesy  the  company  chose  to  disregard 
the  interest  of  the  plaintifEs,  they  moat 
abide  the  consequences. 

The  Attorney  Qeneral  also  called  my 
attention  to  the  two  cases  which  he  had 
relied  on  in  lus  argum^it — The  Duke  of 
Beau/oH  v.  Patrick  and  The  Somenet^ure 
Coal  Canal  Company  v.  Harocmri.  I  had 
considered  both  those  cases,  and  have 
now  re-considered  them,  but  iJiey  do  not 
seem  to 'me  to  have  any  bearing  on  the 
point  now  to  be  decided.  In  the  fonner 
case,  the  dedaion,  so  far  as  it  is  applicable 
to  the  present  contention,  turned  entirely 
on  the  acquiescence  of  the  owner  of  the 
reversion  in  the  making  of  a  canal  over 
lands  held  by  his  lessees  for  a  long  term  d 
years.   The  foundation  of  the  decree  was 
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his  conduct  in  leading  the  canal  company 
to  believe  that  he  approved  of  the  middng 
of  the  canal,  notwithstanding  his  reversion- 
aiy  interest. 

The  decision,  therefore,  has  no  bearing 
on  this  case,  where  the  parties  now  com- 
plaining gave  notice  from  the  very  first 
that  they  possessed  and  would  assert  ad- 
verse rights  against  the  company. 

Eqnidly  inapplicable  is  the  other  case. 
There  a  caoal  company  took  and  retained 
possession,  for  the  purposes  of  their  canal, 
of  some  land  of  Earl  Waldegrave,  then  an 
infuit,  on  an  agreement  with  some  one  who 
acted  for,  but  had  no  authority  to  bind 
him.  The  invalidity  of  the  agreement  was 
known  and  admitted  by  the  company,  and 
after  the  Earl  had  attained  his  majority 
frequent  attempts  were  made  to  settle  with 
him,  but  without  success.  Eventually, 
after  the  lapse  of  half  a  century,  the  Court 
held  that  there  had  been  such  acquiescence 
on  the  part  of  the  Earl  as  prevented  him 
from  proceeding  by  ejectment  to  recover 
the  lands,  provision  bemg  made  for  securing 
to  him  such  amount  of  compensation  as 
would  be  just,  having  regard  to  the  rights 
of  the  company  under  t^eir  act,  and  the 
conduct  of  the  Earl  after  he  had  attained 
his  m^ority.  This  case,  like  the  other, 
appears  to  me  to  be  inapplicable  to  the 
present 

Minutes  ofDterte. — Dismiss  the  bill  with 
costs,  so  far  as  it  seeks  relief  founded  on 
paragraphs  2,  3  and  4.  of  the  prayer.   De- 
clare that,   under  and  by  virtue  of  the 
deposit  of  the  indenture  of  lease  and  other 
documents  of  title  in  the  4th  paragraph 
of  the  bill  mentioned  and  the  memoran- 
dum of  the   2nd  of  May,   1859,  in  the 
said   bill   mentioned,   the   plaintiffs  have 
a  lien  for  the  principal  and  interest  due 
to    them  from    the    defendants   Ssliomia 
Sterne  and  John  Lane,  on  their  banking 
account,  such  Uen  extending  only  to  the 
estate  and  interest  which  the  said  defendant 
Saliomia  Sterne  had  in  such  property  at 
^e    tune   of  such  deposit;    and  let    an 
account  be  taken  of  what  is  due  to  the 
plaintiffs  for  principal  and  interest  on  the 
said  banking  account,  and  for  their  costs 
of  this  cause,  other  than  the  costs  of  so 
much  of  the  plaintiff's  bill  as  is  hereby 
directed  to  be  dismissed ;  and  let  the  costs 
1¥bw  Ssbibs,  86.->CHAifo. 


of  so  much  of  the  bill  as  is  directed  to  be 
dismissed  be  set  off  against  the  amount 
which  shall  be  certified  to  be  due  to  the 
plaintiffs  for  such  principal,  interest  and 
costs  as  aforesaid;  and  that  the  balance 
be  certified ;  and  let  the  costs  of  the  order 
dated  the  9th  of  February,  1864,  be  costs 
in  the  cause;  and  the  defendants,  the 
London,  Chatham  and  Dover  Railway  Com- 
pany, papng  to  the  plaintiffs  what  shall  be 
certified  to  be  due  to  them  for  such  prin- 
cipal, interest  and  costs  as  aforesaid,  after 
such  set-off  as  aforesaid,  within  six  calendar 
months  after  the  date  of  the  chief  clerk's 
certificate,  at  such  time  and  place  as  shall 
be  thereby  appointed,  lettheplaintiffs  James 
Martin,  John  Martin  and  Robert  Martin, 
deliver,  upon  oath,  to  the  defendants 
the  London,  Chatham  and  Dover  Railway 
Company,  or  as  they  shall  direct,  the  said 
memorandum  dated  the  2nd  of  May,  1859, 
and  all  deeds  and  documents  so  deposited 
with  them  as  aforesaid.  But  in  default  of 
the  said  defendants,  the  London,  Chatham 
and  Dover  Railway  Company,  paying  to 
the  plaintiffs  what  shall  be  so  certified  to 
be  due  to  them  as  aforesaid,  by  the  time 
aforesaid,  let  the  defendants  the  London 
Chatham  and  Dover  Railway  Company, 
and,  if  necessary,  the  defendants  S.  Sterne 
and  J.  Lane,  execute  to  the  plaintiffs  James 
Martin,  John  Martin  and  Robert  Martin, 
or  to  whom  they  shall  appoint,  an  assign- 
ment of  all  the  property  comprised  in  tibe 
said  memorandum  of  deposit,  to  the  extent 
of  the  interest  which  the  said  S.  Sterne  had 
therein  at  the  time  of  the  deposit;  such 
assignment  to  be  settled  by  the  Judge  in 
case  the  parties  differ. 

Liberty  to  all  parties  to  apply  respecting 
the  8,400/.  and  the  Bank  U.  per  cent 
annuities,  in  which  the  same  shall  have 
been  invested,  or  otherwise,  as  they  may 
be  advised. 

SoUoiton  — Mr.  Gh«rl«B  Stevens,  for  pbintiflh ; 
Mems.  FMBhfield  ft  Newman,  for  the  oompuiy; 
Mr.  M.  Abnhama,  for  Steme;  and  Mr.  Tho- 
mas Idee,  for  Lane. 
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perty  oompriaed  in  the  deeds  deposited  for 
the  balance  due  on  the  banking  account 
of  Sterne  &  Lane.  An  account  must  be 
taken  of  what  is  due  upon  that  account  for 
principal,  interest  and  costs  other  than  the 
costs  to  be  paid  by  them  as  aforesaid, 
which  must  be  set  ofL  Then  declare  that 
the  amount  so  due  is  a  charge  upon  the 
property  comprised  in  the  deeds,  with  the 
usual  foreclosure  decree. 

At  the  conclusion  of  the  judgment  The 
Attorney  Otneral  directed  his  Lordship's 
attention  to  the  124th  section  of  the  act, 
relating  to  interests  in  land  which  have 
by  nustake  been  omitted  to  be  purchased. 
It  was  also  objected  by  the  counsel  for 
Messrs.  Sterne  &  Lane  that  the  Court  was 
now  altering  the  decree  to  their  prejudice 
without  having  heard  them,  whereupon 
the  LoBD  Chancellor  directed  that  the 
decree  should  not  be  drawn  up  till  he  had 
had  an  opportunity  of  further  considering 
the  matter. 

The  LoED  Changbllob  (June  29). — 
When  I  delivered  judgment  in  this  case 
last  week,  objections  were  made  to  the 
decree  which  I  proposed  to  substitute  for 
that  made  by  Vice  Chancellor  Stuart,  on  the 
part  of  the  defendants  Sterne  and  Lane, 
who  had  not  appealed.  It  was  suggested 
that  I  should  be  altering  the  decree  to  their 
prejudice.  I  thought  that  as  parties  who 
had  not  appealed,  they  could  not  be  heard 
against  the  decree  appealed  from ;  yet  they 
certainly  might  be  heard  in  support  of  it. 
In  consequence  of  what  was  then  said,  I 
desired  the  Registrar  not  to  draw  up  liie 
decree  till  I  had  had  further  opportunity  of 
considering  it.  I  have  now  again  looked 
through  the  papers ;  but  I  see  no  reason  for 
thinking  what  I  propose  to  do  would  in 
any  way  prejudice  these  defendants.  The 
only  difference  between  the  decree  which 
I  propose  to  make  and  that  made  by  the 
Vice  Chancellor  is,  so  far  as  these  defen- 
dants are  concerned,  that  I  consider  the 
security  of  the  plaintiffs  to  be  a  security 
on  the  property  comprised  in  the  deeds  de- 
posited, and  not  on  the  fuud  in  court ;  and 
as  these  defendants  have,  by  means  of  the 
proceedings  under  the  statute,  been  de- 
prived of  the  equity  of  redemption,  and, 
indeed,  of  all  estate  and  interest  whatever 


in  the  property  on  which  the  plaintii&f 
security  attaches,  they  can  have  no  groimd 
of  complaint  in  respect  to  the  change  I 
propose  to  make  in  the  decree. 

The  Attorney  General  called  my  atten- 
tion to  the  124th  section,  and  was  under 
the  impression  that  I  had  overiooked  its 
provisicms ;  but  I  had  fully  considered  it 
during  the  argument,  and  I  thon^t,  and 
still  think,  it  has  no  application  to  the 
case.  It  was  not  through  any  mistake  or 
inadvertence  that  the  company  fikikd  to 
purchase  the  interest  of  the  plaintifis.  They 
knew  perfectly  well  what  the  interest  of 
the  plaintiffs  was,  and  had  actually  given 
them  a  bond  under  the  85th  section,  as  a 
necessary  preliminary  to  entering  on  and 
taking  possession  c^  the  land.  But  the 
company  thought  fit  to  deal  witii  the  owners 
of  the  equity  of  redemption  alone,  and  if 
the  jury  had  assessed  the  amount  to  be  paid 
for  the  purchase  at  a  sum  exceeding  what 
was  due  to  the  plaintiffs,  as  mortgagees, 
no  difficulty  would  have  arisen.  I  am  satis- 
fied that  all  parties  fiiUy  belieired  that  this 
would  be  the  result,  and  that  to  that  bdie( 
and  no  other  cause,  it  was  owing  that  the 
plaintiffs  wure  not  made  parties  to  the 
inquiry  before  the  sheriff.  In  this  antici- 
pation they  were  mistaken,  but  the  mistake 
is  not,  in  my  opinion,  one  which  brings  the 
company  within  the  provisions  of  the  134th 
sectioiL  They  had  express  notice  immedi- 
ately after  the  verdict  of  the  jury  that  the 
phuntiflb  did  not  hold  themaelves  bound 
by  it,  and  that  they  insisted  on  their  ri^ts 
as  equitable  mortgagees.  If^  in  these  dr- 
cumstances,*  the  company  chose  to  disregard 
the  interest  of  the  plaintifBs,  they  most 
abide  the  consequences. 

The  Attorney  Qeneral  also  called  my 
attention  to  the  two  cases  which  he  had 
relied  on  in  his  argument — The  Duke  of 
Beaufort  v.  Patrick  and  The  Bomereeitkirt 
Coal  Canal  Companjf  v.  Haroowri.  I  had 
considered  both  those  cases,  and  have 
now  re-considered  them,  but  tJiey  do  not 
seem  to 'me  to  have  any  bearing  on  the 
point  now  to  be  decided.  In  the  fonncr 
case,  the  dedaion,  so  £v  as  it  is  ^plicaUe 
to  the  present  contention,  turned  entirely 
on  the  acquiescence  of  the  owner  of  the 
reversion  in  the  making  of  a  canal  over 
lands  held  by  his  lessees  for  a  long  term  of 
years.   The  foundation  of  the  decree  was 
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iiis  conduct  in  leading  the  canal  company 
to  believe  that  he  approved  of  the  making 
of  the  canal,  notwithstanding  his  reversion^ 
aiy  interest. 

The  decision,  therefore,  has  no  bearing 
on  this  case,  where  the  parties  now  com- 
plaining gave  notice  from  the  very  first 
that  they  possessed  and  would  assert  ad- 
verse rights  against  the  company. 

Equity  inapplicable  is  the  other  casa 
There  a  canal  company  took  and  retained 
possession,  for  the  purposes  of  their  canal, 
of  some  land  of  Earl  Waldegrave,  then  an 
in&nt,  on  an  agreement  with  some  one  who 
acted  for,  but  had  no  authority  to  bind 
him.  The  invalidity  of  the  agreement  was 
known  and  admitted  by  the  company,  and 
aflber  the  Earl  had  attained  lus  majority 
frequent  attempts  were  made  to  settle  with 
him,  but  wiihottt  success.  Eventually, 
after  the  lapse  of  half  a  century,  the  Court 
held  that  there  had  been  such  acquiescence 
on  the  part  of  the  Earl  as  prevented  him 
from  proceeding  by  ejectment  to  recover 
the  lands,  provision  bemg  made  for  securing 
to  him  such  amount  of  compensation  as 
would  be  just,  having  regard  to  the  rights 
of  the  company  under  their  act,  and  the 
conduct  of  the  Earl  after  he  had  attained 
his  majority.  This  case,  like  the  other, 
appears  to  me  to  be  inapplicable  to  the 
present. 

Mmutes  of  Decree. — Dismiss  the  bill  with 
costa,  so  far  as  it  seeks  relief  founded  on 
paragraphs  2,  3  and  4.  of  the  prayer.   De- 
clare that,   under  and  by  virtue  of  the 
deposit  of  the  indenture  of  lease  and  other 
documents  of  title  in  the  4th  paragraph 
of  the  bill  mentioned  and  the  memoran- 
dum  of  the   2nd  of  May,   1859,  in  the 
said    bill   mentioned,   the   plaintiffs  have 
a  lien   for  the  principal  and  interest  due 
to    them  from    the   defendants  Ssliomia 
Sterne   and  John  Lane,  on  their  banking 
acoounty  such  lien  extending  only  to  the 
estate  and  interest  which  the  said  defendant 
Ssliomia  Sterne  had  in  such  property  at 
the    time   of  such  deposit;    and  let    an 
account  be  taken  of  what  is  due  to  the 
plaintiffs  for  principal  and  interest  on  the 
said  banking  account,  and  for  their  costs 
of  this  cause,  other  than  the  costs  of  so 
much   of  the  plaintiff's  bill  as  is  hereby 
directed  to  be  dismissed ;  and  let  the  costs 
Nbw  Skribs,  86.— Ghako. 


of  so  much  of  the  bill  as  is  directed  to  be 
dismissed  be  set  off  against  the  amount 
which  shall  be  certified  to  be  due  to  the 
plaintiffs  for  such  principal,  interest  and 
costs  as  aforesaid;  and  that  the  balance 
be  certified ;  and  let  the  costs  of  the  order 
dated  the  9th  of  February,  1864,  be  costs 
in  the  cause;  and  the  defendants,  the 
London,  Chatham  and  Dover  Railway  Com- 
pany, papng  to  the  plaintiffs  what  shall  be 
certified  to  be  due  to  them  for  such  prin- 
cipal, interest  and  costs  as  aforesaid,  after 
such  set-off  as  aforesaid,  within  six  calendar 
months  after  the  date  of  the  chief  clerk's 
certificate,  at  such  time  and  place  as  shall 
be  thereby  appointed,  let  the  plaintiffs  James 
Martin,  John  Martin  and  Robert  Martin, 
deliver,  upon  oath,  to  the  defendants 
the  London,  Chatham  and  Dover  Railway 
Company,  or  as  they  shall  direct,  the  said 
memorandum  dated  the  2nd  of  May,  1859, 
and  all  deeds  and  documents  so  deposited 
with  them  as  aforesaid.  But  in  default  of 
the  said  defendants,  the  London,  Chatham 
and  Dover  Railway  Company,  paying  to 
the  plaintiffs  what  shall  be  so  certified  to 
be  due  to  them  as  aforesaid,  by  the  time 
aforesaid,  let  the  defendants  iLe  London 
Chatham  and  Dover  Railway  Company, 
and,  if  necessary,  the  defendants  8.  Sterne 
and  J.  Lane,  execute  to  the  plaintiffs  James 
Martin,  John  Martin  and  Robert  Martin, 
or  to  whom  they  shall  appoint,  an  assign- 
ment of  all  the  property  compr^ed  in  the 
said  memorandum  of  deposit,  to  the  extent 
of  the  interest  which  the  said  S.  Sterne  had 
therein  at  the  time  of  the  deposit;  such 
assignment  to  be  settled  by  the  Judge  in 
case  the  parties  differ. 

Liberty  to  all  parties  to  apply  respecting 
the  8,400/.  and  the  Bank  32.  per  cent 
annuities,  in  which  the  same  shall  have 
been  invested,  or  otherwise,  as  they  may 
be  advised. 

Solioiton  — Mr.  CharlM  Stevens,  for  pbdotiflh ; 
Mems.  Frwhfleld  ft  Newman,  for  the  oompuij; 
Mr.  M.  Abnhama,  for  Stene;  and  Mr.  Tho- 
mas Idee,  tot  Lane. 
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Lords  Jusnen. 
May  29 
July 

Power  of  Appointment — Bankruptcy  Act, 
1861,  M.  192, 197,—Trwt  Deed  for  Benefit 
of  Creditors — Subsequent  Appointment  to 
Debtor. 

A.  executed  a  deed  in  ike  form  of  Sche- 
dule Z>.  of  the  Bankruptcy  Act,  1861,  con^ 
veying  aU  his  estate  and  effects  to  a  trustee 
for  the  benefit  of  his  creditors,  A.  teas  at 
the  time  one  of  the  objects  of  a  power  of 
appointment  of  a  fund,  to  a  share  of  which 
he  was,  under  the  will  creating  the  power, 
entitled  in  default  of  appointment.  Subse- 
quently^  the  donee  of  the  power  made  an 
appoijitment  by  will  in  A.^s  favour  of  the 
same  share  of  the  fund  cu  he  would  have 
taken  in  default  of  appointment : — Held 
(Lord  Justice  Knight  Bruce  expressing  no 
opinion),  that  A,'s  interest,  which,  under  the 
will  creating  the  power,  was  vested,  was 
altered  by  the  appointment,  under  which  it 
became  contingent  on  his  surviving  tJie  donee 
of  the  potver,  and  thai  therefore  he  was,  by 
viHue  of  the  appointment,  entitled  to  the 
share  of  the  fund  thei'ein  comprised  as 
against  the  trtistee  of  t/ie  creditors*  deed. 

Lord  Justice  Turner — Semble,  an  ap- 
pointment under  a  pou^r  to  distribute  as 
well  as  select,  defeats  limitations  in  default 
of  appointment  contained  in  the  instrument 
creating  the  power. 

The  Bankruptcy  Act,  1861,  applies  the 
law  of  bankruptcy  to  a  deed  for  the  benefiX 
of  creditors  simply  as  it  stands,  and  does 
not  enlarge  the  operation  of  the  worde  "  all 
my  estate  and  effects  "  to  comjyrehend  after- 
acquired  property,  unless  the  debtor  become 
actually  bankrupt. 

This  was  an  appeal  from  Stuart,  V.C. 
(ante,  460). 

Qeorge  Vizard,  by  his  will,  dated  the 
31st  of  January,  1854,  devised  all  his  real 
estate,  and  such  parts  of  his  personal 
estate  as  consisted  of  money  or  securities, 
to  his  wife,  Charlotte  Louisa,  and  his 
nephews,  John  and  William  Vizard,  upon 
trust  for  his  wife  during  her  life,  and  on 
her  death,  for  all  and  every,  or  such  one  or 
more  of  the  children  of  his  late  brothers, 
John  and  Charles  Vizard,  and  the  issue  of  such 
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children  as  should  be  dead,  in  such  ahans 
as  his  wife  should  by  deed  or  will  appoint; 
and,  in  default  of  appointment,  he  gave  one 
moiety  to  such  of  the  children  of  his  brother 
John  as  should  be  living  atr  the  testators 
decease,  their  heirs,  executors,  administn- 
tors  and  assigns,  as  tenants  in  common; 
and  the  other  moiety  in  the  same  way  to 
the  children  of  his  brother  Charles  living 
at  his  deceases 

At  the  death  of  the  testator,  in  April, 
1854,  three  children  of  John  and  ^^e  of 
Charles  were  living. 

By  a  deed,  dat^  the  1st  of  November, 
1861,  and  which  was  in  the  form  contained 
in  the  Bankruptcy  Act,  1861,  &  192.  Sche- 
dule D.  (1),  Frederick  Vizard,  one  of  the 
five  children  of  Charles,  conveyed  all  his 
estate  and  effects  to  £.  P.  Shute,  for  the 
benefit  of  his  creditors.  The  deed  was  rois- 
tered under  section  198;  but  Frederick 
Vizard  had  not  applied,  under  section  197, 
to  procure  his  dischaige  as  a  bankrupt 

In  July,  1865,  l£e  testator's  widow, 
Charlotte  Louisa  Vizard,  died,  having,  by 
her  win,  dated  the  24th  of  February,  1864, 
appointed  one-fifth  part  of  a  moiety  of  the 
trust  fund  in  Frederick  Vizard's  fitvoor. 
This  fifth  part  amounted  to  5G2/.  0«.  6(/. 
Counter-claims  to  this  sum  being  set  up  on 
the  part  of  Frederick  Vizard  and  of  Mr. 
Shute,  the  trustee  of  the  deed  of  November, 
1861,  respectively,  Mr.  Vizards  exccuttJr 
paid  the  money  into  court,  under  the 
Trustee  Relief  Act. 

Frederick  Vizard  presented  a  petition 
under  the  act,  for  payment  of  the  amount 
to  him ;  and  Stuart,  V.C.  made  an  order 
to  that  effect,  declaring  that  the  petitioner 
took  under  the  appointment,  and  that  the 
fund  in  question  did  not  pass  under  ^ 
creditors'  deed.  Mr.  Shute,  the  trustee 
under  the  creditors'  deed,  appealed. 

Mr.  Matins  and  Mr.  J.  Pearson,  for  the 
trustee,  the  appellant — There  were  two 

(1)  This  deed,  made  the  daj  of  between 
(th<i  debtor)  and  (the  truetoeft),  on  behalf  and  vith 
the  aeeent  of  the  undenigned  creditors  of  ^tbe 
debtor),  witnesaeth  that  (the  debtor)  h«a«bj  convejs 
all  his  estate  and  effects  U)  (the  tnisteee),  absolutely 
to  he  applied  and  adminiBtered  for  the  benefit  of  the 
creditore  of  (the  debtor),  in  like  manner  ae  if  (ike 
debtor)  had  been  at  the  date  hereof  doly  adjndgeii 
bankrupt. 
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qnestioiia.  First,  an  appointee  under  a  spe- 
^al  power  took  under  tJie  instrument  creat- 
ing the  power.  In  the  present  case  the 
share  which  the  petitioner  took  under  Mr. 
Vizard's  will  was  the  same  as  that  to  which 
he  would  have  been  entitled  in  default  of 
appointment.  Suppose  he  had  sold  the 
share  to  which,  in  default  of  appointment, 
he  would  have  been  entitled,  could  he  have 
deprived  the  purchaser  of  it  on  the  ground 
that  in  fact  it  had  devolved  upon  him  under 
his  aunt's  wiUY  Again,  if  he  had  died 
in  his  aunt's  lifetime,  would  there  have 
been  any  lapse  as  to  this  share  1  It  was 
not  disputed  that  his  aunt  might  have 
defeated  the  gift  to  him,  or  varied  it  as  she 
pleased,  within  the  bounds  prescribed  by 
the  will;  but,  in  fact,  she  had  not  done  so; 
and  where  a  power  of  appointment  was 
created,  as  here,  with  a  gift  over  in  default 
of  appointment,  the  estate  vested  in  default 
was  not  defeated  by  an  appointment,  but 
continued  to  exist  under  the  original  gift, 
so  £eu'  as  it  was  not  drawn  out  by  the  execu- 
tion of  the  power — 

Cunningham  v.  Moody ^  1  Ves.  sen.  174. 
A  power  of  appointment,  which  could  be 
exercised  only  within  a  fixed  circle  of 
objects,  as  was  the  case  here,  was  governed 
by  considerations  quite  different  from  a 
general  power.  Thus,  it  had  been  held  that 
when,  from  there  happening  to  be  only  one 
child,  there  were  no  proportions  to  be  fixed 
by  the  donee  of  the  power,  the  power 
ceased — 

CampbeU  v.  Sandys,  1  Sch.  &Le£  281, 
293; 
but,  according  to  the  contention  of  the 
trustee,  an  appointment  in  such  a  case  in 
favour  of  the  one  fixed  object,  would,  never- 
theless, be  a  new  limitation.  The  way  in 
which,  in 

Peters  v.  Morehead,  Fortesa  339, 
where  the  donee  of  the  power  had  only  the 
right  to  name  the  proportions  in  which  the 
objects  of  the  power  were  to  take,  the  estate 
was  spoken  of  as  appointed  by  the  will  of 
the  donor  of  the  power,  was  in  favour  of 
the  petitioner's  claim.  But,  further,  the 
case  of 

In  re  Frowd,  4  New  Rep.  54, 
was,  in  fact,  undistinguishable  from  the  pre- 
sent, and  might  be  set  against 

Lee  V.  Olding,    25  I^w  J.  Rep.  (n.s.) 
Chanc.  580, 


which,  it  must  be  conceded,  was  also  un- 
distinguishable. 

But,  secondly,  even  if  the  share  were 
held  to  pass  under  the  aunt's  will,  that 
could  not  disentitle  the  trustee  of  the 
deed  of  assignment  to  it  The  petitioner 
might  have,  but  never  had,  obtained  an 
order  of  discharge;  and  the  trustee  now, 
therefore,  under  the  appointment,  if  not 
before,  became  entitled  to  it  under  the  deed 
of  assignment,  which  passed  all  property 
''in  like  manner  as  if  Frederick  Vizard 
had  been,  at  the  date  thereof^  duly  adjudged 
bankrupt,"  that  is,  all  property,  future  as 
well  as  present,  till  an  order  of  discharge 
should  have  been  obtained.  In  fact,  the 
effect  of  such  a  deed  of  assignment  as  this, 
which  had  been  executed  by  the  petitioner 
under  the  act,  was  to  place  both  him  and 
his  creditors  in  the  same  position  as  though 
he  had  been  adjudicated  a  bankrupt  The 
deed  operated  as  a  complete  cessio  bonorum, 
having  as  full  operation  as  a  bankruptcy, 
and  the  trustee  of  it  was  not  limited,  in 
reference  to  the  property  he  took  under  it, 
to  that  which  was  at  the  time  in  the  bank- 
rupt's possession — 

In  re  Woodhousey  ex  parte  Morgan,  1  De 

Gex,  J.  &  Sm.  288;  s.c.  32  Law  J. 

Rep.  (n.s.)  Bankr.  15. 
Topping  V.  Keyselly  16  Com.  B.  Rep. 

N.S.  258;  s.c.  33  Law  J.  Rep.  {s,^A 

C.P.  225. 
Mr.  Bacon  and  Mr,  Chapman  Barher, 
for  the  trustee  of  the  deed. — The  first  point 
was  covered  by 

The   Dtike  of  Marlborough    v.    Lord 

Qodolphin,  2  Ves.  sen.  61,  79. 
The  second  point  argued  on  the  other  side 
was  covered  by  Lee  v.  Olding,  which  had 
been  cited,  without  dissent,  by  Lord  St 
Leonards  (2).  Nothing  passed  under  such  a 
deed  of  assignment  as  that  of  November, 
1861,  except  what  the  debtor  had  at  the 
time.  If,  indeed,  according  to  the  hypo- 
thetical case  put  for  the  appellant,  the 
petitioner  had  sold  his  interest  before  an 
appointment  had  been  made,  an  equity 
might  have  &stened  upon  the  property 
coming  into  his  hands  under  the  appoint- 
ment But  there  was  nothing  of  the  nature 
of  a  sale  here.  It  had  been  held,  that  assig- 
nees in  bankruptcy  were  not  purchasers  for 

(2)  Powers,  8th  «Mlit  78. 
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yahiable  ocmaderation,  in  the  ordiiuury  sense 
of  the  term — 

Mitfwd  Y.  Milfard,  9  Yes.  87,  100. 
But  in  the  present  case  there  had  been  no 
attempt  to  assign  the  petitioner's  possibility 
for  any  consideration  whatever. 

Ex  parte  Gibbins,  34  Law  J.  Rep.  (n.s.) 
Bankr.  39, 
shewed  that  tenns  not  inserted  in  a  contract 
between  a  debtor  and  creditors,  could  not 
be  imported  into  it 

Ex  parte  8pyer^  1  De  Qez,  J.  h  Sm. 
318;    8.C.  32  Law  J.   Rep.   (n.&) 
Bankr.  62, 
was  also  cited 

Mr.  Edmund  Jameiy  for  the  tmstees  of 
the  testator's  will. 

Mr.  Malinsj  in  reply,  cited 
Eyre  v.  Archer,  16  Com.  R  Rep.  N.S. 
638;  s.c.  33  Law  J.Rep.  (n.s.)  C.P. 
296. 

Lord  Justigb  Turnkb  (July  14). — This 
appeal  presents  questions  of  some  difficulty 
with  respect  to  the  right  to  a  fund  whidi 
has  been  brought  into  court  uoder  the 
Trustee  Relief  Act — [His  Lordship  then 
stated  the  &cta] — The  appellant's  claim 
was  not  attempted  to  be  rested  upon  the 
ground  that  the  mere  possibility  of  interest 
which  F.  Vizard  had  at  the  time  of  the  exe- 
cution of  the  deed,  in  respect  of  his  being 
one  of  the  objects  of  the  power  to  whom 
an  appointment  might  thereafter  be  made, 
passed  to  the  appellant  by  the  deed.  It  was 
not  considered  that  such  a  mere  possibility 
of  interest  conld  be  considered  to  form  part 
of  F.  Vizard's  effects,  or  could  be  held  to 
pass  by  the  deed;  and  CarUton  y.  Leigh- 
ton  (3)  is  strong  to  shew  that  it  could  not; 
but  it  was  insisted,  on  the  part  of  the  appel- 
lant, that  whatever  Frederick  Vizard  took 
he  took  under  the  will  of  the  testator,  and 
that  the  appointment  did  not  displace  or 
alter  the  interest  which  he  took  under 
the  will  in  default  of  appointment,  and 
which  had  passed  to  the  appellant  by  the 
deed,  the  power  being,  as  it  was  said,  a 
power  of  selection  only.  I  think,  however, 
that  the  power  in  this  case  was  something 
more  than  a  power  of  selection ;  it  was  a 
power  to  distribute  no  less  than  to  select, 
and  it  enabled  an  appointment  to  be  made 

(8)  8  Mer,  667. 


in  favour  of  penona  who  would  not  tike 
in  defiaolt  of  appointment;  and  oertainly 
I  am  not  satisfied  that  the  exerdse  of  the 
power  of  appointment  was  not  of  itidf 
sufficient  to  defeat  the  limitations  in  definilt 
of  appointment  contained  in  the  testatoi's 
will ;  but  it  is  not,  in  my  opinion,  neees- 
aary  to  decide  this  point,  for  I  think  that 
the  interest  of  Frederick  Vizard  was 
altered  by  the  exercise  of  the  power.  Undw 
the  will  of  the  testator,  snf^weing  the  power 
not  to  have  been  exercised,  he  took  upon 
the  testator's  death  a  vested  interest  in 
one-fifth  of  a  moiety  of  the  property  in 
question;  but  under  the  exercise  of  the 
power  his  interest,  as  I  apprdiend,  became 
contingent  on  his  surviving  the  widow, 
for,  according  to  the  case  of  The  Duke  of 
Marlborcugh  v.  Lord  Oodoipkuk,  the  dis- 
positions made  by  ^e  widow,  though  im- 
ported into  the  will  of  the  testator,  would 
take  effect  only  at  her  death,  and  there 
would  be  a  lapse,  therefore,  if  he  died  in 
the  widow's  lifetime,  although  he  had  mst- 
vived  the  testator.  The  mere  &ct  oi  his 
having  in  the  result  survived  the  widow 
oould  not,  as  I  apprehend,  alter  tills.  Look- 
ing at  the  case,  therefore,  upon  the  wills 
alone,  I  think  that  the  appellant's  cbim 
cannot  be  maintained 

But  then  a  further  point  was  raised  on 
his  behalf^  namely,  that  Frederick  Vizard 
had  obtained  no  order  of  discharge  under  the 
Bankruptcy  Act,  1861,  and  it  was  insisted 
that  by  reason  thereof  his  future  estate,  in- 
cluding, of  course,  what  he  became  entitled 
to  under  the  appointment,  fell  to  be  admi- 
nistered under  iJie  trusts  of  the  deed.  This 
argument  was  rested  upon  the  197th  sec- 
tion of  the  act ;  but  that  section,  as  I  under- 
stand it,  and  as  it  appears  to  have  been 
understood  by  the  Lonl  Chancellor  in  E* 
parte  Oibbme,  only  operates  to  apply  the 
law  of  bankruptcy  to  the  deed  as  it  stands, 
which,  it  is  to  be  observed,  was  the  opera- 
tion given  to  it  in  Topping  v.  Key^eU^  cited 
for  the  appellant,  and  by  the  then  Lord 
Chancellor  in  In  re  Woodhouee,  which  the 
appellant  has  also  cited.  These  cases  do  not 
go  to  the  extent  of  attaching  any  other  than 
the  ordinary  meaning  to  the  words  ^'  estate 
and  effects  "  contained  in  the  deed,  al^ugh 
by  applying  the  law  of  bankruptcy  they 
bring  within  the  operation  of  those  wi>rd^ 
property  which  would  not  oUierwise  full 
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within  them.  The  fatare  estate  could,  as  I 
conoeive,  only  be  affected  by  the  assigning 
debtor  becoming  bankrupt  and  I  can  find 
nothing,  either  in  this  section  or  in  any 
other  part  of  the  act,  which  can  pat  him  in 
this  position,  nor  any  provision  which  could 
entitle  him  to  apply  for  a  certificate  of 
discharge  under  any  of  the  provisions 
of  the  act 

The  defendant's  case,  therefore,  in  my 
opinion,  fails  upon  this  point,  no  less  than 
upon  the  former  one,  and  I  think  that  this 
appeal  must  accordingly  be  dismissed;  but, 
as  my  learned  Brother  is  not,  I  believe, 
of  the  same  opinion,  and  ^  the  case  is 
certainly  one  of  some  novelty  and  diffi- 
culty, I  think  it  should  be  dismissed 
without  costs. 

Lord  Justice  Kmioht  Bruob  said  that 
the  agreement  of  his  learned  Brother  with 
Vice  Chancellor  Stuart  of  course  decided 
the  case  against  the  appellant,  and  it  was 
therefore  unnecessary  for  him  to  say  more 
than  that  he  concurred  that  the  dismissal 
of  the  appeal  should  be  without  costs. 


SoHoitorB—MeMrB.  Visard  Jt  Anstie,  agentB  for 
M«au«.  Vizard  ft  Co.,  Duraley,  for  appellant 
and  alio  truatee  of  deed  ;  Messn.  Meredith, 
Lucas  &  Co.,  agentB  for  MesarB.  Osborne,  Ward 
&  Co.,  Bristol,  for  respondents,  legatee  and 
debtor  under  deed. 


Wood,  V.C.  ) 
j       27     (  ^^^^^^  ^*  bremri1>gb. 

Will — Construction — Legacy ,  vested  or 
coyitingent, 

A  testator  gave  his  residuary  estate  to 
trustees^  upon  trust  to  invest  and  pay  the 
said  property  and  interest  arising  therefrom 
to  A.  J,  Wy  on  his  attaining  the  age  of 
ttnentyfour  years^  but^  in  the  event  of  his 
not  attaining  that  age^  or  leaving  maUissuey 
the  property  was  to  go  over.  A,  J.  W.  vfos 
an  infant : — Held,  that  the  gift  was  vested^ 
and  that,  therefore^  the  income  was  appli' 
cable  for  A.  J.  WJs  benefit  during  his 
minority, 

John  Byers  Whitter,  by  his  will,  dated 
the  3rd  of  January,  1856,  gaye  the  residue 
of  his  real  and  personal  estate  to  Thomas 
Arbuthnott  Whitter  and  Thomas  Julius 


Bremridge,  upon  the  trusts  declared  by  the 
following  words : 

^^  In  trust  empowering  them  to  sell,  call 
in  and  invest  the  said  property  in  Qovem- 
meiit  or  freehold  securities  as  they  may 
jointly  consider  advisable,  and  pay  or  cause 
to  be  paid  the  said  property,  and  interest 
arising  therefrom,  to  my  said  godson,  Arthur 
John  Whitter,  on  his  attaining  the  age  of 
twenty-four  years;  but  in  case  of  his  not 
attaining  that  age  or  leaving  male  issue^  I 
give,  devise  and  bequeath  the  said  property 
in  equal  proportions  to  his  father,  the  said 
Thomas  Arbuthnott  Whitter,  said  Tristram 
Whitter,  of  CoUumpton  and  said  Walrond 
Whitter,  now  a  clerk  in  the  Custom  House, 
London,  their  heirs  and  assigns,  for  their 
absolute  use  and  benefit  respectively." 

This  was  a  bill  filed  by  the  legatee, 
Arthur  John  Whitter,  who  was  an  in&nt, 
praying  for  administration  of  the  testator's 
estate,  and  that  a  competent  sum  might  be 
allowed  the  plaintiff  for  his  maintenance 
and  education;  and  it  now  came  on  for 
further  consideration. 

Mr,  Bolt  and  Mr.  CraekncUly  for  the 
plaintiff. — The  gift  to  the  plaintiff  is  vested, 
not  contingent,  and  he  is  therefore  entitled 
to  have  the  income  applied  for  his  benefit 
during  his  minority.  The  gift  over  is  dearly 
in  case  of  the  plaintiff  neither  attaining 
the  age  of  twenty-four  nor  leaving  male 
issue,  and  is  almost  identical  with  that  in 

Phipps  V.  Ackers,  9  CL  &  F.  683. 
It  is  clear  that  the  attaining  the  age  of 
twenty-four  is  not  made  part  of  the  de- 
scription of  the  object  of  the  gift,  as  was 
the  case  in 

Bull  V.  Pritchard,  1  Russ.  213. 
See  also 

Snow  V.  Poulden,  1  Keen,  186. 

Packer  v.  Scott,  33  Beav.  611. 

Mr.  Giffard  and  Mr,  Eddis,  for  Tristram 
Whitter  and  Walrond  Whitter.— The  gift 
to  Arthur  John  Whitter  is  contingent  on  his 
attaining  twenty-four,  and  this  is  shewn  by 
the  fact  that  the  interest,  as  well  as  was 
the  principal,  is  not  to  be  paid  till  that 
time — 

Morgan  v.  Morgan,  4  De  Gez  k  Sm. 
164;  s.  c.    20  Law  J.   Rep.   (n.s.) 
Chanc.  109. 
Knight  v.  Knight,  2  Sim.  k  S.  490. 
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Wood,  Y.C— I  think  that  Phippi  t. 
Ackers  governfl  the  present  case.  As  to  the 
argument  that  the  propertyand  interest  aris- 
ing therefrom  are  to  be  paid  to  the  phuntifT 
at  twenty-four,  it  is  to  be  observed,  on  the 
other  hand,  that  the  gift  over  comprises  the 
property  only.  There  is  no  direction  to  accu* 
mnlate  the  interest,  and  it  thns  appears 
that  the  testator  contempbited  that  the 
plaintiff  would,  in  any  case,  enjoy  the  inter* 
est  I  think,  therefore,  that  I  must  declare 
that  the  plaintiff  took  a  vested  interest, 
subject  to  be  devested  in  the  eyents  in  the 
will  specified.  It  is  not  necessaiy  to  say 
precisely  what  these  events  are,  as  this 
declaration  is  sufficient  to  authorize  an 
allowance  to  the  plaintiff. 

Solknton  —  Mr.  Alfred  Peachej,  for  plaintiff; 
MflMH.  Rhodes,  Son  ft  Daflett,  and  Mx.  J.  E. 
Fox,  for  other  partiee  inlersstod. 


Lords  Jnsncxs.  \  In  re  the  national  sav- 
July  21;  >  iNo«  bank  association 
Aug.  2.        )     (limited). 

Company — Dtssolntum  and  Winding-up 
— Petition  by  fully  paid-up  Shareholder, 

A  holder  of  fully  paid-up  shares  in  a 
company  with  limited  liability  is  a  contri- 
butory within  the  meaning  of  the  Companies* 
Act,  1862,  so  as  to  be  entitled  to  present  a 
petition  for  a  compulsory  winding-up  of  the 
company  by  the  Court, 

This  was  a  petition  of  appeal  by  the 
company  from  an  order  made  by  the  Mas- 
ter of  the  Rolls  for  a  compulsory  winding- 
up  of  the  company.  The  original  petition 
was  presented  by  the  holder  of  paid-up 
shares  to  the  amount  of  50/.  The  associ- 
ation was  one  having  branch  establish- 
ments in  various  parts  of  the  United  King- 
dom. The  subscribed  capital  consisted  of 
9,682  shares  of  1/.  each.  It  was  conceded 
that  a  winding-up  was  necessary;  but  it 
was  contended  that  a  voluntary  winding-up 
would  be  more  beneficial  to  the  shareholders 
in  regard  to  expense.  At  a  meeting  held  at 
Birmiugham,  a  resolution  had  been  made 
to  wind  up  voluntarily,  but  there  were 
several  informalities  in  regard  to  this  meet- 
ing, and  the  resolution  there  passed ;  more- 
over, holders  of  3,000   shares  concurred 


with  the  petitioner  in  desiring  a  eompulaory 
winding-up.  The  Master  of  the  Rolls  had, 
at  first,  made  af  order  for  continuing  the 
winding-up  under  the  supervision  of  the 
Court;  but,  it  being  pointed  out  that 
the  yoluntaiy  winding-up  not  being  legally 
resolved  upon,  he  had  no  jurisdiction  for 
making  an  original  <»der  for  winding  up 
under  such  supervision,  he  made  the  cnder 
now  appealed  from. 

Mr,  Sdwyn  and  Mr.  CoUrtll,  for  the 
appellants. — ^The  petitioner  is  not  a  oontci- 
butoiy,  and  therefore  cannot  presoit  a  peti- 
tion. Section  74.  of  the  act  defines  a  oon- 
tributoiy,  and  a  fully  paid-up  shareholder 
does  not  come  within  the  definition.  Thej 
cited 

The  Patent  ArtifUial  Stone  Company, 

34  Law  J.  Rep.  (n.Sw)  Ghanc.  330. 
The  Lancashire  Brick  and  TUe  Comr 

pony.  Ibid.  331. 
The   British  and  Foreign  Cork  Com- 
pany, LeifehUd^s  case,    1  Law  Rep. 
Eq.  231. 
Mr.  Baggailay  and  Mr,  Higgins,  for  the 
respondent — First,  it  is  admitted  that  this 
is  a  case  for  winding  up;  secondly,  no  valid 
resolution  for  winding  up  has  been  passed; 
thirdly,  the  petitioner  is   a   contributory 
within  the  meaning  of  the  act,  because  a 
holder  of  fully  paid-up  shares  is  a  contri- 
butory for  some  purposes;  this  has  been 
decided  by  Wood,  V.C.  in 

The  Anglesea  Colliery  Company^  ante, 
546;  s.  c  2  Law  Rep.  Eq.  379  (1). 
And  the  same  meaning  must  be  attaii^ed 
throughout  to  the  word;  therefore  the  peti- 
tioner has  a  right  to  come  to  this  Court 
Mr,  Selwyny  in  reply. 

Lord  Justice  Knight  Bbucs. — ^I  think 
that  the  petitioner  was  entitled  to  presoit 
the  petition,  and  that  the  ord«*  of  the 
Master  of  the  Rolls  was  rightly  made 
thereon. 

Lord  Justice  Tuenkr. — ^I  am  entirely 
of  the  same  opinion.  Three  questions  have 
been  raised  upon  this  appeaL  First,  whe- 
ther the  petitioner  is  a  contributory  within 
the  meaning  of  the  act ;  secondly,  whether 
any  valid  resolution  to  wind  up  the  com- 

(1)  ThiB  case  has  since  been  affirmed  by  the 
Lords  Justices,  see  pott,  page  809. 
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pany  has  been  passed ;  and,  thirdly,  whe- 
ther the  Court  ought  to  consult  the  wishes 
of  the  shareholders  upon  the  subject.  It 
has  been  contended  that  different  mean- 
ings must  be  given  to  the  word  *^  contribu- 
tory," when  occurring  in  different  Jwirts  of 
the  act.  I  do  not  think  that  it  would  be 
consistent  with  the  law  or  practice  of  this 
Court  to  put  dififerent  meanings  on  the 
same  word  in  an  act  of  parliament  without 
a  veiy  strong  reason  for  so  doing,  and  I 
find  no  such  reason  here.  Is,  then,  a  folly 
paid-up  shareholder  a  contributory  within 
the  meaning  of  the  acti — [His  Lordship 
then  discussed  sections  74.  and  38.  of  the 
act  in  a  manner  very  similar  to  that  which 
will  be  found  in  his  Lordship's  judgment 
(delivered  a  few  days  later)  in  the  case  of 
The  AngUsea  Colliery  Company.  He  then 
proceeded  as  follows ;]— <-I  think,  then,  that 
the  petitioner  is  a  contributory  within  the 
meaning  of  the  act,  and  is  therefore  en- 
titled to  present  a  petition  to  wind  up  the 
company.  It  is  clear  that  the  resolution  to 
wind  up  voluntarily  was  invalid;  it  was 
hardly  contended  that  it  was  properly  passed 
The  company,  then,  having  ceased  to  carry 
on  business,  the  Master  of  the  Rolb  could 
.not  do  otherwise  than  make  the  order  for 
a  compulsory  winding-up  of  the  company. 
With  respect  to  consulting  the  wishes  of 
the  shareholders  as  to  a  voluntary  liquida- 
tion, those  wishes  must,  at  least,  be  pro- 
perly proved ;  but  I  do  not  think  that  the 
meeting  which  was  held  was  such  as  the 
Court  could  regard  as  expressing  any  wishes. 
I  am  by  no  means  clear  that  a  voluntary 
winding-up  is  so  beneficial,  in  regard  to 
expense,  as  is  assumed  to  be  the  case.  I 
find  that  the  costs  of  the  liqmdator  in  such 
a  winding-up  are  a  first  charge  upon  the 
assets  (2),  and  I  see  nothing  to  regulate 
the  expenses  which  may  be  incurred.  Upon 
the  whole,  I  think  that  the  petition  of 
appeal  must  be  dismissed.  The  respondent's 
costs  will  come  out  of  the  estate,  and  the 
appellants  will  have  no  costs. 

Solidtofs— Menn.  Brady  &  Son,  for  appellant; 
MoMn.  Harriaon  &.  Lewis,  for  renpondenta. 


(2)  See  section  144. 


Lords  Justiobs.  \    In    re    THE    ajsgxj&ejl 

July  4 ;  >  COLLIERY        COMPANY 

August  7.      J        (limiteb). 

Companies*  Act,  1862 — Winding-up — 
Contributories  —  Calls  —  Fully  paid-^tp 
Shares, 

A  holder  of  fully  paid-up  shares  in  a  com- 
pany with  limited  liability  is  a  contributory 
within  the  meaning  of  the  Companion  Act^ 
1862. 

Liquid<Uors  have  power,  under  section 

133.  (9.)  and  (10.),  to  make  a  call  on  shares 
not  fully  paid  up,  in  order  to  reimburse 
holders  of  fully  paid-up  shares. 

This  was  an  appeal  from  a  decision  of 
Wood,  V.C.  (reported  ante,  646).  The  ques- 
tion was  whether,  all  the  debts  of  the  com- 
pany having  been  paid,  the  liquidators 
could  make  a  call  of  IL  per  share  upon 
shares  on  which  il.  only  had  been  paid  (the 
full  amount  of  the  shares  being  5^.  each),  in 
order  to  adjust  the  rights  of  the  share- 
holders amongst  themselves,  by  reimbursing 
holders  of  fully  paid-up  shares. 

Mr,  RoU  and  Mr,  Hemming,  for  the  ap- 
pellajjts,  holders  of  shares  not  fully  paid  up, 
contended  that  the  word  ''contributory" 
must  mean  one  who  was  liable  to  contribute 
to  the  payment  of  debts,  which  was  not  the 
case  with  a  paid-up  shareholder. — They 
referred  to  sections  23,  25,  38,  74,  82,  85, 
89,  90,  91,  95,  102,  109,  111,  131,  133, 

134,  142,  143.  and  161,  in  order  to  illus- 
trate the  meaning  of  the  word.  As  the  sta- 
tute only  gave  power  under  section  133.  to 
make  calls  to  adjust  the  rights  of  contribu- 
tories, it  followed  that  this  call  was  not 
authorized. — They  cited 

Clements  v.  Bowes,    21  Law  J.  Rep. 

(k.s.)  Chanc.  306. 
Carriers  case,    1  Sim.  N.S.  505;   s.c 

20  Law  J.  Rep.  (n.b.)  Chanc.  670. 
The  Gibraltar  and  Malta  Bank,  ante, 

49. 
Wood  V.  Scales,  1  Law  Rep.  Ch.  Ap. 

369. 

Mr.  Dickens,  for  other  shareholders. 

Mr,  Qiffard  and  Mr,  Roxburgh,  for  the 
respondent,  contended  that  the  object  of 
the  act  was  to  wind  up  the  company  and 
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adjust  all  rights  both  as  between  the  com- 
pany and  the  creditors,  or  as  between  the 
members  of  the  company  themselves,  ex- 
actly as  if  a  partnership  suit  had  been 
instituted. 

Mr.  Hemming^  in  reply. 

Lord  Justicb  Turkes  first  stated  the 
facts  of  the  case,  and  then  proceeded  as 
follows:  The  substantial  question  raised 
by  this  appeal  is,  whether  the  holders  of 
fuUy  paid-up  shares  in  companies,  to  which 
the  act  of  1862  applies,  fall  within  the 
description  of  contributories  contained  in 
that  act;  for  if  they  do  not  it  does  not 
appear  that  there  is  any  authority  given 
by  the  act  to  make  a  call  for  the  adjust- 
ment of  their  rights,  for  which  purpose  the 
call  in  question  has  evidently  been  made, 
there  being  no  occasion  to  make  a  call  for 
the  payment  either  of  debts  or  of  costs. 
The  power  to  make  calls  is,  in  the  case  of  a 
voluntary  winding-up,  by  section  133,  and 
in  the  case  of  a  compulsory  winding-up, 
by  section  102,  limited  to  these  purposes: 
the  payment  of  debts  and  costs  and  the 
adjustment  of  the  rights  of  contributories 
among  themselves.  The  question,  there- 
fore, as  I  have  said,  is,  whether  the  holders 
of  paid-up  shares  £ei11  within  the  descrip- 
tion of  contributories.  This  question  de- 
pends, as  it  seems  to  me,  primarily  upon 
the  74th  and  38th  sections  of  the  act.  The 
74th  section  is  in  these  terms. — [His  Lord- 
ship read  section  74.] — ^This  section,  there- 
fore, in  no  way  defines  the  persons  on 
whom  the  liability  created  by  it  is  to  attach, 
but  it  refers  to  a  liability  under  the  act, 
and  leaves  it  to  be  collected  from  other 
parts  of  the  act  on  whom  the  liability  was 
intended  to  be  fixed.  Upon  examining  the 
other  parts  of  the  act,  there  is  nothing 
which  I  can  find  which  at  all  describes  the 
persons  who  are  to  be  liable,  except  what 
is  contained  in  section  38,  and  it  is,  there- 
fore, to  the  description  contained  in  that 
section  that  the  74th  section  must,  as  I 
think,  be  taken  to  refer.  The  38th  section 
is  in  these  terms. — [His  Lordship  read 
section  38.  and  the  qualifications  (1.),  (2.), 
^3.)  and  (4.).] — Reading  this  section  apart 
from  the  qualifications,  there  can,  as  it 
seems  to  me,  be  no  doubt  upon  whom  the 
liability  is  fixed.    It  is  clearly  fixed  upon 


the  present  and  past  memben  of  tiie  com- 
pany, and  the  present  and  past  members 
must  be  contributories  within  the  meaning 
of  section  74.    This  part  of  the  38th  sec- 
tion is  in  effect  descriptive  of  the  perEona 
to   whom  the    74th  section   refers.    The 
question,  then,  must  be,  what  is  the  effect 
of  the  qualifications  contained  in  article  (4.) 
of  section  38 ;  and,  in  my  opinion,  it  does 
not  derogate  from  the  previous  descrip- 
tion.    On   the   contrary,   it  assumes  the 
members  to  be  liable,  and  merely  provides 
in  what  cases  and   to  what  extent  the 
liability  is  to  be  enforced  against  than. 
I   think,   therefore,   that  notwithstanding 
this  qualification,   the  members  must  be 
considered  to  be  contributories.  Upon  these 
sections  alone,  therefore,  I  can  hardly  doubt 
that  all  members  of  a  company  (and  there 
cau  be  no  doubt  that  the  holders  of  paid- 
up  shares  are  members)  ought  to  be  held 
to  fall  within  the  description  of  contribu- 
tories. 

But,  when  we  look  at  the  scope  and  pur- 
pose of  the  act,  any  doubt  which  there 
might  be  upon  the  point  seema  to  me  re- 
moved. In  construing  an  act  of  parliament, 
the  scope  and  purpose  of  the  act  are  to  be 
considered.  The  law  upon  this  subject  is 
laid  down  in  Stradling  v.  Morgan  (1)  in 
these  terms:  ''From  which  cases  it  appeals 
that  the  sages  of  the  law  heretofore  have 
construed  statutes  quite  contrary  to  the 
letter  in  some  appearance,  and  those  sta- 
tutes which  comprehend  idl  things  in  the 
letter  they  have  expounded  to  extend  bat 
to  some  things,  and  those  which  generally 
prohibit  all  people  from  doing  such  an  act, 
they  have  interpreted  to  pennit  some  people 
to  do  it,  and  those  which  include  eveiy 
person  in  the  letter,  they  have  adjudged 
to  reach  to  some  persons  only,  whi<^  expo- 
sitions have  always  been  founded  upon  the 
intent  of  the  legislature  which  they  have 
collected,  sometimes  by  considmng  the 
cause  and  necessity  of  making  the  act, 
sometimes  by  comparing  one  part  of  the 
act  with  ano^er,  and  sometimes  by  foreign 
circumstances,  so  that  they  have  ever  been 
guided  by  the  intent  of  the  legislature 
which  they  have  always  taken  according 
to  the  necessity  of  the  matter,  and  accord- 
ing to  that  which  is  consonant  to  reason 
(1)  Plowd.  199,  we  p.  204. 
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and  good  discretion."  Now  it  seems  to  me 
to  be  dear  beyond  all  doubt  that  the 
purpose  of  this  act  is  (inter  alia)  to  ad- 
just the  rights  of  all  the  members  of 
the  companies  which  should  be  wound 
up  under  it  Indeed,  I  do  not  see  how  the 
rights  of  those  members  who  have  not  paid 
up  in  full  could  be  adjusted,  without  the 
rights  of  those  members  who  have  paid  up 
in  full  being  taken  into  account.  Throughout 
the  act  we  find  "  members  "  and  "  contribu- 
tories"  used  interchangeably.  I  refer  particu- 
larly to  section  58.  article  (7.),  and  to  section 
101;  and  the  terms  in  which  section  98.  is 
couched  seems  to  me  to  bear  very  strongly 
upon  this  point)  inasmuch  as  it  gives  power 
to  rectify  the  registers  of  members  upon 
the  settlement  of  the  list  of  contributories. 
I  may  refer  also  to  article  (1.)  of  section 
133,  by  which  the  property  of  the  company 
is  to  be  divided  among  its  members.  It  was 
agreed,  for  the  appellants,  that  the  legisla- 
ture might  have  overlooked  the  point  that 
there  might  be  shares  in  companies  which 
had  been  paid  up  in  full;  but  section  25. 
of  that  act  answers  this  argument.  Upon 
the  whole  case,  I  entertain  no  doubt  what- 
ever that  the  Vice  Chancellor  has  arrived 
at  the  right  conclusion  upon  the  construc- 
tion of  lie  act.  A  further  point  was  raised, 
on  the  part  of  the  appellants,  that  the  act 
viras  intended  merely  to  work  out  the  rights 
of  the  parties  as  in  a  contribution  suit, 
and  not  their  rights  as  in  a  partnership 
suit,  but  I  have  no  doubt  upon  this 
point.  This  appeal,  therefore,  must  be 
dismissed;  but,  having  regard  to  the  im- 
portance of  the  question  being  settled, 
I  think  it  should  be  dismissed  without 
costs,  the  respondents  taking  their  costs 
out  of  the  estate. 

Lord  Justice  Knight  Bbitcs. — I  am 
of  the  same  opinion. 

Solidton— Mr.  James  Bell,  for  appeUanto;  MeBsn. 
Thrupp  ft  Dixon,  for  respondents. 


Nsw  Ssaufi,  86.— Chaiio. 


[IN  THE  HOUSE  OF  LORDS.] 
1866.  )   SIMPSON  AKD  OTHEBS  V. 

July  23,  24, 27.  f  holliday. 

Patent — Construction  of  Specifleation — 
Claim  for  double  Process — One  Process  not 
Effectual — Practice —  Chancery  Regulation 
Act,  21  d:  22  Vict.  c.  27.  s.  5.— Jurisdiction 
of  Appellate  Court, 

A  specification^  when  construed  gramma- 
tically, claimed  to  effect  a  particular  object 
by  two  processes,  one  of  which  uKnild  not 
effect  the  object;  but  evidence  shewed  that  no 
skilled,  practical  workman  would  be  misled^ 
as  skich  a  one  would  know  that  the  one  pro- 
cess would  be  ineffectual,  and  would  adopt 
the  other: — Held,  that  the  specification  was 
defective  and  the  patent  void. 

The  specification  was  asfoUows  :  ^^Imix 
aniline  with  dry  arsenic  acid,  and  allow  the 
mixture  to  stand  for  some  time,  or  I  accel- 
ercUe  the  operation  by  heating  it  to  or  near 
to  its  boiling  point.'* — Held,  that  the  word 
*^or**  could  not  be  read  as  "and.*' 

Under  the  5th  section  of  the  Chancery 
Regulation  Act  the  Court  of  Appeal,  on 
notice  of  motion  for  a  new  trial,  has  no  power 
to  reverse  the  findings  of  the  Judge  of  the 
Court  below  on  questions  offojct  only.  Other- 
wise, where  the  question  is  one  of  law,  or  of 
mixed  law  and  fact,  with  the  facts  ad- 
mitted. 

This  was  an  appeal  from  a  decree  of 
Lord  Chancellor  Westbury.  The  appel- 
lants, who  were  also  the  plaintiffis  in 
the  original  suit,  were  the  assignees  of  a 
patent  granted  to  one  Henry  Medlock  for 
the  invention  of  improvements  in  the  pre- 
paration of  red  and  purple  dyes.  The  letters 
patent  were  sealed  in  July,  I860,  and  the 
material  part  of  the  specification  was  as 
follows  :  "  I  mix  aniline  with  dry  arsenic 
acid,  and  allow  the  mixture  to  stand  for  some 
time,  or  I  accelerate  the  operation  by  heat- 
ing it  to  or  near  to  its  boiling  point  until 
it  assumes  a  rich  purple  colour,  and  I  then 
mix  it  with  boiling  water  and  allow  the 
mixture  to  cool :  when  cold  it  is  filtered  or 
decanted."  The  respondent,  in  and  prior 
to  the  year  1863,  had  manufactured  a  red 
dye,  which  he  called  "  Holliday's  magenta," 
and  which  he  made  according  to  l£e  pro- 
cess described  in  the  appelliuit's  patent. 
The  appeUant  filed  his  bill  to  restrain  this 
6h 
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infringement,  when  these  five  qnestions 
were  tried,  before  Vice  Chancellor  Wood, 
without  a  jury,  namely,  first,  whether  the 
invention  was  new;  secondly,  whether 
Medlock  was  the  inventor;  thirdly,  whe- 
ther the  specification  was  suflScient  ;  fourthly, 
whether  the  invention  was  of  public  utility, 
and,  fifthly,  whether  the  defendant  had 
infringed  the  patent. 

The  Vice  Chancellor,  after  a  trial  which 
occupied  four  days,  found  on  all  the  issues 
in  favour  of  the  appellant,  and  ordered  an 
injunction  to  restrain  the  defendant  from 
making  or  selling  the  dye.  On  appeal  to 
the  Lord  Chancellor,  Lord  Westbury,  by 
motion  for  new  trial,  his  Lordship  was  of 
opinion  that  the  language  of  the  specifica- 
tion claimed  two  processes,  namely,  one 
without,  the  other  with,  the  application  of 
heat ;  and  as  it  was  proved  and  admitted 
that  the  chemical  change  necessary  to  pro- 
duce the  dye  could  not  be  effected  without 
heat,  his  Ix>rd8hip  made  the  decree  which 
was  the  subject  of  the  present  appeal,  and 
thereby  dedared  that  the  patent  was  bad 
and  void  at  law,  and  ordered  the  findings 
of  the  Vice  Chancellor  to  be  reversed,  and 
the  injunction  to  be  dissolved,  and  that 
the  plaintiffs'  bill  be  dismissed,  without 
costs. 

The  material  portion  of  the  judgment  is 
as  follows : 

''  This  case  depends  entirely  upon  the  con- 
struction and  truth  of  the  specification  of 
the  patent. 

''The  first  objection  raised  by  the  de- 
fendant is,  that  two  processes  for  effecting 
the  end  proposed,  one  of  which  may  be 
called  the  cold  and  the  other  the  hot  pro- 
cess, are  described  in  the  specification,  but 
that  one  of  them,  namely,  the  cold  process, 
is  ineffective.  The  plaintiff  denies  diat  two 
separate  processes  are  described  if  the 
specification  be  construed,  as  he  contends  it 
ought  to  be,  in  the  manner  most  favourable 
to  the  patentee ;  but  if  there  are  two  dis- 
tinct processes  described,  yet,  as  the  speci- 
fication states  in  effect  that  the  desired 
result  is  obtained  more  quickly  by  the  hot 
process,  no  one  (as  the  plaintiff  contends) 
would  think  of  using  the  cold  process  or 
be  misled  by  it ;  and  he  further  contends 
that  any  workman  of  ordinaiy  knowledge 
and  observation  would  reject  the  cold  pro- 
cess and  adopt  the  hot.    At  the  same  time 


the  plaintiff  admits  that  the  odd  proas 
will  not  succeed  and  is  of  no  utiHtj.  K 
therefore  the  true  construction  of  the  f^ 
fication  be  that  two  distinct  process^  m 
described  as  being  both  effident^  aod  c* 
both  claimed  as  part  of  the  invention,  It 
one  is  found  upon  trial  to  be  inefficK: 
and  useless,  it  is  plain  that  the  patent  hi 
been  granted  on  a  fidse  suggestion,  and  '• 
therefore  invalid  and  bad  at  law. 

"  I  cannot  clearly  discover  from  the  sW 
hand-writer's  note  of  the  Vice  Chancdl<»« 
judgment,  what  were  the  grounds  of  b 
Honour's  decision  on  this   objection.  H 
his  Honour  thought,  of  which  there  appeiR 
some  indication,   that  the  description  <^ 
the  cold  process  would  do  no  harm,  because 
the  other  process  is  described  as  qnickcr. 
and  therefore  that,  as  no  one  would  » 
likely  to  resort  to  the  cold  process,  the 
mention  of  it  was  harmless,  and  would  not 
mislead,  I  cannot  concur  in  any  such  leeil 
conclusion.    If  a  specification  alleges  tkt 
a  particular  process,  which  may  be  slo*. 
troublesome  and  expensive,  is  effident,  ind 
the  statement  is  untrue,  the  vice  is  not 
removed  by  the  fact  that  the  same  spedi 
cation  also  describes  another  process,  vliidi 
is  effident,   and   which    is    stated  to  be 
speedy,  certain  and  economical   When  it 
is  said  that  an  error  in  a  specification  wliich 
any  workman  of  ordinary  skill  and  eipoi- 
ence  would  perceive  and  conect,  will  not 
vitiate  a  patent,  it  must  be  understood 
of  errors  which  appear  on  the  face  of  the 
specification  or  the  drawings  it  refers  to,  <^ 
which  would  be  at  once  discovered  and 
corrected  in  following  out  the  instructions 
given  fbr  any  process  or  manufacture;  and 
the  reason  is,  because  such  errors  cannot 
possibly  mislead.   But  that  proposition  v 
not  a  correct  statement  of  the  law  if  applied 
to  errors  which  are  discoverable  oidj  by 
experiments  and  further  inquiry.   Neither 
is  the  proposition  true  of  an  enoneoos 
statement  in  a  specification  amounting  to 
a  false  suggestion,  even  though  the  error 
would  be  at  once  observed  by  a  workman 
possessed  of  ordinary  knowledge  of  the 
subject    For  example,   if  a  specification 
describes  several  processes  or  several  com- 
binations of  machinery,  and   aflinns  that 
each  will  produce  a  certain  result,  which  is 
the  object  of  the  patent,  and  some  one  of 
the  processes  or  combhiations  is  whollj 
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inefficient  and  useless,  the  patent  will  be 
bad,  although  the  mistake  committed  by 
the  patentee  may  be  such  as  would  be  at 
once  observed  by  an  ordinary  workman.  I 
am,  of  course,  speaking  of  cases  where  that 
process  or  machine  which  is  inefficient  is 
the  invention,  or  part  of  the  invention  that 
18  claimed. 

**  With  respect  to  the  rules  that  govern 
the  construction  of  specifications,  they  are 
the  ordinary  rules  for  the  interpretation  of 
written  instruments,  having  regard  espe- 
cially to  the  fact  that  the  specification  must 
clearly  fulfil  the  obligation  imposed  on  the 
patentee  by  the  proviso  contained  in  all 
letters  patent,  namely,  that  the  grant  shall 
be  void  if  the  patentee  should  not  particu- 
larly describe  and  ascertain  the  nature  of 
his  invention,  and  in  what  manner  the  same 
is  to  be  performed.  It  has  therefore  become 
a  settled  rule  that  the  specification  must  be 
so  expressed  as  to  be  perfectly  intelligible 
to  a  workman  of  ordinary  knowledge,  and 
it  must  follow  that  if  there  be  any  obscurity 
or  ambiguity  in  the  specification  which  is 
likely  to  mislead,  this  defect  ought  not 
to  be  helped  by  any  refined  or  secondary 
interpretation  of  the  language. 

''It  was  contended  before  me,  and  the  Vice 
Chancellor  is  reported  to  have  said  that  it 
has  been  settled  by  authority,  that  the  most 
liberal  construction  is  to  be  given  to  a  patent 
that  will  sustain  it,  especially  in  those  cases 
where  the  Court  is  satisfied  that  the  inven- 
tion is  really  new  and  useful  If  the  words 
'the  most  liberal  construction,'  are  in- 
tended to  denote  some  principle  of  inter- 
pretation different  from  the  ordinary  rules 
for  the  construction  of  written  instruments, 
I  am  not  aware  of  any  such  authority. 
The  Vice  Chancellor  is  made  to  say  that 
the  liberal  construction  is  especially  adopted 
in  cases  where  the  Court  ia  satisfied  that 
the  invention  is  really  new  and  useful; 
but  novelty  and  utility  are  necessary  for 
the  validity  of  every  patent  There  is,  pro- 
bably, some  inaccuracy  in  the  note  of  the 
judgment.  I  concur  in  the  remarks  made  by 
Mr.  Baron  Parke,  in  his  charge  to  the  juiy, 
in  the  case  of  Neilson  v.  Harford^  in  these 
words  :  '  Within  the  last  ten  years  or  more 
the  Courts  have  not  been  so  strict  in  taking 
objections  to  specifications,  and  they  have 
endeavoured  to  hold  a  fair  hand  between 
the  patentee  and  the  public;  willing  to  give 


the  patentee  on  his  part  the  reward  of  a 
valuable  patent,  but  takiug  care  to  secure 
to  the  public,  on  the  other  hand,  the  benefit 
of  that  proviso,  which  is  introduced  into  the 
patent  for  their  advantage.' 

"  Coming  now  to  the  construction  of  this 
specification,  the  inquiry  is,  whether,  accord- 
ing to  the  ordinary  rules  of  interpretation, 
there  is  a  distinct  statement  of  two  separate 
processes  which  are  both  claimed  as  inven- 
tions. The  question  depends  upon  the  con- 
struction of  the  first  sentence  in  the  speci- 
fication, and  the  inquiry  seems  to  be  whether 
the  words  '  until  it  assumes  a  rich  purple 
colour '  apply  to  both  the  antecedent  mem- 
bers of  the  sentence,  so  as  to  involve  a 
statement  that  if  the  mixture  of  aniline 
with  dry  arsenic  acid  be  allowed  to  stand 
fbr  some  time,  without  the  application  of 
heat,  it  will  assume  a  rich  purple  colour, 
but  that  the  operation,  that  is,  the  obtain- 
ing a  rich  purple  colour,  may  be  accelerated 
by  heat;  and  I  am  unable  to  manage 
the  words  in  any  way  so  as  to  arrive  at 
a  different  interpretation.  It  seems  impos- 
sible, without  rejecting  several  words,  and 
altering  the  form  of  the  whole  sentence, 
to  make  it  descriptive  of  one  process  only, 
namely,  that  in  which  the  operation  is 
accelerated  by  heating  the  mixture.  Two 
modes  of  treating  aniline  with  arsenic  acid 
are  plainly  indicated :  one,  the  cold  and 
slower  process,  and  the  other  the  applica- 
tion of  a  considerable  degree  of  heat,  so  as  to 
bring  the  mixture  to,  or  near  to,  the  boiling 
point  of  aniline.  Both  these  processes  enter 
into  and  form  the  claim  of  the  patentee, 
which  is  for  the  manufacture  or  preparation 
of  red  and  purple  dyes  by  treating  aniline 
with  arsenic  acid  in  the  manner  herein- 
before described,  that  is,  either  by  the  cold 
or  the  hot  process. 

'*  It  was  argued  before  me,  that  the  word 
<  or '  in  the  words  '  or  I  accelerate  the 
operation,'  should  be  read  'and,'  a  con- 
struction which  is  forbidden  by  the  whole 
structure  of  the  sentence.  And  it  was  fur- 
ther contended  thatthe  subsequent  sentence, 
which  begins  with  the  words  '  The  mixture 
of  aniline  and  arsenic  acid  after  being 
heated,'  proved  that  one  process  only, 
namely,  the  hot  process,  was  intended  to 
be  described  and  used,  and  that  it  corrected 
the  alternative  form  of  expression  in  the 
first  sentence.    But  this  is  not  the  case. 
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for  the  sentence  in  qnestion  applies  only 
to  the  paste  which  is  fonned  by  the 
hot  process  if  the  mi^re  after  being 
heated  as  directed  is  allowed  to  cool 
before  it  is  heated  with  hot  water  in  the 
manner  described 

*'  It  was  nrged  that  every  person  weU 
informed  on  the  subject  would  see  that  the 
cold  process  was  ineffective.  But  this  is 
to  correct  the  specification  by  the  superior 
intelligence  of  the  reader,  and  is  a  mode 
of  proving  the  invalidity  of  the  patent  by 
shewing  the  fidse  suggestion  on  which  it 
was  granted.  It  was  frankly  and  rightly 
admitted  by  the  plaintiff's  counsel  during 
the  argument  before  the  Vice  Chancellor 
and  also  before  me,  that  if  the  specification 
contained  a  separate  and  distinct  descrip- 
tion of  a  cold  process  as  well  as  of  a  hot 
process  the  patent  must  be  held  to  be  void, 
because  the  cold  process  would  not  succeed; 
and  as  I  am  clearly  of  opinion  that  there 
is  a  description  and  claim  of  these  two  pro- 
cesses in  the  specification  as  constituting  the 
invention,  I  am  obliged  to  pronounce  the 
patent  invalid" 

After  the  judgment  and  decree  of  the 
Lord  Chancellor  Westbury,  the  appellants 
presented  their  petition  under  the  Patent 
Law  Amendment  Act,  1852,  for  leave  tc 
disclaim  the  words,  part  of  the  specifica- 
tion, '^  and  dUmo  the  mixture  to  Hand  for 
9ome  time,  or,"  The  Solicitor  General  (Sir 
R.  P.  Collier)  would  only  grant  his  fiat  for 
leave  for  this  disclaimer  on  condition  that 
no  action  should  be  thereafter  brought 
against  the  defendant  Thomas  Holliday, 
nor  against  certain  other  manufacturers, 
six  in  number,  of  chemical  colours  and 
dyes,  for  any  infringement  of  the  patent. 
The  plaintiffs,  considering  that  these  condi- 
tions would  nullify  the  benefit  of  the  patent, 
rejected  them,  and  brought  the  present 
appeal  against  the  decree  of  the  Lord 
Chancellor  Westbuiy. 

Jfr.  Grove  (with  him  Mr.  Oiffard  and 
Mr,  H.  T,  Holland),  forthe appellants.— The 
Lord  Chancellor  held  that  the  language  of 
the  specification  claimed  two  processes,  one 
of  which  was  admitted  to  be  bad,  that 
therefore  it  claimed  too  much,  and  the 
whole  patent  was  void.  Vice  Chancellor 
Wood  Uiought  that  the  words  objected  to 


by  the  Lord  Chancellor  were  capable  of  a 
construction  fitvoumble  to  the  support  of 
the  patent  The  Vice  Chancellor  found  all 
the  issues  in  favour  of  the  plaintiff^  and 
as  to  four  of  them  the  findings  were  un* 
doubtedly  correct;  yet  the  Lord  Chancellor 
reversed  them  all  Even  if  the  specifica- 
tion be  bad  the  Lord  Chancellor  bad  no 
power  to  reverse  the  findings.  The  case 
came  before  his  Lordship  on  a  motion  for 
a  new  trial,  and  the  findings  could  only  be 
reversed  on  a  new  trial  or  by  consent; 
just  as  a  verdict  at  common  law  cannot  be 
entered  for  the  plaintiff  or  for  the  defen- 
dant against  the  verdict  of  the  jury,  except 
after  a  new  trial  or  by  consent.  In  tlus 
case  there  was  no  new  trial  nor  any  con- 
sent Neither  can  the  plaintiff's  admissions 
be  used  against  him;  there  was  no  point 
reserved  upon  the  admissions,  and  thmsfore 
there  was  no  ground  reserved  for  his  Ixml- 
ship  to  enter  the  verdict  against  the  find> 
ings.  It  is  true  that  the  grammatical 
construction  of  the  specification  points  to 
a  chemical  action  which  the  fiicts  do  not 
sanction,  but  it  appeared  that  not  one  of 
the  twenty-five  witnesses  was  misled  by  it ; 
the  language  used  was  such  that  no  work- 
man who  was  a  chemist  could  be  misled  by 
it  A  specification  is  an  address  to  all  the 
world  competent  to  underhand — 

Morgan  v.  Seward,  Webster's  Patent 

Cases,  196  ;  &  c.  2  Mee.  ife  W.  544; 

6  Law  J.  Rep.  (n.s.)  Exch.  153. 
Though  not  dear  to  a  logician,  it  may  be 
dear  to  a  mechanician — 

Oallotvay  v.  Bleadon,  Webster's  Patent 

Cases,  521. 
Language  which  might  make  a  bad  plea 
might  make  a  good  specification — 

Bwh  V.  Fox,  5  H.L.  Cas.  707;  a.c. 

9  Exch.  Hep.  257;  23  Law  J.  Repi 

(k.s.)  Exch.  257. 
A  spedfication  must  be  read,  by  the  light 
of  previous  knowledge,  by  one  willing  to 
learn — 

Arhwright  v.   NigkUngale^    Webster^s 

Patent  Cases,  61. 
If  there  be  an  unquestionable  error  which 
can  be  corrected  by  the  external  knowledge 
which  the  workman  must  have,  the  error 
may  be  corrected — 

NeiUon  v.  Harford,  8  Mee.  h  W,  806; 

s.  c.  Webster's  Patent  Cases,  317;  11 

Law  J.  Rep.  (n.s.)  Exch.  20. 
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Beard  v.  EgerUm,  3  Coin.  B.  Rep.  97; 

s.  a  15  Law  J.  Rep.  (K.s.)  C.P.  270: 

on  appeal,  8  Com.  B.  Rep.  165  ;    19 

Law  J.  Rep.  (n.s.)  C.P.  36. 
Russell  V.  Cowley,  1  Cr.  M.  &  R.  864. 
Stevens  v.  Keating,  2  Webstei's  Patent 

Cases,  186 ;  s.  c.  2  Exch.  Rep.  772 ; 

19  Law  J.  Rep.  X^.s.)  Exch.  57. 
The  evidence  on  either  side  adduced  at  the 
trial  shewed  that  scientific  and  practical 
men  alike  found  no  difficulty  in  interpreting 
this  specification.  A  chemist  when  required 
to  bring  about  a  chemical  action  such  as  is 
suggested  by  this  patent,  would  inevitably, 
even  if  not  so  directed  by  the  specification, 
apply  heat,  which  his  knowledge  would 
inform  him  would  be  the  best  mode  to 
attain  his  object;  and  here  heat  is  sug- 
gested. It  is  therefore  unquestionable  that 
any  workman  of  ordinary  experience,  that 
is  to  say,  competent  to  understand  the  speci- 
fication, and  unth  a  willing  mind,  would 
be  able  to  perform  the  work  described  in 
the  specification,  and  that  too  without 
making  any  experiment,  in  the  fair  sense 
of  the  word.  The  whole  difficulty  arises  from 
the  improper  use  of  the  word  "or";  but  there 
are  cases  in  which  the  Courts  have  corrected 
the  use  of  this  word  in  specifications.  Thus  in 
Elliott    V.    Aston,    Webster's    Patent 

Cases,  222,  224, 
the  word  or  was  read  as  otherwise.   In 
Hills  V.   the  London  Gas  Company,  5 

Hurl.  &  N.  312;  s.  c.  29  Law  J.  Rep. 

(k.s.)  Exch.  409,  and 
Hills  V.  Evans,  31  Law  J.  Rep.  (n.s.) 

Chanc.  466, 
the  word  or  was  read  as  "  in  other  words," 
that  is,  as  an  equivalent  expression.  If  "or" 
were  read  as  "and"  in  this  specification, 
the  difficulty  would  be  entirely  removed* 
Reading  this  specification  as  the  Lord 
Chancellor  would  have  it  read,  gramma^ 
tically,  disjunctively,  it  was  shewn  that 
the  word  "  or"  would  not  make  it  unintel- 
ligible to  a  practical  person.  If  this  be  so, 
if  the  specification  does  not  mislead,  but 
does  put  any  workman  in  the  way  of 
making  the  thing,  then  the  specification 
is  good;  otherwise  the  language  of  the 
Court  to  the  patentee  must  be,  '*  Though 
you  have  sufficiently  described  your  inven- 
tioUy  though  you  have  given  the  public  all 
infonnation,  so  that  at  the  expiration  of 
your  patent  any  chemist  with  a  glimmering 


of  knowledge  of  his  profession  can  make 
the  thing,  yet  you  have  grammatically 
been  guilty  of  a  misdescription,  and  we  can 
afford  you  no  protection."  The  gist  of  the 
invention  is  the  mixing  the  two  ingredients 
together;  this  is  one  part  of  the  invention; 
the  subsequent  boiling  them  is  another 
part.  If  the  word  "  or"  were  got  rid  of, 
then  if  any  mode  should  be  subsequently 
discovered  of  making  the  dye  by  using  the 
mixture,  but  without  boiling,  as,  foe  in- 
stance, by  adding  some  fresh  ingredient, 
the  patentee  would  be  entitled  to  protec- 
tion against  such  use  of  this  mixture.  The 
word  "  or"  therefore  claims  nothing  more 
than  would  fall  within  the  operation  of 
the  patent  if  that  word  were  omitted.  How, 
then,  can  it  be  said  that  by  the  use  of  that 
word  the  patentee  has  claimed  too  much  t 
It  is  therefore  clear  that  if  there  be  in 
the  specification  a  false  suggestion,  it  is 
unintentional,  and  it  is  also  clear  that  if 
false  in  fact,  yet,  in  fact,  it  does  not  mis- 
lead. Such  a  false  suggestion  ought  not  to 
deprive  the  patentee  of  that  liberal  con- 
struction which  it  is  a  principle  of  the 
Courts  to  apply  in  order  to  sustain  a  patent 
for  a  really  useful  invention,  such  as  this 
is  admitted  to  have  been. 

The  respondent  was  not  represented. 

The  Lord  Chancellor  (Lord  Chelms- 
ford). — ^At  the  dose  of  the  aigument  in 
this  case^  I  abstained  from  expressing 
any  opinion  upon  it,  not  because  I  felt  any 
doubt  as  to  the  judgment  of  Lord  Chan- 
cellor Westbury  with  respect  to  the  inva- 
lidity of  the  patent,  but  in  order  that  I 
might  be  the  better  able  to  advise  your 
Lordships  as  to  the  proper  mode  of  dealing 
with  the  decree  under  appeal 

I  will  remind  your  Lordships  that  five 
issues  were  appointed  by  Vice  Chancellor 
Wood  to  be  tried  before  him  without  a  jury, 
four  of  them  raising  questions  as  to  the 
novelty  and  utility  of  the  invention,  as  to 
the  plaintiff  being  the  first  and  true  in- 
ventor, and  as  to  the  alleged  infringement 
by  the  defendant;  and  the  fifth  being 
whether  the  specification  did  particularly 
describe  and  ascertain  the  nature  of  the  in- 
vention for  which  the  letters  patent  were 
granted.  The  Vice  Chancellor  found  all 
these  issues  in  favour  of  the  plaintiff.  But 
on  appeal  to  the  Lord  Chancellor  he  was 
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of  opinion  tihat  the  patent  was  void  in  law. 
His  Lordship  was  then  pressed  to  dispose 
of  the  other  four  issues;  but  he  was  of 
opinion  that  it  was  useless  to  inquire  into 
the  novelty  and  infringement  of  a  void 
patent,  and  he  therefore,  without  argument, 
made  the  decree  appealed  from,  declaring 
the  patent  to  be  bad  and  void  in  law,  and 
reversing  the  findings  of  the  Vice  Chan- 
cellor upon  the  other  issues.  So  far  as 
respects  this  latter  part  of  the  decree,  it  ia 
impossible  that  it  can  stand ;  but  this  will 
not  be  of  much  importance,  supposing  your 
Lordships  should  be  of  the  same  opinion 
as  the  Lord  Chancellor  as  to  the  invalidity 
of  the  patent 

This  question  turns  upon  the  description 
of  the  patentee's  invention  contained  in  hia 
specification.  The  patent  is  for  "  Improve- 
ments in  the  preparation  of  red  and  purple 
dyes.''  The  specification  thus  declares  the 
invention :  *^  I  mix  aniline  with  dry  arsenic 
acid,  and  allow  the  mixture  to  stand  for 
some  time,  or  I  accelerate  the  operation  by 
heating  it  to  or  near  to  its  boiling  point  until 
it  assumes  a  rich  purple  colour." 

The  construction  of  a  si>ecification,  like 
other  written  documents,  is  for  the  Court. 
If  the  terms  used  require  explanation,  as 
being  terms  of  art  or  of  scientific  use,  ex- 
planatory evidence  mast  be  given,  and  with 
its  aid  the  Court  proceeds  to  the  office  of 
construction.  In  this  case  there  is  no  neces- 
sity for  scientific  evidence,  as  there  can  be 
no  doubt  of  the  meaning  of  the  language 
used  by  the  patentee.  His  invention,  as 
he  describes  it,  is  the  mixing  aniline  with 
dry  arsenic  acid,  for  the  purpose  of  producing 
a  rich  purple  colour,  and  he  adds,  "  Or  I 
accelerate  the  operation  by  heating  it  to  or 
near  its  boiling  point"  In  this  description 
the  operation  itself  is  mixing  aniline  with  dry 
arsenic  acid;  the  addition  of  heat  is  de- 
scribed as  merely  accelerating  that  opera- 
tion. There  is  nothing  upon  the  face  of  the 
specification  to  shew  that  the  invention 
described  is  not  in  every  part  of  it  the 
subject  of  a  patent.  But  it  was  proved  in 
evidence,  and  admitted  by  the  plaintiff, 
that  mixing  aniline  with  dry  arsenic  acid 
without  the  application  of  heat  would  pro- 
duce only  a  faint  colour,  quite  unfit  for 
dying  purposes. 

It  was  contended,  on  the  part  of  the 
appellants,  that  the  word  **  or  "  in  the  spe- 


cification ought  to  be  read  ''and";  but 
there  is  nothing  in  the  terms  of  the  descrip- 
tion, nor  upon  the  &ce  of  the  specification 
itself,  justifying  the  Court  in  thus  changing 
the  form  of  the  expression.  It  was  also 
said  that  there  was  a  considerable  body  of 
evidence  to  shew  that  skilled  persons,  to 
whom  the  specificaticm  must  be  taken  to 
be  addressed,  found  no  difiiculty  in  working 
it  out,  and  i4)plied  heat  in  the  process  as 
a  matter  of  course.  Thia,  howevo*,  cannot 
have  any  effect  upon  the  construction  of  ths 
specification.  It  merely  proves  that  the 
description,  though  erroneous,  is  not  likely 
to  mislead  skilled  workmen.  That  the 
description  may  induce  the  necessity  of 
experiments  appears  from  the  evidence  of 
an  experienced  chemist,  who  says,  ''If  X 
found  that  there  was  no  action  witfaoat 
heat,  I  should  heat  it  immediately." 

The  construction  of  the  specification  re- 
maining untouched  by  the  evidence,  aad 
the  Court  being  informed  that  the  invention 
which  is  claimed  is  incapable  of  producing 
the  result  intended,  it  had  no  other  course 
to  pursue  than  to  pronounce  the  patent  to 
be  void. 

It  is  said  that  the  finding  of  the  Yice 
Chancellor  upon  the  issue  as  to  the  specific 
cation  being  compounded  of  law  and  fact, 
and  evidence  being  necessary  in  order  to 
enable  him  to  arrive  at  a  conclusion  upon 
it,  the  Lord  Chancellor,  upon  appeal,  had 
no  power  to  declare  the  patent  to  be  void, 
but  could  only  direct  a  new  trial  In  sup- 
port of  this  proposition  the  Chancery  Regu- 
lation Act,  21  (b  22  Vict  c.  27.  was  referred 
to.  The  5th  section  of  that  act  is  the  one 
applicable  to  this  case,  as  the  trial  took 
place  before  the  Vice  Chancellor  without 
a  jury.  By  the  proviso  at  the  end  of  that 
section  "  Any  person  may  apply  for  a  new 
trial  either  to  the  Judge  before  whom  the 
trial  was  had  or  to  the  Court  of  Appeal  in 
Chancery."  Where  the  trial  is  before  the 
Judge  alone,  of  course  he  has  to  decide 
both  the  law  and  the  fact  If  one  of  the 
issues  raised  before  him  involves  a  ques- 
tion of  law,  the  form  of  his  finding  most 
be  the  same  on  that  issue  as  on  any  of  the 
issues  of  fact  Upon  an  application  for  a 
new  trial  to  the  Court  of  Appeal,  if  that 
Court  differs  with  the  Judge  upon  the  ques- 
tion of  law  can  it  be  said  that  the  Appeal 
Court  must  be  compelled  to  send  the  case 
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down  again  for  a  new  trial,  and  is  not  at 
liberty  to  decide  the  question  itself?  In 
this  case  the  issue  upon  the  specification 
was  in  part  a  question  of  law,  and  the  fact 
which  shewed  its  invaHditj  was  not  only 
proved,  but  admitted  by  the  appellants. 
It  would  be  the  height  of  absurdity  to 
send  the  case  to  a  new  trial  merely  to 
try  an  undisputed  fact  upon  which  the 
construction  of  the  specification  does  not 
depend,  but  which  shews  that  the  patent 
is  Toid. 

I  am  of  opinion  that  the  Lord  Chancellor 
was  quite  justified  in  disposing  of  the  issue 
upon  the  validity  of  the  specification,  as  he 
did ;  and  I  think  that  the  proper  mode  of 
dealing  with  his  decree  will  be  by  affirming 
that  part  of  it  which  declares  the  patent  to 
be  bad  and  void  in  law,  and  to  reverse  it 
so  far  as  it  orders  that  the  findings  of  the 
Vice  Chancellor  be  reversed. 

Lord  Cbakwobth. — I  entirely  concur 
with  my  noble  and  learned  friend.  I  think 
that  the  decree  of  the  Lord  Chancellor 
Westbury  was  in  substance  perfectly  cor- 
rect, although  in  point  of  form  I  agree 
with  my  noble  and  learned  friend  on  the 
woolsack  in  thinking  that  that  part  of  the 
decree  which  reversed  what  are  tiiere  called 
the  findings  of  the  Vice  Chancellor,  was 
nUra  vires,  something  which  the  Lord 
Chancellor  had  no  power  to  do. 

There  is  no  doubt  in  this  case  as  to  the 
construction  of  the  specification.  It  specifies 
two  modes  of  obtaining  the  mixture  which 
produces  the  dyes ;  one  with  and  the  other 
without  the  agency  of  heat  It  was  admitted 
on  the  motion  before  Lord  Westbury,  and 
it  was  also  admitted  on  the  hearing  of  the 
appeal  before  your  Lordships,  that  no  prac- 
HcbI  result  can  be  obtained  without  the 
heat.  This,  clearly,  makes  the  specification 
bad;  it  specifies  two  processes,  whereas  only 
one  is  practicable. 

It  is  no  answer  to  say,  as  was  said  at 
the  bar,  that  any  practical  workman  would 
know  that  the  cool  process  was  bad,  and  so 
would  adopt  the  other.  It  may  be  that  in 
construing  a  specification,  the  Court  may 
sometimes  feel  justified  in  understanding 
the  language  not  according  to  its  ordinary 
meaning,  but  in  the  mode  in  which  it 
would  be  understood  by  skilled  workmen 
called  upon  to  act  according  to  its  direc- 


tions, but  this  does  not  warrant  us  in 
giving  effect  to  a  specification  claiming  two 
things,  one  practicable,  and  the  other 
impracticable,  because  a  skilful  workman 
would  know  that  one  of  them  could  not  be 
acted  upon,  and  so  would  confine  himself 
to  the  other.  This  would  not  be  to  construe 
a  specification  according  to  the  language  of 
workmen,  instead  of  according  to  our 
ordinary  language;  but  to  reject  something 
claimed  by  the  patentee,  because  a  work- 
man would  know  that  it  was  an  imprac- 
ticable claim. 

The  Vice  Chancellor  found  aU  the  issues 
for  the  pLaintiff.  What,  then,  was  the  Lord 
Chancellor  to  do  on  a  motion  for  a  new 
trial  ?  The  Vice  Chancellor  found,  substan- 
tially, that  the  specification  was  good  for 
the  cool  as  well  as  for  the  hot  process.  But 
it  is  admitted  that  this  is  not  so ;  and  this 
was  admitted  before  the  Lord  Chancellor. 
It  was  admitted  that  the  cool  process  pro- 
duces no  practical  result  In  such  circum* 
stances,  the  Court  cannot  be  bound  to  send 
back  to  a  new  trial  a  matter  which,  on  the 
face  of  it,  it  was  obvious  could  lead  to  no 
result.  The  result  must  be  to  find  the 
issue,  as  to  the  specification,  for  the  defen- 
dant. 

This  seems  to  me  to  dispose  of  the  whole 
case.  I  think,  therefore,  that  the  Lord 
Chancellor  was  right  in  declaring  the  patent 
to  be  bad  and  void  in  law.  I  think  he  was 
wrong  in  reversing  the  findings  of  the  Vice 
Chancellor,  for  he  could  not  do  that 

I  concur  with  my  noble  and  learned  friend 
therefore  in  thinking  that  the  course  your 
Lordships  ought  to  adopt  is  to  afiirm  the 
decree  upon  the  first  point,  reversing  it 
upon  the  rest  Nothing  need  be  said  about 
the  costs,  because  there  has  been  no  liti- 
gation. 

That  part  of  the  decree  which 
dedaree  the  patent  to  be  bad 
in  point  of  law,  affirmed. 
That  pari  of  the  decree  which 
orders  thai  the  findings  of 
the  Vice  Chancdlor  be  re- 
versed, reversed;  and  with 
this  direction  the  cause  re- 
mitted, 

Solidton— Mem.  H.  &  F.  ChMter,  forappdlaikti. 
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C»UETS  OF  CHANCERY : 


p(.S. 


LoBsa  Jdsticbs, 
July  19 


ICES,  j 


In  re  THE  eoluno-stock 
company  of  ireland 
(limited). 


Company —  Winding-tip — Shxireholde 
Special  Contract  to  take  Shares — Contri- 
hutory. 

S,  wrote  to  the  secretary  of  a  company 
saying  that  he  was  prepared  to  apply  for 
2,000  shares  upon  being  assured  that  he 
should  receive  contracts  for  the  supply  of 
rolling-stock.  Subsequently  an  interview 
took  place^  after  which  the  secretary  wrote 
to  S,  saying  that  the  hoard  of  directors  had 
agreed  that  if  8,  took  the  shares  cUl  calls 
upon  them  should  be  placed  to  account^ 
instead  of  S,  being  called  upon  to  pay  them, 
and  that  S.  should  have  du  first  contract. 
Upon  this  S,  made  a  formal  application 
for  2,000  shares,  engaging  to  pay  ^^  all 
future  calls  when  required  ;  value  in  rolling" 
stock  cu  arranged";  and  he  paid  the  deposit 
oflL  per  share.  The  shares  were  allotted, 
but  no  notice  of  the  allotment  was  given  to 
S,  nor  were  any  calls  made  upon  him.  The 
deposit  of  2,000^.  imm  afterwards  returned: 
—  Held,  tliat  no  binding  agreement  was 
entered  into  by  S.  to  take  the  shares,  so  cu 
to  render  him  liable  on  the  winding-up  of 
the  company  as  a  contributory. 

This  was  an  appeal  by  the  official  liqui- 
dator of  the  company  from  an  order  of 
Wood,  V.C.,  removing  Mr.  Shackleford's 
name  from  the  list  of  contribatories. 

The  company  was  incorporated  in  1862, 
under  the  Joint-Stock  Companies'  Act 

Mr.  Shackleford  having  received  a  pro- 
spectus, wrote,  on  the  26th  of  July,  to 
the  directors,  as  follows  :  *'I  have  read  the 
prospectus  of  your  company  with  much 
satisfaction,  and  think  the  opening  for  a 
successful  business  is  guaranteed  by  the  in- 
fluence your  board  will  command  among 
railway  interests,  I  am  prepared  to  send  in 
my  application  for  2,000  shares,  accom- 
panied with  a  cheque  for  2,000^.,  upon 
your  assuring  me  that  you  will  use  your 
best  endeavours  to  give  our  firm  the  con- 
tract for  supplying  rolling  stock,  and 
undertaking  that,  in  the  event  of  such  an 
arrangement  not  being  carried  out,  the 
shares  shall  not  be  allotted  to  me,  and  the 
deposit,  consequently,  returned." 


Subsequently,  according  to  Mr.  Sh»Me- 
ford*s  evidence,  an  agreement  was  verbsllj 
made  between  himself  and  the  secretaij 
that  he  should  take  2,000  shares,  but  that 
no  further  payment  in  money,  after  the  \l. 
per  share,  |>ayable  on  application,  should 
be  demanded  in  respect  of  such  shares,  and 
that  all  further  calls  were  to  be  paid  by 
him  in  rolling  stock  suppUed  by  his  fiim. 

On  the  22nd  of  August  the  secretary 
wrote  to  Mr.  Shacklefon^  as  follows :  "At 
our  board  to-day,  the  question  of  your  send- 
ing in  an  application  for  2,000  shares  was 
discussed,  and  it  was  decided  that,  if  joa 
did  so,  you  should  have  the  first  contracts 
of  the  company,  and  that  all  calls  made 
should  be  placed  to  your  account  with  the 
company,  instead  of  your  being  called  upon 
to  pay  them.**  Thereupon  Mr.  Shackleford 
paid  the  deposit  upon  2,000  shares,  and 
wrote  to  the  company  the  following  letter, 
dated  the  23rd  of  August :  "  Having  paid 
2,000/.  to  your  bankers,  I  request  you  will 
allot  to  me  2,000  shares  in  the  Boiling- 
Stock  Company  of  Ireland  (limited),  or 
any  less  number,  which  I  hereby  agree  to 
accept,  and  to  pay  the  further  sum  of  U 
per  share  on  the  number  allotted  to  me, 
and  all  future  calls  when  required,  value  in 
rolling  stock  as  arranged;  and  I  further 
authorize  you  to  insert  my  name  on  the 
register  of  shareholders  of  the  company  for 
the  number  of  shares  that  may  be  allotted 
to  me." 

The  shares  were  allotted  to  him  by  the 
directors,  but  no  notice  of  the  allotment 
was  sent  to  Mr.  Shackleford;  Ids  name  was 
entered  upon  the  register  of  shareholders 
for  2,000  shares.  He  did  not  pay  the  U 
per  share  payable  upon  allotment,  nor  was 
he  applied  to  for  it;  neither  was  any  notice 
of  subsequent  calls  sent  to  him.  No  order 
for  rolling-stock  was  g^ven  to  him  or  his 
firm.  Subsequently  an  attempt  was  made 
by  the  directors  to  amalgamate  the  com- 
pany with  another  company,  the  General 
Boiling-Stock  Company  (lomited),  which 
attempt  being  ultra  vires  was  abandoned, 
but  an  arrangement  was  made  that  share- 
holders in  the  Irish  company,  if  unwilling 
to  take  shares  in  the  General  Boiling-Stock 
Company,  should  receive  back  the  amount 
of  their  subscriptions.  Under  this  arrange- 
ment Shackleford  received  back  the  2,000^ 
which  he  had  paid.   Both  of  the  companies 
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were  afterwards  ordered  to  be  wound  up 
by  the  Court,  and  the  official  liquidator  of 
the  Irish  company  sought  to  include  Mr. 
Shackleford's  name  in  the  list  of  contribu- 
tones  for  2,000  shares.  Vice  Chancellor 
Wood  having  ordered  his  name  to  be  re- 
moved from  the  list,  the  present  appeal  was 
brought 

Mr,  Giffard  and  Mr,  Lindley^  for  the 
appellant,  contended  that  a  complete  con- 
tract to  take  the  shares  had  been  entered 
into,  and  although,  if  orders  for  rolling- 
stock  had  been  given,  the  price  would  have 
had  to  be  set  ofif  against  the  calls  upon 
the  shares,  yet  the  liability  in  respect  of  the 
shares  was  fully  incurred,  and  full  autho- 
rity was  given  for  the  insertion  of  Mr. 
Shacklefoid's  name  in  the  register;  the 
arrangement  as  to  orders  being  collateral. 
They  cited 

In  re  the  Universal  Provident  Associor 
tion^  DanieVs  case,  26  Law  J.  Rep. 
(n.s.)  Chanc.  563;  s.c.  23  Beav.  568; 
IDeGexA  J.  372. 
In  re  the  New  Theatre  Company^ 
Blaxam's  ccue,  33  Law  J.  Rep.  (n.s.) 
Chanc.  574. 
In  re  the  Cosmopolitan  Assurance  Com- 

pany,  NickolVs  case,  24  Beav.  639. 
The  Companies'  Ady  1862,  m.  16,  70, 
75. 
And  they  commented  on 

In  re  the  Universal  Salvage  Company^ 

Woodfairs  case,  3  De  Qex  &  S.  63. 
In  re  the  Sunken  Veesels  Recovery  Com- 
pany, Wood's  case,  28  Law  J.  Rep. 
(N.s.)  Chanc.  899;  s.c.  3  De  Gex  & 
J.  85. 

Mr,  RoU  and  Mr.  G,  Hastings,  for  the 
respondent,  contended  that  either  there  was 
no  concluded  agreement  to  take  shares — 
In  re  the  Adelphi  Hotel  Company^  Best's 
case,  34  Law  J.  Rep.  (n.s.)  Chanc. 
523;  8.C,  2  De  Gex,  J.  &  S.  650; 
or,  if  there  was  a  complete  agreement,  it 
was  one  such  as  might  lawfully  be  made, 
that  no  money  liability  was  to  be  incurred, 
but  calls  were  to  be  paid  in  rolling-stock 
or  not  at  all.   The  cases  of 

In  re  the  Universal  Salvage  Company, 

WoodfalVs  case,  ubi  supra. 
In  re  the  Sunken  Vessels  Recovery  Com- 

pony,  Wodd^s  Case,  ubi  supra. 
Kiw  SiBiK,  36.— CHAva 


were  exactly  in  point,  and  governed  the 
present  case. 

Mr,  Giffard,  in  reply. 

Lord  Justice  Knight  Bbucb  said — In 
order  that  a  contract  may  be  complete 
between  two  parties,  they  must  agree  to 
the  same  set  of  terms.  The  evidence  in  this 
case  does  not  prove,  to  my  mind,  that  the 
parties  to  the  alleged  contract  ever  did  so 
agree.  Therefore,  the  case  of  the  appellant 
wholly  fails,  and  I  think  that  the  Vice 
Chancellor  could  not  have  done  otherwise 
than  he  did. 

Lord  Justice  Turner. — I  am  not  so 
dear  as  my  learned  Brother  is  upon  this 
case,  although,  on  the  whole,  I  incline  to 
the  opinion  that  the  appellant  has  not 
established  his  case.  Mr.  Giffard  rested  his 
case  upon  the  letter  of  the  22nd  of  August 
as  being  a  simple  acceptance  of  the  offer 
made  by  Mr.  Shackleford.  I  cannot  quite 
arrive  at  that  conclusion.  The  letter  was 
as  follows — [His  Lordship  read  Mr.  Shackle- 
ford's  letterj.— The  effect  of  that  letter 
would  be,  that  if  orders  were  given  of  a 
less  value  than  the  amount  of  the  calls,  Mr. 
Shackleford  would  be  left  liable  for  the 
difference.  Mr.  Shackleford  seems  so  to 
treat  it  in  his  answer.  He  does  not  fall  in 
with  the  view  expressed  by  the  secretary ; 
but  he  must,  I  think,  looking  at  the  facts 
of  the  case,  be  considered  as  insisting  that 
all  caUs  were  to  be  paid  in  rolling-stock, 
and  not  merely  the  excess  I  have  referred 
to.  There  was  therefore  a  variation  of  the 
terms  of  the  secretary's  letter,  which  ought 
to  have  been  accepted  to  make  a  concluded 
agreement  As  to  the  authority  given  by 
the  respondent  to  place  his  name  upon  the 
register,  this  must  be  read  in  connexion 
with  the  other  facts.  The  order  will  then 
be  affirmed.  Costs  of  both  parties  out  of 
the  estate. 

Soliciton^Mesin.  ABhont,  Morris  k  Co.,  for  ftp- 
pelUoit ;  Mr.  J.  T.  Vimng,  for  rwpondent. 
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COURTS  OF  CHANCERY : 


[N.& 


EY,V.C.l 

',  30.      I 


In  re  thb  ska  and 

RITSB    MARINE    IN- 
BURANCK  COMPANY. 


Companies'  Act,    1862  • 
Petition — Practice. 


Winding-up 


The  Court  will  not  interfere  in  the  wind- 
ing-up  of  a  company,  where  the  number  of 
shareholders  is  very  small,  and  no  diffir 
cutties  exist  in  the  way  of  a  voluntary 
winding-up. 

This  was  a  petition  praying  for  the 
compulsory  winding-up  of  the  above  com- 
pany, or  for  a  voluntary  winding-up  under 
the  supervision  of  the  Court  It  appeared 
that  the  company  consisted  of  only  seven 
persons,  and  that  out  of  20,000  shares  only 
590  had  been  taken  up,  of  which  the 
petitioner  held  200.  No  business  had  ever 
been  transacted  by  the  company  since  its 
formation. 

There  were  no  debts  or  liabOities.  Some 
arrangements  had  been  made  for  an  amal- 
gamation with  the  Insurance  Corporation, 
under  which  company  the  petitioner  was 
an  underwriter.  Since  the  presentation  of 
the  petition  a  resolution  for  a  voluntaiy 
winding-up  had  been  passed. 

Mr.  W.  Morris,  in  support  of  the  peti- 
tion, referred  to  the  case  of 

The  Strand  Hotel  Company,  10  Soli- 
citors* Journal,  807, 
where  the  Master  of  the  Rolls  had  con- 
sented to  the  appointment  of  a  liquidator 
and  a  winding-up  under  the  supervision  of 
the  Court. 

Mr.  Glasse  and  Mr.  Burgett  opposed 
the  petition,  and  referred  to 

In  re  the  Natal  Company,  1  Hem.  k  M. 
639. 
Mr.  Morris,  in  reply. 

RiNDERSLEY,  Y.C.  expressed  his  concur- 
rence with  the  decision  of  Vice  Chancellor 
Wood  in  In  re  the  Natal  Company,  and 
with  the  view  there  taken  of  the  intention 
of  the  act  in  respect  of  winding  up  joint- 
stock  companies.  Salutary  and  beneficial 
as  its  pro\'isions  might  be  for  working  out 
justice  between  a  large  body  of  shareholders 
and  their  creditors,  they  were  not  intended 
to  apply  to  cases  where  the  number  of 
shareholders  was  veiy  small,  and  no  dificul- 


ties  existed  in  the  way  of  volnntaiy  winding 
up.  The  present  case  came  entirely  within 
the  principle  of  that  decision,  the  number 
of  shareholders  being  smaller  (seven,  instead 
of  nine),  and  there  being  no  evidence  or 
aUegation  in  the  present  petition  to  shew 
the  existence  of  any  debt  at  all,  whereas  in 
the  Natal  case  a  deficiency  was  anticipated 
in  respect  of  one  alleged  debt.  The  ioter- 
ference  of  the  Court  in  the  present  case 
was  also  further  precluded  by  the  oontein- 
plated  amalgamation  of  the  company  with 
the  Insurance  Corporation. 

PetiUon  dismissed,  with  costs. 

SoUdton — MesBia.  ABhunt,  Morris  h  Ca,  fw 
petitionen;  Measra.  Howard,  DoUxnan  k  Low- 
ther,  for  the  company. 


EiNDERSLEY,  V.C.  )  JXNKIN3  W.  B178HBT.* 

Jane  30.  /  Na  2. 

Production  of  Documents — Privileged 
Communications. 

Letters  written  by  one  defendant  to  his  co- 
defendant,  with  directions  to  transmit  them 
to  their  common  solicitor, — Held,  priwUeged. 

A  case  submitted  to  counsel  for  opinion, 
-ante  litem  motam,  but  having  reference  to 
other  litigation  then  going  on  and  afectmg 
the  subject-matter  of  the  present  suit, — Beld, 
privileged. 

This  was  an  adjourned  summons  for  the 
production  of  certain  documents  in  respect 
of  which  the  defendant  claimed  privilege. 

The  suit  was  instituted  for  an  equit^le 
ejectment,  the  question  in  dispute  bmg 
the  right  to  work  certain  coal  mines  under 
the  "  Gelly ''  Mountain,  in  Glamorganshire, 
and  an  adjoining  common,  whichi  the  defen- 
dants, who  were  in  possession,  claimed,  as 
forming  part  of  a  manor  whereof  they  were 
lords. 

The  case  is  reported,  on  a  previous  sum- 
mons for  the  production  of  documents — 
ante,  400. 

Among  the  documents  now  sought  to  be 
protected  were — 

First,  certain  letters,  having  reference  to 
the  matters  at  issue  in  the  suit,  which  had 
been  written  by  one  defendant  to  his  co- 
defendant,  with  directions  to  transmit  them 
*  Soe  ante,  400. 
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to  tlkoir  common  solicitor,  and  which  had 
been  bo  transmitted  accordingly. 

Secondly,  a  case  which  had  been  sub- 
mitted to  counsel  for  opinion  in  1843,  ante 
litem  motani,  but  subsequent  in  date  to  the 
origin  of  the  question  now  in  dispute.  It 
i4)peared  that  this  case  had  been  prepared 
by  solicitors  on  behalf  of  John  Grant,  the 
defiandauts'  predecessor  in  title,  with  refer- 
ence to  some  litigation  then  going  on  with 
the  Duchy  of  Lancaster  respecting  the  same 
property. 

Mr,  Eventty  for  the  plaintiff^  contended 
that  the  rule  requiring  the  production  of 
letters  between  co-defendants  was  strictly 
applicable  to  thehrst-mentioned  documents. 
With  regard  to  the  case  submitted  to 
counsel,  it  had  reference  to  a  different 
suit,  and  was  prior  in  time  to  the  institu- 
tion of  the  present  suit,  and  could  not, 
therefore,  be  privileged. 

Mr,  DunninffyioTtke defendants,  claimed 
privilege  for  the  letters  as  being  in  fact 
communications  between  tEe  defendants 
and  their  solicitor,  and  coming  within  the 
general  rule— 

Walker  v.  Wildman,  6  Mad.  47. 

Bunhury  v.  Bunhuryy   2  Beav.    173; 
8.  c.  9  Law  J.  Bep.  (n.b.)  Chanc.  1. 

Reid  V.  Langlois,  1  Mac  &  Qor.  627 ; 
ac.  19Law  J.  Rep.  (N.8.)Chanc.  337. 

Hooper  v.  Qunim,  2  Jo.  &  H.  607. 

Carpmael  v.  Poiw,  1  PhiL  687  ;  b.  c 
15  Law  J.  Rep.  (n.s.)  Chanc.  275. 
With  regard  to  the  case  for  counsel's 
opinion,  the  fietct  of  its  having  been  sub- 
mitted in  reference  to  previous  litigation 
did  not  remove  the  protection  always  ac- 
corded to  professional  communicationB  of 
that  nature. — ^He  referred  to  the  cases  of 

FUght  V.  Bobineon,  8  Beav.  22;   &c 

13  Law  J.  Rep.  (n.s.)  Chanc.  425. 
Holmes  v.  Baddeley,  1  PhiL  476;   s.c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  113. 
Combe  v.   ^   Corporation  of  London^ 

1  You.  &  CoL  C.C.  631. 
Lord  Walnngham  v.  Ooodrickey  3  Hare, 

122. 
Woods  V.  Wood9y  4  Hare,  83  ;   s.  a  13 

Law  J.  Rep.  (n.s.)  Chanc  98. 
Ptnruddock  v.  Hammond^  1 1  Beav.  59. 
Galley  v.  Bichardsy  19  Beav.  401. 
Lawrence  v.  Campbelly  4  Drew.   485 ; 

s.c.  28  Law  J.  Rep.  (n.s.)  Chanc.  780. 
Mr,  EveriUy  in  reply. 


KiNDESSLEY,  Y.C. — ^As  to  the  first  pointy 
I  have  no  doubt  that  letters  written  by 
one  defendant  to  a  co-defendant,  with 
directions  to  send  them  on  to  their  joint 
solicitor,  ought  to  be  privileged. 

As  to  the  case  stated  for  counsers 
opinion,  it  appears  that  it  can  have  no 
direct  reference  to  the  present  suit,  be- 
cause it  is  prior  in  date  to  the  institution 
of  this  suit ;  but  inasmuch  as  the  quea- 
tion  now  in  issue  had  arisen  at  that  time, 
and  the  subject-matter  of  the  litigation 
then  going  on  was  the  same  as  in  the  pre- 
sent suit,  it  is  impossible  to  say  how  hx 
the  matters  stated  or  referred  to  in  that 
case  may  bear  upon  the  points  which  arise 
in  the  present  suit 

There  seems  to  be  no  case  precisely  in 
point  with  this ;  but  it  is  of  great  import- 
ance that  professional  communications  be* 
tween  solicitors  and  counsel  should  be  pro- 
tected, and  I  think  that,  upon  the  principle 
of  the  cases  which  have  been  cited,  this 
document  ought  also  to  be  held  privileged. 
Costs  to  be  costs  in  the  cause. 

Soliciton— Mr.  W.  M.  Hacon,  agent  for  Mr.  C. 
M.  ThomaB,  Neatb,  for  plaintiff;  Meanv.  Mere- 
dith &  Locas,  agents  for  Mesas.  Osborne,  Ward 
&  Co.|  Bristol,  for  defendants. 


JASMAN  V,  YTK. 


-"  Die  without  Issue 


Wood,  V.C. 

June  22 

July  6. 

Will — Construction 
in  the  Lifetime  of  B.** 

Testator  since  the  Wills  Act  devised  real 
estaie  to  Ay  and  if  he  should  die  without 
leaving  lawful  issue  in  the  lifetime  of  By 
then  over.  A.  died  in  the  lifetime  of  By 
leaving  issue  one  childy  who  also  died  in  the 
lifetime  of  B : — Held,  following  Crowder  v. 
Stone  (1),  that  the  gift  over  took  effect. 

This  was  an  administration  suit. 

Daniel  Jarman^the  testator  in  the  cause, 
by  his  will,  dated  the  8th  of  July,  1845, 
gave  and  bequeathed  unto  his  grandson 
Robert  Pantin  a  legacy  of  200/.,  to  be  paid 
to  him  on  attaining  the  age  of  twenty-one 
years;  but  if  he  should  attain  such  age  in 

(1)  8  Rots.  217;  a  c.  7  Lsw  J.  Rep.  Chsnc.  9  K 
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the  lifetime  of  the  testator^s  wife,  then 
immediately  after  her  death.  And  the 
testator  also  gave,  devised  and  bequeathed 
nnto  his  granddaughter  Sarah  Pantin  his 
one-sixth  share  or  interest  in  the  freehold 
house  and  premises  No.  12,  Nelson  Cres- 
cent, with  the  appurtenances,  and  of  the 
household  goods  and  furniture  therein ;  and 
also  gave,  devised  and  bequeathed  unto  his 
granddaughter  Lina  Pantin  his  one-sixth 
share  or  interest  in  the  freehold  house  and 
premises  No.  6,  Sion  Hill,  with  the  appur- 
tenances,  and  also  the  household  goods  and 
furniture  therein;  and  if  the  said  Robert 
Pantin,  Sarah  Pantin  and  lina  Pantin 
should  all  die  before  attaining  the  said  age 
of  twenty-one  years,  or  in  the  lifetime  of 
his  (the  testator's)  wife,  without  leaving 
lawful  issue,  then  the  testator  gave  and 
bequeathed  the  legacy  of  him  or  her  so 
dying  unto  the  survivor  or  survivors  of 
them;  and  if  all  his  (the  testator's)  said 
grandchildren  should  happen  to  die  under 
the  age  of  twenty-one  years,  or  in  the 
lifetime  of  the  testator's  wife,  without 
issue,  then  their  legacies  should  fall  into 
and  form  part  of  the  residue  of  the  testator's 
real  and  personal  estate. 

Robert  Pantin  attained  the  age  of  twenty- 
one  years,  and  died  in  the  lifetime  of  the 
testator's  widow,  without  having  been 
married. 

Sarah  Pantin  attained  the  age  of  twenty- 
one  years,  and  was  married  to  Alfired  Rust, 
and  died  in  the  lifetime  of  the  testator  s 
widow,  leaving  issue  one  child  only,  who 
afterwards  died  under  twenty-one  in  the 
lifetime  of  the  testator's  widow.  Alfred 
Rust  was  still  living.  Lina  Pantin  also  was 
still  living,  and  had  attained  the  age  of 
twenty-one  years. 

The  testator's  widow  was  now  dead;  and 
the  question  was,  as  to  the  parties  entitled 
to  the  share  of  the  house  and  furniture 
originally  devised  to  Sarah  Pantin. 

Mr,  Roll  and  Mr,  Uaddan^  for  the 
plaintiff. 

Mr,  Giffard  and  Mr,  Burgett^  for  Lina 
Pantin. — The  question  is  as  to  the  effect 
of  the  words  by  which  the  testator  provides 
that  in  case  Robert  Pantin,  Sarah  Pantin 
and  Lina  Pantin  should  all  die  in  the  life- 
time of  his  wife  without  lawful  issue,  the 
legacy  of  the  party  dying  shall  go  over  to 


the  survivor  or  survivora     "All  **  here  is, 
it  is  clear,  to  be  read  as  equivalent  to  ''  any 
of  them."     Assuming  this,  then,  adopting 
Mr.  Jarman's  huiguage  (2),  three  constrac- 
tions  present  themselves  :  "  First,  to  read 
the  words  as  applying  to  the  contingency 
of  Sarah  dying  in  the  lifetime  of  the  tes- 
tator's widow  without  leaving  issue  living 
at  her  (Sarah's)  death ;  secondly,  to  con- 
strue them  as  pointing  to  the  event  of 
Sarah  djring  in  the  lifetime  of  the  widow, 
and  of  iJiere  being  a  failure  of  issue  at  any 
time,  i,  e,  during  the  life  of  the  widow  or 
afterwards  ;  thirdly,  to  read  the  phrase  ss 
denoting  the  event  of  Sarah  dying,  and  of 
there  bmg  an  extinction  of  her  issue,  bat 
both  events  happening  in  the  lifetime  of 
the  widow."  Mr.  Jarman,  it  is  true,  inclines 
to  the  second  construction  ;  but  the  case  of 
Crowder  v.  Stonty  3  Russ.    217;  8.<x 

7  Law  J.  Rep.  Chanc.  93, 
is  a  direct  authority  in  favour  of  the  third 
construction,  and  is  supported  by  the  re- 
marks of  Vice  Chancellor  Wood  in 

Greenwood  v.     Verdony    1     Kay   k  J. 

74,  89;  S.C.  24  Law  J.  Rep.  (k.s.) 

Chanc.  65. 
If  this  be  so,  the  provision  of  the  WiUs 
Act  (1  Vict,  c  26.  s.  29.)  has  no  applica- 
tion, since  that  only  applies  where,  under 
the  old  law,  the  words  would  have  implied 
an  indefinite  failure  of  issue;  not  where,  as 
here,  the  failure  must  happen  within  a 
definite  period — 

PelU  V.  Brovniy  Cro.  Jac  590. 

Mr,  Morsheady  for  the  father  of  Sarah 

Rust,  claiming  as  her  heir-at-law,  contended 

that  the  first  construction  was  the  true  one. 

FelU  V.  Brown  (loc  cit.J 

Doe  d.    Knight  v.    Chaffey^  16   Mee. 

k  W.  666;  8.C.  17  Law  J.  Rep.  (n.s,) 

Exch.  154. 

Mr,  Bardswelly  for  the  residuary  legatee. 
Alfired  Rust  had  been  served  with  notice 
of  decree,  but,did  not  appear. 

Wood,  V.C.  (July  6)  said  that  he  was 
unable  to  distinguish  the  present  case  from 
Crowder  v.  BtMu.  He  agreed  with  Mr. 
Giffard's  argument,  that  the  Wills  Act 
had   no  application  in  the  present  case. 

(2)  VoL  2,  M  edit.  p.  483. 
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He  must  therefore  hold  that  the  gift  over 
took  effect  in  favonr  of  Ldna  Pantin. 


Solicitors — Meesrs.  Meroer  &  Mercer,  for  all  parties 
interested. 


KiKDEBSLET,  V.C.  ) 

Y^   j'      J.  BLYTH  V,   CAEPENTER. 

Stock  Mortgage — Redemption — Amount 
to  be  replaced, 

A  Hock  mortgage  was  made  for  a  term  of 
yearB^  for  securing  the  re-transfer  of  stock 
at  the  end  of  the  term,  and  payment  in  the 
mean  time  of  interest  calculated  on  the  pro- 
ceeds of  the  stock  sold  to  raise  the  loan.  The 
mortgage  having  been  allowed  to  run  after 
the  end  of  the  term,  and  the  stock  having 
fallen  in  price: — Held,  upon  petition  treaied 
as  a  redemption  suit,  that  the  mortgagee  was 
not  entitled  to  the  market  valtie  of  the  stock 
at  the  end  of  the  term,  but  that  the  mort- 
gagor could  redeem  on  replacing  the  specific 
ammtnt  of  stock  originally  sold. 

This  was  a  petition  in  the  above-named 
suit,  and  in  another,  instituted  by  the 
official  manager  of  the  Warwick  and  Wor- 
cester Railway  Company,  with  which  the 
testator  in  the  former  suit  had  been  con- 
nected ;  and  the  object  of  the  petition, 
which  was  presented  by  the  official  manager, 
was  to  settle  these  suits  upon  certain  terms. 

By  arrangement,  the  hearing  of  the  peti- 
tion was  to  be  treated  as  the  hearing  of  a 
suit  for  the  redemption  of  certain  mortgage 
securities,  constituting  a  species  of  stock 
mortgage,  though  not  exactly  what  is  ordi- 
narily known  by  that  term.  The  question 
which  arose  upon  it  was  as  to  the  amount 
of  stock  to  be  replaced,  the  same  having 
fallen  in  value  since  the  day  fixed  for  the 
re-transfer. 

The  securities  were  in  similar  terms; 
the  principal  one  being  an  indenture  of 
mortgage,  dated  the  28th  of  July,  1866,  by 
which,  after  reciting  that  Jane  Carpenter, 
R.  Atkins  and  W.  Carpenter  had  agreed  to 
lend  to  George  Carpenter  and  Amelia  Car- 
penter the  sum  of  3,000/.,  to  be  raised  by 
the  sale  of  an  amoimt  of  stock  sufficient  to 
produce  that  sum,  and  had  accordingly,  on 
the  29th  of  January,  1856,  sold  out  2,250^ 


new  3/.  per  cent  Bank  annuities  and  1,012/. 
3/.  per  cent,  consolidated  Bank  annuities 
standing  in  their  joint  names,  and  paid 
the  net  proceeds  of  such  sale,  amounting  to 
3,000/.,  to  the  said  George  Carpenter,  or 
for  purposes  directed  by  him ;  it  was  wit- 
nessed that,  in  consideration  of  the  3,000/. 
so  paid  as  aforesaid,  the  said  George  Car- 
penter and  Amelia  Carpenter  covenanted 
with  the  said  Jane  Carpenter,  R.  Atkins 
and  W.  Carpenter  that  the  covenantors, 
their  heirs,  executors  or  administrators,  or 
some  or  one  of  them,  would,  on  the  3l8t 
of  January,  1862,  purchase  or  transfer  the 
capital  sums  of  2,250/.  new  31.  per  cent. 
Bank  annuities  and  1,012/.  3/.  per  cent, 
consolidated  Bank  annuities  into  the  names 
of  the  said  Jane  Carpenter,  R.  Atkins  and 
W.  Carpenter,  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  administrators 
of  such  survivor,  or  their,  her  or  his  assigns, 
and  would  in  the  mean  time  and  until 
such  purchase  or  transfer  of  the  said  capital 
sums  pay  to  the  said  Jane  Carpenter,  R. 
Atkins  and  W.  Carpenter,  and  the  sur- 
vivors and  survivor  of  them,  and  the  execu- 
tors or  administrators  of  such  survivor, 
and  their,  his  or  her  assigns,  interest  after 
the  rate  of  5/.  per  cent,  per  annum  on  the 
said  sum  of  3,000/.,  by  equal  half-yearly 
portions,  on  the  31st  of  July  and  the  31st 
of  January  in  every  year,  and  would  make 
such  purchases  or  transfers  and  payments 
as  aforesaid  without  any  deduction.  Then 
followed  a  conveyance  to  the  mortgagees 
of  the  premises  agreed  to  be  mortgaged, 
and  then  a  proviso  for  redemption  of  the 
mortgaged  property,  if  the  said  George 
Carpenter  and  Amelia  Carpenter,  their 
heirs,  executors  and  administrators,  or  some 
or  one  of  them,  should  well  and  truly  pur- 
chase or  transfer  into  the  names  or  name  of 
the  said  Jane  Carpenter,  R.  Atkins  and  W. 
Carpenter,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of 
such  survivor,  or  their  or  his  or  her  assigns, 
the  said  capital  sums  of  stock  thereinbdbre 
covenanted  to  be  purchased  or  transferred, 
on  or  at  the  day  or  time  thereinbefore  ap- 
pointed for  the  purchase  or  transfer  of  the 
same,  and  also  should  in  the  mean  time, 
and  until  purchase  or  transfer  of  such 
capital  sums,  pay  or  cause  to  be  paid  to 
them  or  him  interest  on  the  said  sum  of 
3,000/.,  at  the  rate  and  times  and  in  manner 
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aforesaid,  and  ahonld  in  the  mean  time 
peiform  the  covenants  to  be  observed  by 
them  as  therein  mentioned.  Then  followed 
a  power  of  attorney  to  the  mortgagees  to 
recover  the  stock,  with  a  power  of  sale 
exercisable  in  case  default  should  be  made 
in  the  purchase  or  transfer  of  the  sums  of 
stock  secured  thereby,  or  in  pa3rment  of  the 
interest  upon  the  sum  of  3,000/.  for  three 
months  after  the  same  should  have  become 
due,  or  in  performing  any  of  the  covenants 
therein  contained,  and  the  proceeds  of  sale 
were  to  be  applied  in  the  iirst  place  in  pay* 
ment  of  the  costs  of  sale,  and  all  arrears 
of  interest  secured  thereby;  and  in  the  next 
place  in  the  purchase  of  the  capital  sums 
of  2,250/.  new  3/.  per  cent  Bank  annuities, 
and  1,012/.  3/.  per  cent  consolidated  Bank 
annuities,  the  original  amounts  sold  out, 
and  the  surplus  was  to  be  handed  to  the 
mortgagors. 

The  mortgage  was  not  discharged  on 
the  3l6t  of  January,  1862.  In  September, 
1857,  the  interest  being  in  arrear,  the 
mortgagees  entered  into  possession  of  part 
of  the  mortgaged  property,  and  they  were 
still  in  possession  at  the  hearing  of  this 
petition.  They  had  retained  their  interest 
on  the  3,000/.  as  upon  a  continuing  mort- 
gage, neither  suing  upon  the  covenant  nor 
proceeding  to  foreclose. 

The  price  of  consols  and  new  3/.  per 
cents  was  considerably  lower  now  than  it 
was  on  the  31st  of  January,  1862,  the  day 
appointed  by  the  mortgage  for  the  re- 
transfer  of  the  stock;  and  the  question 
was,  whether  the  mortgagees  were  not 
entitled  to  the  market  value  of  the  stock 
on  the  31  st  of  January,  1862,  and  not 
merely  to  a  replacement  of  the  two  specific 
sums  sold  out 

Mr,  Marten^  for  the  mortgagees. — The 
mortgagees  are  entitled  to  have  the  market 
value  of  the  stock  on  the  31st  of  January, 
1862,  the  day  on  which  the  purchase  should 
have  been  made. 

F&rreist  v.  Elv>€S,  4  Ves.  492. 
The  proviso  for  redemption  refers  verbatim 
to  the  covenant,  and  what,  at  law,  would 
be  the  measure  of  damages  for  breach  of 
the  covenant?  Clearly,  if  the  stock  had 
fallen,  the  plaintiff  could  recover  at  law 
the  market  value  of  the  stock  at  the  time 
appointed  by  the  covenant  for  the  transfer: 


bnthewonld  also  have  the  option  of  tiddsg 
the  stock,  if  its  value  had  risen. 

M'Arthur  v.  Seaforth,  2  Taunt  257, 
where  the  rule  is  stated  to  be  that  "  on  a 
failure  to  replace  stock,  the  measure  of 
the  damages  is  the  price  at  the  day  when 
it  ought  to  have  been  replaced,  or  the  price 
at  the  day  of  the  trial,  at  the  option  of 
the  plaintiff."  Is  there  then  any  equitable 
ground  for  cutting  down  the  amount  reco- 
verable at  law?  I  submit,  none.  The  power 
was  exercisable  at  the  mortgagees*  option, 
and  they  might  have  waited  till  stocb 
were  higher.  This  is  a  forced  redemption, 
and  the  question  is,  what  can  they  now  be 
compelled  to  accept?  There  has  been  no 
waiver  of  the  m6rtgagees*  strict  right 
They  are  at  liberty  to  rely  on  their  cotc- 
nant  and  security,  and  ought  not  to  be 
prejudiced  because  they  did  not  compd  a 
transfer  inmiediat^y  upon  default 

Mr,  Archibald  Smithy  for  the  mort- 
gagors.—  This  is  the  ordinary  form  <^ 
a  stock  mortgage  where  interest  is  to 
be  paid  upon  a  fixed  sum.  So  fer  as 
regajrds  the  interest,  which  is  payable  at  5L 
per  cent,  upon  the  cash  advanced,  it  is  a 
money  mortgage,  but  inasmuch  as  the 
stock  is  to  be  replaced,  it  is  a  stock  mortr 
gage  qvoad  the  principaL  The  mortgage 
was  not  paid  off  on  tJie  day  named,  and 
by  mutual  consent  it  has  been  k^  ali^ 
ever  since,  but  the  transaction  has  gone 
on  upon  the  original  terms,  that  is,  the 
replacement  of  the  specific  sums  of  stock, 
whenever  the  mortgage  should  be  paid  o£ 
The  mortgagees  have  waived  their  legal 
right,  and  have  no  option,  as  contended; 
all  they  can  require  is  to  have  the  stock 
repUced  Forrest  v.  Elwes  was  the  case 
of  a  debt  secured  by  bond,  as  was  that  of 
M* Arthur  v.  Seaforih,  and  neith^  applit* 
here.  Besides  which  the  princifdes  in  the 
former  must  not  be  carried  too  &r — 

Coote  on  Mortgages^  357. 

PoweU  on  MorigageB^  1066. 
Mr,  Marten,  in  reply. — ^The  mortgagon 
do  not  dispute  the  &ct,  that  in  an  action 
on  the  covenant  the  mor^agees  could 
recover  the  full  amount  claimed ;  therefore 
either  there  is  some  equitable  ground  for 
not  allowing  the  full  claim,  or  it  must  be 
shewn  to  be  barred  by  some  special  cause 
of  laches  or  acquiescence.  The  cases  cited 
shew  that  there*  is  no  general  principie  of 
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equity  upon  which  the  legal  effect  of  the 
covenant  will  be  cut  down.  They  were 
cases  of  bonds,  where  the  penalty  was  cut 
down  to  what  was  due  according  to  the 
condition;  but  there  is  no  principle  of 
equity  by  which  the  condition  itself  would 
ever  be  cut  down.  And  in  the  case  of 
a  mortgagor,  though  equity  allows  the 
mortgagor  to  redeem,  yet  the  terms  of 
the  redemption  must  be  measured  by  what 
would  be  recovered  at  law  upon  the  cove- 
nant. Forrest  v.  Mwe»  was  not  decided 
on  the  Usury  Laws,  and  indeed  was  distin- 
giushed  from  cases  affected  by  those  laws 
in 

Barnard  v.  Young^  17  Ves.  44. 
It  is  said  that  there  is  some  special  ground 
of  equitable  interference,  either  waiver  or 
laches.  But  at  what  point  of  time  is  the 
waiver  to  be  fixed,  and  how  can  the  receipt 
of  the  interest  affect  our  rights  as  to  the 
principal,  or  how  can  our  not  insisting  on 
being  paid  off  prejudice  our  right  now? 
The  inference,  if  any,  from  the  receipt  of 
interest  on  the  3,000/.  is,  that  the  parties 
had  agreed  to  treat  it  as  a  mortgage  for 
that  principal  sum,  which,  though  less  than 
the  value  we  now  claim,  is  more  than  the 
present  value  of  the  stock.  At  all  events, 
therefore,  we  are  entitled  to  the  3,000/.,  if 
not  to  the  full  compensation  we  bargained 
for. 

KiNDERSLBY,  V.C. — By  agreement  be- 
tween the  parties  the  Court  is  to  deal  with 
this  case  on  the  same  footing  as  if  a  bill 
had  been  filed  to  redeem  the  mortgage;  and 
the  question  is,  if  such  a  bill  were  filed, 
what  would  the  Court  do.    The  mortgage 
is   not   quite  what  is  commonly  called  a 
stock  mortgage,  but  it  is  of  this  nature: 
the  mortgagees  being  asked  to  lend  3,000/., 
a^ee  to  do  so  for  six  years,  on  the  terms 
of  being  paid  5/.  per  cent,  interest  on  the 
3,000/.  during  that  time;  but,  in  order  to 
lend  the  money,  they  have  to  sell  out  so 
much  stock,  and  as  they  do  not  like  to  take 
the  risk  of  the  fluctuation  in  the  price  of 
the   funds,  they  stipulate  that  at  the  end 
of  the  six  years,  instead  of  being  repaid  the 
3,000/.,  they  shall  have  the  same  amount 
of  stock  transferred  to  them  as  they  sold 
out   to  raise  the  3,000/.     In  an  ordinary 
stock  mortgage  so  much  interest  only  is 
paid  as  is  equivalent  to  the  dividends  of 


the  stock  sold;  but  this  may  be  considered 
as  a  stock  mortgage  quoad  the  principal, 
though  quoad  the  interest  it  is  a  money 
mortgage.  Since  the  abolition  of  the  Usury 
Laws  such  a  transaction  is  perfectly  legal 
The  time  fixed  for  the  re<transfer  of  the 
stock  was  the  31st  of  January,  1862,  and 
the  mortgage-deed  contains  a  covenant  for 
the  transfer  on  that  day  into  the  names 
of  the  mortgagees  of  the  amount  of  stock 
which  they  had  sold  out  to  raise  the  3,000/., 
and  for  the  payment  of  5/.  per  cent,  interest 
in  the  mean  time.  Then  follows  a  proviso 
for  redemption  upon  the  due  fulfilment  of 
the  covenant,  and  a  power  of  sale  in  case 
the  terms  of  the  covenant  should  not  be 
fulfilled. 

It  is  contended,  on  the  part  of  the  mort- 
gagees, that  if  they  were  now  to  bring  an 
action  at  law  on  the  covenant  they  would 
recover,  by  way  of  damages,  the  market 
price  of  the  stock  on  the  31st  of  January, 
1862,  which  was  higher  than  it  is  now. 
Without  stopping  to  question  this  propo- 
sition, and  assuming  that  such  would  be 
the  remedy  at  law,  the  question  is,  how  the 
matter  is  to  be  regarded  in  a  Court  of 
equity  1 

The  intention  of  the  parties  throughout 
clearly  was  that  it  should  be  a  stock  mort- 
gage, subject  to  this,  that  while  it  lasted 
interest  was  to  be  paid  as  on  a  money 
mortgage.  When  the  time  came  for  re- 
placing the  stock,  as  stipulated  for  by  the 
instrument,  the  parties  by  tacit  agreement 
allowed  the  mortgage  to  continue,  but 
that  did  not  turn  it,  as  is  contended,  into 
a  money  mortgage,  for  if  it  had,  and  the 
funds  had  risen,  the  mortgagee  would  have 
been  placed  at  a  disadvantage;  the  only 
effect  of  it  was  to  postpone  indefinitely 
the  period  for  the  redemption  of  the  mort- 
gage, the  mortgagor  still  continuing  to  pay 
the  same  interest  upon  the  same  principal 
sum.  In  effect,  therefore,  in  the  eye  of  a 
Court  of  equity,  the  mortgagee  waived  the 
obligation  to  transfer  the  stock  at  the  par- 
ticular time  fixed  by  the  deed,  and  the 
question  is  on  what  terms  is  there  now  to 
be  redemption.  It  so  happens  that  the 
funds  have  gone  down,  and  that  is  for 
the  benefit  of  the  mortgagor;  but  the  mort- 
gagee would  have  been  equally  entitled  to 
&e  stock  if  its  value  had  risen.  As  it  is, 
the  mortgagee  insists  that  he  is  entitled  to 
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the  option  of  reqmring  payment  of  the 
market  price  of  the  stock  on  the  day  fixed 
for  the  re-transfer.  I  think  he  has  no  snch 
option.  If  what  has  taken  pkce  has  not 
altered  the  character  of  the  mortgage,  the 
terms  of  it  remain  the  same  as  before.  It 
was  never  intended  that  the  non-transfer 
of  the  stock  on  the  day  fixed  should  give 
the  mortgagees  the  option  of  requiring  pay- 
ment of  the  market  price  of  the  stock  on 
that  day,  and  this  is  apparent  from  the 
terms  of  the  power  of  sale,  which  can  only 
take  place  after  the  time  for  the  re-transfer 
has  elapsed;  and  the  terms  are  that  if 
the  mortgagees  choose  to  sell,  they  can  only 
put  back  into  their  own  names  the  original 
amount  of  the  stock,  and  must  hand  over 
the  surplus  to  the  mortgagors.  They  would 
have  no  right  to  retain  the  market  price  of 
the  stock  on  the  31st  of  January,  1862. 

It  appears  to  me  that  upon  the  whole 
contract,  as  supplemented  by  the  dealings 
of  the  parties,  the  mortgagee  stands  just 
where  he  would  have  stood  if  he  had  re- 
quired the  replacement  of  the  money  on  the 
very  day  fixed  by  the  deed.  The  Court  must 
deiJ  with  it  as  a  contract  for  the  mere  re- trans- 
fer of  the  stock,  and  therefore  the  mortgagor 
is  bound  to  replace  no  more  than  the 
original  amount  sold,  that  is  to  say,  the 
two  sums  of  2,250/.  new  3/.  per  cent 
annuities,  and  1,012/.  3/.  per  cent  an- 
nuities. 


Solicitora — Meflsra.  J.  k,  W.  Galsworthy,  for  mort- 
gagees; MeMirt.  Howard,  Dollman  k,  Lowiher 
and  Mr.  S.  J.  RobinBon,  for  mortgagors. 


KiNDERSLEY, 
Aug.  3. 


,V.C.j 


In  re  overenb,  gub- 
NEY  «k  CO.,  ex  parte 

THOMAS  WALKER. 


Company  —  Winding  -  up  —  Transfer  of 
Shares— 25  <k  26  Vict,  c.  89.  *.  153. 

After  a  hanking  company  had  stopped 
payment^  hut  pj-ior  to  any  order  or  resolu- 
tion for  wifiding  up^  W.  executed  a  hona 
fide  transfer  of  his  shares  to  IL  The  trans- 
fer was  not  executed  hy  the  transferee^  nor 
approved  of  hy  the  directors,  nor  registered 
in  the  hooks  of  the  company  f^as  required  hy 
the  articles  of  association  J : — Held,  upon 


an  appUcation  by  IF.  to  remo9e  his  mami 
from  the  register  and  substitute  the  fume  of 
R,  that  the  Court  could  not  dispense  wik 
the  regulations  contained  m  the  articUij 
cmd  that  W.*s  name  must  remain  on  the  list 
of  contributories  in  the  tffinding-up. 

Adjourned  sunmions.  This  was  ao  appli- 
cation by  Thomaa  Walker,  in  the  windiiig- 
up  of  the  above  company,  to  hare  his  own 
name  removed  from  the  register  of  mem- 
bers, and  the  name  of  G^rge  Robinson 
substituted  thereon. 

The  bank  of  Messrs.  Overend,  Gomey 
k  Co.  (Limited),  stopped  payment  on  the 
10th  of  May,  1866. 

On  the  31st  of  May  Mr.  Walker,  a  r^ 
tered  shareholder,  agreed  to  sell  fifty-five 
shares  to  a  Mr.  Robinson,  at  21.  per  share 
discount  The  transfer  of  the  shares  was 
accepted  by  Robinson  on  the  1st  of  June, 
but  was  never  signed  by  him.  Piior  to 
this,  on  the  11th  of  May,  petitions  for  a 
compulsoiy  winding-up  of  the  company  had 
been  presented,  but  no  order  had  been  made. 
On  the  1 1th  of  Jane  a  resolution  was  passtd 
by  the  shareholders  for  a  voluntary  wind- 
ing-up, and  by  an  order  made  on  the 
22nd  of  June,  Vice  Chancellor  Kindersley 
directed  the  voluntary  winding-up  to  he 
continued  under  the  supervision  of  the 
Court 

By  the  articles  of  association  it  was  pro- 
vide that  no  transfer  of  shares  should  be 
entered  in  the  books  of  the  company,  until 
it  had  been  executed  by  the  transferor  and 
transferee  and  entered  on  the  register,  the 
transferor  in  the  mean  time  to  be  deemed 
to  be  the  holder  of  the  shares;  it  was  far- 
ther declared  that  the  directors  might  refuse 
to  register  the  transfer  of  any  share  unless 
the  transferee  should  have  been  approved 
by  the  board. 

No  entry  of  the  transfer  of  Walkers 
shares  had  been  made  on  the  register,  and 
the  question  now  arose  whether  he  or 
Robinson  ought  to  be  treated  as  the  holder 
of  the  shares.  The  case  was  brought  into 
Court  as  a  representative  case,  there  being  a 
laige  number  of  other  shareholders  in  the 
company  similarly  situated. 

Mr,  Glasse  and  Jlfr.  E,  K,  Karsiah^ 
for  Mr.  Walker,  the  transferor,  referred  to 
the  48th,  130th,  131st^  147th  and  153rd 
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sections  of  the  Companies'  Act,  1862,  and 
contended  that  the  question  turned  upon 
the  time  at  which  the  transfer  took  place. 
Although  subsequent  to  the  presentation 
of  the  petitions  for  a  compulsory  winding- 
up,  it  was  prior  to  the  resolution  for  the 
voluntary  winding-up,  and  therefore  was 
not  rendered  void  by  the  provisions  of  the 
153rd  section.  The  transaction  between 
Walker  and  Robinson  was  bona  fide^  and 
it  was  now  in  the  power  and  discretion  of 
the  Court  to  rectify  the  register  by  making 
an  entry  of  the  transfer,  it  being  impossible 
for  the  board  of  directors  to  act,  since  their 
functions  had  ceased,  and  were,  in  fftct, 
assumed  and  represented  by  the  Court, 
acting  through  the  official  liquidator.  They 
referred  to  l£e  cases  of 

Taylor  ▼.  Stray,  2  Com.  B.  Rep.  N.S. 

175;  k  c.  2%  Law  J.  Rep.  (n.s.)  C.P. 

287. 

Wynne  v.  Pricey  3  De  Gex  k  Sra.  310. 

Ward's  case,  2  Law  Rep.  Eq.  226;  s.  c. 

ante,  652. 
Emmerson's  case,  1  LaW  Rep.  Ch.  Ap. 

433. 
Robinson  v.  the  Chartered  Bank,  1  Law 
Rep.  Eq.  32. 
Mr,  Baily  and  Mr.  Roxburgh,  for  the 
company;  and 

Mr.  Kekewich,  for  Mr.  Robinson,  were 
not  called  upon. 

KiKDEHSLEY,  V.C — Whatever  may  be 
the  right  of  Mr.  Walker  to  an  indemnity 
from  Mr.  Robinson,  a  point  upon  which  I 
will  not  say  a  word,  I  feel  no  doubt  at  all 
upon  the  question  now  before  me,  which 
is  not  JBO  much  a  question  between  Messrs. 
Walker  and  Robinson,  as  between  Mr. 
Walker  and  the  other  shareholders,  contri- 
butories  and  creditors  of  the  company. 
Even  if  Mr.  Robinson  had,  by  agreement 
with  Mr.  Walker,  urged  the  official  liqui- 
dator to  place  his  name  on  the  register,  I 
do  not  tiiink  that  the  official  liquidator 
would  be  justified  in  doing  so. 

By  their  articles  of  association  the  share- 
holders have  agreed  between  themselves 
that  a  transfer  of  shares  shall  only  be  regis- 
tered upon  certain  conditions,  which  under 
the  circumstances  of  the  present  case  have 
not  been,  and  cannot  now  be,  fulfilled. 
The  Court  has  no  power  to  dispense  with 
those  regulations,  or  to  take  upon  itself  the 

Nbw  Sbriss,  35.— Chaho. 


functions  of  a  board  of  directors.  The 
question,  therefore,  as  to  the  time  of  the 
transfer  does  not,  in  my  opinion,  affect 
the  case;  but  simply  upon  the  construction 
of  the  articles  agreed  to  by  the  share- 
holders, I  think  that  Mr.  Walker  is  still 
liable  to  remain  on  the  list  of  contribu- 
tories  in  respect  of  the  fifty-five  shares. 
The  case  being  brought  before  me  for  deci- 
sion as  a  representative  case,  the  costs  of 
all  parties  must  come  out  of  the  estate. 

Solicitora— Messrs.  Bischoff;  Coxe  ft  Bompas,  for 
Mr.  Walker  ;  Messrs.  Young,  Jones  &  Vallings, 
for  the  company ;  Messrs.  Dawes  h  Sons,  for  Mr. 
Robinson. 


WoODj 
July  6; 


,v.c.r 

5,10.  I 


NISWALL  V.  THE  TBLSOBAPH 
CONSTRITOTION  AND  MAIN- 
TENANCE COMPANY  (lIM.). 

Practice — Discovery  of  Documents. 

Plaintiff  having,  under  an  order  obtained 
by  the  defendants,  made  the  common  affidavit 
of  docum/enis,  the  defendants  filed  a  concise 
statement  and  interrogatories,  reqtiiring  dis- 
covery as  to  certain  documents  of  specified 
classes.  The  concise  statement  contained 
no  corresponding  charge : — Held,  that  the 
plaintiff  was  bound  to  answer  the  interro- 
gatory specifically. 

Held,  aJso,  that  taking  out  a  summons  in 
chambers  for  a  further  affidavit  was  not  the 
proper  mode  of  proceeding. 

This  was  a  bill  seeking  to  restrain  the 
defendants'  company  from  inMng^ng  the 
plaintiff's  patent  for  improvements  in  the 
mode  of  paying  out  and  laying  submarine 
electric  cable.  A  principal  part  of  the 
invention  consisted  in  coiling  the  wire  or 
cable  round  a  cone  in  the  hold  of  the  vessel, 
and  the  bill  alleged  that  the  patent  had 
been  inMnged  by  the  arrangements  used 
on  board  the  Great  Eastern  and  the  Caro- 
line for  stowing  the  Atlantic  tel^;raph 
cable. 

The  defendants,  by  their  answer,  alleged 
that  the  plaintiff  had,  prior  to  the  date  of 
the  provisional  specification,  publicly  used 
his  so-called  invention  by  putting  appa- 
ratus at  Gateshead  on  board  the  Black 
Sea,  and  in  London  on  board  the  Argus, 
5N 
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for  the  purpose  of  working  it;  and  liad 
actually  coiled  on  snch  apparatus  the  cable 
which  he  afterwards  laid  down  in  the  Biack 
Sea  from  Varna  to  Baladava  and  thence  to 
Enpatoria.  They  also  stated,  that  a  plan 
substantially  identical  with  that  for  which 
the  patent  was  granted  had  been  publicly 
used  by  the  plaintiff  in  laying  the  DoYer 
and  CaLiis  cable,  in  1851,  the  Dublin  and 
Holyhead  cable,  in  1852,  the  Portpatrick 
and  Donaghadee  cable,  in  1852,  the  Dover 
and  Ostend  cable,  in  1853,  the  cable  across 
the  Belt,  in  1853,  and  generally  in  all  cables 
laid  or  made  by  him  earlier  than  the  Black 
Sea  cable,  and  that  Messrs.  Qlass,  Elliot 
h  Co.  also  adopted  and  publicly  used  the 
same  plan  in  the  Sardinia  and  Spezzia 
cable,  in  1854,  in  the  Newfoundland  cable, 
in  1855,  and  in  the  cable  made,  coiled 
and  sent  out  by  them  for  the  Danish 
Government  to  be  laid  between  Sweden 
and  Denmaik,  in  1854.  As  to  part  of  the 
invention,  the  answer  also  alleged  that  a 
similar  plan  had  been  commonly  used  long 
prior  to  the  date  of  the  patent,  and,  as 
instances,  referred  to  Thorold's  improve- 
ment of  Manb/s  apparatus,  and  the  con- 
trivances for  stowing  and  paying  out 
adopted  by  Messrs.  Fenton,  Hyde  k  Co., 
who  made  the  Holyhead  and  Howth  cable 
in  1854  and  1855. 

With  reference  to  the  plan  of  coiling 
and  stowing  adopted  on  board  the  Cfaro- 
line,  the  answer  alleged  that  similar  ar- 
rangements had  been  used  for  a  similar 
purpose*  by  Mr.  Henley,  a  telegraph-cable 
manufacturer  at  Woolwich,  in  1857,  and 
had  been  admitted  by  the  plaintiff  after 
inspection  to  be  no  infringement  of  his 
patent,  and  that  Mr.  Henley  had  afterwards 
used  similar  arrangements  without  objec- 
tion on  the  plaintiff's  part 

On  the  30th  of  January,  1866,  the  phun- 
tiff,  in  pursuance  of  the  common  order, 
made  an  affidavit  of  documents  in  the 
usual  form.  Snch  affidavit  did  not  disclose 
any  documents  relating  to  the  Black  Sea 
and  other  cables,  which  the  defendants 
relied  upon  as  instances  of  prior  user  and 
publication. 

On  the  9th  of  March^  1866,  the  defen- 
dants filed  a  concise  statement  and  inter- 
rogatories, specifically  mentioning  these 
cables,  and  requiring  the  plaintiff  to  set 
torth  a  list  of  all  documents  relating  to 


them,  or  the  mode  adopted  in  codling,  stow- 
ing and  paying  them  out,  or  to  Ml  Hen- 
lej^s  proceedings,  and  the  plamtiiTs  mode 
of  treating  them;  and  on  the  ^h  of  April, 
1866,they  to(^oata  summons  forafm^er 
affidavit  of  documents,  specifying  with 
similar  pardcularity  thedasses  of  docomeota 
as  to  which  further  discovery  was  sought 
The  concise  statement  contained  no  chuge 
as  to  the  documents  inquired  after.  Id  his 
answerto  the  concisestatementy  Ihe  phdnti^ 
after  referring  to  his  affidavit  of  the  30th  of 
January,  1866,  refused  to  give  any  farther 
discovery  as  to  documents,  on  the  groond 
that  the  affidavit  had  not  been  objected  to 
as  insufficient,  and  that  if  he  were  required 
to  answer  the  defendants'  intetrogatoiy, 
it  would  be  practically,  and  in  effect,  a  croe»> 
examination  on  his  affidavit 

The  defendants  eso^pted  to  this  put 
of  the  plaintiff's  answer  as  insufficient,  sod 
the  exceptions  were  signed  together  with 
the  summons  which  had  been  adjovroed 
into  Court 

Mr,  Wickefu  {Mr,  BoU  with  him), 
for  the  exceptions  and  the  sommona  — 
Under  the  practice  existing  before  1852, 
a  defendant  seeking  discovery  woidd 
have  filed  a  cross-bill  containing  a  genoal 
interrogatory  as  to  documentsi  If  the 
plaintiff  made  a  general  answer,  it  was 
still  open  to  the  defendant  to  amend  his 
bill  by  inserting  a  special  interrogatory 
describing  the  documents  intended  wi^ 
more  minutaiess,  and  to  this  amendment 
the  plaintiff  would  be  bound  to  answ^ 
specifically.  It  was  the  object  of  the  15  &  16 
Vict.  c.  86.  s.  19.  to  afford  the  de£aidant 
die  same  advantages  in  a  more  expeditaons 
way.  StiU,  having  regard  to  the  teadeatj 
of  the  Court  to  discourage  exceptions  to 
answers  to  interrogatories  as  to  documents, 
it  may  perhaps  be  thought  that  a  summons 
for  a  fintfa^  affidavit  is  the  proper  coDTse— 
See  Piffard  v.  Bfd>^  (1)  and  Warden  ▼. 
PeddingUm{^),  But  in  one  or  otho' of  these 
ways,  the  defendants  must  be  entitled  to 
the  Adler  discovery  which  they  required. 
Otherwise,  every  defendant  seeking  dis- 
covery of  documents,  will  be  driven  to  file 
a  cross-bili  lest  he  should  be  held  bound 


(1)  Snpra,2fi6. 

(2)  S2  Bmt.  6S8. 
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under  all  ciroumstanoefi  to  rest  contented 
with  a  single  affidavit  in  a  general  form. 

Mr,  Speed  {Sir  Hugh  Cairns  with  him), 
contrik — The  plaintifTa  affidavit  of  doca- 
ments  was  made  after  the  answer  was  put 
in,  and  the  concise  statement  does  bnt  repeat 
certain  matters  already  mentioned  in  the 
answer.  The  plaintiff  tJierefore  has  already, 
by  his  general  statement  that  he  has  no 
docaments,  other  than  those  scheduled,  re- 
lating to  the  matter  in  question  in  the  suit» 
stated  implicitly  that  he  has  no  documents 
relating  to  these  particular  matters,  and  this 
he  has  done  by  an  affidavit  in  the  regular 
and  proper  form.  If  therefore  thd  defendant 
should  succeed,  the  plaintiff  will  in  fact  be 
croas-ezamined  as  to  matters  on  which  he 
has  once  sufficiently  answered,  contrary  to 
Manhy  v.  Bewicke  (3).  As  to  the  |»actice 
before  1852,  the  defendant  might  amend 
his  cross-bill  by  charging  the  possession  of 
one  or  more  specified  documents.  Here 
what  has  been  done  is  to  require  the  plain- 
tiff to  set  out  a  list  of  all  documents  relating 
to  a  number  of  cables,  a  very  different 
thing  from  requiring  him  to  say  yes  or  no 
to  the  question,  "Have  you  document  A?" 
The  interrogatory  is  extremely  large,  and 
to  allow  the  defendants'  contention  will  be 
to  permit  a  rival  manufacturer  to  pry  into 
the  plaintiff's  affairs,  the  names  of  his 
customers,  his  prices,  <&c.  At  any  rate  we 
cannot  be  burdened  with  the  expense  of 
two  modes  of  proceeding. 

Wood,  V.C.  (July  10.)— TUs  point 
is  one  which  I  have  had  to  consider  a 
good  deal,  although  I  have  never  been 
called  upon  to  come  to  a  precise  decision 
iipcm  it.  A  good  deal  of  difficulty  has,  no 
doubt,  arisen  with  reference  to  the  practice 
of  having  an  affidavit  of  documents  in  cham- 
bers in  a  general  form.  That  form  was 
settled,  so  far  as  my  chambers  are  concerned, 
by  the  then  Vice  Chancellor  Turner,  and 
I  have  been  very  loth  to  depart  from  it 
The  best  proof  of  its  value  is,  that  for  all 
ordinary  purposes  it  has  been  found  per- 
fectly efficient.  When  an  affidavit  is  put  in, 
which  is  reasonably  and  fairly  in  the  form 
prescribed,  I  have  seldom  found  any  diffi- 
culty arise.  It  may  be,  and  indeed  must  be, 

(8)  8  De  Gex,  M.  k  G.  470;  s.  c.  26  Law  J. 
Bq>.  (N.s.)  CbftDc.  20. 


that  the  form  is  somewhat  general  The 
form  cannot  come  down  to  particulars  in 
each  particular  case,  and  therefore  every 
now  and  thennt  happens  that  it  is  not  quite 
sufficiently  pointed  Accordingly,  a  party 
does  not  obtain  what  he  conudera  a  fur 
and  satisfiEU^tory  answer  as  to  some  docu- 
ments which  he  conceives  must  be  in  the 
defendant's  possession  ;  he  thinks  that  the 
defendant  has  taken  rather  too  wide  a  view 
in  his  own  favour  as  to  what  may  or  may 
not  be  pertinent  to  the  case.  The  way  in 
which  that  difficulty  has  been  got  over 
suocesflfully  in  most  instances  has  been  this : 
it  was  decnded  in  Manhy  v.  Bewicke  that 
there  could  be  no  cross-examination  upon 
the  affidavit,  nor  can  you  have  any  affi- 
davit to  contradict  it.  But  I  have  fre- 
quently found  this  course  very  effective;  I 
have  said,  ''  If  you  think  there  is  another 
class  of  documents  to  which  attention  has 
not  been  paid,  then,  if  you  state  the  parti- 
cular thing  on  which  you  require  informa- 
tion, a  further  affidavit  shall  be  put  in  at 
the  peril  of  the  party,  who  will  now  know 
what  your  view  is,  and  what  it  is  that  his 
attention  is  pointed  to."  I  have  generally 
found  this  sufficient  to  bring  out  any  parti- 
cular statement  that  is  wanted  as  to  any 
particular  document  But  in  some  cases 
it  may  frdL  Here  the  defendant  first  gets 
the  affidavit ;  that  affidavit  does  not,  as  he 
thinks,  come  down  to  those  particulars 
which  he  wishes  to  inquire  into.  What  he 
wants  is,  an  answer  as  to  documents  of  a 
particular  class,  and  accordin^y  he  takes 
two  courses.  First,  he  takes  out  a 
summ<His,  desiring  that  a  further  affidavit 
may  be  made  as  to  these  particular  docu- 
ments, as  to  which  he  now  wants  inform- 
atioiL  It  is  clear  to  my  mind  that  he  can- 
not succeed  in  that,  because  there  is  not 
even  a  technical  failure  of  the  first  affidavit 
The  first  affidavit  is  perfect;  and  I  cannot 
require  a  further  affidavit  to  be  made  with 
all  these  additional  particulars.  But  he  has 
still  open  tohiin  his  ccmciaestatement ;  he  has 
not  exhausted  that  means  of  discovery.  He 
files  then  a  concise  statement,  and  states  a 
number  of  facts  which,  it  may  be,  are  all  in 
the  answer ;  and  it  may  be  true,  in  a  sense, 
that  the  plaintiff  having,  after  answer,  put  in 
his  affidavit  in  the  form  prescribed,  and  say- 
ing, "  I  know  nothing  in  reference  to  the 
matter  in  dispute,"  may  be,  in  one  sense, 
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said  to  have  answered  as  to  everything 
in  the  bill  and  answer,  so  that  he  is  entitled 
to  say,  by  way  of  aigoment  (as,  indeed, 
has  been  said  in  argument  before  me),  ''In 
truth,  my  affidavit  has  answered  the  con- 
cise statement  by  anticipation,  because 
everything  in  that  statement  is  in  the  an- 
swer.'' But  Mr.  Wickens  properly  rejoins, 
"  That  may  be  so ;  but,  under  the  old  sys- 
tem, if  I  filed  a  cross-bill,  I  had  a  right 
to  amend  the  crosa-bill,  and  to  interro- 
gate specifically  upon  the  amended  cross- 
bill" Accordingly,  in  his  concise  state- 
ment, he  specifies  certain  particular  things, 
some  of  which  may  or  may  not  be  in  the 
answer  ;  but  I  think  it  is  immaterial  whe- 
ther they  are  so  or  not  Among  other 
things,  he  states  that  "  The  plaintiff  had, 
before  the  14th  of  May,  1855  (the  date  of 
his  provisional  specification,  mentioned  in 
the  bill  in  this  suit),  publicly  used  the  so- 
called  invention,  for  which  a  patent  was 
granted  to  him,  as  in  the  bill  mentioned, 
by  putting  apparatus,  constructed  according 
to  it,  at  Gateshead,  on  board  the  ship 
Black  Sea,  and  at  London,  on  board  the 
ship  ArguSy  and  had  actually  coiled,  by 
means  of  such  apparatus,  the  cable  then 
intended  to  be  laid  down,  and  afterwards 
actually  laid  down  by  him  from  Varna  to 
Balaclava,  and  thence  to  Eupatoria,  in  the 
Black  Sea."  Those  are  specific  facts,  which, 
I  believe,  are  also  stated  in  the  answer, 
and  inquiry  is  made  about  them.  He  abo 
says,  "  A  permanent  core  had  been  publicly 
used  before  the  date  of  the  plaintiff's 
letters  patent"  Then  he  mentions  the  par- 
ticular case  of  the  manufacture  of  the  Holy- 
head and  Howth  cable,  in  1854,  by  Messrs. 
Fenton  <&  Co.,  and  he  mentions,  also, 
Thorold's  improvement  of  Manby's  appa- 
ratus. That,  he  says,  is  also  another  public 
user.  Then  he  specifies  other  instances — 
the  Sardinia  and  Spezzia  cable,  and  so  on. 
It  is  true  that  the  concise  statement  does 
not  contain  a  charge  that  the  plaintiff  has 
documents  relating  to  these  jnatters.  But 
I  think  that  I  cannot  hold  that  the  inter- 
rogatory is  not  valid,  simply  because  there 
are  not  half  a  dozen  words  more  put  in, 
which  add  no  efficacy  at  all  to  the  point  in 
the  case,  charging  that  the  plaintiff  has 
documents  relating  to  the  matters  in  ques- 
tion. Undoubtedly  also  this  interrogatory 
is  very  large,  and  is  one  of  those  forms 


which  persons  find  it  inconvenient  to  deal 
with;    but  it    can    be    practically   dealt 
with.  The  defendant  asks :  Has  not  the 
plaintiff    in    his    possession    "  diveis  or 
some  and  what  books  or  book,  plans  or 
plan,  drawings  or  drawing,  spedfications  or 
spedfication,  contracts  or  contract,  agree- 
ments or  agreement,  letters  or  letter,  copies 
of,  or  a  copy  of  letters  or  a  letter,  jounak 
ora  journal  memorandumsormemorandnm, 
documents  or  document,  papers  or  paper, 
writings  or  writing,  in  some  way  relating 
or  referring  to  some  and  which  of  the 
several  submarine  electric  cables  heretofore 
laid  down  by  him,  and  especially  [pointing 
to  one]  that  laid  down  by  him  between 
Varna  and  Balaclava,  and  thence  to  Eupa- 
toria V  That  is  a  specified  thing ;  and  the 
defendants  want  (and  I  think  they  are 
entitled  to  it)  a  specific  discovery  of  doca- 
ments  relating  to  anything  that  was  laid 
down    between  Varna  and  Balaclava.    1 
think  that  I  cannot  say  that  it  was  unrea- 
sonable that  the  defendants  should  require 
to  know  all  the  documents  relating  to  that 
matter — relating  to  anterior    publication. 
Then    the   interrogatory  proceeds:    '^Or 
to  the  apparatus  to  be  used  for  coiling, 
or  storing,  or  laying  down  or  delivering 
some  and  which  of  the  said  cables,  or  refer- 
ring to  or  mentioning  the  apparatus  or  process 
used  by  any  other  and  what  persons,  and 
especially  the  said  Mr.  Henley,** — Henley  is 
specified  in  the  concise  statement, — *'and 
when  and  where."   So,  as  to  Thorold's  im- 
provement   of   Manb/s    apparatus,  that, 
again,  is  specified  in  the  concise  statement 
It  appears  to  me,  therefore,  that  he  wants 
specific  information  upon  specific  points; 
he  has  drawn  his  concise  statement  with 
reference  to  them,  and  he  inquires  about 
them. 

Now,  with  reference  to  the  case  of  Piffwrd 
V.  Btehy,  before  Vice  Chancellor  Eandendey, 
even  before  that  decision  I  should  strongly 
have  objected  to  all  exceptions  upon  docu- 
ments simply,  when  I  found,  as  I  did  in 
so  many  cases,  the  charge  as  to  documents 
in  all  respects  such  as  Uie  form  settled  by 
Vice  Chancellor  Turner  was  calculated  to 
answer,  and  where  no  possible  purpose 
could  be  answered,  except  expense,  by 
taking  exceptions.  But  where,  as  in  this 
case,  a  difficulty  does  arise,  specific  irdcft- 
mation  being  wanted  pointedly  of  papers 
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relating  to  particular  matters,  it  does  ap- 
pear to  me  that  the  only  mode  of  getting 
at  it  is  this  mode  which  has  been  adopted 
in  the  present  case,  by  naming  the  matters 
80  specifically  required.  Whether  the  inter- 
rogatory may  or  may  not  be  large  I  do  not 
now  enter  into.  A  great  part  of  Mr.  Speed's 
objections  goes  to  production.  Undoubtedly 
the  plaintiff  will  be  protected  in  every 
proper  way.  He  says  that  it  is  not  right 
that  a  rival  manufacturer  shoidd  see  the 
contracts  into  which  he  has  entered,  and  so 
on.  All  that  I  shall  be  quite  prepared  to 
deal  with,  as  I  have  dealt  with  it  before  in 
cases  of  a  similar  kind.  Let  him  seal  up  the 
names  of  persons  with  whom  he  has  con- 
tracts, and  seal  up  a  variety  of  things,  such 
as  prices,  and  the  like,  which  have  no  bear- 
ing whatever  on  the  question  of  anterior 
publication.  But,  as  regards  the  wideness 
of  the  inquiry  as  to  what  other  people 
have  done,  that  is  the  very  issue  and  gist 
of  the  case.  It  is  not  asking  the  plaintiff 
what  all  other  people  have  done,  but  what 
documents  he  himself  possesses,  informing 
him  of  what  other  people  have  done,  and 
describing  to  him  their  processes. 

With  regard  to  the  costs,  it  seems  to  me 
that  a  double  expenditure  certainly  ought 
not  to  be  incurred.  On  the  one  hand,  the 
defendants  in  the  suit  are  wrong  in  incuiv 
ring  the  double  expense  ;  and  on  the  other 
hand,  the  plaintiff  is  wrong  on  the  point 
of  the  exceptions.  I  will  give  an  option  to 
both  parties  to  say  whether  they  shall  be 
costs  in  the  cause.  If  I  am  to  decide  it, 
I  shall  give  no  costs  upon  this  matter  to 
either  side.  If  both  parties  agree,  let  them 
be  costs  in  the  cause.  If  not,  I  give  no  costs 
of  this  application  to  either  side. 

Solicitors — Mr.  P.  H.   Lawrence,  for  plaintiff; 
Menrs.  Bircham  &  Co.,  for  defendants. 


KiNDEKSLEY,  V.C. 

July  17, 18, 19, 20, 
21,  23,  28. 


THE  MIDLAND  RAIL- 
WAY COMPANY  V, 
THE  LONDON  AlTD 
NORTH  -  WESTERN 
RAILWAY  COM- 
PANY AND  OTHERS. 

Raittoay  Company — Railway  Clatuea 
Acty  8.  87. — Traffic  Agreementy  Construc- 
tion ofy  as  to  Future  Traffic — Ultra  Vires, 

Certain  railway  companies,  including  the 
plaintiffs,  entered  into  an  agreement  by 
which,  having  provided  that  it  shotUd  relate 
to  and  include  all  traffic  of  whatever-  descrip- 
tion despatched  or  carried  by  either  of  two 
specified  routes  from  or  to  the  several  places 
therein  mentioned,  they  stipulated  that  all 
through-traffic  from  or  to  any  of  those  places 
should  be  carried  and  sent  by  them  along 
and  over  the  said  two  routes,  and  the  gross 
profits  divided  between  them  in  certain  pro- 
portions; a  special  clause  in  the  agreement 
provided  that  none  of  the  companies,  parties 
thereto,  should,  by  any  of  the  devices  there 
particularized,  or  by  any  other  means  or 
inducement  whatsoever,  cause  or  promote 
the  said  traffic  to  go  or  pass,  so  that  the 
same  should  not  be  treated  as  part  of  the 
traffic  to  which  the  agreement  related,  and 
the  profits  derived  therefrom  be  apportioned 
accordingly.  The  plaintiffs  subsequently 
acquired  and  opened  a  new  route  to  and 
from  the  termini  specified  in  the  agree- 
ment; and  upon  the  question  whether  the 
traffic  proceeds  of  this  new  route  were  within 
the  terms  of  the  agreement,  the  Court  held, 
that  the  agreement  only  embraced  the  traffic 
on  the  then  existing  lines,  that  there  was 
nothing  to  prevent  the  formxiiion  of  a  new 
line  by  the  plaintiffs,  and  that  it  was  not 
compulsory  upon  them  to  bring  into  the  com- 
mon  fund  the  proceeds  of  their  new  route. 

The  Court  will  not  imply  conditions  in  an 
agreement,  unless  it  is  satisfied,  from  some- 
thing therein  expressed,  that  the  parties  neces- 
sarily intended  to  make  such  conditions, 

Semble — the  agreement  would  have  been 
illegal  and  ultra  vires  if  it  had  contained 
an  express  or  implied  condition  prohibiting 
any  of  the  companies  from  making  or  being 
party  to  the  making  of  any  new  line,  except 
on  the  terms  of  the  agreement. 

The  bill  in  this  suit  was  filed  by  the 
Midland    Railway  Company  against    the 
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London  and  North-Westem  and  ten  other 
railway  companies,  to  obtain  the  declara- 
tion of  the  Court  as  to  the  rights  of  the 
seyeral  parties  to  a  large  fiind  in  the  hands 
of  the  Railway  Clearing-house  Committee, 
under  a  certain  agreement  or  traffic  arrange- 
ment made  between  the  companies  on  the 
Ist  of  January,  1856. 

At  that  date  there  were  two  main  lines 
of  communication  between  London  and 
Edinburgh,  one  via  Rugby,  Stafford,  Preston, 
Carlisle  and  Glasgow,  known  as  the  West 
Coast  route,  and  iSie  other,  via  Grantham, 
Enottingley,  York  and  Berwick,  with  an 
altematiye  line,  via  Rugby,  Normanton 
and  York,  together  known  as  the  East 
Coast  route.  Of  these,  the  West  Coast  route 
belonged  to  the  North-Westem  Riulway 
Company  and  other  companies  in  connexion 
with  it,  namely,  the  Lancaster  and  Carlisle 
Company  and  the  Caledonian  Company. 
The  East  Coast  route  (including  the  so- 
called  alternative  route)  belonged  jointly  to 
the  Great  Northern,  Midland,  Nord^-Eastem 
and  North  British  Railway  Companie& 

To  prevent  a  ruinous  competition,  it  was 
thought  expedient,  under  the  87th  section 
of  the  Railways  Clauses  Act,  to  make  an 
arrangement  by  which  the  proceeds  of  the 
general  traffic  on  these  lines  should  be 
brought  into  a  common  fund  and  divided 
in  a  specified  manner.  The  agreement  was 
therefore  made  between  the  various  com- 
panies who  owned  the  lines  in  question, 
and  after  defining  the  East  and  West  Coast 
routes  as  above  mentioned,  and  providing 
that  it  should  relate  to  and  include  all 
traffic  of  whatever  description  despatched 
or  carried  by  either  of  the  said  routes  from 
or  to  the  several  places  mentioned  in  the 
schedule,  it  stipulated  that  all  through 
traffic  from  or  to  any  of  those  places  should 
be  carried  and  sent  by  the  several  com- 
panies along  and  over  the  said  two  routes 
in  the  proportions  given  in  the  schedule, 
and  that  the  gross  revenues  should  be 
divided  as  there  specified.  The  agreement 
was  to  remain  in  force  for  fourteen  years. 
The  20th  section  contained  the  following 
provision : 

''Each  of  the  said  companies  parties 
hereto  shall  and  wiU  during  Uie  subsistence 
of  this  agreement,  so  far  as  they  reasonably 
can  or  may,  encourage  and  promote,  in 
accordance  with  the  tenns  and  provisions 


of  this  agreement^  the  expeditious  paaaage 
and  continuous  transmission  of  the  several 
descriptions  of  traffic  to  which  this  agree- 
ment relates  to  and  from  the  respective 
districts  to  or  for  which  such  traffic  may 
be  destined  or  be  desired  to  be  taken  or 
sent,  and  shall  and  will  in  "all  respects 
carry  on  and  conduct  such  traffic  faithfally 
the  one  towards  the  other,  and  acoordin^ 
to  the  true  spirit  and  intent  of  this  agree- 
ment, and  eliall  not  nor  will,  either   by 
booking  short  of  the  place  of  destination, 
and  then  re-booking,  or  by  secret  or  other 
allowances  or  drawbacks,  c«  by  quoting  or 
charging  lower  rates  from  or  to  interme- 
diate or  neighbouring  stations,  ot  by  grant- 
ing tickets  without  money,  or  free  paaeas, 
or  an  extension  of  credit  beyond  what  is 
agreed  upon   by  the  said  parties  hereto^ 
or  the  said  committee  of  managers,  or  by 
usual  or  by  any  other  means  or  induce- 
ment whatsoever,   cause  or  promote   the 
said  traffic  to  go  or  be  sent,  travel  or  pass 
to   its  place  of  destination,  so  that  the 
same,  or  the  revenues  derived  therefrom, 
shall  not  appear  and  be  treated  as  pait  of 
the  traffic   and    revenues  to  which    this 
agreement  relates,  or  so  as  to  prevent  snch 
traffic  being  canied,  or  the  revenues  there- 
from divided  and  apportioned  in  accordance 
with  the  bona  fide  intent  and  meaning  of  tiie 
terms  of  these  presents,  or  so  as  to  cause 
the  same  to  be  divided  and  apportioned 
differentiy  than  would  have  been  the  case 
in  case  such  traffic  had  been  sent  and 
booked  or  forwarded  through  directiy  from 
its  place  of  despatch  to  its  ultimate  fdace 
of  destination,  in  conformity  with  the  toms 
and  spirit  of  this  agreement." 

The  "  alternative''  line  above  referred  to 
as  fonning  part  of  the  East  Coast  route  was, 
in  fact,  coincident  with  and  the  same  as  the 
West  Coast  route  as  far  as  Rugby;  thence 
it  followed  a  distinct  line  by  way  of  Nor- 
manton to  Knottingley,  where  it  joined, 
and  thenceforward  became  one  and  the 
same  with,  the  East  Coast  route.  The  line 
between  Rugby  and  Knottingley  belonged 
exclusively  to  the  plaintiffs,  the  Midland 
Railway  Company. 

Some  few  years  after  the  date  of  the 
above  agreement,  the  plainti£^  partly  by 
completing  the  construction  of  their  own 
new  line  from  Hitchin  to  Leicester,  and 
partiy  by  leasing  and  obtaining  runniii^ 
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powers  oyer  other  Hnes  of  railway,  acquired 
and  opened  for  traffic  a  new  through  route 
from  London  to  Edinburgh.  This  new 
route,  in  contradistinction  to  the  East  Coast 
and  West  Coast  routes  above  described, 
became  known  as  the  Waverley  route. 

The  profits  arising  from  the  traffic  on 
the  new  route  were  comprised  in  the  fund 
now  in  the  hands  of  the  Clearing-house 
Committee,  having  been  paid  m  under  a 
separate  account,  pending  the  determination 
of  this  suit  The  questions  raided  were,  whe- 
ther such  profits  came  within  the  terms  of 
the  agreement,  and  whether  the  several 
companies,  parties  to  the  agreement,  other 
than  the  plaintiffs,  were  entitled  to  share 
in  such  profits  as  belonging  to  the  common 
fund.  The  entire  fund  amounted  to  up- 
wards of  700,000^ 

Certain  other  companies,  not  originally 
parties  to  the  agreement,  had  since  been 
admitted  into  it,  and  were  made  defendants 
in  the  present  suit. 

Sir  R,  PalfMTy  Mr,  W.  M.  James  and 
Mr,  Speedy  for  the  plaintiffs. — ^This  new 
line  is  not  within  the  agreement  of  1856. 
In  the  first  place,  it  is  not  within  the  letter 
of  the  agreement,  which  defines  with  care 
and  particularity  the  lines  to  which  it  was 
intended  to  apply,  and  the  definition  so 
given  does  not  embrace  our  line,  nor  is 
there  anything  in  the  agreement  by  which 
it  can  be  introduced  into  it  by  implication. 
In  fact,  the  agreement  applies  only  to  routes 
existing  at  its  date,  and  the  very  terms  of 
it  shew  that  to  have  been  the  intention  of 
the  contracting  parties.  Secondly,  if  this 
new  route  were  within  the  letter  of  the 
agreement  or  impliedly  embraced  by  it, 
inasmuch  as  the  different  companies  could 
have  no  power  to  make  traffic  arrangements 
as  to  a  future  line,  the  agreement  itself 
vrould  be  uUra  vires  and  illegal — 

MauMell  V.  the  Midland  RaUway  Com- 
pany,  1  Hem.  &  M.  130 ;  s.c  32  Law 
J.  Rep.  (iT.8.)  Chanc  513. 
Thirdly,  if  we  are  vrrong  on  both  these 
points,  and  the  new  route  is  within  the 
agreement,  then  we  say  that  the  defendant's 
remedy  is  in  damages  for  breach  of  the 
agreement,  and  that  even  then  the  earnings 
of  the  new  route  will  not  be  divisible 
under  the  agreement 

Mr,  BaUy  and  Mr.  Wickena,  for  the 


North  British  Railway,  ai^ed  in  support 
of  the  plaintiffs'  contention. 

The  Attorney  General  (Sir  Hugh  Cairns  J 
and  Mr.  C.  Hall,  Mr.  Roll  and  Mr.  Ste- 
vensy  Mr.  Bristowe,  Mr,  Metholdy  Mr.  Wii- 
liafnson,  Mr.  Osborne  and  Mr.  O.  Morgan^ 
Mr.  Shapter  and  Mr.  F.  P.  Morris^  for 
the  several  other  defendant  companies. 

The  new  route  is  bound  by  the  agree- 
ment of  1856. 

1.  A  great  part  of  it  was  in  actual  exist- 
ence at  the  time  of  the  agreement,  and  is  em- 
braced in  its  provisions.  Even  if  the  whole 
cannot  be  regarded  as  coming  within  the 
express  terms  ;  yet  the  dear  intention  was 
to  provide  for  the  carriage  of  all  through- 
traffic  by  one  or  other  of  those  two  routes, 
and  by  no  other  route ;  the  20th  section 
prohibits  the  parties  from  diverting  the 
traffic  "6y  any  means  whatsoever.^'  The 
Court  must,  from  the  terms  of  that  section, 
imply  a  contract  to  the  effect  now  con- 
tended for. 

2.  The  companies  under  this  agree- 
ment may  be  regarded  as  co-partners  in 
respect  of  all  the  profits  arising  from  the 
through  traffic.  The  plaintilb  cannot 
claim  the  sole  right  to  the  profits  arising 
from  the  Waverley  route,  which,  as  against 
the  other  companies,  is  a  rival  undertaking; 
they  are  either  responsible  in  damages  for 
loss  occasioned  to  the  partnership,  or  must 
account  for  a  share  in  the  profits ;  at  any 
rate,  they  are  accountable  for  the  user  of  so 
much  of  the  new  route  as  constitutes  part 
of  the  original  partnership  property — 

Lindley  on  Partnerships^  507. 
Lock  V.  Lynaniy  4  Ir.  Ch.  Rep.  188. 
Olassinyton  v.  ThwaUes^  1  Sim.  &  Stu. 

124. 
Russell  V.  Austwieky  1  Sim.  52. 
Bvry  V.  AUen,  1  ColL  C.C.  589. 
Gardner  v.  M'Outcheony  4  Beav.  534. 

3.  There  is  nothing  illegal  or  ultra 
vires  in  such  an  agreement  The  validity 
of  this  very  instrument  has  been  estab- 
lished in 

Hare  t.  the  London  etnd  North-  Western 

Railway  Company^  2  Jo.  dc  H.  80 ; 

s.  c  30  Law  J.  Rep.  (x.s.)  Chana 

817, 

At  any  rate,  the  plaintiffs  cannot  be  heard 

to  urge  the  illegality  of  the  agreement  as 

a  ground  for  giving  them  past  earnings, 

contrary  to  its  true  construction  and  spirit; 


834 


COURTS  OP  CHANCERY: 


[N.S. 


nor  in  any  case  wonld  t)ie  title  to  money 
arising  from  this  agreement  be  affected  by 
its  illegality.  Thlis  distinction  is  illus- 
trated in 

Sharp  V.  Tayhr,  2  PhilL  801. 
[KiNDKBSLBY,  V.C. — The  great  diffi- 
culty which  occurs  to  me  is  how  I  am  to 
apportion  the  proceeds  of  this  traffic,  if  I 
order^them  to  be  brought  into  the  common 
fund.] 

We  ask  the  Court  to  reckon  these  pro- 
ceeds as  if  the  traffic  had  been  actually 
carried  under  the  agreement  by  one  of  the 
two  routes  there  specified,  and  declare  it 
divisible  according  to  the  agreement 

Mr,  Selwyn  and  Mr.  Bagshawe  appeared 
for  the  Secretary  of  the  Clearing-house 
Committee. 

Sir  R.  Palmer^  in  reply. — The  Court  will 
not  imply  any  contract,  unless  it  actually 
finds  some  express  terms  upon  which  it  can 
hang  such  an  implication — 

Churchward  v.   Regina^  1    Law  Rep. 

Q.B.  195,  211. 
There  is  nothing  in  this  agreement  to  jus- 
tify or  sustain  such  an  implied  condition. 
It  only  refers  to  then  existing  routes.  If 
an  agreement  can  be  read  in  two  ways, 
one  with,  and  the  other  against,  law,  the 
construction  which  is  with  law  will  prevail — 
Co,  Liu,  42.  a.  Without  the  authority  of 
parliament,  railway  companies  have  no 
power  to  make  any  agreement  at  alL  It  is 
only  by  the  87th  section  of  the  Railways 
Clauses  Consolidation  Act  (8  Vict.  c.  20), 
that  they  have  such  power,  and  that  clause 
confines  all  arangements  to  existing  rail- 
ways— 

The  Shrewsbury  and  Birmingham  Rail- 

toay  Company  v.    the  London   and 

North-  Western    Railway    Company^ 

6  H.L,   Cas.  113;    s.c.  26  Law  J. 

Rep.  (n.s.)  Chanc.  482. 
The  agreement,  if  construed  as  desired  by 
the  defendants,  would,  in  effect,  amount  to 
a  contract  by  the  companies  not  to  apply 
to  parliament  for  future  powers,  or  else 
to  pay  damages  for  doing  so.  Shareholders 
cannot  be  bound  by  such  a  contract— 

The  Stockton  Railway  Company  v.  the 

Leeds  Railway    Company,    2    Phill. 

666. 
Heathtote  v.    the  North  Staffordshire 

Railway    Company,    2    Mac.  k    G. 

100. 


The  Lanea^ster  and   Carlisle  Railway 
Company  v.  the  North-Western  Rail- 
way  Company,   2   Kay  &   J.  293; 
8.  c.  25  Law  J.  Rep.  (ir.s.)  Chanc 
223. 
As  to  the  dedsion  in  Hare  v.  the  London 
and    North- Western    Railway    Company, 
that   referred  solely  to   the  then  existing 
routes,  and  did  not  touch  the  present  ques- 
tion.    The   point   now   raised  was   never 
suggested  in  that  case. 

KiiTDBESLBY,  V.C.  (July  28),  after  com- 
menting upon  the  sevend  clauses  of  the 
agreement,  stated  his  opinion  that  there 
was  nothing  in  them  which  could  be  con- 
strued as  an  express  prohibition  agamsl 
the  formation  or  opening  of  a  new  route 
between  London  and  Edinburgh  by  any  of 
the  parties  thereto,  and  that  the  traffic 
embraced  by  the  agreement  was  exclusively 
that  which  was  in  express  terms  specified 
therein,  and  that  the  language  of  the  20th 
section  could  only  be  regarded  as  having 
reference  to  such  traffic. — [His  Honour 
then  continued] — Having  thus  come  to  the 
conclusion  that  there  has  been  no  breach 
on  the  part  of  the  plaintiffii  of  any  condi- 
tions expressed  in  this  agreement,  I  have 
to  consider  whether,  accoiiiing  to  the  con- 
tention of  the  defendants,  there  has  not 
been  a  breach  of  some  implied  prohibition. 
Ought  the  Court  to  hold  that  there  neces- 
sarily and  properly  arises  out  of  this  agree- 
ment an  implied  covenant  against  nudking 
a  new  line,  or  carrying  goods  by  any  such 
new  line?  Now,  in  order  to  justify  the 
Court  in  implying  a  covenant  or  condition 
not  in  terms  expressed  in  any  given  instru- 
ment, the  case  must  be  such,  to  use  the 
language  of  one  of  the  learned  Judges 
in  Churchward  v.  Regina,  as  to  satisfy  the 
judicial  mind  that  the  parties  necessarily 
intended  it,  and  that  conclusion  must  be 
drawn  from  something  which  is  actually 
found  within  the  instrument.  There  must 
be  something  there  expressed  upon  which 
you  can  hang  such  a  conclusion.  But  so  hr 
from  inferring  that  there  was  any  such  idea 
or  intention  in  the  minds  of  those  who 
executed  this  agreement,  the  conclusion  I 
come  to,  after  a  careful  perusal  of  the  idiole 
instrument,  is  this,  that  they  either  never 
thought  of  any  such  contract  at  all,  or  else 
that  they  intentionally  excluded  it  from  the 
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agreement  For  supposing  it  had  been  the 
intention  or  in  the  contemplation  of  the 
parties  to  enter  into  such  contract,  is  it 
conceivable  that  in  this  elaborate  and  care- 
fully drawn  instrument  they  should  have 
omitted  to  provide  for  it  by  a  special  clause, 
and  have  left  it  to  be  guessed  at  from  the 
terms  of  the  20th  section,  or  the  general 
language  of  the  agreement  ?  They  woidd, 
as  a  matter  of  course,  have  had  a  specific 
clause  directly  applicable  to  it^  and  in  the 
absence  of  such  a  specific  clause,  taking  the 
other  circumstances  of  the  case  into  con- 
sideration, I  cannot  conceive  that  it  was 
their  intention  that  such  a  prohibition 
should  be  implied. 

Being,  then,  of  opinion  that  the  conten- 
tion of  the  defendants  is  not  justified,  either 
by  any  express  or  by  any  implied  terms  of 
this  agreement,  it  is  perhaps  hardly  neces- 
sary for  me  to  advert  to  the  question  whe- 
ther, if  there  were  such  a  contract,  it  would 
be  legal ;  but  I  think  I  ought  to  make  a 
few  observations  upon  that  point,  and  it 
should  be  remembered  that  we  are  here 
dealing  not  with  individuals,  but  with  corpo- 
rate bodies  whose  rights  and  powers  and 
obligations  are  necessarily  regulated  by  con- 
siderations which  do  not  apply  to  indivi- 
duals. Many  acts  are  quite  competent  to  an 
individual  which  are  not  so  to  a  railway  com- 
pany, and  vice  versa;  so  that  in  respect  of  the 
legaJity  of  their  acts,  these  companies  must 
be  looked  at  and  dealt  with  on  considem- 
tions  very  different  from  those  which  might 
be  applicable  to  individuals.  Now,  suppose 
that  these  several  railway  companies  had 
all  entered  into  an  express  agreement  that 
BO  one  of  them  should  ever  make  or  be  a 
party  to  the  making  of  any  other  line  or 
route  from  London  to  Edinburgh  than  the 
routes  which  then  existed.  Would  such  an 
agreement  be  lawful  ? 

The  question,  I  confess,  is  arguable;  but 
my  own  opinion  is,  that  it  would  be  uUra 
viresy  and  that  the  companies  would  not  be 
bound  by  such  a  contract  And,  in  speak- 
ing of  uUra  vires,  we  use  the  term  in  refer- 
ence to  the  governing  body  of  a  company. 
If  every  individual  member  of  a  company 
entered  into  and  agreed  to  be  bound  by 
such  an  agreement,  then  it  might  be  a 
question  whether  that  was  ultra  vires;  but, 
in  the  sense  in  which  we  use  that  term,  I 
think  the  agreement  would  be  ultra  vires 
Kew  Skriks,  3.5.--CHA1IC. 


of  the  governing  body,  so  as  to  bind  all 
the  members  of  the  company. 

Now,  it  appears  that  the  question  as  to 
the  legaJity  of  this  instrument  came  before 
the  Vice  Chancellor  Wood  in  the  case  of 
Hare  v.  the  North-Westem  BaUtoay  Comr 
panyj  and  though  his  Honour  considered  it 
extremely  doubtful  on  which  side  of  the 
line  of  demarcation  between  legality  and 
illegality  this  particular  agreement  lay; 
yet,  upon  the  whole,  he  came  to  the  con- 
clusion that  it  was  reasonable  and  bona  fide 
and  valid.  But  the  point  which  has  been 
raised  before  me  was  never  even  suggested 
in  that  case.  The  agreement  was  considered 
only  with  reference  to  its  operation  upon 
the  traffic  carried  along  the  two  then  exist- 
ing routes,  and  in  that  view  his  Honour 
was  of  opinion  that  such  an  arrangement 
between  the  parties,  by  which  a  ruinous 
competition  would  be  prevented,  was  not 
contrary  to  public  policy.  But  I  feel  satis- 
fied that  the  idea  of  any  express  or  im- 
plied prohibition  against  the  making  of  a 
new  route  was  never  present  to  the  mind 
of  the  Vice  Chancellor,  and  therefore  I  con- 
sider that  his  decision  in  that  case  has  not 
touched  the  question  at  all,  as  to  whether 
it  would  be  legal  or  uUra  vires  to  have 
such  a  clause.  Now,  admitting,  as  I  do, 
the  difficulty  of  determining  this  point  with 
reference  to  the  authorities,  I  yet  cannot 
help  thinking  that  it  would  be  uUra  vires. 
I  think  that  the  governing  body  of  a  com- 
pany has  no  right,  as  against  the  whole  body 
of  members,  to  bind  that  company  down  to 
a  particular,  stipulated  and  limited  line  ot 
operation,  and  to  exclude  the  possibility  of 
its  being  a  party  to  the  making  of  a  more 
enlarged  or  more  beneficial  line  of  railway; 
and  it  must  be  borne  in  mind  that  such  a 
stipulation  would  be  little  or  nothing  short 
of  a  stipulation  prohibiting  the  companies 
from  ever  appljdng  to  parliament  for  the 
purpose  of  constructing  or  joining  in  the 
construction  of  any  new  or  improved  line 
of  traffic.  I  have  said  thus  much  upon 
the  question  of  legality,  assuming  for  the 
moment  that  I  could  find,  expressed  or  im- 
plied in  this  agreement,  some  such  prohi- 
bitive stipuhition  as  the  defendants  contend 
for.  Upon  the  grounds  already  stated,  how- 
ever, I  am  of  opinion  that  there  is  no 
such  stipulation,  and  therefore  I  come  to 
the  conclusion  that  the  plaintiffs  are  solely 
50 
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entitled  to  the  proceeds  arising  from  the 
traffic  on  the  Waverley  line.  There  must  be 
a  declaration  that  bo  much  of  the  fund  in 
the  hands  of  the  Clearing-house  Conunittee 
ae  has  arisen  from  the  traffic  on  the  Wayer- 
ley  route  is  not  within  the  terms  of  the 
agreement  of  the  1st  of  January,  1856. 

The  costs  of  all  parties  to  come  out  of 
the  fund. 


Solidton—MeMn.  Beale,  Marigold  ft  Beale,  for 
pUdntiA;  Meann.  Birduun  k  Co.,  Mr.  J.  Blen- 
kuuop,  Mr.  Batten.  Menn.  WiUiAnwon,  HiU 
ft  Co.,  Menn.  Farqnhar  ft  Leeoh,  Mew*. 
Canliffe  ft  BeMiinoat»  and  Mesm.  Hayee  ft  Co., 
for  definidaiite. 


Stuaet,  V.C.  )        n*«/^^«  /v.»«. 
Feb.  20.        /         CATONV.  0OLB8. 

Admtnigtration — Wife  Tenant  for  Life 
— Husband  holding  over  after  her  Death — 
Bill  for  Mesne  Profits  and  Delivery  up  of 
Title-Deeds — Demurrer — Affidavit,  annexed 
to  BUI— 6  Ann,  c,  18.  s,  5. 

Af  after  the  death  of  his  wifey  continued 
hy  mistake  in  the  receipt  of  the  rents  of  real 
estate  to  which  she  %oas  entitled  for  Ufe. 
Demurrer  to  a  bill  by  the  persons  entitled 
to  the  property  after  the  death  of  A.'s  wife 
against  the  personal  representative  of  A^for 
an  account  of  the  rents  and  profits  received 
by  him  since  the  death  of  his  wife^  and,  if 
such  representative  did  not  admit  assets,  for 
an  account,  and  for  delivery  up  of  title-deeds, 
overruled. 

Such  a  bill  is  not  within  the  rule  laid 
down  in  Whitchurch  v.  Gk>lding  (1),  requir- 
ing an  affidavit  to  be  annexed  to  the  bUl, 

This  was  a  demurrer  to  the  bill  for 
want  of  equity. 

The  bill  contained  allegations  to  the 
following  effect :  By  the  settlement  made 
on  the  marriage  of  Mr.  and  Mrs.  Harrison, 
in  1819,  real  estate,  situate  in  Middlesex, 
belonging  to  Mr.  Harrison,  was  limited  to 
himself  for  life,  with  remainder  to  Mrs. 
Harrison  for  life,  with  remainder  to  the 
first  and  other  sons  of  the  marriage,  suc- 
cessively in  tail,  with  remainder  to  the 

a)  2  p.  Wou.  641.  See  Mitford  on  Pleading, 
(6th  edit.)  66. 


dau^ters  in  tail,  witE  remainder  to  Mr. 
Harrison  in  fee  simple. 

There  was  no  issue  of  the  marriage. 

In  November,  1841,  Mr.  Harrison  died 
intestate,  leaving  Mrs.  Harrison. 

In  1844  Mrs.  Harrison  intermarried  with 
the  Rev.  John  Coles. 

In  March,  1859,  Mrs.  Coles  died,  and 
after  her  death  Mr.  Coles  possessed  himself 
of  the  title-deeds  of  the  property  comprised 
in  the  settlement,  and  continued  to  receiTo 
the  rents  and  profits  of  the  same  jwopeity 
up  to  his  death,  which  took  place  in  Api^ 
1865. 

Shortly  after  the  death  of  Mr.  Coles,  the 
plaintiffs,  Mrs.  Caton  and  Mr.  Wilson,  fint 
learned  that  they  were  entitled,  as  the  hein 
of  Mr.  Harrison,  to  that  property. 

The  defendant  was  the  personal  mpK- 
sentative  of  Mr.  Coles,  and  the  bill  allied 
that  the  title-deeds  of  the  above  property 
were  in  his  possession. 

The  bill  prayed  for  an  account  and  pay- 
ment of  the  rents  of  the  property  oompnsed 
in  the  settlement  of  Mr.  and  Mra.  Huriaoa 
which  had  accrued  due  since  the  death  of 
Mrs.  Coles,  and  which  had  been  received  bj 
Mr.  Coles  or  the  defendant  since  his  death; 
and  if  the  d^endant  should  not  admit 
assets  of  Mr.  Coles  sufficieiit  to  paysndi 
rents,  then  that  an  account  might  be  taken 
of  his  real  and  peisonal  estate. 

The  bill  also  prayed  for  an  order  for  die 
delivery  of  the  title^eeds  of  the  above  pro- 
perty to  the  plaintiffs,  and  for  an  injunc- 
tion to  restrain  the  defendants  from  receiv- 
ing the  rents,  and,  if  necessaiy,  for  a 
receiver. 

The  defendant  demuired  to  the  bill  for 
want  of  equity. 

The  bill  contained  no  allegation  ^tker 
that  the  plaintiffs  were  in  poononRinn  or 
that  the  defendant 


Mr.  W,  W.  Cooper  (with  whom  was  Mr, 
Bacon),  in  support  of  the  demurrer,  con- 
tended that  the  IhU  was  not  sustainable, 
and  referred  upon  this  point  to 

Bamewall  v.  BamewaU,  3  Eidgw.  24. 

HuUon  ▼.  8%mp9(m,  2  Yem.  721. 

Loher  V.  Bdle,  3  Ves.  4. 

Ryves  v.  Ryves,  Ibid.  343. 

Armitage  v.  Wadsworth,  1  Madd.  189. 

Crow  V.  Tyrrell,  3  Ibid.  179. 

Vice  V.  Thomas,  4  You.  &  C.  538. 
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Jones  V.  Jones^  3  Mer.  161,  173. 
Davenport  v.  Davenport,  7  Hare,  217; 
8.  c.   18  Law  J.  Rep.  (n.s.)  CHanc. 
163. 
Crowther  ▼.  Crotffther^  33  Beav.  305 ; 
8.  c  26  Law  J.  Rep.  (n.s.)  Chanc. 
702. 
Talhot  V.  Hope  Scott,  i  Kay  &  J.  96 ; 
&  c.  27  Law  J.  Rep.  (n.s.)  Chanc 
273. 
By  6  Ann.  c.  18.  8.  5,  Mr.  Coles  was  a  tres- 
passer, and  by  the  express  enactment  of  the 
same  section  of  that  statute  the  plaintiffs' 
remedy  was  at  law  for  the  recovery  in  dam- 
ages against  the  personal  representative  of 
Mr.  Coles  of  the  full  value  of  the  profits 
received  during  his  wrongful  possession. 
The  defendant    also  demurred  ore  teniu 
that  this  being  a  bill  not  simply  for  dis- 
covery and  delivery  of  titlo-deeds,  but  for 
relief,  there  should  have  been  an  affidavit 
annexed  to  the  bill  that  the  title-deeds  were 
not  in  the  plaintiffs'  custody — 

Whitchurch  Y,  Oolding,  2P.  Wms.  641. 
Anon$^mou8y  3Atk.  17. 
Mr,  Mcdins  and  Mr,  R  W,  E,  Forsler^ 
in  support  of  the  bill,  were  not  called  upon. 

Stuabt,  y.C. — The  defendant  appears 
to  have  entertained  a  mistaken  view  as 
to  the  nature  of  these  proceedings.  This 
is  not  an  ejectment  suit 

The  case  made  by  the  bill  is  this :  On 
the  death  of  Mrs.  Coles,  in  1856,  the  plain- 
tiffs' right  to  the  property  in  question 
accrued ;  but,  by  some  mistake,  Mr.  Coles, 
who  survived  his  wife  Mrs,  Coles,  remained 
in  possession  and  received  the  mesne  profits 
until  his  death,  which  took  place  in  1865. 
Mr.  Coles's  estate  thus  became  indebted 
to  the  plaintiffs;  and  if  his  administrator 
should  not  admit  assets  the  bill  asks  for 
an  account.  The  suit,  consequently,  has 
more  of  the  character  of  a  creditor's  suit  than 
that  of  one  instituted  for  the  purposes  of 
ejectment  The  cases  cited  in  support  of 
ti^ie  demurrer  do  not  apply.  Li  BamewaU 
T.  Bamewall  the  Court  refused  to  aid  the 
plaintiff  in  consequence  of  lus  having 
already  obtained  judgment  in  an  ejectment 
at  law,  which  entitled  him  to  the  mesne 
profits.  In  Loker  v.  EolU  a  demurrer  was 
allowed  upon  the  ground  that  upon  the 
face  of  the  bill  it  was  quite  clear  the  plain^ 
tiff  might  have  filed  a  declaration  in  eject- 


ment The  other  cases  are  equally  inappli- 
cabla  It  has  been  contended  that  the 
demurrer  ought  to  be  allowed,  because  the 
plaintiffs  not  only  seek  for  an  account  of 
the  mesne  profits,  but  also  ask  that  the 
title-deeds  may  be  delivered  up  to  them 
without  producing  any  affidavit  to  shew 
that  the  deeds  are  not  in  their  possession. 
That  contention  might  have  been  sustained 
if  the  bill  had  been  filed  purely  for  dis- 
covery, but  it  is  out  of  place  in  the  present 
case. 

The  demurrer  must,  therefore,  be  over- 
ruled. 

Solidtom — yitmn,  Ernnust  h,  Sod,  for  pUuntiflh. 
Meisn.  aowes  &  Hicklej,  And  Mr.  Q.  W' 
Dennis,  for  defendants. 


M.R. 

LOBD  BOMILLT. 

March  10, 


[ILLY.   \ 


Ex  parte  thb  TBUSTSsa 

OF     THS     BIRMINGHAM 
BLUBOOAT  SCHOOL. 


Trust  Monies — Investment — Exchequer 
Bills — Consols — General  Order ^  February 
1,  1861. 

Where  a  private  act  of  parliament  di- 
rected thcU  monies  arising  from  certain  trust 
estate,  and  paid  into  court,  should  be  invested 
in  Navy  Victualling  or  Exchequer  bills,  the 
Court,  upon  the  petition  of  the  trustees, 
directed  the  investment  of  such  monies  in 
consols. 

This  was  the  petition  of  the  trustees  of 
the  Birmingham  Bluecoat  School  By  a 
private  act  of  parliament,  passed  in  the 
eighth  and  ninth  years  of  Her  Majesty, 
the  real  and  personal  estate  constituting 
the  trust  estate  of  the  said  school  was 
vested  in  trustees,  upon  trust  for  the  said 
school,  and  to  administer  and  manage  the 
same  according  to  a  scheme  which  had 
been  settled  by  one  of  the  Masters  in 
Chancery.  Under  this  act  the  trustees  were 
empowered  to  sell  day,  sand  and  gravel 
from  off  the  real  estates  of  the  school,  and 
they  were  directed  to  pay  the  monies  arising 
from  such  sale  into  court  to  an  account, 
**Ex  parte  the  purchasers  of  the  estates  of 
the  Bluecoat  Charity  School"  And  it  was 
enacted  that  all  sums  of  money  paid  into 
the  bank  to  such  last-mentioned  account 
should,  until  such  money  should  be  other- 
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wise  ]4>plied  in  punniance  of  the  act,  be 
from  time  to  time  laid  out  under  the  direc- 
tion of  the  Court  in  the  purchase  of  Navy 
Victualling  or  Exchequer  bills,  and  that  the 
interest  arising  from  the  same  should  be 
Liid  out  from  time  to  time  in  the  purchase 
of  other  Navy  Victualling  or  Exchequer 
bills.  But  power  was  given  to  the  Court 
of  Chancery  to  make  any  new  schemes  or 
regulations  for  the  administration  and  ma- 
nagement of  the  trust  estate,  or  to  alter  or 
vary  any  of  the  existing  schemes  and  rules. 

In  February,  1866,  the  trustees  had  paid 
into  the  bank  to  the  account,  ^*  Ex  parte 
the  purchasers  of  the  estates  of  the  Bluecoat 
Charity  School"  a  sum  of  2,895/.  \$,  icL, 
the  proceeds  of  the  sale  of  clay  and  sand  and 
gravel  removed  from  the  said  charity  estates; 
and  they  now  presented  this  petition  pray- 
ing that  the  balance  of  sudi  sum,  after 
deducting  the  costs  of  this  application, 
might  be  invested  in  3/.  per  cent,  consoli- 
dated Bank  annmties  to  stand  to  the  same 
account,  and  that  the  dividends  of  such 
annuities  might  be  paid  to  the  petitioners. 

Mr.  Speed  appeared  in  support  of  the 
petition,  and  submitted  that  the  money,  as 
cash  under  the  control  of  the  Court,  came 
within  the  provisions  of  the  10th  section 
of  the  23  &  24  Vict.  c.  38,  and  that  the 
Court  would  order  it  to  be  invested  in 
consols  under  the  General  Order  of  the  1st 
of  February,  1861.  He  referred  to  a  recent 
case,  In  re  Mtt/ord  (unreported),  in  which 
Vice  Chancellor  Wood  had  directed  the 
investment  in  consols  of  money  paid  into 
court  under  a  private  estate  act,  which 
required  money  in  court  to  be  laid  out  in 
Exchequer  bills. 

Mr,  DtckinMonf  amicus  Curice,  said  that 
he  had  been  counsel  in  In  re  Mitfordy 
and  the  order  had  been  made  in  that  case 
as  Mr.  Speed  had  mentioned,  but  the  ques- 
tion had  not  been  argued. 

The  Master  of  thb  Rolls  said,  that 
he  would  follow  that  case,  and  he  directed 
the  order  to  be  made  as  prayed  by  this 
petition  upon  production  to  the  Registrar 
of  the  brief,  petition  and  order  in  In  re 
Mitford, 

Soliciton—Mflssn.  Taylor,  Hoare  k  Taylor,  agents 
for  Metm.  GrifBtba  &  Bluxham,  Biniiiiigliam. 


Wood,  Y.C.  ) /areTHSHVLLASDHOusKA 
April  24.    j        BAiLWAT  ooifPAirr. 

Judgment  Ddft— 27  d:  28  VieL  e.  Ill— 
Farm  of  Order. 

A  writ  of  exeeuHon  having  heen  mud  out 
an  ajudgm/ent  debt  agaiMH  a  railway  amr 
panyy  upon  petition  the  Comi  ordered 
inquiries  and  a  sale  of  the  compass  lands 
in  default  of  payment  of  tkis  debt 

J.  T.  Robinson,  a  creditor  of  the  eom- 
pany,  on  the  7th  of  December,  1865, 
signed  judgment  in  an  action  against  the 
company  upon  a  bond  debt^  Writs  of 
elegit  were  sued  out,  and  sherift'  inqoiair 
tions  made  in  the  counties  of  York  and 
Kingston-on-HulL  It  appeared  that  the 
company  has  some  land  which  wsb  not 
wanted  for  the  purpose  of  their  railway. 
The  judgment  and  writs  of  execution  were 
duly  registered.  The  creditor  and  K  Toung, 
a  person  interested  in  the  debt,  petition^ 
for  a  sale  under  the  Judgments  Amend- 
ment Act,  1864,  27  &  28  Vict  c  112. 

Mr.  RoU  and  Mr.  BoviU  appeared  in 
support  of  tihe  petition,  and  cited 

Walker  v.  the  Ware,  Hadkam  and  Bun^ 
tingford  Bailway  Company,  ante,  94; 
S.C.  1  Law  Rep.  £q.  195. 

Mr.  Giffard  and  Mr.  Fitzhugk,  fcMT  the 
company. 

Wood,  V.C.  made  an  order  of  which  the 
following  were  the  minutes.  An  inquixy 
what  is  due  to  the  petitioner,  J.  T.  Robin- 
son, for  prindpai  and  interest  under  or  by 
virtue  of  the  judgment  obtained  by  him 
against  the  said  Hull  and  Hornsea  Railway 
Company,  as  in  the  petition  mentioned, 
and  for  costs  of  his  action  at  law  and  of 
this  application  and  consequent  thereon  (to 
be  taxed  by  the  Tazing-Master).  An  in- 
quiry what  lands  and  properly  have  been 
extended  under  or  by  virtue  of  the  several 
writs  of  elegit  in  the  petition  respectivdj 
mentioned,  and  what  are  the  natures  and 
particulars  of  the  interest  of  the  said  Hull 
and  Hornsea  Railway  Company  in  such 
lands  and  property,  and  of  their  tiile  tiler^ 
to,  and  whether  any  and  which  of  sndi 
lands  are  superfluous  lands  not  required 
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for  the  purposes  of  the  undertaking  of  the 
said  Hull  and  Hornsea  Railway  Company. 
An  inquiry  whether  there  are  any,  and 
if  any  what,  debt  or  debts,  other  than 
the  debt  of  the  petitioner,  J.  T.  Robin- 
son, due  from  the  said  company  which 
is  or  are  a  charge  or  charges  upon 
the  said  lands,  and  what  are  the  prior- 
ities of  the  same.  And  it  is  ordered, 
that  the  amount  due  to  the  said  petitioner 
for  principal,  interest  and  costs,  as  afore- 
said, be  certified.  And  it  is  ordered,  that  in 
default  of  payment  by  the  defendants,  the 
Hull  and  Hornsea  Railway  Company,  of 
the  amount  so  certified  to  be  due  to  the 
petitioner,  J.  T.  Robinson,  within  one 
calendar  month  after  the  date  of  the  said 
certificate,  the  interest  of  the  said  Hull  and 
Hornsea  Railway  Company  in  the  said 
lands  and  property  so  extended  as  aforesaid, 
or  so  much  thereof  as  may  be  necessary 
to  raise  the  amount  so  certified  to  be  due 
to  the  petitioner,  J.  T.  Robinson,  and  such 
other  creditors  (if  any),  and  the  costs  of 
such  sale,  be  sold,  with  the  approbation  of 
the  Judge.  And  it  is  ordered,  that  the  money 
to  arise  by  the  sale  of  the  said  lands  be 
applied  in  payment  of  what  shall  appear 
to  be  due  to  the  petitioner,  J.  T.  Robin- 
son, and  such  other  creditors,  if  any,  as 
aforesaid,  respectively,  according  to  the 
priorities  of  their  respective  debts,  and  be 
in  the  mean  time  paid  into  the  Bank,  with 
the  privity  of  the  Accountant  General,  to 
the  credit  of  In  the  matter  of  the  Hull 
and  Hornsea  Railway  Company,  ex  parte 
J.  T,  Robinson  and  E.  Young,  to  an  ac- 
count to  be  entitled  "  The  proceeds  of  the 
sale  of  lands  of  the  Hull  and  Hornsea 
Railway  Company."  And  any  of  the  parties 
are  to  be  at  liberty  to  apply  as  there  may 
be  occasion. 

Bolidton— Menn.  Gregoiy  ft  HowdiffeB,  agento 
for  Mr.  E.  S.  WUson,  Hull,  for  petitionen; 
Mr.  a  C.  Fnuikish,  agent  for  Meisn.  Lighifoot 
ft  Oo.,  Hnll,  for  the  oompanj. 


Stuakt,  V.C.  )      „«,^«  «  ««,«m.x^ 
M       25         I       ^^^^^8  ^^  BRI8T0W. 

WiU — Construction — Legacy  to^^Nepheios 
and  Nieces*^ — "  Grand-nepheufs.** 

A  testator,  by  his  mil,  gave  the  residue  of 
his  personalty  to  his  nephews  and  nieces 
living  at  his  death,  in  equal  shares.  By  a 
second  codicil  to  his  will  he  gave  to  "  his 
nephew  J.  M,  B,"  100^.  By  a  third 
codicil  he  declared  that  such  lOOL  was 
given  to  J»  M,  B, "  in  addition  to  the  shareof 
residue  given  to  him  by  his  will,  it  being  his 
intention  that  he  should  receive  first  the  said 
lOOZ.,  and  afterwards,  in  addition  thereto, 
ike  said  share  of  residue"  The  testator  died 
leaving  several  nephews  and  nieces,  and  also 
several  grand  -  nephews  and  grand-  nieces, 
and  J,  M,  B.  uxis  one  of  such  grand- 
nephews  : — Held,  that  the  grandnepheufs 
and  grand-nieces  of  the  testator  living  at  his 
death  were  entitled  to  participate  in  the 
residue, 

Francis  Ives,  by  will,  dated  the  15th  of 
December,  1859,  after  appointing  the  de- 
fendants John  Maddison  Bristow  and  John 
Darnell  his  executors,  gave  to  them  real 
estate  in  trust  for  sale,  and  directed  that 
the  proceeds  of  such  sale  should  form  part 
of  his  residuary  personal  estate  ;  and  after 
also  bequeathing  some  legacies,  he  gave  all 
the  residue  of  his  personal  estate  and  effects 
to  be  divided  ''amongst  all  such  of  his 
nephews  and  nieces  as  should  be  living  at 
his  death,  in  equal  shares." 

The  testator  subsequently  made  three 
codicils  to  his  will.  By  the  second  of 
them  he  made  the  following  bequest :  viz. 
''I  give  to  my  nephew  John  Maddison 
'Bristow  100?.  out  of  the  produce  of  my 
real  and  personal  estate ;  *'  and  the  third 
was  as  follows  :  ''  I  declare  that  the  100?. 
by  the  second  codicil  to  my  said  will  given 
to  John  Maddison  Bristow  is  so  given 
to  him,  in  addition  to  the  share  of  residue 
given  to  him  by  my  said  will,  it  being  my 
intention  that  he  shall  receive  first  the  said 
100/.,  and  afterwards,  in  addition  thereto, 
the  said  share  of  residue." 

The  testator  died  in  1864,  leaving  several 
nephews  and  nieces,  and  also  sevend  grand- 
nephews  and  grand-nieces. 

The  phiintiff  was  one  of  the  nephews, 
and  the  defendant  John  Maddison  Bristow 
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was  a  grand-nephew  of  the  testator.  Upon 
the  cause  first  coming  on  for  hearing,  in 
Easter  Term,  1866,  the  Vice  Chancellor 
directed  it  to  stand  o^er,  in  order  that  the 
interests  of  the  grand-nephews  and  grand- 
nieces  might  be  represented.  That  had 
been  done  by  making  Mrs.  Bennett  one  of 
the  testator  8  grand-nieces  a  party,  and  the 
canse  now  came  on  to  be  heard. 

The  question  was,  whether  the  testator^s 
grand-nephews  and  grand-nieces  living  at 
his  death  were  entitled  to  participate  with 
his  nephews  and  nieces  living  at  that 
period  in  the  bequest  of  residue  contained 
in  his  wilL 

JTr.  MoUm  and  Mr.  J.  H.  Tayhry  for 
the  pbdntiff,  said  that,  although  he  was  a 
nephew  of  the  testator,  yet  as  he  had  chil- 
dren who  would  be  entiUed  in  the  event  of 
its  being  held  that  the  testator's  grand- 
nephews  and  grand-nieces  were  included  in 
the  residuary  bequest,  it  was  not  of  import- 
ance to  him  what  view  the  Court  might 
adopt  of  the  question  which  had  been 
raised. 

Mr.  Haichardy  for  the  defendant  Mrs. 
Bennett. — The  right  of  the  defendant  J.  M. 
Bristow,  who  was  a  grand-nephew  of  the 
testator,  to  a  share  of  the  testator's  residue 
was  undoubted.  That  being  so,  the  word 
''  nephew,"  according  to  the  testator's  own 
interpretation  of  it,  meant,  as  applied  to 
J*.  M.  Bristow,  grand-nephew;  and  if  the 
word  had  been  extended  by  the  testator 
so  as  to  include  him,  the  inference  was, 
that  the  testator  meant  to  include  his  grand- 
nephews  and  grand-nieces  generally  in  t^e 
residuary  bequest  to  his  nephews  and  nieces. 
He  relied  on 

Jame$  v.  Smithy  14  Sim.  214;  s.  c.  13 
Law  J.  Bep.  (n.s.)  Chanc.  376. 

Mr.  W.  R.  Fuher,  for  J.  M.  Bristow 
and  J.  Darnell,  contended  that  the  exten- 
sion of  the  term  *'  nephew"  so  as  to  include 
J.  M.  Bristow,  did  not  entitle  the  testator's 
grand-nephews  and  grand-nieces  generally 
to  participate  in  the  bequest  to  his  nephews 
and  nieces.    He  referred  to 

Shelley  v.  Bryery  Jacob,  207. 
Smith  V.  Lidiardy  3  Kay  k  J.  252, 
and 

Thompson  v.  BMnwny  27  Beav.  486; 
s.  c.  29  Law  J.  Rep.  (n.s.)  Chanc 
280. 

Mr.  Hatchard  replied. 


Stuabt,  y.C.  said,  that  the  testator  had 
himself  put  his  own  interpretation  on  the 
language  used  in  his  will,  and  had  given 
a  share  of  his  residue  to  J.  M.  Bristow. 
The  effect  of  that  was  to  let  in  all  the 
grand-nephews  and  grand-nieces  of  the  tes- 
tator to  share  in  the  bequest  of  residua 
There  must,  therefore^  be  a  declaration  that 
the  grand-nephews  and  grand-nieces  of  the 
testator  living  at  his  death  were  entitled  to 
participate  in  the  bequest  of  his  residuary 
estate;  and  there  must  be  an  inquiry  as  to 
who  such  grand^ephews  and  grand-nieces 
were. 


Bolieitot*— Mr.  J.  Flnker,  agent  for  Moan.  Sols 
k,  Gfll,  D«ronport,  for  plaintiff;  Mem.  Biidk 
Moors,  agents  for  Messrs.  Laoes  ft  Steward, 
GrMt  Tannoath,  and  Mr.  Maik  Jameaan,  &r 
defeodaats. 


KiNPIBSLEY,  y.C.  )  TBOTTTBBCK  «. 

May  29.  J  bouqhst. 

Willy  Construction,  of — Separate  U» — 
Real  Estate— Dispodtion  by  Will. 

A  testator  devised  and  bequeathed  to  trus- 
tees all  his  real  and  personal  esttatSy  upon 
trust  for  his  vfi/e  for  li/ey  and  after  her 
decease  for  his  daughter  for  every  absth 
lutely;  with  a  direction  that  the  principal 
numeySy  rents,  issueSy  profUsy  interesty  did- 
dends  and  proceedsy  to  which  his  daughter 
should  be  entitled  under  his  willy  should  be 
paid  into  her  own  proper  handsy  as  the  sams 
should  become  due,  and  not  by  way  of  aniici- 
pation,  and  should  be  for  the  separate  uss 
and  benefit  of  his  daughtery  erelusive  of 
any  husband  with  whom  she  might  inters 
marry y  and  for  which  money  the  rtoeipt 
alone  of  his  daughtery  whether  covert  or  stUe^ 
should  be  an  effectual  discharge :  —  Hdd, 
that  there  was  no  gift  of  the  fee  to  the  sepa- 
rate use  of  the  daughter,  the  language  being 
only  applicable  to  a  life  interest. 

John  Gritton,  by  his  wiU,  made  shortly 
before  his  death,  in  April,  1845,  gave 
and  devised  to  trustees  all  his  real  and 
personal  estate,  whatsoever  and  whereso- 
ever, upon  trust,  as  to  his  real  estate,  to 
pay  the  rents  and  profits  to  his  wife  for 
life ;  and  as  to  his  personal  estate,  upon 
trust,  after  conversion  thereof  into  money 
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and  investment  of  the  same  in  manner 
therein  directed,  to  pay  the  interest,  divi- 
dends and  annual  proceeds  arising  therefrom 
to  his  wife  for  life,  she  maintaining,  educat- 
ing and  bringing  up  their  only  child,  Maria 
Gritton,  untU  ^e  attained  twenty-one  or 
marriage;  and  after  the  decease  of  his  wife, 
he  gave  and  devised  all  his  real  and  per- 
sonal estate  to  his  daughter,  Maria  Gritton, 
for  ever,  absolutely.  The  testator  then  made 
certain  provisions  for  the  maintenance  and 
education  of  his  daughter,  in  case  his  wife 
should  die  before  she  attained  twenty-one 
or  married,  and  continued  as  follows :  <*  I 
hereby  expressly  direct,  that  .the  principal 
monies,  rents,  issues,  profits,  interest,  divi- 
dends and  proceeds,  to  which  my  said  wife 
and  daughter,  or  either  of  them,  shall  be 
entitled  under  my  will,  shall  be  paid  into 
their  own  proper  hands  as  and  when  the 
same  respectively  shall  become  due,  and  not 
byway  of  anticipation,  and  shall  be  to  andfor 
the  separate  use  and  benefit  of  my  said  wife 
and  daughter,  independently  and  exclusively 
of  any  husband  or  husbands  with  whom  they 
or  either  of  them  may  happen  to  inter- 
marry, and  without  being  in  anywise  sub- 
ject to  the  debts,  engagements  and  control, 
interference  or  forfeiture  of  any  such  hus- 
bands or  husband,  and  for  which  monies, 
rents,  issues,  profits,  interest,  dividends  or 
proceeds,  the  receipts  alone  of  my  said  wife 
and  daughter,  whether  they  respectively  be 
covert  or  sole,  shall  be  an  effectual  discharge 
to  my  trustees  for  the  said  monies,  rents, 
issues,  profits,  interest,  dividends  and  pro- 
ceeds, or  so  much  thereof  as  shall  therein 
be  acknowledged  to  be  received.  And  I 
further  declare  that  my  said  wife  and 
daughter,  or  either  of  them,  shall  not  have 
the  power  to  deprive  themselves  or  herself 
of  the  personal  receipt  or  benefit  of  the  said 
monies,  rents,  issues,  profits,  interest,  divi- 
dends or  proceeds,  or  any  part  thereof,  by 
Bale,  mortgage,  charge  or  otherwise,  in  the 
way  of  anticipation.'' 

In  1846  tiie  testator's  widow  married 
the  defendant  Samuel  Partridge;  and  in 
1850  the  testator's  daughter  married  the 
defendant  George  Boughey.  No  settlement 
was  made  upon  either  marriage. 

Mrs.  Boughey,  the  daughter,  shortly  be- 
fore her  death,  in  July,  1852^  made  her 
will,  and  thereby  (subject  to  her  debts  and 
a  legacy  of  200L  to  her  husband)  gave  and 


devised  all  her  real  property  to  which  she 
was  entitled  under  her  father's  will,  and  over 
which  she  had  any  disposing  power,  subject 
to  her  mother's  life  interest,  to  her  husband, 
her  step-fiither  and  the  plaintiff,  upon  trust 
as  to  a  moiety  for  her  husband  in  fee,  pro- 
vided he  should  survive  her  mother,  but 
if  not,  to  her  mother  in  fee;  and  as  to  the 
other  moiety,  for  her  step-father,  Samuel 
Partridge,  during  his  life,  with  remainders 
over. 

Elizabeth  Partridge,  the  mother,  died  in 
June,  1858.  The  question  then  arose  as 
to  the  power  of  Maria  Boughey  to  dispose 
of  the  fee  by  wiU  during  her  coverture,  and 
the  present  suit  was  instituted  to  adminis- 
ter the  estate  of  John  Gritton,  the  testator, 
under  the  direction  of  the  Court 

Mr.  Fishery  for  the  surviving  trustee  of 
the  will,  submitted  the  case  to  tiie  Court. 

Mr.  Baily  and  Mr.  Smart,  for  George 
Boughey,  contended  that  the  gift  to  the 
separate  use  of  the  daughter  comprised  the 
corpus  of  the  real  estate,  and  that  the  same 
passed  \>y  the  devise  in  her  will,  as  if  she 
had  been  a  feme  sole,  upon  the  authority  of 
Taylor  v.  Meads,  34  Law  J.  Bep.  (n.b.) 
Chanc.  203. 

Mr.  Shapter  and  Mr.  Batten,  for  the 
heir-at-law,  were  not  called  upon. 

B^iNDBESLEY,  V.C. — ^I  admit  that  what- 
ever be  my  view  of  the  correctness  of  the 
decision  in  Taylor  v.  Meads,  which  is  the 
first  of  its  kind,  I  should  be  bound  to  follow 
that  authority  in  the  present  case,  if  I  could 
come  to  the  conclusion  that  under  the  terms 
of  the  will  the  corpus  of  the  real  estate  was 
settled  to  the  separate  use  of  the  testator's 
daughter.  But  it  appears  to  me  that  not 
any  of  the  words  used  by  the  testator  can 
be  construed  as  limiting  the  fee  to  her 
separate  use.  The  testator  directs  that  "the 
principal  monies,  rents,  issues,  profits,  inter- 
est, dividends  and  proceeds,  to  which  his 
said  daughter  (I  omit  the  words  referring 
to  his  wife,  as  there  is  no  question  on  that 
point)  should  be  entitled  under  his  will, 
should  be  paid  into  her  own  proper  hands 
as  the  same  should  become  due,  and  not  by 
way  of  anticipation,  and  should  be  for  the 
separate  use  and  benefit  of  his  said  daugh- 
ter, exclusively  of  any  husband  with  whom 
she  might  intermarry,  and  for  which  money 
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the  receipt  alone  of  his  said  daughter, 
whether  covert  or  sole,  should  be  an  effec- 
tual discharge." 

It  is  clear,  from  the  language  here  used, 
that  he  meant  something  which  was  to  take 
effect  as  a  money  payment;  the  words 
**  principal  monies,"  "rents,"  "issues,"  "pro- 
fits," "interest,"  "dividends"  and  "pro- 
ceeds," are  all  applicable  to  a  life  interest,  but 
not  to  the  fee  simple.  80  also  the  expressions 
"  paying  into  her  hands,"  and  "  giving  re- 
ceipts," could  only  be  applied  to  the  daughter 
during  her  lifetime.  How  could  a  receipt 
be  given  for  a  fee  simple  f  And  the  receipt 
is  to  be  given  by  the  daughter  alone;  no 
mention  is  made  of  heirs  or  assigns.  It 
appears  to  me  that  there  is  not  one  word 
in  that  clause  of  the  will  upon  which  an 
argument  as  to  the  gift  of  the  corpus  or  fee 
to  the  separate  use  can  be  fairly  main- 
tained; and  therefore  it  is  not  necessary 
for  me  to  consider  the  question  further. 


BoUciton— Mr.  T.  Bogen,  agent  for  Me 
Llewellyn  &  Hilditch,  Tunstall,  for  inrviviDg 
trnstee  of  the  will  and  the  heir-at-law ;  Menn. 
Lewis  k  Sons,  agents  for  Mr.  T.  Cooper,  Congle- 
t<>n,  for  Mr.  Q.  Bonghey;  Messrs.  Clowes  k 
Hickley,  agents  for  Messrs.  Keaiy  k  Sheppard, 
Stoke- upon-TVent,  for  defendants. 


Wood,  V.C.  ) 
July  7.      j 


GILL  V.   BAOSHAW. 


Will  . 
Blwdcs. 


Cvnstructum  —  Uncertainty  ■ 


BequeH  to  the  tons  and  daughtere  of  Ay 
ificluding         ,  who  the  ilUgiti' 

mate  of  the  said  A, : — Held,  not  void 

for  uncertainty^  but  thai  it  took  effect  in 
favour  of  the  legitimate  diildren  wholly. 

Joseph  Warhurst,  by  his  wiU,  dated  the 
15th  of  November,  1832,  disposed  of  his 
residuary  estate  in  the  events  which  hap- 
pened, after  the  death  of  his  widow,  as 
follows :  "  And  after  her  decease  the  whole 
of  my  said  real  and  personal  estate  and 
effects  shall  go,  remain  and  be  in  trust  for  all 
and  every  my  nephews  and  nieces,  the  sons 
and  daughters  of  my  sister  R  M,  includ- 
ing ,  who  the  illegitimate  of 
the  said  R  M,  equally  to  be  divided." 

On  the  15th  of  February,  1807,  R  M, 
the  testator^s  sister,  internmrried  with  T.  M. 


She  had  by  him  five  children  in  all,  viz., 
Harriet,  bom  in  1798,  afterwards  the  wife 
of  Charles  Sorby  \  Sarah,  bom  in  1801, 
afterwards  the  wife  of  Thomas  Baigin; 
John  Monsford  M.,  bom  in  1805 ;  Hannah, 
bom  in  181 3,  afterwards  the  wife  of  Samuel 
Bagshaw,  who  was  now  dead ;  and  Heniy 
M,  who  was  bom  in  1815,  and  died  in  1854. 

The  testator's  widow  died  in  1848. 

In  1857  a  bill  was  filed  by  John  Mona- 
ford  M,  Charles  Sorby  and  Harriet  his  wife, 
and  Sarah  Burgin,  against  the  trustees  of 
the  will  and  Samuel  Bagshaw  and  Hannah 
his  wife,  praying  a  declaration  that  the 
plaintiff  were  entitled  to  three-fifths  of 
the  residue,  subject  to  the  life  and  contin- 
gent interests  then  subsisting  therein.  The 
bill  was  dismissed  without  costs  (1). 

The  present  bill  was  filed  by  the  now 
acting  trustees  of  the  will,  for  a  distribution 
of  the  estate  under  the  direction  of  the 
Court  The  chief  clerk  certified  that  the 
whole  residuary  estate  went  to  the  two 
Intimate  children  of  R  M. 

A  summons  to  vary  the  certificate  was 
taken  out  by  a  person  repreaenring  the  tes- 
tator's next-of  kin. 

Mr,  Bolt  and  Mr,  K  &  Turner^  in  Bap- 
port  of  the  summons. — ^It  is  dear  that  the 
testator,  when  using  the  words  "  sons  and 
daughters,"  intended  them  to  have  their 
natural,  not  their  legal  signification,  and 
considered  them  as  applicable  to  all  the 
physical  offspring  of  his  sister  R.  M.  Under 
this  term  he  intended  to  include  some  of 
the  illegitimate  children,  but  he  has  omitted 
to  tell  us  who  or  how  many,  and  therefore 
the  whole  gift  is  void  for  uncertainty.  The 
case  is  different  from 

lUingworth  v.  Cooke,  9  Hare,  37;  ac 
20  Law  J.  Rep.  (n.s.)  Chana  512, 
where  there  was  a  gift  to  "  all  my  grand- 
children,   with    the    exception     of    ODe^ 
viz.,  ,'*  and  the  incomplete  exception 

was  struck  out — 

Jemingham  y'  Herbert^  4  Russ.  3S8. 

Boyee  v.  Boyoe,  16  Sim.  476. 

JoncB  v.  Hancock,  4  Dow,  145. 

Greig  y.  Martin,  5  Jur.  N.S.  329. 
This  view  is  supported  by  the  analogy  of 
appointments  to  a  class  generally,  consisting 

(1)  Maaoa  v.  B»te«on,  26  Beav.  404 ;  a.  c  iS 
Law  J.  Rep.  (ir.s.)  Chane.  S91. 
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of  pereoDs  who  are  and  persons  who  are 
not  objects — 

Routledge  v.  Dorril,  2  Ves.  jun.  367. 
In  re  Brown's  Trusty  1  Law  Rep.  Eq.  74. 
[Broum  v.  Hiffgs,  4  Ves.  708;  s.c  5  Ibid. 
495;  8  Ibid.  561.  was  also  referred  to.] 

The  next-of-kin  are  therefore  entitled 
under  a  partial  intestacy.  They  were  not 
parties  to  the  prior  suit  of  Maswi  v.  Bate- 
0091,  and  are  therefore  not  bound  by  anything 
that  was  thrown  out  in  the  course  of  it. 

Mr.  Amphlett  and  Mr,  Owen^  for  Hannah 
Bagshaw,  the  eldest  legitimate  child. 

Mr.  A.  E,  Miller^  for  some  of  the  legiti- 
mate children. 

Mr.  W.  M.  Jama  and  Mr.  C.  Holly  for 
the  plaintiff. 

Mr.  C.  C.  Barber^  for  an  incumbrancer. 

Wood,  V.C, — I  think  the  present  case  is 
distinguishable  from  those  cases  in  which  a 
testator  fails  to  complete  the  definition  of 
the  class  which  he  intends  to  benefit.  K 
the  class  is  completely  defined,  but  the 
testator  has  an  inchoate  intention  of  put- 
ting in  certain  persons  as  additional  mem- 
bers of  that  class,  as,  for  instance,  if  he 
should  say,  "including  such  persons  as  I 
shall  name  in  a  codicil,"  then  if  he  fails  to 
carry  out  his  inchoate  intention, — if  in  the 
case  supposed  he  should  name  no  one  in  a 
codicil,  the  primary  gift  takes  effect  wholly 
in  favour  of  the  designated  class.  So  also 
i^  as  in  lUingworth  v.  Cooke^  he  is  thinking 
of  striking  out  a  member  from  the  class, 
but  fails  to  do  so.  Greig  v.  Martin  falls 
under  the  first-mentioned  cases.  There 
the  bequest  was  "  Unto  and  among  my 
nephews  and  nieces,  the  said  John  Parker 

and  Nanny  Parker, ^";  so  that  the 

entire  gift  was  incomplete: — the  testator 
meditated  a  gift  to  a  number  of  persons,  and 
did  not  complete  the  enumeration.  Here, 
on  the  contrary,  he  meditates  increasing  a 
class,  but  does  not  do  it.  .In  Jemingham  v. 
Herbert  the  gift  rested  wholly  on  future 
acts,  which  were  never  performed.  I  must 
therefore  disallow  the  summons  to  vaiy. 

Soliciton — Messrs.  Gregory  &  RowclifTes,  agents 
for  Mr.  F.  Frodsham,  Liverpool,  for  plaintiff; 
Messrs.  Few  k  Co.,  agents  for  Messrs.  W.  &B. 
Wake,  Sheffield,  for  defendants;  Messrs.  Duncan 
k.  Murton,  agents  for  Messrs.  Tyas  &  Harrison, 
Bamsley,  for  parties  having  liberty  to  attend. 


Wood,  V.C.  ) 
Feb.  22.     f 


JACBISON  V.  nriMBT. 


Practice — BUI — Dismissal  for  Want  of 
Prosecrttum — Interrogatories  for  ExanUna- 
tion  of  Plaintiff, 

A  defendant  may  dismiss  a  bill  for  want 
of  prosecution^  although  he  hasfUed  interro- 
gatories for  the  examination  of  the  plaintiffs 
the  time  for  answering  which  has  not  yet 
expired. 

This  was  a  motion  to  dismiss  for  want 
of  prosecution.  The  motion  first  became 
competent  to  the  defendants  on  the  24th  of 
January,  1866,  under  the  Consolidated  Order 
xxxin.  r.  1 0.  art  1 .  On  the  23rd  of  December, 
1865,  the  defendants  filed  a  concuse  state- 
ment and  interrogatories,  of  a  minute  and 
searching  character,  for  the  examination  of 
the  plaintiffs.  The  time  for  answering  had 
been  twice  enlarged  on  the  plaintiffs'  ap- 
plication, and  had  not  expired  at  the  time 
t^e  motion  was  made. 

Mr.  WiUcock  and  Mr.  Phear^  for  the 
motion. 

Mr.  E.  K.  Karslakcy  for  the  plaintiffs. — 
The  defendants'  right  to  dismiss  for  want 
of  prosecution  is  suspended  until  we  have 
put  in  our  answer  to  their  interrogatories. 
We  ought  to  be  allowed  to  amend  our  bill, 
if  so  advised,  after  putting  in  our  answer; 
and  if  necessary,  I  ask  for  special  leave  to 
do  so  within  two  days  after  the  time  for 
putting  in  our  answer  expires. 

Wood,  V.C.  held  that  the  defendants' 
right  to  move  to  have  the  bill  dismissed 
in  case  the  plaintiff  failed  to  prosecute  his 
suit  with  diligence,  was  not  affected  by  the 
steps  they  had  taken  with  a  view  to  their 
defence.  The  common  order  would  be  made, 
and  the  plaintiffs  must  pay  the  costs  of  the 
motion. 

Solioitors^Messrs.  BeU,  Steward  k  Lloyd,  agents 
for  Mr.  Edmund  Carlyon,  St.  Austell,  for  plain- 
tiffs ,*  Mr.  Thomas  Gill,  Jan.,  for  defendants. 


Nbw  SsBm,  86.— Ghahc. 
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F^h    ^i        1       ^OBERT^BAVr  V.  BRAT. 

Specific    performance  —  Payment    into 
Court — Postesnon  under  Prior  Title. 

The  purchasers  of  a  mining  property^ 
subject  to  leases,  were  in  possession  of  part 
as  lessees,  and  of  part  under  an  agreement 
with  the  lessees,  and  were  working  and  dis- 
posing  of  the  minerals,  but  they  had  paid  no 
rent  since  the  time  when,  according  to  the 
agreement,  possessioti  was  to  be  given.  Upon 
motion,  after  answer,  in  a  suit  for  specific 
performance  by  the  vendors,  for  payment 
into  court  of  the  balance  of  the  purchase- 
money  : — Held,  thai  the  defendants  could 
only  be  required  to  pay  into  court  the  rent 
in  arrear. 

By  an  agreement,  dated  the  27th  of 
July,  1864,  the  plaintiffs  agreed  to  sell 
and  the  defendants  to  purchase  the  reversion 
in  fee  of  a  mining  property  in  Yorkshire, 
which  comprised  some  cottages,  with  gar- 
dens and  adjoining  premises.  The  estate 
was  at  that  time  subject  to  three  leases : 
the  first,  a  lease  created  by  an  indenture 
dated  the  13th  of  May,  1851,  whereby  a 
seam  of  coal,  called  the  Middleton  Main 
bed,  with  the  usual  powers  for  mining  and 
working,  was  demised  to  Edwin  Bray  and 
three  of  the  four  defendants,  for  a  term  of 
twenty  years,  at  a  minimum  rent  of  236/. 
a  year,  payable  half-yearly,  on  the  first 
Monday  in  March  and  the  first  Monday  in 
September  \  the  second,  a  lease  created  by 
an  indenture  dated  the  1st  of  November, 
1853,  whereby  a  seam  known  as  the  Brown 
Metal  Bed  was  demised,  with  the  usual 
powers,  to  Robert  Midgley,  for  a  term 
of  twenty-five  years,  at  a  minimum  rent  of 
180/.  a  year,  payable  half-yearly,  on  the  1st 
of  May  and  the  1st  of  November;  the 
third,  a  lease  created  by  an  indenture  dated 
tiie  Ist  of  January,  1857,  whereby  the  cot- 
tages and  premises  were  demised  to  Henry 
Helliwell  for  a  term  of  ten  years,  at  a  rent 
of  110/.,  payable  half-yearly,  on  the  13th  of 
May  and  the  13th  of  November. 

The  lessees  under  the  first  lease  were 
working  and  disposing  of  the  coal. 

The  agreement  required  an  immediate 
deposit  of  10/.  per  cent  of  the  purchase- 
money,  and  provided  that  the  residue  should 
be  paid  on  the  16th  of  November.     The 


purchaflerB  were  to  be  let  into  poMesdon 
on  receipt  of  the  rents  and  profits,  u 
follows  :  Of  the  Middleton  Main  Bed  from 
the  5th  of  September,  1864,  the  first  Mon- 
day of  that  month  ;  of  the  Brown  Metal 
Bed  firom  the  Ist  of  November,  1864 ;  and 
of  the  cottages  and  ptemiseB'&oni  the  13th 
of  November,  1864. 

The  defendants  obtained  possession  of 
the  property  demised  to  Henry  HeUiwell 
under  an  arrangement  with  him,  and  no 
rent  had  been  paid  to  the  vendors  under 
any  of  the  three  leases  since  the  seoond 
rent-days  in  1864. 

The  defendants  had  accepted  the  title, 
and  had  forwarded  for  the  pbdntiffis' 
perusal  a  draft  conveyance  of  the  propoty 
to  three  of  the  four  defendants,  which  the 
plaintiffs  approved  o^  subject  to  the  con- 
sent of  tiie  remaining  defendant  being 
obtained. 

The  bill  prajring  specific  perfonnanee 
was  filed  on  the  29th  of  November,  1865, 
and  the  answer  had  been  put  in.  The  de- 
fendants had  paid  the  deposit  of  10/.  per 
cent,  and  a  farther  sum  of  500/.  on  ac- 
count. 

Mr.  J.  Pearson,  for  the  plaintiJS^  moved 
that  the  defendants  should  pay  the  residue 
of  the  purchase-money  into  court  within 
ten  days — 

Walters  v.  Upton,  G.  Coop.  92,  n. 
Mr.  E.  K.  KarskJce,  for  the  defendants, 
contra. — The  defendants  are  in  possession 
not  under  the  contract  but  under  a  psn- 
mount  title,  as  to  one  part  under  their  own 
lease,  as  to  another  part  under  an  agree- 
ment with  the  lessees.  Under  such  drcnm- 
stances  an  order  to  pay  into  cooit  will  not 
be  made — 

Frtebody  v.  Perry,  G.  Coop.  91. 

Bonner  v.  Johnston,  1  Mer.  366. 

Sugd.  Vend,  tt  Pur.  <13th  edit)  194. 
Mr.  J.  Pearson^  in  reply. — ^The  possession 
is  referable  to  the  contract,  for  you  have  here 
a  specific  agreement  that  the  purchasen 
shall  have  possession  from  given  days,  and 
the  only  mode  of  putting  them  in  possession 
was  by  not  demanding  rent.  According  to 
the  ddTendants*  contention,  we  ought  to  hare 
sued  for  their  rent  at  law,  under  tbe 
certainty  of  being  restrained  by  injunction. 
Mr.  E.  K.  Karslake^  in  answer  to  his 
Honour's  inquiry,  said  the  defendants  wo« 
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willing  to  pay  the  rents  in  arrear  into 
Court 

Wood,  V.C. — ^If  the  possession  here  were 
referable  to  the  contract,  the  money  would 
clearly  have  to  be  paid  into  court,  but  the 
defendants  are  not  working  under  the  con- 
tract^ for  that  affects  the  reversion  only. 
They  are  working  as  lessees,  or  under  an 
arrangement  wiUi  lessees.  They  have, 
however,  paid  no  rent,  and  if  an  action 
were  brought  against  them,  they  might 
move  to  restrain  it  As  the  defendants 
are  working  the  coal,  and  thus  wearing 
out  the  property,  I  think  that  the  proper 
order  will  be  that  the  defendants  do  within 
three  weeks  pay  into  court  the  arrears  pay- 
able la  respect  of  the  property  comprised 
in  the  agreement  from  Uie  time  when  they 
were  to  have  possession  under  the  agree- 
ment, the  amount  to  be  verified  by  affidavit 
Costs  to  be  costs  in  the  causa 


SolicitotB— Means.  J.  W.  &  W.  Flower,  agenta  for 
MeMia.  Carr,  Carr  k  Cadman,  Gromenall,  for 
plaintiffg;  Menn.  Jacobs  &  North,  agents  for 
Messrs.  North  k  Sons,  Leeds,  for  defendants. 


BOMILLT.  f 

rch2;     ( 

rii  18.   ; 


In  re  brew's  estate. 

HAS0N*S  CLAIM. 


M.R. 
Loan  BoMiLLT. 

March: 
April 

Land  Transfer  Act  (26  <fe  26  Viet. 
c.  53.) — Registration  of  Title — Equitable 
Charge — AppeeUfrom  Registrar — Praetiee. 

Where  an  owner  of  land,  who  sought  to 
have  it  registered  with  an  indefeasible  title, 
had  by  deed  entered  into  a  personal  cove- 
nant with  the  owner  of  adjoining  lands  to 
tnake  and  repair  a  certain  road,  and  in  the 
same  deed  there  followed  a  proviso  that  the 
costs  of  the  road  should  be  considered  "  a 
charge  in  equity  (and,  as  far  as  circumstances 
tffould  admit,  at  law  also)  upon  the  owners 
of  the  land'*  sought  to  be  registered: — Held, 
that  this  did  not  constitute  such  a  charge  as 
tffotUd  be  entered  on  the  register  of  title. 

The  practice  with  regard  to  appeals  from 
the  Land  Registry  Office  is  for  the  Court  to 
proceed  on  a  certified  statement  of  the 
Registrar. 


This  was  an  appeal  from  a  decision  of 
the  Registrar  of  the  Land  Registry  Office, 
who  bad  refused  to  enter  on  the  record  of 
title  of  certain  land  sought  to  be  registered 
with  an  indefeasible  title  any  notice  of  a 
proviso  in  a  deed  which  as  the  appellant 
alleged  constituted  an  equitable  charge  on 
the  land. 

By  an  indenture,  dated  the  3rd  of 
August,  1863,  and  made  between  O.  H. 
Drew  and  the  appellant,  Henry  Mason, 
after  reciting  that  Drew  had  sold  to  Mason 
two  lots  of  land,  numbered  71  and  72,  out 
of  several  lots,  numbered  71  to  77  inclusive 
on  the  annexed  plan.  Drew  covenanted  with 
Mason  to  make  a  road  abutting  upon  the 
same  lots,  and  to  keep  it  in  repair  imtil  it 
should  be  token  to  and  repaired  by  the 
parish.  Mason  in  the  mean  time  paying  a 
proportionate  part  of  the  costs  of  such 
repairs;  and  then  followed  a  proviso  that, 
in  addition  to  the  covenant  thereinbefore 
contained,  it  was  intended  that  the  costs 
and  expenses  of  the  proposed  road  should 
be  considered  ''  a  charge  in  equity  (and,  as 
fax  as  circumstances  would  admit,  at  law 
abo)  upon  the  owners,  for  the  time  being, 
of  the  several  closes  or  pieces  of  land," 
numbered  71  to  77  inclusive  in  the  plan 
annexed,  to  such  an  extent  as  that  each 
such  owner  should  be  chargeable  with 
such  a  part  of  the  costs  and  expenses 
of  such  repairs  as  should  bear  the 
same  proportion  to  the  whole  of  the  costs 
and  expenses  as  the  quantity  of  his 
land  should  bear  to  the  aggregate  quan- 
tity of  all  the  said  closes  or  pieces  of 
land. 

In  1865  Drew  applied  to  the  Land 
Registry  Office  for  the  registration  of  the 
lots  of  land  remaining  in  fas  hands  unsold, 
with  an  indefeasible  title.  Mason,  having 
notice  of  this  application,  claimed  to  have 
a  notice  of  the  above  proviso  entered  on 
the  register  of  title,  on  the  ground  that  it 
constituted  a  charge  in  equity  upon  Drew's 
land.  The  Registrar  refused  to  make  any 
such  entry,  and  thereupon  Mason  applied 
to  this  Court  by  way  of  appeal  Upon  the 
matter  first  being  brought  before  his  Lord- 
ship, he  had  felt  a  difficulty  in  the  applica- 
tion being  made  ex  parte,  and  had  directed 
that  the  nmtter  should  be  mentioned  to  the 
Lord  Chancellor.  This  had  been  done,  and 
the  Lord  Chancellor,  following  the  case  of 
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In  re  Kennard  (1),  had  directed  that  a 
written  statement  should  be  prepared  and 
certified  by  the  Registrar,  and  that  upon 
this  the  Court  should  proceed.  Drew  had 
been  served  with  a  notice  of  this  applicii^ 
tion,  but  he  did  not  appear. 

Mr,  Fry^  in  support  of  the  application^ 
contended  that  the  proviso  created  a  charge 
in  equity  upon  the  land  which  ought  to 
be  placed  on  the  record  of  title.  It  was 
an  obligation  which  would  be  enforced 
against  all  subsequent  purchasers  with 
notice — 

Tulk  V.  Moxhay,  2  PhilL  774; 
but  no  purchaser  would  be  bound,  if  the 
land  were  registered  with  an  indefeasible 
title,   without  any   notice  of  this  charge 
appearing  upon  the  record  of  title. 

The  Master  of  the  Rolls,  after  alluding 
to  the  great  inconvenience  that  arose  from 
the  mode  of  hearing  appeals  under  this  act, 
which  were  in  most  cases,  in  fact,  only 
ex  parte  applications,  since  generally  there 
was  no  one  who  could  be  served  and  appear 
to  oppose  the  appeal,  said,  that  in  this  case 
the  question  was,  whether  the  proviso  should 
be  noticed  on  the  register;  and  he  was  of 
opinion  that  it  should  not.  The  covenant 
contained  in  it  did  not  run  with  the  land;  it 
\  was  merely  a  personal  obligation;  in  case 
of  any  breach  of  it,  the  remedy  would  be 
against  the  covenantors,  and  not  against 
the  land.  The  Registrar  was  right  in  his 
decision,  and  this  application  must  be 
refused. 


Solicitors— Meitn.  Lindsay  &  Mmob. 


MJL 

Lord  Romillt. 

May  7. 


ALSTON  V.  TBOLLOPE. 


statute  where  the  personal  representaUve 
and  the  other  parties  interested  who  are 
before  the  Court  are  desirous  of  waiving  the 
objection. 

This  was  a  summons  to  vary  the  chief 
clerk's  certificate  in  a  suit  for  the  ad- 
ministration of  the  estate  of  H.  F.  Alston, 
who  died  in  1847,  intestate. 

The  intestate  left  a  widow,  the  defendant, 
Lucy  Ann  Trollope,  and  five  children,  four 
of  whom  were  sui  Juris,  and  before  the 
Court;  the  fifth,  a  son,  had  gone  out  to 
America  in  1862,  was  believed  to  have 
enlisted  in  the  Confederate  army,  and  had 
never  been  heard  o£ 

The  intestate  left  various  debts  owing  at 
his  death,  which  had  never  been  paid,  as  he 
had  left  no  available  assets,  and,  in  hct,  no 
administration  had  been  taken  out  to  his 
estate  till  the  year  1865,  when  a  certain 
reversionary  interest  to  which  he  was  enti- 
tled fell  into  possession.  The  only  question 
was  as  to  the  payment  of  these  debts,  all  of 
which  were  barred  by  the  statute. 

Hie  adminbtratrix  and  the  adult  chil- 
dren were  desirous  that  the  debts  should  be 
paid,  notwithstanding  the  statute  ;  but  the 
chief  clerk  refused  to  allow  them,  consider- 
ing that  the  Court  was  bound  to  take  the 
objection,  on  account  of  the  absence  of  the 
fifth  child  or  his  representativa 

Mr,  Osborne  Morgan,  for  the  creditors. 
Mr.  Martineau,  for  the  administratrix 
and  the  four  children. 

The  Masteb  of  the  Rolub  said,  that  he 
should  not  raise  the  objection  of  the  statute 
if  the  administratrix  chose  to  waive  it ;  but 
it  should  be  understood  that  she  did  so  at 
her  risk,  and  without  any  sanction  from 
the  Court.  The  order  should  be  pre&ced 
with  a  statement  that  the  administratrix 
and  such  of  the  parties  interested  as  were 
before  the  Court  consented. 


Administration — Debt  barred  by  Statute 
—  Waiver  of  the  Statute, 

The  Court  is  not  bound,  on  behalf 
of  an  absent  party  in  an  administration 
suit,   to    disallow    claims   barred    by  the 


Solicitors— MesBTB.  Farrer,  Onvry  &  Fanner,  far 
creditors ;  Messra.  Walker  &  Martineaa,  for  ad- 
xniniBtratriz. 


(1)  13  W.  Rep.  802. 
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M.R. 
Lord  Romillt. 

May  29,  30,  31. 
June  5. 


REDMAYKE  V.  FOBSTEB. 


Partnership  — Mortgage  of  Shares  — 
Foreclosure —  A  ccount — Parties, 

The  mortgagee  of  shares  in  a  partnership 
is  entitled  to  the  usual  foreclosure  decree  in 
respect  of  them.  The  mortgaged  shares  vnll 
onlg  be  affected  by  such,  liabilities  as  are 
throum  upon  them  by  reason  of  some  agree- 
ment in  force  at  the  time  of  the  execution  of 
the  mortgage. 

Where  a  partnership  deed  gave  to  the 
severed  partners  a  right  of  pre-emption  of 
any  shares  which  might  be  sold,  the  Courty 
on  bill  filed  by  the  mortgagee  of  certain 
shares,  made  the  usual  foreclosure  decree 
against  one  of  the  partners,  but  in  the  event 
of  his  being  absolutely  foreclosed,  gave  leave 
to  any  of  the  other  partners  to  redeem  the 
plaintiff  before  a  given  day. 

Each  partner  being  at  liberty  to  buy  the 
mortgaged  shares,  is  properly  made  a  party 
to  such  a  suit,  on  the  ground  that  he  is 
entitled  to  see  thai  the  accounts  affecting  the 
mortgaged  shares  are  properly  taken. 

This  was  a  suit  instituted  by  the  plain- 
tiff, as  administratrix  of  her  late  husband, 
Giles  Bedmayne,  against  the  defendants, 
as  representing  the  partnership  called  "  The 
South  Hetton  Coal  Company,"  for  the  fore- 
closure of  five  shares  in  the  partnership, 
which  had  been  mortgaged  to  the  said 
Giles  Redmayne,  and  to  obtain  a  declara- 
tion as  to  the  construction  of  certain  deeds 
executed  between  the  partners,  and  ac- 
counts of  the  dealings  and  transactions  of 
the  company,  so  far  as  the  same  affected 
the  same  shares  and  the  equities  between 
the  plaintiff  and  the  defendants. 

The  partnership,  which  was  formed  in 
1831,  for  the  purpose  of  working  certain 
collieries,  was  reconstituted  in  January, 
1838,  by  a  deed  which  modified  some  of 
the  terms  of  the  original  partnership,  and 
established  a  new  partnership  for  a  term  of 
sixty-three  years,  to  be  computed  from  the 
1st  of  January,  1838.  Under  these  partner- 
ship deeds,  in  case  any  of  the  partners 
sold  his  shares,  the  others  had  a  right  of 
pre-emption.   The  nominal  capital  of  the 


company  was  96,000^.,  divided  into  sixty- 
four  shares,  of  1,500/.  each.  Of  these  shares 
Col.  Braddyll  held  thirty-two,  Matthew 
Forster  seven,  William  Green  five,  John 
Burrell  five,  John  Rawsthorne  nine,  and 
John  Walker  six. 

In  March,  1845,  Rawsthorne  mortgaged 
five  out  his  nine  shares,  to  Giles  Red- 
mayne, to  secure  a  loan  of  12,000/. 
and  interest;  and  he  also  mortgaged 
the  remaining  four  to  William  Green,  to 
secure  a  debt  of  9,000/L  By  an  indenture, 
dated  the  16th  of  September,  1847,  Raws- 
thorne assigned  to  Percival  Forster,  who 
was  then  the  manager  of  the  company,  all  his 
nine  shares,  upon  certain  trusts,  to  secure 
the  payment  of  certain  monies  to  the  com- 
pany, and  also  the  two  sums  of  12,000/L 
and  9,000/.,  due  to  Giles  Redmayne  and 
William  Green;  and  by  another  indenture, 
dated  the  18th  of  December,  1849,  he 
charged  the  five  shares  already  mortgaged 
to  Giles  Redmayne  with  a  further  sum  of 
3,000/.  and  interest.  It  was  quite  clear  that 
the  other  partners  had  assented  to  these 
mortgages  of  Ravirsthome's  shares.  Mean- 
while Col  Braddyll  had  become  involved 
in  difficulties,  and  had  drawn  bills  upon 
the  company,  in  anticipation  of  the  profits 
which  should  accrue  to  him  in  respect  of 
his  shares,  and  the  company  had  accepted 
such  bills.  In  consequence  of  these  difi- 
culties,  it  became  necessary  to  effect  certain 
arrangements  between  Col  Braddyll,  his 
family  creditors  and  his  partners,  and  these 
arrangements  were  carried  out  by  four 
several  deeds,  bearing  date  respectively 
the  9th  of  September,  1846,  the  13th  of 
August,  1847,  the  18th  of  February,  1849, 
and  the  13th  of  May,  1850;  the  result  of 
which  was  that  Col  BraddylFs  shares  were 
sold  to  the  other  partners  as  "  free"  shares, 
that  is,  as  not  liable  to  contribute  towards  the 
monies  due  in  respect  of  expenses  incurred 
in  working  the  mine  previously  to  the  date 
of  the  sale,  but  liable  to  contribute  to  all 
such  expenses  as  should  be  incurred  subse- 
quently; and  the  purchase-monies  derived 
from  ^e  sale  of  these  shares  were  to  be 
applied  in  paying  the  monies  due  from  the 
former  holders  of  the  shares,  in  respect  of 
the  previous  expenses  of  the  colliery.  These 
expenses  included  some  calls  which  had  not 
been  paid  by  Col  Braddyll,  but  with  which 
he  had  been  debited  in  the  books  of  the 
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company.  The  ahaies  were  not  all  sold  at 
the  same  time,  but  the  ultimate  result  of 
the  sales  was,  that  forty-four  of  the  whole 
number  of  sixty-four  shares  in  the  company 
became  vested  in  Perciyal  Forster,  seven  in 
W.  Qreen,  seven  in  J.  Burrell  and  six  in 
J.  Walker.  These  shares  were,  under  the 
arrangements  which  had  been  entered  into, 
liable,  in  unequal  degrees,  to  contribute 
towards  the  expenses  of  the  colliery;  and, 
consequently,  a  confusion  had  arisen,  which 
affected  the  shares  of  the  intestate  of  the 
plaintiff,  and  led  to  the  instituticm  of  thia 
suit  by  the  plaintiff. 

It  appeared  that  although  cTery  year  of 
working  the  colliery  the  ^ue  of  the  coal 
ndsed  had  exceeded  the  expenses  of  win- 
ning it,  yet  every  year  it  had  been  necea- 
sary  to  make  expensive  additions  to  the 
worka  for  maintaining  and  working  the 
colliery,  so  that  not  only  had  there  never 
been  any  division  of  profits  amongst  the 
shareholders,  but  there  had  been  from  time 
to  time  a  considerable  additional  outlay 
required,  the  money  for  which  had  been 
raised  by  calls  upon  the  shareholders,  in 
proportion  to  their  shares.  By  this  system, 
the  debts  attaching  to  the  several  shares  had 
been  diminished,  and  the  collieries  them- 
selves had  become  much  more  valuable.  In 
consequence  of  there  having  been  no  divi- 
sion of  profits,  Redmayne  never  received 
any  interest  on  hia  mortgage  debt,  and  the 
whole  of  the  principal  and  interest  was  due 
thereon  when  he  died  in  October,  1859. 
The  plaintiff,  as  his  administratrix,  having 
failed  to  obtain  Batis&ctory  accounts  as  to 
the  five  shares  mortgaged  by  Rawsthome 
to  her  late  husband^  in  1860  instituted 
thia  suit. 

The  bill  prayed  for  a  declaration,  that 
until  payment  of  her  mortgage-debt,  the 
plaintiff  was  entitled  to  stand  in  Raws- 
thome's  place  as  to  these  five  shares;  and 
that  so  fiuras  the  arrangements  with  regard 
to  Col.  Braddyll's  shares  affected  her  inter- 
ests as  mortgagee,  CoL  Braddyll's  shares 
were  still  subject  to  bear  equally  with  the 
other  thirty-two  shares  in  the  company 
their  rateable  proportion  of  the  debts, 
liabilities  and  losses  of  the  company. 

The  Attorney  General  (Sir  B.  Palmer), 
Mr.  Cole  and  Mr.  WiehenSy  foe  the  plaintiflL 
— This  WBsa  valid mortigag^  and  the  plain^ 


tiff  has  now  a  clear  right  to  a  decree,  which 
is  equivalent  to  a  foreclosure  decree.  The 
defendants  could  not  deny  the  phuntiff*s 
right  to  an  account,  but  they  said  there 
were  liabilities  accumulated  against  the 
mortgaged  shares,  which  made  Uiem  of  no 
value ;  but  this  was  no  answer  to  the 
account  sought  for.  The  shares  ought  nnt 
to  be  charged  with  any  liabilities  subsequent 
to  the  mortgage,  llie  accounts  had  not 
properly  distinguished  the  liabilities  which 
arose  prior  to  the  mortgage,  and  affected 
these  shares  from  the  si^sequent  lia- 
bilities. 

Sir  H.  Cainu,  Mr.  Ba^gaUay  and  Mr. 
BedweU,  for  the  defendants  Matthew  For- 
ster,  P.  Forster,  Walker  and  P.  F<H«ter  the 
younger,  the  presexit  partners,  contended 
that  although  Uie  plaintiff,  as  mortgagee  of 
the  five  shares,  might  come  for  an  acoount» 
and  aak  to  be  paid  or  have  the  shares 
sold,  she  was  not  entitled  to  a  common 
foreclosure  decree :  a  sale  waa  necessary  in 
order  to  determine  the  value  of  the  shares. 
In  mortgages  of  personal  property,  the 
practice  was  to  realise  the  security  by  a 
sale,  and  not  to  foreclose.  Hera  the  mort- 
gagee, having  done  nothing  for  fourteoi 
years  to  realijee  her  security,  was  bound  by 
the  arrangements,  bona  fide  entered  into 
between  the  partners;  tJne  shares  were  a 
floating,  changing  security,  and  the  mort- 
gagee must  take  them,  vrith  any  accretions, 
or  subject  to  any  diminutions  which  might 
now  affect  them.  They  referred  to 

Pole  V.  Leaek  (in  the  House  of  Lordi), 

33  Law  J.  Rep.  (n.s.)  Chana  155. 
TnekUy  v.  Thomjmn,  IJo.  ^  H.  126; 

8.  c.  29  Law  J.  Rep.  (h.s.)  Chane. 

548. 
ifr.  ^/ify»  and  If r.  a  21  iStiitpfOfH  f<v  the 
representatives  of  a  deoeased  partner,  sub- 
mitted that  there  was  no  authority  for  such 
a  suit  as  this,  and  their  clients  were  not 
necessary  parties  to  it — 

CUgg  V.  Fiekwiek,  1  Mac  k  G.  294- 

300;    &  c.  19   Law  J.  Rep.    (n.s.) 

Chanc.  49. 
The  accounts  asked  for  could  not  be  taken 
after  such  a  lapse  of  time ;  Rawsthorae  had 
not)  aa  between  himself  and  his  paitners, 
any  right  to  deal  with  his  share  aa  he  had 
dona  They  referred  to 

Browm  ▼.  De  TatUt,  Jac  284. 
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[The  Master  of  the  Rollb  referred  to 
BentUy  y.  Baleay  4  Yon.  <k  C.  182;  8.  c.  9 
Law  J.  Bep.  (K.a.)  Ezck  £q.  30.] 

The  Attorney  Generaly  in  reply.— Tbe 
£BLcts  clearly  shewed  that  all  the  partners 
had  assented  to  Rawsthome's  dealings  with 
these  shares.  The  accounts  were  erroneous 
and  nnsatisDutory,  and  the  plaintiff  was 
clearly  entitled  to  have  them  taken  by  the 
Court.  CoL  Braddyll*8  shares  ought  to 
bear  their  full  amount  of  liabilities.  What 
was  asked  was  a  declaration  as  to  the  man« 
ner  in  which  the  accounts  should  be  taken. 

The  Mastek  of  the  Roub  (June  5), 
after  stating  the  facts,  said — I  do  not  think 
that  the  law  on  this  subject  is  open  to  much 
question,  but  the  facia  are  in  dispute,  and 
it  would  be  not  only  useless,  but  produce 
some  injury,  and  therefore  be  worse  than 
useless,  if  I  were  to  make  declarations  as  to 
the  particulas  mode  of  taking  accounts  upon 
a  supposed  state  of  facts,  which  ia  nei^er 
proved  nor  admitted.  The  law,  which,  I 
think,  is  clear,  is  this :  that  the  plaintiff  is 
entitled,  if  she  pleases,  to  payment  of  what 
is  due  to  her  upon  her  share.^  or,  in  default 
of  such  payment,  to  foreclosure  of  the 
shares  mortgaged  In  taking  this  account 
she  is  not,  in  my  opinion,  entitled  to 
ask  for  any  account  of  profits  paid  or 
distributed  to  shareholders  or  partners  be- 
fore she  filed  her  bill,  nor  is  die  entitled  to 
contest  any  call  upon  the  shareholders,  or 
call  upon  them  to  account  for  their  previous 
management  of  the  colliery;  and  in  ascer- 
taining what  the  pbuntiff 's  shares,  are  which 
may  either  become  hers  by  foreclosure,  or 
may,  by  arrangement,  be  sold,  she  is  en- 
titled to  say  that  no  extra  burden  should 
be  thrown  upon  her  shares,  or  upon  any 
class  of  shares  to  which  her  shares  belong, 
which  is  not  so  thrown  in  accordance  with 
some  contract  or  agreement  in  force  at  the 
time  when  the  shares  were  mortgaged  to 
her.  The  plaintiff  says  that  this  has  been 
done;  the  defendants  deny  it,  and  I  cannot 
make  any  declaration  on  a  speculative 
suggestion  of  facts. 

The  dedaration  which  the  plaintiff  asks 
is  in  substance  something  to  tins  effect : 
a  declaration  that  no  calls  were  properly 
made  as  against  Mr&  Rawthome's  shares, 
unless  for  liabilities  contracted  previously 
to  the  10th  of  October,  1846,  or  else  for  the 


purpose  of  properly  carrying  on  the  busi- 
ness of  the  mine.  Then,  the  next  declara- 
tion is,  in  substance,  a  declaration  in  the 
words  of  the  fourth  paragraph  of  the  prayer 
of  the  bill,  that  la  to  say,  it  is  asked  that 
it  may  be  declared  that  the  thirty-two 
shares  of  Col.  Braddyll  are  still  subject  to 
besT  equally  with  the  other  thirty-two 
shares  in  the  company  their  rateable  pro- 
portion of  the  debts,  liabilities  and  losses 
of  the  company  incurred  since  the  date  of 
the  purchase.  Then  they  ask  that  the  pur- 
chase-money of  Col.  Braddyll's  shares,  as 
between  Mr.  Rawsthorne  and  the  other 
partners  in  the  company,  shall  be  applied 
in  payment,  in  the  first  instance,  of  one- 
half  of  all  the  debts  and  liabilities  of  the 
company  existing  at  the  date  of  the  deeds 
of  the  9th  of  September,  1846,  and  October, 
1846;  and  that,  in  the  interval  between 
that  date  and  the  subsequent  sales  of  the 
shares,  the  calls  should  be  made  a  charge 
upon  them. 

Now,  I  cannot  make  a  decree  in  that 
fonn.  I  have  stated  generally  the  view 
which  I  take  of  the  case,  and  the  mode  in 
which  I  shall  take  the  account.  What  I 
can  do  is  this :  I  think  I  ought  to  make 
a  decree  to  the  following  effect,  which,  I 
believe,  will  do  justice,  upon  further  con« 
sideration,  between  the  parties. 

In  the  first  place,  I  shall  take  an  account 
of  what  IB  due  to  the  plaintiff  for  principal, 
•interest  and  costs,  and  then  I  shall  make  the 
usual  foreclosure  decree  against  Mr.  Forster. 
I  intend  also  to  do  this :  I  intend  to  give  the 
other  shareholders  leave,  if  Mr.  Forster  does 
not  pay  the  amount  due,  to  take  the  share 
by  paying  the  amount  due,  by  which  I  do 
not  mean  to  give  successive  decrees  of  fore- 
closure and  redemption,  as  is  the  case  where 
there  are  subsequent  mortgagees;  but  if  Mr. 
Forster  does  not  pay  upon  the  particular 
day,  to  say  that  any  one  of  the  other  three 
shareholders  may,  upon  a  day  named,  say 
a  month  from  that  time,  take  the  shares, 
if  they  please,  and  if  not,  then  the  shares 
are  foreclosed.  Then,  having  done  that, 
if  the  plaintiff  is  paid,  the  whole  thing  is 
over,  because  she  has  nothing  more  to  do 
with  the  concern;  but  if  she  is  not  paid, 
then,  I  think,  she  is  entitled  to  take  an 
account  (for  she  then  becomes  a  partner)  of 
what  are  the  debts  and  liabilities  of  the 
company,  which  the  colliery  is  now  liable 


850 


COURTS  OF  CHANCERY: 


[N.S. 


to  pay,  and  ascertain  what  proportion  of 
such  debts  and  liabilities,  as  between  the 
plaintiff  and  the  other  i)artners,  is  properly 
attributable  to  the  five  shares  mortgaged 
by  Mr.  Rawsthome  to  Mr.  Redmayne,  and 
then  I  shall  reserve  further  consideration 
and  the  subsequent  costs  of  the  suit.  If 
the  plaintiff  is  paid,  no  question  will  arise; 
if  not,  then  I  shall  take  this  account,  and, 
on  further  consideration,  I  shall  deal  with 
it  as  I  think  fit. 

It  is  to  be  observed  that,  in  my  opinion, 
the  other  defendants  are  all  necessary  par- 
ties to  this  suit,  because  it  is  in  substance 
one  in  which  each  partner  is  at  liberty  to 
buy  the  shares  if  the  other  does  not ;  he  is 
entitled  to  see  what  the  account  is  upon 
which  he  is  to  take  them ;  to  see  that  that 
is  right,  and  if  he  is  not  paid,  and  there- 
upon becomes  a  partner  in  the  mine,  he  is 
entitled  to  see  that  the  accounts  are  pro- 
perly taken ;  so  that  if  the  plaintiff,  upon 
becoming  a  partner,  thinks  fit  to  sell  her 
shares  in  the  concern,  she  may  be  able  to 
tell  the  purchaser  what  it  is  that  she  has  to 
sell.  Therefore  the  plaintiff  is  entitled  to  an 
account  of  all  the  proceeds  of  the  colliery 
since  the  bill  was  filed;  and  also  to  know 
what  of  the  debts  and  liabilities  attaching 
to  the  concern  at  this  time  are  properly 
attributable  to  her  shares.  That  is  the 
substance  of  the  decree  which  I  propose  to 
make. 


Solicitors  —  Messrs.  Underwood  k  Colman,  for 
plaintiff;  Messrs.  Oliverson,  Peachey,  Denby  & 
Pesohey,  and  Messrs.  Horn  k  M  array,  for  de- 
fendants. 


Wood,  V.C.  ) 
May  25;     >     /»  r^  wkbb's  policy. 
June  1,  8.   j 

Trustee  Relief  Act — Costa  of  Awurance 
Company, 

An  assurance  company  properly  paying 
money  into  court  under  the  Trustee  Relief 
Act  is  entitled  to  costs  as  between  solicitor 
and  client y  hut  not  to  charges  and  expenses. 

On  the  17th  of  May,  1864,  Richard  Webb 
effected  a  policy  for  6,000/.  on  his  own 
life  with  the  North  British  and  Mercantile 


Assurance  Company,  and  on  the  16th  of 
November,  1864,  he  deposited  the  same 
with  John  Isaacs  by  wi^  of  equitable  mort- 
gage, and  the  sum  of  1,997/.  13«.  2d.  was 
still  due  on  that  security. 

On  the  30th  of  December,  1864,  Webb 
executed  a  deed,  assigning  all  his  property 
to  trustees  for  the  benefit  of  his  creditors. 

The  £arl  of  Strathmore  claimed  to  rank 
as  second  mortgagee  against  the  policy  for 
a  sum  of  1,OOOZ  and  interest,  under  a 
memorandum  dated  the  8th  of  December, 
1864;  but  his  claim  was  disputed  by  the 
trustees  of  the  deed. 

On  the  11th  of  May,  1866,  Webb  died. 

The  company  having  notice  of  Lord 
Strathmore's  claim,  paid  the  policy  moneys 
into  court  under  the  Trustee  Relief  Act 

A  petition  was  subsequently  presented 
by  Isaacs,  upon  which  inquiries  were 
directed  The  Earl  of  Strathmore's  claim 
was  rejected  by  the  Chief  Clerk,  and  the 
petition  now  came  on  for  further  consider- 
ation, together  with  a  summons  on  his  part 
to  vary  the  certificate. 

Mr,  Q.  R.  Harding^  for  the  petition. 

Mr.  WickenSy  for  the  assurance  company, 
asked  for  his  costs  as  between  solicitor  and 
client,  and  said  that  such  an  order  was 
made  by  the  Master  of  the  Rolls  in 

In  re  the  United  Kingdom  Life  Assur- 
ance Company,  6  New  Rep.  69 ; 
8.C.  34  Law  J.  Rep.  (N.8.)Chana  654. 

Mr.  De  Oex  and  Mr,  Surrage,  for  the 
trustees  of  the  deed,  contra. — The  assur- 
ance  company  are  mere  stakeholders,  and 
had  they  filed  an  interpleader  bill  would 
only  have  had  costs  as  between  party  and 
party — 

Dunlop  v.  Hubbard,  19  Ves.  205. 
They  can  be  in  no  better  position  now  that 
a  more  expeditious  process  is  in  certain 
cases  substituted  for  an  interpleader  suit 
As  to  the  case  oi  In  re  the  United  Kingdom 
Life  Assurance  Company ,  the  point  was  not 
argued ;  nor  is  the  decision  as  to  costs  men- 
tioned in  the  other  reports  of  the  case. 

Mr.  G.  M.  Giffard  and  Mr.  Boyle,  for 
the  Earl  of  Strathmore. 

Mr.  WickenSy  in  reply. 

Wood,  V.C,  said  he  would  consult  with 
the  Master  of  the  Rolls  before  deciding  the 
point. 
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Wood,  Y.C.  (June  8)  said  that  he  had 
conaulted  with  the  Master  of  the  Rolls,  and 
brought  to  his  notice  the  case  of  In  re  the 
United  Kingdom  Life  Assurance  Company, 
The  point  referred  to  was  there  decided 
without  argument;  but»  after  fully  consider- 
ing the  roatter,  his  Lordship  was  of  opinion, 
and  his  Honour  agreed  with  him,  that  the 
assurance  company  ought  to  have  their 
costs  as  between  solicitor  and  client^  but 
not  charges  and  expenses.  The  words  of  the 
Trustee  Relief  Act^  "  Trustees,  executors, 
administrators,  or  other  persons  having  in 
their  hands  any  moneys  belonging  to  any 
trust  whatsoever/*  were  clearly  wide  enough 
to  include  a  case  such  as  the  present,  where 
equitable  interests  had  been  created,  and 
it  was  not  desirable  to  discourage  the  mode 
of  proceeding  by  paying  in  under  that  act 


Solidton— Mr.  H.  Levy,  for  petitioner  ;  Metsn. 
lAwmnce,  Plewt,  k  Boyer  for  irusteee  of  the 
deed  ;  Metsn.  Bircham  h  Co.  for  the  company ; 
Mean.  Weetem  ft  Sons  for  the  Earl  of  Strath- 
more. 


June  23!  I  BOURNE  t^.BUCKTON. 

Practice — Appeal — Suspension  of  Order 
— Payment  out  of  Court. 

The  respondents  to  a  petition  upon  which 
an  order  had  been  mcide  for  payment  of 
money  out  of  court  to  the  petitioner,  having 
appealed  from  the  order,  moved,  on  the 
ground  of  the  indigent  circumstances  of  the 
petitioner,  to  s%tspend  the  payment  pending 
the  appeal  The  Court  directed  the  petitioner 
to  give  the  best  security  he  could  for  the 
repayment  of  the  money;  and,  on  informa- 
tion that  the  appeal  was  fixed  to  he  heard 
on  a  day  close  at  hand,  suspended  the  pay- 
m,ent  out  of  court  until  after  such  day. 

This  was  a  motion,  on  behalf  of  the  re- 
spondents to  a  petition,  that  the  payment 
out  of  court  of  a  sum  of  600/1  which,  by 
an  order  of  Kindersley,  V.C.  had  been 
ordered  to  be  paid  to  the  petitioner,  might 
be  suspended  during  the  pendency  of  an 
appeal  against  the  order.  The  Vice  Chan- 
cellor had  held  the  petitioner  entitled,  upon 
the  construction  of  a  will,  to  one-fourth 


share  of  the  testator^s  personal  estate,  and 
had  made  the  order  in  respect  of  this  share. 
The  respondents,  who  were  the  petitioner's 
infiemt  brother  and  sisters,  had  appealed 
against  the  order. 

The  only  other  property  possessed  by 
the  petitioner  was  a  reversionary  estate 
tail  in  some  real  estate  of  which  his  father 
was  tenant  for  life;  but  the  father  being  a 
lunatic,  the  estate  tail  could  not  be  barred 
without  the  consent  of  the  Lord  Chan- 
cellor. It  was  alleged  that  the  petitioner 
was  in  indigent  circumstances,  and  it  was 
admitted  that  he  could  give  no  other  secu* 
rity  than  a  mere  charge  on  a  base  fee. 

Mr.  G.  N.  CoU,  in  support  of  the  motion, 
asked  that  the  payment  out  of  court  might 
be  suspended  duiing  the  appeal,  except 
upon  satisfactory  security  for  repayment 
being  given  by  the  petitioner.  He  referred 
to 

RaUi  V.  the  Universal  Marine  Assur- 
ance Company,  31  Law  J.  Rep.  (N.s.) 
Chanc  313,  319. 

Mr.  Jessel  and  Mr.  Waller,  for  the  peti- 
tioner, submitted  that  the  suspension  of 
the  payment  would  create  great  embarrass- 
ment.  A  recent  application  for  mainte* 
nance  to  the  Master  in  Lunacy  had  been 
refused  on  the  ground  of  the  petitioner's 
having  obtained  this  very  order  which  was 
sought  to  be  suspended.  The  petitioner 
would  give  an  ample  undertaking  to  repay, 
and  the  best  security  he  could  upon  his 
interest  in  the  real    jtate. 

KiNDBRSLET,  Y.C.  Said  that  he  thou^t 
that  under  the  circumstances  of  the  case 
he  ought  not  to  suspend  the  payment  out, 
as  asked;  but  the  petitioner  must  give  the 
undertaking,  and  such  security  as  he  could 
on  the  reversionary  estate  tuL  However, 
as  this  was  Saturday,  and  it  appeared  that 
the  appeal  was  to  be  heard  on  the  follow- 
ing Friday,  he  would  further  order  that 
the  500/.  should  not  be  paid  out  till  after 
that  day. 

Soliciton— Mr.  A.  D.  Smith  for  pettticmer ; 
Meeen.  Kingsford  ft  Dorman,  agents  for  Mr. 
£.  Watte,  Sythe,  Kent ;  and  Measn.  Duncan 
k  Murton,  agente  for  Measn.  Callaway  ft 
Furley,  Canterbury,  for  respondents. 
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1866.         ^ 
May  29,  31 ;    (    cusTis  akd  others  if. 
June  1,  4,  5,  7;  I  platt. 

Aug.  7.        ) 


Patent — Infringement — EnHre  Cnrnbrna- 
Hon — Meehanieal  Eqntvalent — ColowrahU 
Evasion  —  Patent  Law  Amendment  Acty 
1862,  teetion  41. — Partieulart  of  Brea^ei 
—  Claim  —  Ckaneery  Amendment  Act, 
1858,  sections  3,  5. — Trial  of  Facts  withr 
ont  a  Jury — Appeal  from  Order  on  Motion 
for  a  New  Trial, 

A  patent  for  an  entire  combination  is  not 
infringed  by  a  different  eombinatUm^  for  the 
same  obfedy  of  the  same  elements  though  m- 
portant^  or  of  equi9alents  for  them^  if  not  a 
mere  colourable  evasion  or  imitation : — 
Bemble,  in  considering  the  question  of 
colourable  evasion^  the  Court  will  look  at 
the  novelty  of  the  abject  of  the  eomhinatian 
and  of  the  parts  combined 

The  principle  which  protects  a  patentee 
against  the  use  by  others  of  mechanical 
equivalents  is  inapplicable  to  a  ease  when 
the  whole  invention  {Upends  entirely  on  the 
particular  machinery  by  means  of  which  a 
well-known  obfect  is  attained 

Plaintiffs  by  bill  in  Chancery,  alleged  an 
infringement  of  his  patent.  The  patent  was 
granted  in  1854,  and  specifitd  a  com&Mia- 
tion  of  m^echanism  applicable  to  spinning 
mules  ;  and  the  first  claim  was  for  "  the 
novel  construction,  combination  and  applica^ 
tion  of  mechanism  hereinbefore  described^ 
whereby  one  half  of  the  clutch-  or  catch  box, 
hereinbefore  described,  or  any  meehanieal 
equivalent  therefor,  is  connected  with  or  ads 
upon  cams  or  other  similar  parts  of  me^ 
chanism direct"  There  were  other  claims,but 
in  respect  of  these  breaches  were  not  alleged 
in  the  plaintigV  particulars  of  breaches. 

The  defendants  patent,  granted  in  I860, 
specified  a  combination  of  mechanism  which 
embodied  the  leading  idea  of  the  plaintifif 
patent,  and  by  which  one  half  of  a  clutch' 
box  was  made  to  aetf^km  cams  direct,  and 
he  adopted  some  of  the  elements  combined 
by  the  plaintiff,  but  he  disposed  them  in  a 
different  manner.  These  were  important 
parts  of  the  prior  combination,  and,  though 
old  mechanical  contrivances,  were  new  in 
respect  of  the  particular  mode  in  which  the 


plaint^  eqifpUed  them;  emd  ^ 
object  of  their  eombi$miion  by  him  was  new, 
vis,,  to  wuMkeadutdk-box  act  on  cams  dirscL 
The  effget  brought  about  by  the  direct  action 
of  the  dutehbox  on  the  cams  had  long  pre- 
vious^ been  produced^  but  lem  advantage' 
omsly,  by  other  contrivances  of  various  lands. 
The  defendant  swsode  of  combination  efected 
the  common  object  of  each  patent  in  a  mart 
beneficial  uumner  than  it  was  or  could  be 
effected  by  the  ntode  of  combination  ^aedfied 
in  the  plaint^  patent,  and  it  displayed  am 
equal  etmount  of  inventive  genius : — Hdd, 
first,  that  the  plaintiffs  were  bound  by  the 
particulars  ofbreaekes  delivered,  and  that 
the  prindple  of  the  ilsi  section  cf  the  Pateut 
Law  Amendment  Ad,  1852,  was  appHoMi 
to  trials  in  Chancery,  in  which  particulan 
of  breaches  were  ordered^   as  well  as  to 
trials  at  common  law ;  secondly,  afirming 
the  judgments  of  Westbniy,  KC.  and  of 
Wood,  y.C,  that  the  plaintiffs  daim  wcu 
limited  to  the  entire  combinatum  claimed, 
as  before    described    in  his  spedfication; 
thirdly,    that    the  defendants  contbination 
was  not  a  mere  colourable  evasion,  and  that 
there  was  no  infringemenL 

Held,  also,  that  under  the  ^rd  section  of 
the  Chancery  Amendment  Acty  1858,  there 
is  an  appeal  from  any  order  made,  either 
by  the  Court  of  Appeal  in  Chancery,  or  by 
tjb  Court  of  original  jurisdiction,  upon  a 
motion  for  a  new  trial  of  a  cause,  whether 
involving  issues  of  fad  or  of  law,  where 
the  same  has  been  tried  before  a  Judge  in 
Chaneery,  either  with  or  without  a  jury. 

This  was  an  appeal  from  a  decree  made 
hj  the  late  Lord  Chancellor  Westbniy  upon 
a  motion  for  a  new  trial  of  the  caose,  which 
had  been  tried  before  Vice  Chancellor  Wood, 
and  the  question  raised  by  this  appeal  waa, 
whether  the  respondent  had  inMnged  the 
appellants'  patent.  The  question  was  raised 
by  one  of  five  issues,  which  were  tried  by 
the  Vice  Chancellor  without  a  juiy,  and 
which  issue  his  Honour  found  in  £Kvoiir  of 
the  defendant,  that  there  had  been  no  is- 
Mngement  His  Honours  findings  oa  the 
otner  four  issues,  viz.,  as  to  the  validity  of 
the  patent,  were  in  favour  of  the  appeUants, 
and  he  ordered  that  each  party  should  pay 
to  the  other  the  costs  of  tiie  issues  found 
in  the  other^s  &vour.  Each  party  served 
notice  of  motion  for  a  new  trial,  dbe  de£en- 
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dant'8  motion  being  alten»tive  in  tbe  event 
of  the  issue  on  i^ringement  being  found 
the  other  way.  The  plaintififs  had  also 
served  notice  of  motion  for  a  decree,  and 
their  motion  for  anew  trial  and  the  motion 
for  a  decree  were  tamed  into  one,  and  the 
decree  of  the  Lord  Chancellor  was  made 
upon  all  the  motions,  and  in  all  respects 
affirmed  the  order  of  the  Vice  Chancellor. 
The  argument  before  the  Lord  Chancellor 
and  in  this  House  was  confined  to  the 
question  of  infringement 

The  plaintiffs,  now  appellants,  charged 
the  defendant,  now  respondent,  with  having 
infringed  a  patent  which  had  been  granted 
in  1 854  to  one  John  Wain  for  improvements 
in  machines  for  spinning  or  doubling  cotton 
and  other  fibrous  substances,  which  patent 
was  then  vested  in  the  appellants. 

In  order  to  explain  the  nature  of  the 
invention  on  which  the  appellants  relied, 
and  of  the  alleged  infringement  by  the 
respondent,  it  is  necessary  to  make  some 
mention  of  the  state  of  the  machinery,  to 
which  the  inventions  were  respectively  ap* 
plied,  at  the  respective  times  of  the  alleged 
invention  and  of  the  alleged  infringement. 
The  machines  referred  to  are  called  "self- 
acting  spinning  mules,'*  and  they  spin  cotton 
into  yarn  or  thread.  The  cotton  is  first  by 
a  preparatory  machine  wrought  up  into 
what  are  called  "rovings,*'  that  is,  soft, 
thick  threads  oi  coarse  cords  of  loosely  ad- 
hering cotton  fibres,  with  but  littie  tenacity, 
strength  or  hardness.  These  rovings  are 
loosely  wound  round  large  bobbins,  and 
the  object  of  the  *'mule"  is  to  convert 
these  soft,  coarse  rovings  into  tough,  fine 
yams,  out  of  which  &brics  may  be  subse- 
quently woven. 

The  "  mule"  consists  of  two  parts :  one 
part  is  stationary,  and  is  called  the  **  head- 
stock";  the  other  is  movable,  and  is  called 
*^  the  carriage."  The  bobbins  with  the 
rovings  are  placed  upon  the  stationary  part, 
and  the  ends  of  the  rovings  are  passed 
between  several  successive  pairs  of  rollers 
moving  with  respectively  increased  veloci- 
ties, so  that  as  the  rovings  pass  between 
each  pair  of  rollers  they  become  elongated 
and  attenuated,  and  are  rendered  tougher 
and  harder.  Ilie  ends  of  tiie  rovings  as 
delivered  by  the  last  and  quickest  rotating 
pair  of  rollers  are,  by  hand,  attached  to 
'^spindles,"  or  small  metallic  rods,  which  are 


mounted  on  the  carriaga  The  cairiago 
successively  nms  out  or  recedes  a  certain 
distance  from  the  headstock,  and  then  runs 
in  or  returns  to  it  These  movements  are 
called  respectively  the  ^*  run  out"  and  the 
''  run  in,"  and  a  run  out  and  a  run  in  to* 
gather  make  "a  stretch."  The  rollers,  which 
are  attached  to  the  headstock,  only  revolve 
while  the  carriage  is  performing  the  run 
out  While  the  carriage  is  performing  one 
stretch,  the  rovings  undergo  the  following 
four  or  five  distinct  operations:  1.  ''The 
drawing  out"  This  consists  in  the  elonga- 
tion of  the  rovings  by  the  revolving  of  the 
rollers  and  by  the  run  out  of  the  carriage 
carrying  with  it  the  spindles,  which  rotate 
rapidly,  thus  at  the  same  time  both  stretch- 
ing and  twisting  or  spinning  the  rovings 
into  yam  or  thread.  2.  "The  twist  at  the 
head."  This  consists  in  the  continuance  of 
the  rotation  of  the  spindles  for  a  time  after 
the  motion  of  the  carriage  and  rollers  has 
been  stopped  to  put  an  extra  twist  in  the 
thread  or  yarn,  a  <<The  backing  ofL"  This 
oonsiBts  in  giving  to  the  spindles  a  reverse 
action,  so  as  to  unwind  a  portion  of  the 
thread  which  had  been  previously  spun 
and  wound  round  the  shank  of  the  spindle. 
This  movement  iB  necessary  in  order  that 
the  thread  may  be  put  into  a  proper  position 
for  the  performance  of  the  next  operation, 
viz.,  4.  ''  The  winding  on,"  which  consists 
in  coiling  in  a  peculiar  manner  round  the 
shank  of  the  spindles  the  yam  or  thread 
which  has  been  just  spun  by  the  last  draw- 
ing out  and  twist  at  tiie  head.  Besides  the 
above,  there  is  a  fifth  operation  sometimes 
required  when  a  superior  kind  of  thread 
is  manufactured.  The  operations  above  ex- 
plained, numbered  1,  3  and  4,  are  required 
for  making  "  weft"  yam,  and  all  four  are 
needed  when  ''  warp"  yam  is  made. 

The  run  out  and  the  run  in  of  the 
carriage  is  immediately  brought  about  by 
means  of  a  constantly  rotating  shaft,  and  it  is 
deemed  important  that  the  motive  power  by 
which  the  four  or  five  operations  or  ''changes," 
as  they  are  called,  are  effected  should  be 
derived  from  the  same  shaft  as  that  which 
occasions  the  mn  out  and  the  ran  in,  or  at 
all  events  from  the  same  motive  power  as 
that  which  turns  that  shaft  The  changes 
obviously  must  be  made  at  intervals,  but 
the  motive  power  is  continuous ;  thus  the 
problem  was  to  obtain  occasional  pauses  in 
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the  aetloii  of  certain  parts  of  the  machinery 
without  interfering  with  the  continuous 
action  of  the  motive  power.  Different 
mechanics  have  done  this  in  different  ways. 

In  1825  one  Roberts  perfected  a  patent 
by  which  the  changes  were  effected  by  a 
shaft  with  cams  upon  it  This  shaft  was 
set  parallel  to  the  shaft  which  worked  the 
carriage,  and  it  received  its  motion  from 
it  by  means  of  friction  rollers  fitted  on 
each  shaft,  so  that,  as  the  rollers  were  in 
dose  contact,  when  the  roller  on  the  one 
shaft  revolved  with  the  shaft  to  which  it 
was  fitted,  the  roller  on  the  other  shaft, 
that  with  the  cams  upon  it^  revolved  also. 
But  the  roller  on  the  working  shaft  had 
spaces  left  in  it,  so  that  at  certain  intervals 
in  every  revolution  it  did  not  touch  the 
roller  on  the  parallel  shaft;  and  thus,  though 
itself  perpetually  rotating,  it  produced  only 
a  broken  or  intermittent  rotation  in  the 
cam-shaft;  a  rotation  broken  at  intervals. 
But  it  was  found  that  the  friction  roUers 
were  liable  to  slip.  Then  cog-wheels  were 
substituted  for  thent,  the  cogs  on  what  w/a 
may  call  the  driving  cog-wheel  being  at 
intervals  cut  out,  so  as  to  supply  the  pur- 
poses of  the  spaces  left  in  Roberts's  friction 
rollers;  but  it  was  found  that  the  cogs 
broke.  Then,  in  1849,  a  patent  was  taken 
out  by  Messrs.  Lakin  &  Rhodes.  They 
secured  that  the  changes  should  be  effec- 
tually brought  about  by  a  rotation  broken 
at  proper  intervals  and  communicated  by 
the  constantly  rotating  shaft,  but  they 
were  obliged  to  give  up  the  shaft  with 
cams  upon  it,  and  to  supply  its  place  with 
a  complicated  system  of  levers,  rods  and 
pulleys.  Of  these  there  were  three  com- 
binations, each  of  which  was  set  in  action 
by  one  eccentric  boss  affixed  to  one  half  of 
what  is  called  a  clutch-box:  the  clutch- 
box  being  the  contrivance  by  which  they 
superseded  the  spaced  friction  rollers  of 
Roberts;  the  eccentric  boss  superseding 
the  cam-shaft  of  Roberts  being,  in  fact, 
itself  a  kind  of  master  cam. 

The  dutch-box  is  a  very  old  mechanical 
contrivance;  the  prindple  of  it  is  familiar 
to  the  public  in  the  form  of  the  ratchet 
watch-key;  it  consists  of  two  discs  with 
indented  or  serrated  &ces,  which  fit  into 
one  another.  The  discs  are  placed  on  a 
shaft,  on  which  one  of  them  can  slide,  but 
it  is  kept  in  its  proper  place  by  a  helical 


spring  coiled  round  the  shaft.    When  by 
force  of  the  spring  the  dutch-box  is  dosed, 
the  two  halves  revolve  together  as  one 
disc;  one  half  cannot  be  turned  without 
the  other;  but  when  the  action  of  the 
spring  is  overcome  by  any  means,  and  the 
sides  of  the  box  are  parted,  the  box  being 
open,  the  discs  are  whoUy  unconnected, 
and  either  may  be  turned  independently  of 
the  other.   Lakin  &  Rhodes's  patent  wori^ed 
thus :  they  fixed  on  to  the  constantly  rotat- 
ing shaft  one  half  of  the  dutch-box  with 
the  helical  spring  in  such  a  manner  tb&t 
the  half  must  constantly  revolve  with  the 
shaft,  but  it  could  move  or  slide  backwards 
along  the  shaft  if  the  force  of  the  spring 
could  be  in  any  way  overcome    The  other 
half  of  the  clutch-box — ^that  to  which  the 
eccentric  boss  was  attached — ^they  put  on 
to  the  same  shaft,  and  this  half  had  no 
lateral  or  horizontal  motion,  but  it  wss 
fitted  so  that  it  could  revolve  loose  on  the 
shaft,  or  rather  the  shaft  could  rotate  within 
it  without  causing  it  to  rotate.    Throogh 
a  hole  in  this  latter  half  of  the  dntdi-box 
was  passed  a  pin  loosdy  fitting  in  the  hole^ 
and  being  a  little  longer  than  the  thickness 
of  the  half  of  the  dutch-box,  so  as  to  pro- 
ject on  one  side  or  the  other,  and  there  was 
fixed  over  against  this  side  of  the  clutch- 
box  and  paralld  to  it  a  disc  or  plate  having 
on  its  proximate  face  a  spiral  incline;  this 
disc  with  the  incline  upon  it  was  stationaiy, 
but  it  coDununicated  a  motion  to  the  pin; 
for  when  the  dutch-box  was  in  gear  the 
pin,  being  carried  round  with  it,  pressed 
with  one  of  its  ends  against  the  inner  face 
of  the  other  half  of  the  dutch-box,  and 
with  the  other  end  against  the  &ce  of  the 
plate  with  the  incline  upon  it;  therefore 
as  this  latter  end  travdled  up  the  incline 
the  pin  was  necessarily  pushed  in  a  horir 
sontal  direction,  and  its  other  end  pressing 
against  the  inner  face  of  the  other  half  of 
the  clutch-box,  the  pressure  of*  the  helical 
spring  was  overcome,  that  side  of  the  box 
was  pushed  apart  from  the  other,  and  the 
box  was  open ;  the  instant  the  dotdi-hox 
is  opened  the  half  which  carries  the  loose 
pin  ceases  to  rotate.    The  pin  was  kept  in 
this  position  holding  the*clutdi-box  open 
as  long  as  was  neoessaiy  by  a  kind  of 
triggeis^tch.  When  rdeased  the  pin  passed 
at  once  to  the  bottom  of  the  incline;  the 
pressure  of  tiie  helical  spring  instantly 
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forced  the  box  into  gear  again,  and  as  both 
of  the  halves  began  again  to  rotate,  the  pin 
was  again  carried  up  the  incline  and  the 
box  was  again  forced  open.  Thus  the  clutch* 
box  put  itself  out  of  gear  once  in  every 
complete  revolution. 

The  eccentric  boss  of  Lakin  &  Rhodes 
was  a  very  bad  substitute  for  the  cam- 
shaft of  Roberts,  with  its  cams  upon 
it;  but  their  clutch-box  was  a  very  good 
substitute  for  the  friction  spaced  rollers  of 
Roberts.  The  objections  to  it  were  two- 
fold :  one  being  that  as  it  had  only  one  boss, 
and  as  there  were  three  combinations  of 
levers  and  pulleys  to  be  set  in  motion,  three 
entire  revolutions  of  the  clutch-box  were 
required  in  each  stretch,  and  it  was  desir- 
able that  all  ihe  changes  should  be  per- 
formed in  one  single  revolution ;  another 
was,  that  by  their  arrangement  Uiey  were 
obliged  to  dispense  with  the  cam-shaft  of 
Roberts's. 

Wain's  patent  was  intended  to  remove 
these  objections.  He  took  the  cam-shaft  of 
Roberts,  but  he  made  it  hollow,  and  passed 
through  it  the  constantly  rotating  shaft ;  then 
he  took  the  clutch*box  of  Lakin  &  Rhodes 
with  the  shifting  pin,  and  he  placed  one  half 
on  the  hollow  cam-shaft,  and  the  other  on 
the  solid  shaft  which  rotated  within  it ;  but 
instead  of  the  fixed  disc  with  one  incline 
upon  its  face  spirally  ascending  through 
the  whole  of  the  circle,  he  applied  a  plate, 
which  had  upon  its  face  two  inclines, 
each  of  only  a  portion  of  a  circle,  one  on  the 
upper  portion,  the  other  on  the  lower  por- 
tion of  the  plate,  and  the  plate  itself  he 
fixed  to  the  end  of  a  long  lever,  so  that  it 
could  be  moved  vertically  up  or  down;  and 
thus  the  two  inclines  might  be  presented 
to  the  pin  in  the  course  of  a  single  revolu- 
tion. The  lever  itself  was  made  to  move 
up  or  down  by  a  motion  derived  from 
the  horizontal  or  oscillating  motion  of  the 
carriage.  The  plate,  with  the  inclines,  was 
only  movable  vertically;  it  had  no  other 
motion ;  and  the  hollow  cam-shaft,  with 
the  solid  constantly  rotating  shaft  inside  it, 
passed  through  a  hole  in  tiie  centre  of  the 
plate  made  oblong  to  permit  of  the  vertical 
movement  Thus,  when  the  plate  at  the 
end  of  the  lever  was  depressed,  the  incline 
upon  the  upper  part  of  the  plate  was  pre- 
sented to  the  pin  as  it  was  being  carried 
through  the  upper  portion  of  its  circle; 


when  the  end  of  the  pin  reached  the  top  of 
the  incline,  it  met  with  a  wall  or  stop; 
when  the  box  had  been  held  open  long 
enough  the  lever  elevated  the  plate,  the  pin 
was  immediately  released,  the  clutch-box 
was  put  into  gear,  and  the  second  or  lower 
incline  was  placed  in  position  ready  to 
meet  the  pin  as  it  should  be  performing  the 
lower  part  of  its  circle.  Thus,  Wain  effected 
two  openings  of  the  clutch-box  in  one  revo- 
lution of  the  shaft,  and  so  provided  for  two 
of  the  necessary  changes.  A  third  change 
he  provided  for  in  a  different  way.  He 
also  got  rid  of  the  complicated  system  of 
levers  and  pulleys  used  by  Lakin  &  Rhodes, 
and  he  repUced  them  by  a  cam-shaft,  re- 
sembling the  solid  cam-shalt  of  Roberts 
in  its  general  character,  the  only  difference 
being  that  Wain's  shaft  was  hollow  and 
surrounded  the  constantly  rotating  shaft 
instead  of  lying  parallel  to  it  But  no 
more  than  three  changes  could  be  got  out 
of  Wain's  machine ;  it  therefore  could  not 
be  used  where  superior  thread  was  required. 
In  1860  the  respondent  Piatt  took  out 
his  patent.  His  invention  may  be  described 
as  follows:  He  took  the  clutch-box  of 
Lakin  k  Rhodes,  and  he  took  the  cam-shaft 
of  Roberts;  but  instead  of  making  the 
cam-shaft  rotate  by  a  force  commimicated 
to  it  from  the  constantly  rotating  shaft,  as 
Roberts  did  with  his  parallel  shafts  and 
friction  pulleys,  or  as  Wain  did  with  his 
solid  shaft  and  hollow  shaft  connected  by 
the  clutch-box,  or  as  Lakin  k  Rhodes  did 
with  their  master^»tm  or  eccentric  boss 
attached  to  one  half  of  the  clutch-box,  the 
other  half  of  which  was  fixed  to  the  con- 
stantly rotating  shaft,  and  instead  of  putting 
them  *'  end  to  end  on "  each  other,  as  he 
might  have  done  in  the  same  straight  line, 
and  joining  their  ends  by  fixing  one  half  of 
the  clutch-box  to  the  end  of  the  one  shaft 
and  the  other  half  to  the  proximate  end  of 
the  other  shaft,  so  that  when  the  box  was 
in  gear  the  two  shafts  should  revolve  as  one 
shaft,  he  placed  one  half  of  the  clutch-box 
in  direct  communication  with  the  large 
cogged  wheel,  which  caused  the  perpetually 
rotating  shaft  to  revolve,  and  the  other  half 
of  the  clutch-box  he  fitted  to  the  cam-shaft 
with  a  helical  spring,  so  that  it  might  slide 
or  shift  on  the  cam-shaft  horizontally.  But 
the  peculiarity  of  his  invention  was  the 
mode  by  which  he  caused  the  dutch-box  to 
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be  opened.  It  was  this.  He  fixed  to  that 
side  of  the  dutch-box  which  was  fitted  on 
the  cam-shafty  and  which  was  next  to  the 
helical  spring,  a  thick  pUte,  and  in  the  rim 
or  edge  or  peripheiy  of  this  plate  he  sunk 
four  recesses,  or  rather  he  made  a  groove  in 
the  rim  all  round  the  plate,  leaving  only 
fonr  walls  or  stops ;  thus,  the  circumference 
of  the  plate  when  viewed  edgewise  pre- 
sented the  appearance  of  four  valleys,  witk 
waUa  on  either  side  of  each ;  each  valley 
terminating  in  a  wall  or  stop  which  sepa- 
rated it  from  the  next  valley;  also  the  outer 
wall  of  each  of  the  valleys  was  made  to 
thicken  or  slope  inwards  as  it  approached 
the  stops  at  the  end  of  each  valley ;  and 
these  thickenings  or  inward  slopings  of  the 
outer  walls  he  called  inclines. 

There  was  a  pin  also  attached  to  the  end  of 
a  lever,  which  pin,  according  as  the  end  of  the 
lever  was  elevated  or  depressed,  was  allowed 
to  rest  in  or  was  withdrawn  from  the  valley 
that  might  be  opposite  to  it  The  lever  was 
worked  up  and  down  by  the  oscillating  mo- 
tion of  the  carnage,  as  was  Wain's  lever,  but 
by  a  different  and  perhaps  a  more  ingenious 
mode,  a  mode  which  had  been  previously 
adopted  by  Roberts.  The  pin,  which  did 
not  occupy  more  than  about  half  the  width 
of  the  valley,  was  stationaiy,  save  only  for 
the  slight  vertical  motion  imparted  to  it  by 
the  lever.  When  the  pin  had  entered  into 
any  one  of  the  valleys,  as  the  clutch-box 
rotated,  the  wall  at  ^e  end  of  the  valley 
would  presently  come  in  contact  with  it, 
and,  if  there  were  nothing  more,  the  whole 
dutch-box  would  be  brought  to  a  stand- 
still; but  the  outer  waU  of  each  valley  was 
made  to  be  always  in  contact  with  the  pin, 
and  as  this  wall  got  thicker,  that  ia,  as  the 
incline  moved  along  against  the  pin,  since 
the  pin  would  not  move,  the  wall  with  the 
incline  upon  it  must  Then  that  side  of 
the  dutch-box  was  made  to  shift  against  the 
helical  spring,  so  that  that  side  was  forced 
apart  from  Uie  other,  and  by  the  time  the 
stop  had  reached  the  pin  the  box  was  open, 
and  the  cam-shaft  ceased  to  rotate;  the 
other  half,  that  in  communication  with 
the  motive  power,  the  lai^  cogged  wheel, 
continuing  its  rotation.  Then,  after  a  suffi- 
cient pause,  the  lever  lifted  the  pin  out  of 
that  valley  and  placed  it  in  the  next,  and 
so  on.  The  instant  the  pin  was  removed 
from  any  valley,  the  dutch-box  dosing,  the 


cam-shaft  was  made  again  to  rotate  till 
again  stopped  by  die  opening  of  the  box 
on  the  arrival  at  the  pin  of  tiie  next  stop 
and  the  top  of  the  next  incline.  Thns  Wain 
caused  the  end  of  a  loose  pin,  which  had  a 
rotatory  and  a  horizontal  motion,  to  tiavd 
up  an  incline  which  had  a  slight  vertical 
motion,  and  no  other.   Flatt  caused  the  in- 
cline to  move  with  a  rotatory  and  a  luxi- 
lontal  motion  against  the  side  of  a  pLa 
which  had  a  slight  vertical  motioD,  and  no 
othw,  and  both  Wain  and  Piatt  caused  a 
dutch-box  to  act  upon  a  cam-shaft  direct 
The  question    was,  whether  this    which 
Piatt  did  was  or  was  not  a  mere  con- 
version,   a  colourable    imitation  of  that 
which  Wain  did ;  and,  secondly,  if  not  a 
mere  conversion  or  colourable  imitation, 
whether  it  was  not  an  adaptation  with  an 
improvement,   so    that,    thou£^   a  good 
subject  for  a  patent,  it  could  not  be  used 
without  a  licence  firom  the  patentee  of 
the  invention  so  adapted  and  improved. 

The  breach  so  alleged  by  the  plainti£Es  to 
have  been  committed  by  the  defendant,  on 
which  they  intended  to  rely  on  the  trial  of 
theiasues  was  particularized  in  theirnoticeof 
breaches,  as  "  The  making,  using  and  vend- 
ing by  the  defendant  of  so  much  of  the 
invention  of  John  Wain  as  is  claimed  in 
the  first  claim  contained  in  the  complete 
spedfication  of  the  said  John  Wain's  said 
invention."  And  this  first  daim  was  as 
follows :  After  describing  the  invaition, 
he  claimed,  "  first,  the  novel  construction, 
combination  and  application  of  mechanism 
as  hereinbefore  described,  whereby  one  half 
of  the  dutch  or  catch-box  herdnbefora; 
and  in  the  said  specification  of  the  said 
Lakin  dc  Rhodes,  described,  or  any  me- 
chanical equivalent  therefor,  is  connected 
with  and  acts  upon  cams  or  other  similar 
parts  of  mechanism  for  effecting  the  diangea 
in  the  action  of  the  mule  or  other  machine 
of  the  description  before  mentioned,  direct 
And  without  the  intervention  w  use  of 
such  eccentric  boss  and  rods,  and  other  me- 
chanical agents  combined  therewith,  as  are 
described  by  the  said  Lakin  d^  Rhodes  in 
their  said  spedficatioa"  By  the  E&^^ 
Law  Amendment  Act,  1852  (15  k  16  Vict 
c.  83),  it  is  provided  (section  41)  that,  in 
any  action  in  any  of  Her  Migestys  superior 
Courts  at  Westminster  for  the  in^ingement 
of  letters  patent,    the  plaintiff  shall  de- 
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liver  with  hia  declantion  particnlara  of  the 
breaches  complained  of^  and  that  no  evi- 
dence shall  be  allowed  to  be  given  in  sap- 
port  of  any  alleged  infringement  which  shall 
not  be  contained  in  the  particulars.  It  was 
treated  in  this  House  as  well  as  in  the  Lord 
Chancellor's  Court,  that  the  principle  of 
this  enactment  should  be  adopted  in  the 
case  of  a  trial  before  the  Court  of  Chancery, 
though  the  enactment  only  mentions  the 
Superior  Courts  at  Westminster.  The  plain* 
tiff  was,  therefore,  restricted  to  breaches  of 
the  daim  above  set  out  Wood,  Y.C,  in 
his  judgment,  held,  that  he  waa  bound  by 
the  rule  laid  down  in  Barber  v.  Oraee  (1) 
and  in  Seed  v.  HiggvM  (2),  which  he  stated 
as  follows :  "  If  you  find  a  particular  spe- 
cific mechanical  improvement  claimed  there^ 
you  must  hold  the  person  strictly  to  that 
particular  mechanical  device  which  he  has 
claimed  for  effecting  the  object  he  had  in 
view,  and  if  he  says  it  is  to  be  done  in 
one  precise,  definite,  particular  way,  to  that 
particular  way  he  must  be  held ;  and  those 
who  have  hmia  fide  employed  a  different 
system  and  a  different  way,  which  is  not 
the  precise  way  in  which  he  has  effected 
his  operation,  they  must  not  be  held  to 
have  in£nnged,  for  this  simple  reason,  if  he 
had  made  it  wider,  then  the  patent  would 
be  op«i  to  objection,  because  the  legisla- 
ture  requires,  as  a  price  for  these  peculiar 
privileges,  that  a  man  should  describe  the 
best  way  of  effecting  the  operation  that  he 
proposes  to  apply  his  patent  to,  as  having 
been  by  him  discovered — subject,  of  course, 
to  the  question  of  whether  that  better  way 
can  be  used  until  that  previous  patent  has 
expired,  when  it  is  the  case  of  improvement 
— if  you  are  to  allow  him  to  claim  that 
which  is  a  better  way,  and  which  achieves 
the  object,  then  he  has  not  described  it, 
that  is,  he  has  not  given  the  public  the 
benefit  of  it,  and  he  is  not  to  ckum  the 
benefit  of  protecticm  against  somebody  else's 
invention,  which  is  of  a  better  character  than 
the  one  which  he  has  invented,  and  which, 
if  he  has  invented,  he  has  not  described." 
His  Honour  also  said,  that  in  his  opinion 
the  mode  of  escapement  adopted  by  Piatt 
was  widely  different  from  that  used  by 

(1)  1  Exch.  Rep.  339 ;  ■.  c.  17  Law  J.  Rep. 
(W.s.)  Exch.  122. 

(2)  8  H.L.  Rep.  550  ;  s.  o.  80  Law  J.  Rep.  (n.s.) 
Q.K  314. 


Wain,  and  that  it  had  tins  one  wide  differ- 
ence, that  it  effected  much  more  than  the 
other ;  for  Wain's  contrivance,  as  patented, 
only  eiSected  two  changes,  and  if  improved 
coidd  only  effect  four,  whereas  Piatt's  inven- 
tion could  effect  almost  any  number  of 
dianges  that  could  be  required;  and  ha 
found  that  there  had  been  no  infringement 

Lord  Westbury,  in  his  judgment,  ob- 
served that  Wain's  patent  was  lor  a  specific 
mechanism  directed  to  facilitate  a  result 
the  benefit  of  which  had  long  been  dia* 
covered,  vi&,  to  produce  in  a  more  certain 
and  easy  manner  a  particular  operation  of 
the  dutch-box,  which  was  itself  only  a 
means  to  an  end ;  that  any  other  person 
waa  as  entitled  as  Wain  to  a  patent  for  any 
means  or  agency  for  attaining  that  parti- 
cular end,  provided  those  means  were  not 
a  colourable  imitation  or  evasion  of  Wain's 
patent,  or  that  they  did  not  embody  Wain's 
patent  with  an  improvement. 

His  Lordship  considered  that  the  pin, 
the  incline  and  a  plane  or  plate  with  inclines 
upon  it  were  common  elements  out  of  which 
any  inventor  was  at  liberty  to  construct  a 
machine  when  Wain's  patent  was  granted, 
and  therefore  of  necessity  when  Piatt's 
patent  was  granted ;  that  Piatt  in  availing 
himself  of  tibese  elements  put  them  into  a 
combination  different  from  Wain's  oomfai- 
nation,  and  that,  as  he  combined  them,  their 
effect  upon  the  clutch-box  was  different^ 
and  the  result  different;  that  it  was  not 
enough  to  present  the  case  in  its  generic 
form,  and  to  say  that  the  one  presents  the 
incline  to  the  pin  and  withdraws  it,  1^ 
other  simply  presents  the  pin  to  the  incline 
and  withdraws  it ;  there  were  specific  d^ 
fereniia  ;  the  combination  of  eadi  inventor 
displayed  the  elements  of  original  thought ; 
each  inventor  took  the  same  mechanical 
elements,  and  the  inventive  £soulty  of  the 
one  led  him  to  one  combination,  the  inven- 
tive faculty  of  the  other  led  him  to  another 
combination,  and  one  too  that  could  not  be 
confounded  with  that  of  the  first;  and  his 
liordship  refused  the  order  for  a  new  triaL 
Hence  this  appeal. 

Mr.  Bolt  and  Mr.  Webster  (with  them 
Mr.  Drewry)  appeared  for  the  appellant, 

and 

Mr.  Grove  and  Mr.  G.  M.  Giffard  (with 

them  Mr.  Fo6U)y  for  the  res|kmdent 
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lliere  was  a  preUxninary  objection  Faised 
as  to  the  right  of  the  appellants  to  have  an 
appeal  in  this  case,  and  as  to  the  jurisdic- 
tion of  the  House  in  such  a  matter. 

Mr,  Grove  contended  that  by  the  3rd  and 
5th  sections  of  the  Chancery  Amendment 
Act,  1868  (21  &  22  Vict  c.  27),  the  Court 
of  Chancery  is  enabled  now  to  do  what  was 
previously  done  by  Courts  of  law,  and  the 
question  is,  whether  that  act  vests  a  different 
power  in  the  Judges  of  the  Court  of  Chan- 
cery when  they  sit  to  try  matters  of  law 
from  that  which  was  originally  vested  in 
the  Court  of  common  law.  The  3rd  section 
provides  for  the  trial  of  questions  of  fact 
by  the  Court  of  Chancery  before  itself  with 
a  jury,  instead  of  as  formerly  directing  issues 
to  be  tried  at  common  law.  It  provides  for 
a  series  of  orders  analogous  to  those  of 
common  law,  and  it  says,  "  for  all  purposes 
of  or  anziliaiy  to  the  trial  of  questions  of 
fact  by  a  jury  before  the  Court  itself,  and 
in  respect  of  new  trials,  the  Court  of  Chan- 
cery shall  have  the  same  jurisdiction,  powers 
and  authority  in  all  respects  as  belong  to 
any  superior  Court  of  common  law  or  to 
any  Judge  thereof  for  the  like  purpose." 
Thus,  then,  the  proceedings  in  and  jurisdic- 
tion of  the  Court  of  Chancery  in  trying 
issues  of  fact  are  precisely  the  same  as  those 
in  a  Court  of  common  law,  or  of  any  Judge 
thereof  for  the  like  purpose ;  and  then  there 
is  a  provision  that  from  any  order  of  the 
Court,  on  an  application  for  a  new  trial, 
there  shall  be  the  same  right  of  appeal  as 
from  any  other  order  of  the  Court  But  the 
proceedings  and  jurisdiction  of  the  Courts 
of  common  law  are  such  that,  upon  motion 
for  a  new  trial,  if  the  Judges  decide  that 
there  shall  be  no  new  trial,  that  decision 
is  final,  and  from  it  you  have  no  appeal. 
If,  then,  Curtis  v.  FlaU  had  been  tried,  as 
under  the  old  efystem,  say  in  the  Court  of 
Queen's  Bench,  upon  an  issue  directed,  and 
on  the  issue  of  infringement  the  jury  found 
for  the  defendant,  and,  on  motion,  a  new 
trial  had  been  r^sed,  the  record  would 
come  back  to  the  Court  of  Chancery,  and 
upon  it  an  order  would  be  made;  that 
order  might  be  made  the  subject  of  appeal, 
but  there  would  be  no  appeal  against  the 
findings  of  the  jury.  So  in  a  case  like  the 
present,  where  the  Judge  who  tries  the 
cause  gives  a  verdict,  if  on  motion  for  a 
new  trial  the  new  trial  is  refused,  then, 


although  the  verdict  of  the  Judge  is  em- 
bodied in  an  order,  the  appeal  would  lie 
against  the  order,  but  not  against  his  find- 
ings, unless  upon  a  point  reserved.  The 
right  of  appeal  from  an  order  made  on  s 
motion  for  a  new  trial  ought  therefore  to 
be  limited  to  cases  where  the  order  can  be 
shewn  to  have  a  defect,  which  l^  the  old 
practice  of  the  Court  of  Chancery  wodd 
make  it  appealable.    If  that  right  i»  to  be 
held  to  reach  every  part  of  the  order,  even 
to  the  potiea  or  the  Judge's  findings,  whidi 
might  be  embodied  in  the  order,  then  the 
act  has  conferred  a  jurisdiction,  not  only 
on  the  Court  of  Chancery,  but  also  on  thn 
House, — ^a  jurisdiction  of  the  most  incon- 
venient kind,  that  would  bring  before  this 
House  complex  questions  of  fiact   The  pro- 
vision at  the  end  of  the  5th  section  shews 
that  this  was  not  the  intention  of  the  l^;ift- 
lature.    That  section  provides  for  the  tml 
of  questions  of  fact  by  the  Judge  without 
a  jury,  and  the  provision  is  that  a  motion 
for  a  new  trial  might  be  made  before  the 
Court  of  appeal  or  before  the  Judge  who 
tried  the  cause.  The  reason  of  this  provision 
was  that  it  would  be  an  absurdity  to  apply  to 
the  Judge  to  exercise  a  discretionary  power 
in  a  matter  where  he  had  given  his  verdict, 
therefore  if  the  motion  was  made  before  the 
Judge  who  had  tried  the  cause  the  result 
would  be  that  the  new  trial  would  be  re- 
fused, and  as  there  is  no  appeal  from  the 
Judge's  decision  on  a  motion  for  new  trial 
of  facts,  the  suitors  would  be  practically 
without  a  remedy.  But  if  there  be  an  appeal 
from  any  and  every  order  made  in  the  Oomt 
of  Chancery,  even  from  an  order  made  on 
motion  for  a  new  trial,  then  that  hardship 
would  not  have  been  worked,  for  the  suitor 
could  have   at  once  appealed    from  the 
Judge^s  order  refusing  the  new  trial,  and 
this  provision  would  have  been  onnecesssiy. 
Femie  v.  Fovii^( 3) decided  that  the  findings 
of  a  Judge  not  moved  against  in  the  ordi- 
nary course  are  final  and  irreversible ;  the 
order  founded  on  those  findings  is  appeal- 
able, but  the  findings  cannot  be  questioned 
The  practice  has  been  from  time  imme- 
morial that  on  questions  of  law  there  shall 
be  a  right  of  appeal^  on  questions  of  fi^ 
there  shall  be  none.    Is,  then,  the  act  so 
clear  as  to  force  this  new  and  inconvenient 

(8)  Ante,  p.  623. 
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mode  of  proceedingupon  this  House?  If  not, 
then  the  plaintiffs  have  no  right  to  this  ap- 
peal They  have  made  a  motion  for  a  new 
trial :  that  has  been  refused,  and,  as  there 
was  no  point  reserved,  there  is  an  end  of 
the  matter.  The  Judge's  notes  were  not 
before  the  House,  and  there  was  discrepancy 
in  the  shorthand-writer's  notes  ;  there  was 
no  constat  of  evidence. 

Mr,  RoU  observed  with  reference  to  the 
objection — The  3rd  section  conferred  the 
right  of  appeal  from  orders  made  on  a 
motion  for  a  new  trial  when  the  cause  had 
been  tried  before  the  Court  with  a  juiy, 
and  the  5th  section  enacted  that  the  pro- 
ceedings upon  and  after  a  trial  of  facts  by 
the  Judge  without  a  juiy,  should  be  the 
same  as  on  the  trial  with  a  jury;  and  it 
would  be  a  harsh  construction  to  forbid 
the  appeal  after  a  trial  without  a  jury, 
which  is  permitted  after  a  trial  with  a  jury. 
Femie  v.  Young  decided  that  the  Judge's 
findings  can  be  opened  on  appeal  from  an 
order  made  upon  a  motion  for  a  new  trial 
But  besides  the  special  enactment,  there  is 
the  original  inherent  right  of  every  suitor 
to  appeal  from  any  order  made  in  the  Court 
of  Chancery,  and  that  too  where,  as  has 
frequently  happened,  the  decision  of  the 
Ju^ge  appealed  from  has  been  on  questions 
of  fact  The  case  was  as  if  the  Judge  had 
misdirected  himself,  and  in  cases  of  mis- 
direction at  common  law  there  was  a  right 
of  appeal  The  respondent  has  printed, 
in  his  separate  appendix,  the  shorthand- 
writer's  notes  of  the  proceedings  in  the 
Vice-Chancellor's  Court.  These  are  part  of 
his  case ;  he  cannot  withdraw  them ;  and  the 
appellants  are  willing  that  they  should  be 
received.  There  is,  therefore,  a  constat  of 
evidence. 

Mr.  RoU  then  entered  on  the  question  of 
infringement — That  which  was  claimed  by 
Wain's  patent,  and  which  the  plaintiff  con- 
tended the  defendant  had  in^inged,  was, 
first,  a  "  principle  of  action,"  embodied  in 
the  combination  of  the  inclines,  the  pin 
and  the  clutch-box  ;  and,  secondly,  a  total 
combination  and  adaptation  of  the  clutch- 
box,  so  combined,  to  the  cam-shaft  This 
principle  of  action  was  new,  and  the  adapt- 
ation of  the  dutch-box  to  the  cam-shaft 
was  also  new.  The  result  which  the  general 
combination  effected  had  long  been  desired, 
but  never  till  by  Wain's  patent  achieved 
New  Skriss,  35.--Cua»c. 


The  principle  of  action  was  a  combined 
and  relative  action  of  a  set  of  movable  in- 
clines and  stops,  acting  on  a  movable  pin, 
and  influencing  a  spring  for  the  purpose  of 
alternately  opening  and  shutting  the  clutch- 
box  at  intervals,  required  for  bringing  the 
cam-shaft  into  action.  This  combined  and 
relative  action  may  well  be  called  a  prin- 
ciple of  action ;  it  was  not  merely  a  com- 
bination of  well-known  mechanical  elements. 
It  was  something  definite  and  distinct  from 
a  generalization  of  the  particular  detaUs  of 
the  machinery  formed  in  the  combination. 
It  was  a  new  principle  of  action  embodied 
in  a  combination ;  and  if  the  specification 
of  a  patent  discloses  in  a  combination  a  new 
principle  of  action,  though  the  principle 
may  not  be  enunciated  in  terms,  and  though 
the  elements  combined  are  individually  old, 
the  principle  is  entitled  to  protection,  al- 
though it  is  capable  of  being  adapted  to 
some  other  combination  of  the  same  elemen  ts, 
or  to  a  combination  with  different  details. 
In  Jupe  V.  Pratt  (4)  (the  gas-meter  case), 
the  principle  of  measuring  gas  by  passing 
it  through  a  hole  into  a  drum  that  rotated 
was  held  to  be  a  new  principle,  an  idea, 
a  discovery;  and  the  Courts  protected  it, 
though  nothing  could  be  more  unlike  to  the 
eye  than  the  machine  described  in  the 
patent  and  that  made  by  the  defendant 
In  NeiUon  v.  Harford  (5)  (the  hot-blast 
case),  the  principle  was  protected,  though 
the  contrivance  .suggest^  in  the  patent, 
whereby  the  principle  was  to  be  applied, 
was  so  insufficient  that  no  one  felt  inclined 
to  adopt  it ;  but  they  used  a  box  of  a  totally 
different  shape. 

The  defendant  Piatt  had  adopted  this 
principle.  His  machine,  alike  with  Wain's, 
has  the  same  relative  motion  of  the  inclines 
and  the  pin,  the  motion  of  the  one  being 
rotatory  and  horizontal,  the  motion  of  the 
other  being  vertical  In  Wain's  machine 
the  motion  of  the  pin  is  rotatory  and  hori- 
zontal, that  of  the  incline  being  vertical ;  in 
Piatt's  machine  the  motion  of  the  incline 
is  rotatory  and  horizontal,  that  of  the  pin 
being  vertical  The  defendant  has  therefore 
adopted  the  principle  of  action  which  was 
Wain's  invention,  and  that  too  with  the 
same  object,  to  produce  the  same  result. 
If  it  is  objected  that  the  term  "  principle 

(4)  Webster's  Patent  CaMS,  144. 

(5)  Ibid.  842. 
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of  action"  is  inoorreet,  then  there  is  the 
particular  combination  in  which  the  prin- 
ciple is  embodied,  and  the  defendant  has 
infringed  that  particular  combination.  He 
has  also  infringed  the  general  combination 
of  the  clutch-box  with  the  cam-shaft  ; 
although  he  has  not  made  use  of  a  hollow 
cam-»haft,  he  does  apply  a  cam-shaft,  not 
hollow,  to  Wain's  combination  of  the  clutch- 
box,  inclines  and  pin ;  and  if  a  man  takes 
a  material  part  of  a  patentee's  invention 
and  combines  it  with  something  else  for 
the  purpose  of  producing  the  same  result, 
if  the  material  part  is  new  (as,  in  this  case. 
Wain's  combination  of  dutch-box,  inclines 
and  pin  was  new)  that  is  an  infringement, 
and  it  is  not  necessary  that  the  claim  should 
specify  that  this  or  that  part  of  the  com- 
bination is  new.  Neither  is  it  necessary 
that  the  elements  combined  should 'be  new ; 
they  may  be  individually  old,  but  new  in 
the  manner  and  for  the  {mrpose  for  which 
they  are  combined.  If  they  are  new  in 
their  application  to  the  particular  subject- 
matter,  it  b  an  infringement  to  take  any 
one  or  more  of  them  and  combine  them  in 
a  diiferent  manner,  or  with  different  ele- 
ments for  the  same  purpose.  In  Smith  v.  the 
London  ami  North- Western  Railway  (6) 
(the  welded-wheel  case),  the  specification 
of  the  patent  described  the  invention  as  con* 
sistitig  in  the  circumstance  of  the  centre 
boss  or  nave,  spokes,  and  rim  of  a  wheel  being 
wholly  com|K>8ed  of  wrought  iron  welded 
into  one  solid  mass,  "  in  manner  hereinbe- 
fore described."  The  defendant  took  the 
formation  of  the  nave,  but  adapted  it  to  a 
different  formation  of  the  spokes  and  rim. 
But  it  was  held  that  he  was  not  entitled  to 
imitate  or  pirate  a  material  part  of  the  in- 
vention, and  Lord  Campbell  said  that  when 
the  patent  is  for  an  invention  consisting 
of  several  parts,  the  imitation  or  pirating  of 
any  part  of  the  invention  is  an  infringe- 
ment Again,  in  Newton  v.  the  Grand 
Junction  liailioay  Company  (the  axle-tree 
case)  (7),  reported  in  a  note  to  Sellers  t. 
Dickinson^  the  patent  was  for  a  combina- 
tion of  several  things,  some  of  which 
were  old  and  some  new.  It  was  held 
that  the  question  for  the  jury  was  whe- 
ther,  taking  the  specification   altogether, 

(6)  2  El.  k  B.  69. 

(7)  5  Rxch.  Uep.331;  s.c.  20  Law  J.  Rep.  (N.s.) 
Exch.  427,  note. 


that    which   is   claimed   aa  a  whole  is 
new  ;  and  the  imitation  by  a  chemiol 
or  mechanical  equivalent  of  a  part  of  the 
combination,  which  ia  both  new  and  mate- 
rial, is  an  infringement ;  Pollock,  C.R  ob- 
serving, The  jury  were  to  consider  '*  whetiier 
the  invention  was  new  as  a  whole,  not 
whether  it  was  new  as  to  every  part,  be- 
cause in  modem  times  that  is  a  novelty 
▼ery  rarely  met  with ;  the  more  general 
subject  of  a  patent  now  being  some  new 
combination  or  equivalent."  And  he  said, 
**In  order  to  ascertain  the  novelty,  yea 
take  the  entire  invention,  and  i^  in  all  its 
parts  combined  together,   it  answers  the 
purpose  by  the  introduction  of  any  new 
matter,  or  by  a  new  combination,  or  by  a 
new  application,  it  is  a  novelty  entitled  to 
a  patent.     But  in  considering  the  question 
of  infringem;int,  all  that  is  to  be  looked  at 
is  whether  the  defendant  has  pirated  apart 
of  that  to  which  the  patent  applies  ;  and 
if  he  has  used  that  part  for  Uie  purposes 
for  which  the  invention  was  patented,  and 
the  jury  are  of  opinion  that  the  difference 
is  merely  colourable,  it  is  an  infringemeDt" 
In  Sellers  v.  Dickinson  (S)    (the  weaving- 
loom  case),  there  was  a  patent  for  im- 
provements in  looms  for  weaving,  and  the 
specification  described  a  combination  com- 
prising two  main  operations,  the  shifting 
of  the  driving-strap  from  a  hst  puUey  to  a 
loose  pulley,  in  which  operation  the  plain- 
tiff used  a  dutch-box ;  and  the  bringing  a 
break  to  a  fly-wheel,  in  which  operation 
he  used  a  lever  and  spring-handle,  and  the 
whole  combination  was  specified  without 
any   claim  or  disclaimer  as  to  any  part. 
The  defendant  patented  an  invention  for 
the   same   purpose,  being  a  combination 
consisting  of  two  arrangements  similar  to 
the  plaintiff's ;  but  he  shifted  the  strap  by 
mechanism  different  from  that  used  by  the 
plaintiff,  and  he  adoped  the  plaintiff's  mode 
of  effecting  the  other  arrangement     The 
plaintiff's  application  of  the  dutch-box  was 
old,  and  the  defendant  contended  that  if 
the  patent  was  for  the  whole  combinatioo, 
then  he  had  not  infringed  it ;  if  for  each 
part,  then,  the  clutch-box  being  old,  the 
patent  was  bad,  and  there  could  not  be  an 
infringement     But  it  was  held,  the  patent 


(8)  5  Exd).  R«p.  381 ;  s.  c.  20  Law  J.  Rep. 
(a.&)  Kzch.  417. 
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was  valid  if  the  whole  combination  was 
new  and  useful,   and  that  the  defendant 
had  infringed  it  if  he  had  taken  a  new 
and  material  part  of  it    And  Pollock,  C.B. 
observed,  '*  If  the  combination  had  been  of 
matters  each  of  them  old,  but  entirely  new 
as  a  combination,  and  the  jury  had  found 
that  the  substantial  parts  of  the  combina- 
tion were  used,"  he  thought  "  that  would 
have  been  an  infringement  of  the  patent" 
But  not  only  is  a  user  of  a  new  and 
material  part  of  a  combination  an  infringe- 
ment, but  it  is  not  necessary,  to  support 
a  claim  for  infringement  of.  a  patent  for 
a  combination,  that  every  part  of  the  in- 
vention should  be  expressly  claimed,  for 
the  claim  is  not  an  essential  part  of  the 
specification,  or  necessary  for  the  protection 
of  the  invention.     In  Lister  v.  Leather  (9) 
(the  wool-combing  case),  the  question  was 
whether  a  combination  patented  in  18£[2 
infringed  a  combination  patented  in  1850. 
It  was  held  that  a  patent  for  a  combina- 
tion does  not  import  a  claim  that  each 
of  its   parts  is  new.    Lord  Campbell,  in  * 
giving  judgment,  observed,  **  The  law  was 
laid  down"  by  the  Judge  in  the  Court  of 
Assize,  **  that  the  combination,  taken  as  a 
whole,  might  comprise  subordinate  parts 
of  that  whole,  and  that  if  the  defendant 
had  taken  and  use  done  of  such  subordinate 
parts,  which  was  new  and  material  in  the 
plaintiff's  process,  such  user  might  be  an 
iiifringement,    although  the  other  suboi^ 
dinate  parts  comprised  in   the  plaintiff's 
patent  were  not  taken  or  used  by  the  de- 
fendant ;  and  also  that  such  user  of  one 
subordinate  part  which  was  new  and  ma- 
terial might  be  an  infringement,  whether 
the   other  subordinate  parts  forming  the 
whole  were  new  or  old.     Objections  have 
been  raised  to  this  part  of  the  summing-up 
in  many  shapes,  the  substance  of  all  being 
that  the  taking  of  a   part  is  either  no 
infringement  of  a  patent  for  the  whole,  or, 
if  it  is,  the  patent  for  the  whole  is  void 
unless  every  part  is  new.     But  all  the 
points  made  for  the  defendant  there  were 
made  and   overruled  in  the  three  cases 
which  decide  that  a  patent  for  a  whole 
combination  may  be  infringed  by  taking  a 
part  provided  it  is  new  and  a  material  part 
of  the  combination,"  and  then,  after  re- 

(9)  8  El  k  B.  1004 ;  b.  c.  (Ex.  Ch.)  27  Law  J. 
Rep.  (K.s.)  Q.B.  295. 


ferring  to  the  three  cases,  viz..  Smithy, 
the  London  and  North- Western  Railway^ 
Netffton    V.  the  Grand  Junction    Railway 
Company,   and   Sellers  v.    Dickinson^  his 
Lordship  proceeds,  *'  For  these  reasons,  we 
think  that  the  objections  to  the  summing- 
up,  in  respect  of  the  infringement  of  the 
patent  of  1850,  fail  with  respect  to  the 
patent  of  1852."     If  this  be  so— if  it  is 
the  law  that  where  there  is  a  patent  for  a 
combination  of  processes  or  parts  (whether 
such  parts   or  processes  are  individually 
claimed  or  not  as  new  is  of  no  consequence), 
the  taking  of  any  of  such  parts  or  processes 
for  the  same  object  is  an  infringement — 
then  it  is  true  that  the  respondent  has 
infringed  the  appellant's  patent    For  Piatt 
had    adopted   not   only   the   principle   of 
Wain's  patent,  and  the  particular  combina- 
tion which  embodied  it,  and  with  that  the 
general  combination  of  the  clutch-box  with 
the  cam-shaft,  but  he  had  adopted  also  all 
the  several  material  parts  of  Wain's  inven- 
tion, and  which  may  be  included  in  these 
six  particulars,  namely — 1.  Inclines  and  a 
pin  with  the  same  relative  motion  to  one 
another :  one  has  a  rotatory  and  longitudinal 
motion,  the  other  a  vertical  motion— the 
only    difference     being     that    in    Piatt's 
machine  the  rotatory  and  horizontal  motion 
of  the  pin  of  Wain's  nuichine  is  transferred 
to  the  plate  with  the  incline  upon  it,  and 
the  horizontal  motion  of  Wain's  plate  with 
the    inclines  is  transferred    to  the    pin. 
2.  The   parts  which   rotate  move  in   the 
same  plane  :  in  Wain's  machine  the  pin 
always  rotates  in  the  same  circle,  and  the 
plate  with  the  inclines  upon  it  rises  and 
falls  ;  and  with  Piatt  that  is  inverted,  the 
plate   with   the  inclines  rotates,   the  pin 
rises    and   falls.    3.  The  rotation  in  each 
machine  is  arrested  by  a  stop  at  the  end 
of  each  incline.     4.   The  stop,  or  arrest  of 
rotation,  is  removed  by  a  part  which  does  not 
rotate  ;  Wain  moves  a  part  which  does  not 
rotate  by  elevating  or  depressing  a  plate — 
Piatt  moves  a  part  which  does  not  rotate, 
viz.,  he  elevates  or  depresses  a  pin.    5.  In 
both,  the  clutch-box  when  opened  is  kept 
open  by  the  incline  and  the  stop.     And 
6.  The    clutch-box,   by   mechanism,    acts 
direct^  on  the  cam-shaft     The  operation 
in  Wain's  machine  of  the  first  four  of  the 
above  particulars  of  resemblance  is  that  a 
pin  moves  on  a  fixed  axis  round  one  circle 
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and  revoWes  on  the  superficies  of  a  disc 
which  is  elevated  and  depressed,  and  in 
the  course  of  its  elevation  and  depression 
the  pin  meets  with  two  obstructions ;  it 
removes,  or  gets  over  those  obstructions  by 
the  operation  of  the  elevation  or  depression 
of  the  disc,  and  thereby  effects  certain 
mechanical  actions.  The  operation  of  the 
same  particulars  in  Piatt's  machine  is  just 
the  same  thing  ;  it  represents  the  same  idea ; 
only  with  him  the  rotation  round  the  fixed 
axis  of  Wain*8  pin  is  transferred  to  Piatt's 
disc,  and  the  vertical  motion  up  and  down  is 
transferred  from  Wain's  disc  to  Piatt's  pin. 
This  idea  was  a  novelty  in  Wain's  patent,  as 
was  the  making  the  clutch-box  act  directly  on 
the  cam-shaft.  And  they  are  each  and  all 
material  parts  of  Wain's  invention.  These 
Piatt  has  taken,  and  he  has  combined  them 
with  a  lever,  different  from  that  which  Wain 
used,  being  the  lever  that  Roberts  used. 
Therefore  Piatt's  combination,  on  the 
authority  of  the  four  cases  cited,  is  an 
infringement  of  Wain's  combination. 

But  then  there  are  the  two  cases  cited 
by  his  Honour  the  Vice  Chancellor — 
aSV^(/  v.  Higginsy  8  H.  L.  Cas.  550,  and 
Barber  v.  Grace,  1  Exch.  Rep.  339. 
And  it  is  said,  on  the  authority  of  those 
cases,  that  a  patentee  must  be  bound 
strictly  to  his  claim,  if  his  claim  is  for  a 
mechanism  *'  hereinbefore  described,"  and 
Wain's  claim  is  for  a  combination  of  me- 
chanism ''  hereinbefore  described,"  and  that 
Piatt's  combination  is  not  exactly  the  same 
as  that  described  in  Wain's  specification. 
But  Barber  v.  Grace  was  not  a  case  of  a 
combination.  There  were  two  processes, 
one  of  which  was  affected  by  heat  by  con- 
tinual application  of  pressure,  the  other 
was  a  rolling  process.  There  was  a  specific 
chum  for  the  heat  by  pressure,  and  there 
was  a  disclaimer  of  the  application  of 
heat  generally.  There  were  other  modes 
which  had  been  used  before,  but  the 
plaintiff^s  claim  was  for  the  mode  there- 
inbefore described.  How  then  could 
that  be  a  case  to  which  the  principle  of 
LUter  V.  Leather  could  be  applied,  or  which 
can  be  held  to  apply  to  a  claim  for  a 
combination  like  the  present  ?  In  Seed  v. 
Higgins  the  specification  claimed  the  dis- 
covery of  the  application  of  centrifugal  force 
for  a  certain  purpose  ;  but  the  plaintiff  filed 
a  disclaimer,  declaring  that  he  intended  to 


claim  only  the  applicaticMi  <^the  centiiingsl 
force  in  the  particular  manner  described  in 
the  specification.  And  Lord  Crsnwofth, 
in  his  judgment  in  ibis  House,  said,  "  By 
the  disclaimer  the  ri^t  of  the  plaintiff  wis 
confined  to  the  application  of  oeotrifogil 
force  by  means  of  a  weight  acting  on  a 
presser  so  as  to  cause  it  to  press  against  a 
bobbin  a  weight  working  in  a  plane  above 
the  rest  of  the  machinery,  as  described  in 
the  specification.  There  was  no  evidence 
of  the  defendants'  having  so  applied  cen- 
trifugal force.  Their  machine  had  no 
weight  The  weight  refored  to  in  the 
specitication  \s  a  distinct  part  of  the  ma- 
chineiy.  The  claim  is  not  for  the  appli- 
cation of  centrifugal  force  by  means  of  a 
weight  acting  on  a  presaer,  but  by  means  of 
a  weight  acting  in  the  manner  minutely 
described  in  the  specification.  This  is  not 
the  case  of  an  equivalent  What  the  de- 
fendant did  was  to  obtain  the  advantage  of 
pressure  by  means  of  centrifugal  force 
obtained  without  a  weight  acting  in  the 
manner  described  by  the  plaintiff,  and 
forming  an  essential  part  of  tiie  claim.  If 
the  madiine  of  the  defendant  is  an  infringe- 
ment of  the  plaintiff  s  patent,  then  he,  in 
truth,  retains  the  benefit  of  all  which  he 
has  diisclaimed."  In  that  case  this  House 
held  that  the  plaintiff's  patent  was  good 
for  so  much  of  the  specification  as  he  had 
not  disclaimed :  that  is,  for  pressure  by 
means  of  centrifugal  force  attained  by  a 
weight  acting  in  a  particular  manner.  In 
this  case,  the  plaintiff's  case  is  for  the  in- 
termittent motion,  produced  by  means  of 
the  opening  and  shutting  of  the  clutch-box 
at  intervals,  as  in  the  patent  described; 
and  this  very  thing  is  what  the  defendant 
has  done.  There  is  no  question  before  the 
House  as  to  the  validity  of  the  claim ;  it 
has  been  found  to  be  good.  Following 
Sted  V.  Higgins,  this  House  would  affirm 
it  to  be  good ;  and  if  good,  the  defendant 
has  infringed  it 

Mr,  Webgter, — ^The  case  before  the  House 
was  one  where  the  spirit  of  an  invention 
had  been  taken  and  clothed  in  a  material 
form, — a  form  in  some  respects  different 
from  that  which  appears  to  be  described  in 
the  specification,  but  different  only  to  the 
eye.  It  may  be  difficult  to  shew  that  the 
two  forms  are  substantially  the  same  ;  that 
the  one  is  only  a  colourable  imitation  of 
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the  other ;  but  the  difficulty  arises  from  the 
difficulty  of  language,  or  from  an  incorrect 
use  of  language.  Where  the  invention  is 
of  a  simple  combination,  which  may  be 
shewn  in  a  drawing,  as  in  Seed  v.  HiggiTUy 
there  the  patentee  is  reduced  to  the  ques- 
tion of  the  simple  combination  as  shewn. 
But  where,  as  in  this  case,  there  is  an 
original  invention  carried  out  in  a  combi- 
nation, there  the  principle  is  a  matter  dis- 
covered pro  b<mo  publico,  as  Mr.  Baron 
Alderson  said  in  NeiUon  v.  Harford  : 
"  There  could  be  no  appropriation  except 
in  respect  of  the  specific  means ;  and  the 
question  was  whether  those  means  were 
guided  by  principles  and  rules  which  have 
been  imitated  or  substantially  followed  by 
the  defendants."  That  case  and  the  case 
of  the  gas-meter,  reported  in  CroMley  v. 
Beverley  (10),  go  to  this  extent,  that 
if  there  is  a  principle, — an  idea  which 
is  new, — whatever  may  be  the  mode  in 
which  the  plaintiff  has  carried  it  out, 
he  is  entitled  to  protection  frx>m  other 
modes  by  which  that  principle  or  idea 
is  adopted.  Therefore  it  was,  that  Lister's 
patent  was  upheld,  and  so  in  other  cases ; 
there  was  a  principle  underlying  the  in- 
vention. Putting  aside  the  point  of  prin- 
ciple, and  treating  this  as  an  invention 
which  the  defendant  has  improved  on, 
the  improvement  may  be  a  good  subject 
for  a  patent,  only  it  could  not  be  used 
Trithout  the  appellant's  licence  during 
the  continuance  of  his  patent — Crane  v. 
Price  {\iy 

In  The  Electric  Telegraph  Company  v. 
Brett  (12)  there  was  a  patent  for  a  double 
wire,  one  of  which  was  necessary  for  com- 
pleting the  electric  circuit.  By  a  subsequent 
discovery  it  was  found  that  the  earth 
would  complete  the  circuit  without  the  inter- 
vention of  the  wire.  But  the  subsequent 
discoverer  was  not  permitted  to  use  the  one 
line  only,  plunging  the  two  ends  into  the 
ground,  and  by  the  interposition  of  the  earth 
completing  the  circuit  without  the  inter- 
vention of  the  second  wire,  except  with  the 
licence  of  the  first  patentee.  In  that  case 
he  took  a  material  part  of  the  first  paten- 
tee's combination,  and  improved  upon  it 

(10)  Web«ter*8  Patent  Cases,  106. 
hi)  Ibid.  377. 

(12)  10  Com.  B.  Rep.  838;  s.  c.  20  Law  J. 
R«I>.  (v.s.)  G.P.  123.  < 


Again,  iii  De  La  Rue  v.  Dickefuan  (13)  (the 
envelope -folding  case),  by  the  pkintiff's 
patent  the  flap  of  the  envelope  ctoe  over 
and  was  held  down ;  the  defendant's  patent 
was  for  taking  up  the  envelope  with  a  puff 
of  air;  but  the  Court  held  that  there  was 
the  adoption  of  a  part  that  was  new  and 
material  for  the  operation  of  folding  en- 
velopes, and  that  it  was  therefore  an  infringe- 
ment These  cases  seem  to  shew  that,  in 
truth,  the  subject  of  a  patent  entitled  to 
protection  is  not  the  mere  combination  as 
of  simple  elements  like  letters  of  the  alpha- 
bet, but  it  is  the  novelty  of  tBe  results 
and  of  the  application  of  those  elements. 
If,  then,  some  of  those  elements  which  are 
important  are  taken  and  for  the  same  result, 
even  with  an  im  provement,  that  is  an  infringe- 
ment, and  the  new  application  or  combina- 
tion of  these  elements  may  not  be  used 
without  the  licence  of  the  first  patentee. 

Mr,  Grove  J  for  the  respondent — ^The  six 
particulars  of  resemblance  between  these 
two  patents  are  simply  general  proposi- 
tions, which  apply  not  only  to  these  ma- 
chines, but  to  a  vast  number  of  other 
machines;  they  would  apply  to  any  lock 
of  any  door,  and  are,  in  truth,  a  formula  that 
would  comprise  almost  anything,  and  would 
make  even  a  common  lock  an  infringement 
of  a  patent  The  action  of  a  pin  against 
inclines  is  as  old  as  any  operation  in 
mechanism.  The  instrument  employed  by 
Piatt,  and  which  he  fastened  to  the  one  side 
of  his  clutch-box,  is  a  well-known  piece  of 
mechanism  called  a  face-cam,  or  a  four-, 
five-,  or  six-thrown  cam,  according  to  the 
number  of  recesses  in  its  periphery;  this 
was  proved  on  the  trial  by  several  witnesses. 
What  the  defendant  did  was  to  apply  this 
face-cam  to  Roberts's  cam-shaft,  and  by  so 
doinghe  produced  a  result  much  more  benefi- 
cial tiian  Wain  produced  by  applying  Lakin 
&  Khodes's  clutch-box  to  the  same  cam-shaft 
of  Roberts ;  for  this  arrangement  of  Piatt's 
enables  him  to  produce  any  number  of 
changes,  whereas  the  plaintiff's  arrange- 
ment cannot  by  any  possibility  be  made  to 
produce  more  than  four.  The  application 
of  any  piece  of  mechanism  so  as  to  make 
two  halves  of  a  shaft  work  now  together, 
and  again  one  half  independent  of  the 
other,  is  as  old  as  anything  can  be.     It 

(13)  7  El.  &  B.  788. 
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matters  not  whether  the  ahiifts  are  side  by 
side,  or  continuous  or  sliding  into  one 
another,  as  in  Wain's.  The  clatch-box  is 
only  one  of  many  expedients  fur  this  object, 
and  it  is  doubtful  whether  it  be  the  best, 
as  it  occasions  a  dangerous  jerk  to  the 
machinery. 

With  regard  to  Luter  t.  Leather,  it  is  still 
doubtful  whether,  to  the  law  therein  stated, 
viz.,  that  "  it  may  be  an  infringement  to 
take  a  subordinate  part  of  a  combination, 
if  that  part  is  new  and  material,"  should 
not  be  appended  the  qualification,  ^*  if  the 
part  so  used  be  stated  by  the  patentee  to  be 
new  and  material,  and  so  claimed  as  part  of 
the  invention."  In  Foxwell  v.  BoHock  (14) 
Lord  Westbury,  after  noticing  Luter  v.  Lea- 
titer  and  Harmar  v.  Playne,  reported  in  11 
Easty  101,  and  in  Davis's  Patmt  Cases^  laid 
down  the  rule  that  '*  in  a  patent  for  an  im> 
proved  arrangement  or  new  combination  of 
machinery,  the  specification  must  describe 
the  improvement  and  define  the  novelty 
otherwise  and  in  a  more  specific  form  than 
by  the  general  description  of  the  entire 
machine.  It  must,  to  use  a  logical  phrase, 
assign  the  differe7itia  of  the  new  combina- 
tion," and  his  Lordship  observed  that  the 
term  "combination  of  mechanism"  was 
nothing  but  an  extended  expression  for  the 
word  "machine";  it  is  the  word  "  machine  " 
written  large.  Therefore  a  patentee  Ls  bound 
to  specify  the  differentia  of  the  invention ; 
to  state  to  the  public  what  was  the  nature 
of  the  invention  which  they  were  prohibited 
from  using  for  a  period  of  fourteen  years, 
and  wherein  his  invention  differed  from  pre- 
vious inventions.  A  patentee  cannot  throw 
a  whole  combination  at  the  public,  and 
afterwards  elect  what  portion  of  that  com- 
bination, other  than  the  combination  itself, 
he  will  rely  upon  as  novel  or  essential.  He 
may  either  claim  for  the  whole  combina- 
tion, admitting  all  subordinate  parts  to  be 
old,  or  he  may  claim  for  the  combination 
and  for  certain  new  and  material  parts: 
Wain's  patent  claims  for  an  improved 
arrangement,  a  new  combination,  and  no- 
thing else  In  a  recent  case  not  yet 
reported — Campain  v.  Luck — Erie,  C  J., 
the  Judge  who  tried  Lister  v.  Leather, 
ruled  that  the  defendant  had  not  infringed 
the  chum  for  the  totality  of  the  combina- 
tion,  as   he  had    not  adopted    it  in   its 

(14)  10  Law  Times,  144. 


entirety,  and  the  whole  of  that  case  goes 
to  shew  that  the  infringement  of  a  sobordi- 
nate  part  of  a  combination  is  not  an  in- 
fringement of  claim  to  a  totality.   From 
this  it  may  be  inferred,  that  either  Lisffr 
V.  Leather  is  bad  law,  or,  if  good,  that  the 
specification  properly  distinguished  what 
was  new  and  material    In  Wain's  patent 
old  things  are  mixed  up  with  new.  The 
claim  which  he  charges  the  defendant  with 
infringing,  is  to  obviate  inconveniencea  in 
a  specified  machine,  by  the  substitution 
of  a  combination  "which  I  have  heim- 
before  described."   All  that  is  protected  is 
the  combination  as  thereinbefore  described. 
This  is  the  entire  combination,  and  a  dif- 
ferent combination  cannot  be  said  to  be  an 
infringement. 

The  ratio  of  all  the  cases  cited  may  he 
taken  to  be  that  where  a  new  invention 
in  machinery  is  patentedit  will  be  good 
against  a  mechanical  equivalent,  provided 
that  the  new  invention,  or  the  principle  of 
the  new  invention,  be  stated,  so  that  the 
public  may  know  the  ambit  of  the  claim; 
but  when  the  invention  is  described  as 
residing  in  the  combination,  it  must  he 
limited  to  the  combination  described,  and 
will  not  be  extended  so  as  to  embrace  the 
mechanical  equivalent.  If  the  patentee  says, 
"  My  invention  consists  in  the  application 
of  centrifugal  force  to  machineiy,  and  I 
give  you  a  machine  by  which  that  is  done," 
then,  if  there  is  no  limitation,  all  reason- 
able equivalents  for  the  machine  by  which 
the  centrifugal  force  was  applied  would  he 
infringements.  But  it  may  be  that  the 
general  claim  could  not  be  upheld,  and 
the  patentee  would  be  obliged  to  limit  the 
claim  to  the  particular  description  of  ma- 
chinery ;  then,  as  in  Seed  v.  Hig^ins  and 
Barber  v.  Grace,  he  is  confined  to  that  par- 
ticular machinery  described.  And  this  is 
the  difference  between  those  cases  and  the 
hot-blast  case,  and  other  cases  of  that  na- 
ture. But  in  Wain's  specification  there  is 
no  claim  to  anything  but  the  particular 
machinery  thereinbefore  described.  The 
principles  of  action  claimed  by  Mr.  Rolt  for 
that  patent  are  not  claimed  by  the  patent 
itself.  If  they  had  been  claimed  in  the 
patent,  Piatt  could  have  shewn  other  speci- 
fications in  answer  to  them.  If  the  patent 
is  for  a  combination  simply,  a  new  com- 
bination, though  founded  on  the  doctrine 
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of  mechanical  equivalent,  is  not  an  in- 
fringement if  not  a  colourable  imitation, 
particularly  if  each  combination  might 
clearly  have  been  easily  deduced  from  the 
pre-existing  knowledge  which  each  inventor 
possessed  in  common  with  many  others. 
— [Lord  Westbury  observed,  that  "  Pre- 
existing knowledge  is  a  storehouse  of 
exbting  materials.  One  man  takes  certain 
materials  and  makes  a  combination.  An- 
other man  takes  other  materials  and  makes 
another  combination,  directed  to  the  same 
end,  and  he  is  acquainted  with  the  other. 
Yet  the  second  is  matter  of  new  invention, 
and  not  comprehended  in  the  first'']  Piatt's 
invention  was  arrived  at  independently; 
from  his  own  knowledge ;  it  was  an  original 
invention.  It  was  sworn  and  accepted  that 
he  had  never  even  seen  Wain's  invention. 
Therefore  it  is  not  a  mere  colourable  imita- 
tion ;  and  if  not,  it  is  no  infringement. 

Mr.  Giffard, — The  object  of  this  patent 
was  old  It  was  stated  that  one  of  its 
objects  was  to  make  a  clutch-box  act  direct 
on  a  cam-shaft,  but  a  man  could  not  have 
a  patent  for  such  a  thing  simpliciter;  the 
object  of  any  patent  must  be  the  practical 
effect  and  result  of  it,  and  this  thing,  taken 
by  itself^  could  have  no  practical  result 
Therefore  the  object  of  this  patent  is  no 
other  thing  than  an  improvement  in  onQ 
out  of  many  operations  required  in  the 
working  of  a  self-^acting  mule  by  means  of 
a  new  combination  of  the  several  parts  of 
the  mule.  The  specification  claims  nothing 
else,  and  the  only  other  new  thing  it  could 
have  claimed*  would  have  been  the  hollow 
shaft,  and  this  is  not  used  by  Piatt  There- 
fore the  claim  is  only  for  an  entire  com- 
bination, and  that  combination  has  not  been 
adopted  by  the  defendant  How,  then,  can 
he  be  said  to  have  infringed  ?  Piatt's  machine 
could  be  adapted  to  any  mechanism ;  Wain's 
only  to  Roberts's  or  Lakin  &  Rhodes's. 

Mr,  EoUf  in  reply. — In  construing  speci- 
fications it  is  useful  to  remember  that  a 
specification  may  comprise  a  description 
of  a  combination,  which,  without  expressly 
stating  what  is  new  and  material,  may  yet 
do  so  by  necessary  implication  ;  then  what 
is  new  and  material  is  matter  of  evidence. 
J^oxtoell  V.  Bostock  was  intended  for  such  a 
case  as  this:  supposing  you  have  a  de- 
scription of  an  entire  machine,  without  any 


addition  pointing  out  what  was  daimed 
in  it  as  the  patentee's  special  discovery,  and 
without  anything  in  the  description  where- 
by the  novelty  was  rendered  obvious  by 
necessary  implication,  then  the  patentee 
should  be'  confined  to  his  combination 
simpliciter.  In  this  respect  the  specification 
in  Foxwtll  V.  Bostock  differed  from  Wain's 
specification.  Wain's  specification  and  his 
claim  declare  clearly  that  he  claimed  as 
novelty  the  direct  application  of  the  clutch- 
box  to  the  cam-shaft  Therefore,  there  is 
nothing  in  Foxwell  v.  Bostock  to  take 
Wain's  case  out  of  the  rule  laid  down  in 
the  six  or  seven  cases  cited  for  the  appel- 
lants. This  was  a  claim  for  a  combination 
whereby  an  object  was  to  be  effected  which 
had  never  been  effected  before,  viz.,  the 
application  of  one  instrument  to  another  in 
a  particular  mode.  This  is  new,  and  the  claim 
describes  it  as  new,  and  everything  in  the 
specification  which  applies  to  it  is  material, 
and  although  the  combination  is  of  differ- 
ent elements,  as  A,  B.  and  C,  if  A.  and  B. 
are  material,  it  is  infringement  for  another 
man  to  combine  A.  and  S.  with  D.  for  the 
same  object 

The  LoBD  Chancellor  (Losd  Chelms- 
ford).— The  suit  in  this  case  was  insti* 
tuted  for  the  purpose  of  restraining  the  re- 
spondents from  infringing  a  patent  granted 
to  John  Wain,  and  assigned  to  the  appel- 
lants, for  ^^improvements  in  certain  ma- 
chines for  spinning  and  doubling  cotton 
and  other  fibrous  substances  of  the  kinds 
commonly  known  as  mules  and  twiners." 

Upon  a  motion  for  an  injunction  before 
Vice  Chancellor  Wood,  his  Honour  ordered 
certain  questions  of  fact  to  be  tried  before 
the  Court,  without  a  jury,  namely,  first, 
whether  the  invention  for  which  the  letters 
patent  were  granted  was  new;  secondly, 
whether  it  was  any  manner  of  new  manu- 
£ftcture;  thirdly,  whether  the  specification 
particularly  described  and  ascertained  the 
nature  of  the  invention;  fourthly,  whether 
the  invention  was  of  any  utility;  fifthly, 
whether  the  defendants  had  infringed  the 
privileges  granted  by  the  letters  patent 

After  a  trial  before  the  Vice  Chancellor, 
in  which  witnesses  were  examined  on  both 
sides,  his  Honour  found  in  the  affirmative 
upon  the  first  four-  issues  for  the  plaintiffs, 
and  for  the  defendants  upon  the  fifth  issue. 
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Both  parties  appealed  to  the  Lord  Chan- 
cellor against  these  findings,  and  moved  for 
a  new  trial  of  the  respective  issues  which 
were  found  against  them.  The  argument 
upon  the  app^  was  confined  to  the  qnes- 
tion  of  infringement,  and  his  Lordship 
being  of  opinion  with  the  Vice  Chancellor 
that  there  was  no  infringement,  he  con- 
sidered that  the  whole  case  was  substan- 
tiaUj  disposed  of,  and  that  it  was  unneces- 
sary to  discuss  the  questions  found  in 
&vour  of  the  plaintiSis  as  to  the  validity 
of  the  patent  His  Lordship  therefore  made 
a  decree  upon  all  the  questions  relating  to 
the  validity  of  the  patent  in  &vour  of  the 
plaintiffis,  and  in  fiivour  of  the  defendants 
as  to  the  alleged  infringement  Crosa- 
appeals  were  presented  by  both  parties 
against  this  decree.  The  appeal  against 
that  part  of  the  decree  which  declared  that 
there  was  no  infringement  was  fiilly  argued 
at  your  Lordships'  bar,  and  it  was  thought 
that  before  entering  upon  the  cross-appeal 
it  would  be  more  convenient  to  consider 
this  question  separately,  because,  if  upon 
consideration  your  Lorckhips  agreed  with 
the  Lord  Chancellor  that  there  had  been 
no  infringement,  the  argument  as  to  the 
validity  of  the  patent  would  become  unne- 
cessary. 

Before  the  consideration  of  this  ques- 
tion, however,  it  is  necessary  to  dispose  of 
a  preliminary  objection  which  was  raised 
as  to  the  competency  of  the  appeals.  The 
counsel  for  the  respondents  contended  that 
the  Chancery  Amendment  Act,  1858,  em- 
powering the  Court  of  Chancery  to  try 
questions  of  fiict,  either  by  a  jury  or  before 
the  Court  itself  without  a  jury,  places  that 
Court  upon  applications  for  new  trials 
exactly  on  the  same  footing  as  the  Courts 
of  common  law,  and  that  by  the  35th  sec- 
tion of  the  Common  Law  Procedure  Act, 
1854,  upon  an  application  for  a  new  trial 
in  those  courts  in  a  case  like  the  present, 
no  appeal  would  be  allowed. 

It  is  extremely  inconvenient  that  ques- 
tions of  fact  or  of  mixed  law  and  fsMst,  upon 
such  intricate  and  difficult  subjects  as  the 
infringement  of  patents  generally  involves, 
should  be  brought  to  this  House  by  appeal, 
because  the  Judge  who  tries  the  case  will 
generally  have  a  much  better  opportunity 
of  forming  a  judgment  upon  tlie  merits 
than  your  Lordships  can   possibly  have. 


This  case  affords  a  good  ilhistntion  of  this 
remark.    In  the  Court  below,  the  modeb 
of  the  machines  were  produced  and  woe 
explained  viva  voce  by  the  several  scientific 
witnesses  who  were  called,  and  the  Vice 
Chancellor  was    enabled   by  questioning 
them  himself  to  remove  any  (tifficulty  wbi<i. 
lay  in  his  way,  and  to  obtain  all  the  infor- 
mation necessary  to  his  complete  compre- 
hension of  the  subject     It  is  quite  an 
exceptional  circumstance  that  the  models 
of  the  different  machines  were  brought  for 
your  Lordships'  inspection  in  this  case. 
The  madiines  were  of  such  a  com{^icited 
nature  that  it  was  considered  almost  im- 
possible to  understand  the  questions  raised 
by  the  appeal  without  an  ocular  examina- 
tion and  comparison  of  them.    But  incon- 
venient and  unsatis&ctory  as  the  discussion 
of  such  cases  before  an  appellate  tribunal 
must  be,  the  words  of  the  Chancery  Amend- 
ment Act,  1858,  are  too  clear  and  plain  to 
admit  of  a  construction  which  will  take 
away  an  appeal    By  the  3rd  section  of  the 
act,  which  gives  the  trial  by  a  jary,  it  is 
expressly  provided,  that,  ''  from  any  order 
made  by  the  Court,  upon  an  application 
made  for  a  new  trial,  there  shall  be  the 
same  right  of  appeal  as  from  any  other 
order  of  the  Court''   It  was  said  that  this 
proviso  was  confined  to  the  case  of  a  trial 
by  a  jury,  and  did  not  extend  to  a  trial 
before  the  Court  without  a  jury,  which  is 
the  subject  of  the  5th  section.  That  section 
provides  that,  in  case  of  such  a  trial,  any 
person  may  apply  for  a  new  trial,  either  to 
the  Judge  before  whom  the  case  was  tried, 
or  to  the  Court  of  Appeal  in  Chancery.  It 
was  contended  that  the  appeal  given  in 
this  particular  casewas  limited,  and  different 
from  the  general  right  of  appeal  contained 
in  the  3rd  sectioru    But  it  appears  to  me 
that  the  proviso  in  the  3rd  section  embraces 
all  applications  for  new  trials,  however  the 
case  may  have  been  tried.    Where  the  trial 
is  by  a  jury,  an  application  may  reasonably 
and  properly  be  made  to  the  Judge  for  a  new 
trial  upon  an  alleged   erroneous  finding. 
But  where  a  trial  takes  place  before  the 
Court  itself,  although,  if  the  finding  involves 
a  matter  of  law,  it  may  not  always  be  use- 
less to  subject  the  question  to  the  deliberate 
re-consideration  of  the  same   Judge  who 
has  previously  decided  it,  yet,  where  it  is  a 
question  purely  of  fiict,  it  would  generally 
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be  hopeless  to  expect  the  Judge  to  reverse 
his  own  finding;  and  therefore  a  power  is 
given  to  the  losing  party  to  apply  either 
to  the  Judge  who  tried  the  case  or  to 
the  Court  of  Appeal  for  a  new  triaL  The 
Court  of  Chancery  knows  no  distinction 
between  orders  founded  upon  questions  of 
law  and  those  upon  matters  of  fact;  and 
the  words  of  the  3rd  section  applying  gene- 
rally to  any  orders  made  upon  an  applica- 
tion for  a  new  trial,  and  there  being  nothing 
in  the  5th  section  which  can  be  considered 
as  creating  any  distinction  between  the 
different  kinds  of  trial,  whether  with  or 
without  a  jury,  the  regular  course  of  appeal 
in  both  cases  must  equally  be  open  to  the 
parties,  and  therefore  the  present  appeal  is 
not  incompetent 

In  entering  upon  the  consideration  of 
the  question  of  infringement  of  the  patent, 
which  is  almost,  though  not  altogether,  a 
mere  question  of  f»c%  it  ia  difficult  to  avoid 
being  powerfully  influenced  by  the  opinion 
of  ^ose  who  have  previously  decided  the 
case.  They  are  quite  as  competent  as  your 
Lordships,  and  the  Judge  who  tried  the 
issues  is  in  some  respects  (as  I  have  already 
observed)  more  competent  than  you  can  be, 
to  form  a  correct  judgment  upon  it.  Unless, 
therefore,  I  was  completely  convinced  that 
both  the  Vice  Chancellor  and  the  Lord 
Chancellor  had  fallen  into  some  error  in 
the  conclusion  at  which  they  had  arrived, 
and  even  if  I  entertained  a  doubt  as  to 
the  correctness 'of  their  opinion,  I  should  be 
very  much  disposed  to  follow  the  course 
ordinarily  taken  in  Courts  of  law  where  the 
Judges  generally  acquiesce  in  the  verdict 
of  those  to  whom  the  decision  of  questions 
of  fact  properly  belongs,  although  they 
themselves  may  not  be  entirely  satisfied 
with  their  finding. 

When  I  call  the  question  of  infringement 
a  question  of  fiAct,  I  am  aware  that  it  must 
always  be  in  some  degree  a  mixed  question 
of  law  and  fisust.  To  ascertain  what  is 
the  invention  which  the  patentee  complains 
lias  been  infringed.  Ids  specification  must 
necessarily  be  referred  to,  and  the  con- 
struction of  that  specification,  like  that  of 
every  written  document,  must  be  the  office 
of  the  Court,  assisted  by  any  explanatory 
evidence  which  may  be  necessary.  The 
alleged  infringement  by  a  defendant  must 
\ye  a  pure  question  of  fact,  because  it  alto- 
New  Skuw,  86.— CuAwa 


gether  depends  upon  whether  what  has 
been  done  amounts  to  an  invasion  of  the 
plaintiff's  patent. 

It  appeared  to  me  during  the  argument 
at  the  bar  that  the  question  of  infringement 
was  not  kept  sufficiently  distinct  and  sepa- 
rate from  the  other  questions  respecting 
the  validity  of  the  patent,  and  especially 
from  the  question  of  novelty. 

The  issue  raised  upon  a  question  of  in- 
fringement i^  like  that  upon  the  plea  of  not 
guilty  in  an  action  which  merely  denies 
that  the  defendant  has  committed  the 
act  complained  o£  It  may  be  that  the  act, 
though  proved  to  have  been  done,  may  be 
justified  on  some  ground  which  constitutes 
a  complete  defence  to  the  action.  So  here, 
the  infringement  by  the  defendants  might 
have  been  established,  and  yet  the  patent 
might  have  been  shewn  to  be  invalid  for 
want  of  novelty,  or  for  some  other  reason, 
which  would  prevent  the  plaintiffs  objecting 
to  any  person's  use  of  it  I  do  not  propose 
therefore  to  institute  a  comparison  between 
the  plaintiffs'  invention  and  any  preceding 
ones.  The  history  of  these  prior  patents, 
although  not  enteruig  into  the  argument, 
was  not  without  its  use  by  way  of  illustra- 
tion, and  as  enabling  your  Lordships  to 
follow  more  closely  the  comparison  of  the 
machines  on  which  the  question  of  infringe- 
ment depends.  The  invention  of  Lakin  ^ 
Hhodes  was  the  plaintiffs'  point  of  depai^ 
ture,  and  therefore  it  was  impossible  to 
avoid  noticing  it ;  but  it  must  be  remem- 
bered that  upon  the  question  of  infringe- 
ment it  is  serviceable  only  for  the  purpose 
of  description  and  explanation,  and  not  by 
way  of  questioning  the  originality  of  the 
plsintifiGB'  invention.  In  what  I  have  to  say 
I  intend  to  confine  myself  strictly  to  the 
patented  machine  of  the  plaintiffs,  and  to 
a  comparison  of  it  with  the  machine  actu- 
ally used  by  the  defendants  which  is  alleged 
to  be  an  infringement 

It  appears  by  the  specification  of  Wain's 
patent,  and  by  the  examination  of  the 
model  and  the  description  of  the  witnesses, 
that  the  operation  and  result  of  the  plain- 
tiff's machine  are  produced  by  the  rdative 
action  of  movable  inclines  and  stops,  with 
a  movable  pin  which  presses  at  intervab 
against  a  spring  for  the  purpose  of  opening 
and  shutting  a  clutch-box,  and  thus  bring- 
ing a  cam-shaft  alternately  into  action  or 
5S 
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repose.  This  is  effected  bj  means  of  two 
shafts,  one  solid  and  one  hollow,  into  the 
latter  of  which  the  solid  shaft  is  inserted^ 
and  is  perpetnallj  rotating.  One  half  of  a 
clutch-box  is  placed  on  the  solid  shaft,  and 
the  other  half  on  the  hollow  shaft  At  a 
short  distance  &om  one  half  of  the  <4uteh- 
box  there  is  a  plate  upon  the  solid  shaft, 
which  is  made  to  move  vertically.  Upon 
this  plate  there  are  two  inclines^  eaoh  in- 
cline having  at  its  highest  elevation  a 
stop  which  prevents  its  further  action.  A 
movable  pin  is  made  to  rotate  upon  this 
plate,  and  performs  portions  of  two  di£brent 
circles  by  means  of  the  vertioal  elevation 
of  the  plate.  The  alternate  elevation  and 
depression  of  the  plate  is  effeoted  by  means 
of  a  lever,  having  a  tappet  at  each  end, 
which  is  operated  upon  by  the  running  in 
and  out  of  the  carriage.  The  movable  pin 
is  made  to  pass  over  the  two  inclines  on 
the  plate;  in  its  passage  over  the  inolines, 
the  pin  is  pressed  against  the  half  of  the 
clutch-box  on  the  solid  rotating  shaft,  and 
overcoming  a  spring  which  keeps  the  two 
halves  of  the  clutch-box  united,  produces 
an  opening  of  the  clutch-box,  and  throws 
one  half  of  it  out  of  gear  during  the  tinie 
that  the  pin  is  traversing  the  indina  Wh^i 
the  pin  arrives  at  the  stop  of  each  incline 
it  is  released  by  the  vertical  movement  of 
the  plate,  and  then  by  the  operation  of  the 
spring,  to  which  free  action  is  thus  given, 
the  two  halves  of  the  clutch-box  are  again 
united  and  rotate  together.  This  probably 
will  be  a  sufficient  description  of  the 
machine  patented  by  Wain,  for  the  purpose 
of  comparing  it  with  the  machine  used  by 
the  defendants.  But  before  this  comparison 
is  instituted,  it  is  necessary  aoci^ntely  to 
ascertain  the  nature  of  the  infringement 
alleged  by  the  plaintifiBs.  In  their  notice 
of  breaches  they  state  that  the  breaches 
complained  of  by  them  are  (amongst  others) 
*Hhe  malting,  using  and  working  by  the 
defendants  of  so  much  of  the  invention  of 
John  Wain  as  is  claimed  in  the  first  daim 
contained  in  the  complete  specificatioQ  of 
the  said  John  Wain's  said  invention.''  This 
is  the  only  part  of  the  notice  which  relates 
to  the  infringement  in  question.  The  first 
claim  in  the  specification  to  which  refer- 
ence is  thus  n^ade  is  in  these  terms :  *'  The 
novel  construction,  combination  and  appli- 
cation of  mechanism  as  hereinbefore  de« 


scribed,  whenby  one-half  of  tiie  dutch  w 
catch-box  hereinbefore  and  in  ^e  said 
specification  of  the  said  Robert  Lakin  and 
William  Henry  Rhodes  described,  or  any 
mechanical  equivalent  therefor,"  (that  is, 
for  the  dutch-box)  "^  is  connected  with  and 
acts  upon  the  cams  or  other  similar  parts 
of  mechanirai  for  effecting  the  changes  in 
the  action  of  the  mule,  or  other  machine 
of  the  description  before  mentioned,  direct 
and  without  the  interventicMi  or  use  of  sach 
eooentric  boas  and  rods,  levers  or  other 
mechanioal  agents  combined  therewith,  as 
are  described  by  the  said  Robert  Lakin  and 
William  Heiiiy  Rhodes  in  their  said  speci- 
fication." 

As  I  eonstrae  this  notice,  the  infiinge- 
ment  which  the  plaintiffs  undertake  to 
establish  is  of  the  entire  combination  com- 
prehended within  the  first  daim.  By  the 
41st  seotion  of  the  Patent  Iav  Amendment 
Act,  1852,  it  is  eqacted  that  '^No  evidence 
shall  be  allowed  to  be  given  in  support  of 
any  alleged  inMngement  whidi  shall  not 
be  contained  in  the  particulars  delivered." 
It  is  true  that  this  enactment  is  confined 
to  notions  in  Her  Majesty's  Couits  of  reooid, 
and  therefore  does  not  apply  to  suits  in 
Chancery.  But  upon  principle  wherever 
particulars  are  required  for  tlie  purpose  of 
defining  and  limiting  the  inquiry  in  anj 
action  or  suity  the  party  delivering  them 
n^ust  be  bound  by  them;  othowiae  they 
would  be  entirely  illuscMy. 

It  has,  indeed,  been  held  in  several  cases 
cited  in  the  course  of  the  argument  that 
the  use  of  a  subordinate  part  only  of  a 
combination  may  be  an  infringement  of 
a  patent  for  the  combinatian.  But  in  these 
cases,  some  of  which  were  before  the  Piatent 
Law  Amendment  Act,  1852,  and  some 
after,  it  does  not  appear  what  were  the 
particulan  deliveied;  and  it  is  fair  to 
assume,  with  teqwet  to  those  whidi  were 
subaeanent  to  tUs  act,  that  there  was  no- 
thing m  them  which  confined  the  question 
of  infringement  to  the  entire  oombinatioD. 
With  the  view  which  I  have  thus  taken  of 
the  limitation  of  the  inquiry,  I  proceed  to 
examine  Uie  description  given  of  the  defen- 
dants* machine,  and  to  compare  it  with  Uie 
whole  combination  involved  in  the  machuie 
of  the  plaintiffs.  Like  the  plaintiffs,  the 
defendants  use  a  pin  and  a  plane  with  in- 
clines.  The  pin  is  fixed  to  a  lever,  and  the 
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plane,  with  the  inclines,  is  joined  on  to 
one  half  of  the  dutch-box,  which  is  con- 
nected  with  a  wheel,  and  is  in  constant 
rotation.  The  other  half  of  the  <dtttch-box 
18  placed  upon  a  shaft  in  oontigoitj  to  the 
wheel  Tlie  [Jane  is  diTided  into  four 
portions,  fonmng  so  many  indines.  In  its 
rotation  it  is  arre^^  at  the  commence- 
ment of  each  of  the  four  inclines  by  the 
pressure  of  the  pin,  which  is  fixed  to  the 
end  of  the  IcTer.  The  pressure  of  the  pin 
momentarily  o^reomes  the  lateral  pressure 
of  a  spiral  spring,  and  the  one  half  of  the 
elutcl^box  connected  with  the  rotating 
pUne  is  kept  apart  from  the  other  hall  The 
pin  is  then  rel^»ed  by  the  up  and  down, 
or  the  vertical,  motion  of  the  lever  to  which 
it  is  attached,  and  the  plane  resoming  its 
rotatory  motion,  which  had  been  fof  an 
instant  suspended,  the  pin  enters  the  next 
incline,  and  so  on  in  succession*  By  this 
aucoessiye  action,  there  is  a  separation  of 
the  two  halves  of  the  dutch-box  four  tunen 
daring  one  rotation  of  the  cam-ehaft.  By 
these  means,  four  changes  are  produced 
during  the  running  out  and  in  of  the  car- 
riage or  in  the  course  of  one  stretch,  as 
the  journey  of  the  carriage  and  back  again 
is  called. 

la  this  a  different  BMchine  &om  the 
plainti£Oi,  or  is  it  so  like  it  in  its  mateiiaL 
features  that  the  difierence  may  be  regarded 
as  a  mere  colourable  evasion  I 

It  was  strongly  contended,  on  the  part 
•I  the  plaint!  ffe,  that  the  changes  in  the 
nlalive  action  of  the  diffsrent  parts  of  the 
defendants'  maclnne  were  mere  evasions, 
and  that  there  was  no  substtintial  difference 
between  the  plsintiffs!  vertical  movement  of 
the  plane  and  inclines,  and  the  rotatory 
motion  of  the  pin  and  the  rotatory  move- 
aaent  of  the  plane  and  the  vertical  motion 
of  the  pin  in  the  defendants'  machine^  aB- 
these  parts  in  the  two  machines  were  brought: 
(no  matter  by  what  process)  into  pveeisdy 
the  same  relation' to  eadi  other. 

It  is  extremely  difficult  in  questions  of 
this  description  for  an  unsdenUfio  person 
to  arrive  at  a  satisfactory  oondusion,  as  he 
is  sure  to  be  perplexed  with  the  contradio* 
tMxy  opinions  which  the  skilled  witnessea 
cm  both  sides  invariably  oppose  to  each 
other.  But  luvnng  had  an  opportunity  of 
examining  the  models,  and  of  receiving 
explanations  of  their  different  parts  firom 


experienced  persons  named  by  each  of  the 
parties,  and  having  carefully  considered 
the  specifications  and  the  evidence  of  the 
witnesses,  I  have  satisfied  myself  that  the 
judgments  of  the  Vice  Chancellor  and  of 
the  Lord  Chancellor  are  correct,  and  that 
there  has  been  no  infringement  by  the  de- 
fendants of  the  plaintiffis'  patent  Com- 
paring both  machines  together  as  entire 
combinations,  it  appears,  not  only  that  the 
several  parts  of  the  defendants'  machine 
are  different  from  the  plaintiffs',  but  that 
the  combined  action  of  these  several  parts 
is  different.  This  is  exhibited  in  a  veiy 
striking  manner  in  the  working  of  the 
two  machines.  The  defendants'  machine  is 
fiamed  so  as  to  operate  four  changes  during 
the  course  of  one  stretch,  resulting  from  the 
running  out  and  in  of  the  carriage,  all  these 
changes  being  essential  to  the  peculiar  cha- 
racter of  the  machina  The  plaintiffs'  own 
witnesses  say  (and  those  of  the  defendants, 
of  course,  more  strongly)  that  the  plaintiffs' 
ma/*lijnA  eould  uot  cffcot  more  than  two 
changes  without  a  considerable  alteration 
of  or  addition  to  it 

Upon  a  question  of  combination,  the 
action  of  two  machines  with  differently 
disposed  parts,  differing  so  materially  from 
each  other  in  their  difi^rent  effects,  almost 
necessarily  leads  to  the  conclusion  that 
there  must  be  a  substantial  difference  be- 
tween them.  Such  is  the  conclusion  that 
is  foreed  upon  my  mind  by  a  long  and 
anxious  examination  of  this  case ;  and  I 
must  therefore  recommend  to  your  Lord- 
ships that  the  decree  appealed  from  should 
be  affirmed,  and  the  appeal  dismissed  with 
costs. 

LoxD  C&AirwoRTH. — ^This  appeal,  which 
was  heard  in  the  month  of  June  last,  was 
an  appeal  against  so  much  of  a  decree  of 
Lord  Chancellor  Westbury,  dated  the  27th 
of  Februaiy,  1864,  as  declared  that  the 
respondents  had  not  infringed  the  privileges 
granted  to  John  Wain  by  letters  patent, 
dated  the  10th  of  November,  1854.  The 
letters  patent  were  for  "  Improvements  in 
certain  machines  for  spinning  and  doubling 
cotton  and  other  fibrous  substances  of  the 
kinds  commonly  known  as  mules  and 
twiners." 

The  mule  is  a  well-known  machine  in 
common  use  for  spinning  cotton  and  form- 
ing   it   into  yam.     The    nature    of   the 
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machine  vfss  explained  to  ns  daring  the 
argument,  but  I  do  not  feel  called  on  to  go 
minutely  into  its  description.  It  is  suffi- 
cient to  say,  that  it  is  a  machine  by  which 
the  rovings  or  coarse  threads  of  cottcm  are 
carried  out  to  a  certain  distance  (a  few 
feet),  and,  in  their  progress  outwards,  are 
rapidly  twisted  so  as  to  form  yam,  and 
then,  after  arriving  at  the  extremity  of  their 
journey,  are  brought  back  and  wound  on 
spindles  so  as  to  be  fit  for  the  weaver  to 
manu&cture  them  into  doth.  The  joum^ 
out  and  the  journey  home  constitute  what 
is  technically  called  a  stretch.  For  the 
purpose  of  the  manufacture  of  the  yam 
several  changes  are  necessary  in  the  course 
of  the  stretdi,  and  in  order  to  effect  this 
object  by  one  continuous  moving  power  it 
is  necessary  to  have  contrivances  whereby, 
without  stopping  the  machinery,  various 
changes  in  the  action  of  the  mule  should 
be  from  time  to  time  produced.  Numerous 
inventions  have  been  made  for  producing 
this  result :  that  of  Mr.  Wain  is  one  of 
them.  On  the  4th  of  October,  1860,  Piatt 
obtained  letters  patent  with  the  same  object, 
and  the  question  which  your  Lordships  have 
to  decide  is,  whether,  by  the  machines 
which  he  has  manufactured  and  sold,  and 
which,  for  the  purpose  of  the  present  in- 
quiry, we  may  treat  as  substantially  con- 
formable to  his  specification,  he  has  or  has 
not  violated  Wain's  patent  rights.  Vice 
Chancellor  Wood  first,  and  Lord  Chan- 
cellor Westbury  afterwards,  thought  that  he 
had  not  Questions  of  this  sort  are  questions 
very  difficult  to  deal  with,  or,  at  aU  events, 
I  find  them  so,  not  so  much  because  there 
is  any  doubt  aa  to  the  law,  as  from  the 
great  difficulty  of  satisfying  myself  that  I 
fully  understand  the  nature  of  the  m»- 
chineiy  which  has  occasioned  the  dispute. 
I  have,  to  the  best  of  my  ability,  endea- 
voured to  make  myself  Piaster  of  the  nature 
of  these  two  inventions,  so  fiur  as  is  neces- 
sary for  the  purpose  of  the  present  i^peal, 
and  I  will,  in  the  first  instance,  state  what 
I  understand  to  be  the  nature  of  each  of 
them. 

In  Wain's  patent,  which  is  that  now  be- 
longing to  the  appellant,  the  desired  object 
is  effected  in  the  following  manner:  He 
connects  with  the  other  part  of  the  ma- 
chinery a  solid  shaft,  which  is  made  to 
rotate  perpetually,  and  which  he  calls  the 


change  shaft   Hus  shaft  has  no  cams  on  it, 
but  it  passes  through  another  hollow  shaft, 
on  the  outer  sarhce  of  which  are  fixed  the 
cams  necessary  for  effecting  the  desired  ob- 
ject ;  on  the  further  or  outward  extremity 
of  the  hollow  shaft  is  fixed  one  half  of  a 
dutch-box,  the  cogged  or  toothed  half  <^ 
which  is  directed  outwards,  llie  solid  shaft 
extends  further  outwards  than  the  hollow 
shaft,  and  on  it  is  fixed  the  other  half  of 
the  dutck-box,  so  as  to  be  capable  of  bong 
locked  in  with  it    I  say  ''  fixed,"  but  by 
means  of  what  are  called  feather  keys  fixed 
on  the  sur&oe  of  the  solid  shaft,  this  half 
of  the  clutch-box  is  made   by  means  of 
grooves  to  slide  on  it  backwards  and  for- 
wards ;  and  behind  this  latter  half  of  the 
clutch-box  a  helical  spring  is  coiled  round 
the  solid  shaft,   and  is  made  to  press  on 
the  back  of  the  dutch-box,  the  position 
of  which  on  the  solid  shaft  is  such  as  to 
bring  it,  when  there  is  nothing  to  oppose 
the  action  of  the  spring,  in  contact  with 
the  other  half  of  the  dutch-box  which  is 
fixed  on  the  hollow  shaft     The  teeth  of 
the  two  halves  are  then  lotted  in  eadi 
other,  and  the  consequence  is  that,  when 
so  connected,  the  hollow  shaft  revolves  with 
the  solid  shaft     The  cams  are  thus  made 
to  revolve,  and  the  problem  is  how  tempo- 
rarily to  arrest  the  rotation  of  the  cams 
while  the  machinery  continues  in  motiiXL 
This  object  is  thus  attained :  The  rotation 
of  the  hollow  shaft  is  caused,  as  I  have 
already  stated,  by  the  union  of  the  two 
halves  of  the  dutch>box,  and  that  union  is 
caused  by  the  lateral  pressure  of  the  hdical 
spring  on  the  back  of  the  half  not  con- 
nected with  the  hollow  shaft   I^  therefore, 
any  force  be  applied  to  the  half  of  ih» 
dutch-box  whidi  slides  on  the  solid  shaft, 
so  as  to  force  it  backwards  against  the 
hdical   spring    during  the  revolution  of 
the  solid  shi^  it  wiU  be  separated  from 
the  other  hal^  and  so  the  rotation  of  the 
hollow  shaft,  and  the  consequent  rotadcm 
of  the  cams,  will  be  suspended,  lliis  object 
is  attained  in  Wain's  patent  by  means  of  a 
movable  pin  passing  loosdy  tlm>ugh  a  hole 
in  the  boss  of  the  half  of  the  dutch-box, 
which  is  fastened  to  the  hollow  shaft,  and 
of  a  plate  or  disc  of  iron  behind  that  boss, 
with  a  large  slot  or  slit  in  it  suffidently 
large  to  allow  the  hollow  shaft   to  more 
frody  up  and  down.  On  the  suifiwe  of  this 
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disc,  which  is  towarda  the  clutch-box,  are 
two  small  sloping  inclined  planes  of  iron, 
one  at  the  top  and  the  other  at  the  bottom, 
80  arranged  that  the  point  of  the  movable 
pin  is,  during  the  revolution  of  the  hollow 
shaft,  brought  into  contact  with  the  sur- 
face of  one  of  these  inclined  planes — say 
the  upper  one,  and  is  thus  moved  out- 
wards so  as  to  press  on  the  inner  surface 
of  the  opposite  half  of  the  clutch-box, 
which  is  thus  separated  ^m  the  other 
half,  and  so  ceases  to  give  it  motion,  the 
pin,  after  having  moved  the  requisite  dis- 
tance, being  stopped  by  a  small  piece  of 
iron  on  the  disc,  with  which  it  is  in  con- 
tact; the  hollow  shaft,  with  its  cams  and 
with  the  pin,  then  remains  stationary,  while 
the  rest  of  the  machinery  continues  in 
motion  until,  by  other  machinery,  the  disc 
is  depressed,  so  as  to  disengage  the  pin 
from  the  stop.  The  spring  is  then  left 
free  to  act ;  the  two  halves  of  the  clutch- 
box  again  unite,  and  the  hollow  shaft,  with 
its  cams,  again  rotates,  till,  in  the  course 
of  its  revolution,  the  pin  comes  into  con- 
tact with  the  lower  incline  and  its  stop, 
and  so,  again,  separates  the  two  halves 
of  the  clutch-box  and  stops  the  rotation  of 
the  cams.  The  same  machinery  which  had 
depressed  now  again  raises  the  disc,  and 
80,  again,  disengages  the  pin,  and  the  re- 
quired motion  is  again  given  to  the  hollow 
^lafk.  The  effect  of  this  is,  that  during 
eveiy  revolution  of  the  hollow  shaft  carry- 
ing the  cams  its  rotatory  motion  is  twice 
suspended  for  short  intervals  of  time. 

I  will  now  consider  Piatt's  inven- 
tion. He  places  his  cams  on  a  solid  shaft, 
"which  passes  through  a  cogged  wheel  which 
is  kept  in  constant  rotation.  The  shaft  is 
not  attached  to  the  wheel,  so  that  the  mo- 
tion of  the  wheel  does  not  cause  the  shaft 
to  revolve.  Attached  to  the  boss  of  the 
wheel  (not  that  side  of  it  which  is  towards 
the  cams)  is  the  half  of  a  clutch-box  re- 
volving with  the  wheel.  The  other  half  of 
the  clutch-box  is  so  placed  on  the  shaft  as 
to  be  able,  like  Wain's,  to  slide  upon  it, 
and,  like  Wain's,  is  pressed  by  a  helical 
spring  towards  the  half  attached  to  the 
wheel,  and  so  when  the  box  is  closed  the 
shaft  is  made  to  rotate  with  the  cams.  The 
mode  by  which  Piatt  is  able  to  cause  pauses 
in  the  rotation  of  the  shafts  is  by  means  of 
a  disc  provided  with  inclined  planes  on  its 


inner  surface.  But  Piatt's  disc  is  circular, 
and  it  has  four  inclines  on  the  surface  in- 
stead of  two,  the  whole  circumference  being 
divided  into  four  equal  arcs.  And  instead 
of  being  loose  like  Wain's,  so  as  not  to 
revolve,  but  to  be  able  to  receive  a  vertical 
motion  up  and  down  during  a  revolution, 
Piatt's  disc  is  fixed  just  behind,  and  is  con- 
nected with  thehalf  of  the  clutch-box  which 
is  connected  with  the  wheel,  and  which 
therefore  constantly  rotates,  carrying  with 
it  the  shaft  whenever  the  two  ends  of  the 
clutch-box  have  closed,  but  leaving  the 
shaft,  and  consequently  the  cams,  at  rest 
whenever  the  clutch-box  is  not  closed 
There  is  then  a  lever,  having  at  one  ex- 
tremity a  projecting  finger  or  pin  placed 
nearly  under  the  shaft  and  capable  of  being 
brought  on  to  the  face  of  the  disc,  so  as  to 
come  in  contact  with  the  lower  extremity 
of  one  of  the  inclines.  By  the  pressure  of 
the  pin  on  this  surface,  Uie  effect  of  the 
rotation  of  the  disc  is  to  open  the  clutch- 
box,  and  so  stop  the  rotation  of  the  cam 
shaft,  until  by  other  machinery  the  pin  is 
withdrawn,  and  so  the  clutch-box  again 
closes  and  the  rotation  of  the  cam-shaft  is 
renewed.  This  process  is  continually  re- 
newed, as  many  changes  being  effected  in 
every  rotation  of  the  cam-shaft  as  there  are 
inclines  on  the  disc.  Piatt  has  four,  but  the 
number  might  be  increased  or  diminished. 
Such  being  the  nature  of  the  two  machines, 
the  question  is,  whether  the  latter  is  an 
infringement  of  the  appellant's  patent  right 
in  the  former. 

The  argument  of  the  appellant  is,  that 
the  means  by  which  the  proposed  object 
is  attained  are  substantially  the  same  in 
both  machines.  In  both,  the  shaft  to  which 
the  cams  are  fixed  is  made  to  revolve  and 
to  cease  to  revolve  by  means  of  the  closing 
and  opening  of  a  clutch-box.  In  both,  the 
closing  and  opening  of  the  dutch-box  are 
effected  by  means  of  a  disc  faced  with  in- 
clines and  brought  into  contact  with  a  pin. 
In  both  the  clutch-box  operates  directly  on 
the  cam-shaft 

In  spite,  however,  of  the  resemblances, 
I  have  satisfied  myself,  in  conformity  with 
the  judgments  of  Vice  Chancellor  Wood 
and  Lord  Westbury,  that  the  appellant  has 
failed  to  establish  his  ground  of  complaint. 
In  the  first  place,  neither  of  these  parties 
can  claim  against  the  other  the  right  to  an 
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exdusiye  use  of  a  dutch-box  as  the  means 
of  comiuuDicatiQg  inteimittent  action  to  a 
rotating  shaft.  This  was  done  bj  Lakin 
dE  Rhodes,  whose  pateot  was  granted  ia 
1849,  and  I  collect  that  the  dutch-box  has 
long  been  a  weU-known  mechanical  con- 
trivance  for  effecting  such  an  object  LskiB 
&  Rhodes,  howeyer,  did  not  use  the  dutch- 
box  for  the  purpose  of  oonimunicatbig  in- 
termittent motion  to  a  cam-ahalt  They 
effected  the  desired  object  by  means  of  a 
dutch-box  placed  on  a  constantly  rotating 
shaft.  One  half  of  the  dutch-box,  which 
I  will  call  the  fixed  half;  was  fixed  on  the 
shaft  so  as  to  rotate  with  it,  but  was  made 
capable  of  sliding  on  it  for  a  short  space 
backwards  and  forwardsi  so  as  to  be  either 
dosed  in  with  or  separated  from  the  other 
half  This  other  half,  which  I  will  call  the 
loose  half  of  the  dntch-box,  was  not  fixed 
on  the  shaft,  but  endrded  it  loosdy,  and 
only  rotated  when  it  was  closed  in  with 
the  fixed  hall  At  the  back  of  this  loose 
half  was  fixed  an  eccentric  boss,  which 
therefore  rotated  with  it  whenever  the 
dutch-box  was  closed,  so  as  to  make  the 
loose  half  rotate.  This  eccentric  box  com- 
municated with  a  system  of  rods  and  levers, 
which  were  so  arranged  that  in  the  course 
of  every  revolution  of  the  shaft  one  of  the 
changes  desired  was  effected,  and  in  every 
succeeding  revolution  of  the  shaft  another 
change  was  effected  by  the  same  agem^ 
of  levers  set  ia  motion  by  the  acticm  of 
the  eccentric  boss.  During  every  stretch  the 
shaft  was  made  to  rotate  as  many  times  as 
changes  were  required,  and  so  the  desired 
object  was  effected  The  opening  and  shut- 
ting of  the  dutch-box  was  aooou4>li8hed  by 
means  of  a  movable  pin  passing  through, 
a  hole  in  the  loose  half  of  the  dutch-box, 
and  pressing  against  an  indine  on  the  fixed 
halfj  and  which  therefore  separated  the  two 
halves  from  each  other. 

No  question  arises  in  this  case  as  to  any 
infringement  of  the  patent  of  Lakin  i 
Rhodes;  but  I  have  thought  it  right 
shortly  to  state  the  nature  of  their  inven- 
tion, because,  as  between  Wain  and  Piatt, 
that  may  be  treated  as  common  property, 
which  each  of  them  might  use  or  improve 
upon  without  complaint  frt>m  the  other. 
That  being  so,  it  remains  to  be  considered 
how  far  in  the  improvements  adopted  by 
Piatt  he  has  infringed  on  those  for  which 


Wain  obtained  his  patent     There  are  two 
great  advantages  in  Wain*s  madune  over 
that  of  Lakin  &  Rhodes.      In  the  fiist 
place,  instead  of  obtaining  the  required 
pauses  and  consequent  changes  by  meaos 
of  an  eccentric  boas  attached  to  one  half  of 
the  dutch-box,  and  made  to  act  od  a  cmb- 
Ideated  system  of  rods  and  levers,  he 
attains  his  object  more  simply  by  means  of 
cams  attached  to  his  hollow  shaft,  nhidi, 
as  I  have  before  described^  is  set  at  rest 
and  put  in  motion  during  alternate  iater^ 
vals  so  as  to  produce  the  desired  changes 
This,  from  its  comparative  simplicity,  is 
less  likdy  to  get  out  of  order,  and  is  obn- 
ously  a  great  improvement  on  the  madmw 
of  Lakin  it  Rhodes.    The  otiiier  improve- 
ment consists  in  this :  that  whoeas  Lakin 
4  Rhodes  could  produce  only  cme  dumge 
daring  a  revolution  of  the  shait.  Wain  pro- 
dnees  two  by  means  of  the  disc  with  two 
inclines  upon  it,  having  a  st^  at  theend, 
and  which,  by  means  of  its  being  moved 
altematdy   up    and    down    enables   two 
changes,  instead  of  one,  to  be  effected  during 
a  revolution  of  the  cam-shaft     This,  as 
well  as  the  substitutioa  of  the  camshaft 
for  the  rods  and  levers,  was  manifestly  an 
improvement  on  the    ^an   of   I^kin  k 
Rhodes. 

It  may  be  assumed  that,  lor  these  ior 
provements.  Wain  was  entitled  to  obtain, 
and  did  obtain,  a  valid  patent  The  question 
is,  whether  these  improvements  have  been 
pirated  by  Piatt  I  think  not  He,  tike 
Wain,  gets  rid  of  the  complicated  syalan 
of  levers  and  rods  used  by  Lakin  A 
Rhodes.  But  instead  of  plaismg  his  cams 
on  a  hoUow  shaft  eacirduig  a  oonstantlf 
revolving  solid  shaft,  and  made  by  means 
of  a  chiteh4>QX  to  leeeive  from  it  inter- 
mittent rotatory  motioa,  he  has  only  one 
shaft  on  which  he  places  his  cams,  and 
which  only  rotates  when  it  is  put  in  motion 
in  consequence  of  its  being  connected  by 
means  of  the  dutch-box  with  the  revdving 
wheeL  The  mode  of  setting  in  motion  the 
shaft  on  which  the  cams  are  fixed  is  there- 
fine  different  from  that  adopted  by  Wain. 
Li  Wain's  patent  this  object  is  accomplished 
by  means  of  two  shafts,  that  is,  a  sdid 
shaft  passing  throng  a  hollow  shaft,  the 
former  being  oonstantly  rotating,  and  from 
time  to  time  embracing,  so  to  say,  and  csr* 
lying  with  it  during  parta  of  its  revtdotion 
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the  hollow  Bhafb  on  which  the  cams  are 
placed.  In  Piatt's  machine  there  is  only 
one  shaft,  that  is,  a  soUd  one,  to  which  the 
cams  are  attached,  and  which  is  not  con- 
stantly rotating,  but  is  made  to  rotate,  as 
occasion  requires,  by  means  of  the  clutch- 
box,  one  hidf  of  which  is  attached  to  the 
wheel. 

It  is  important  to  consider  exactly  what 
it  is  which  Wain  ia  entitled  to  claim  as  his 
invoition.  He  cannot  claim  the  application 
of  a  clutch-box  as  the  means  of  effecting 
the  changes  required  during  the  stretch. 
That  had  been  discovered  and  patented  by 
Lakin  &  Rhodes.  He  cannot  claim  the  disc 
with  a  pin  and  an  incline,  as  the  means  of 
opening  and  shutting  his  clutofa-box.  That 
was  a  mechanical  contrivance  well  known, 
and  in  frequent  use,  and  was  in  fact  used 
by  Lakin  ii  Rhodes.  His  invention  con- 
sisted in  placing  cams  on  the  hollow  shaft, 
and  in  arresting  their  rotation  twice  during 
its  revolution  by  means  of  the  diso  with 
the  two  inclines  and  stops,  to  which  a 
vertical  motion  is  given  by  the  rising  and' 
&lling  of  a  lever  connected  with  it, 
Now  I  cannot  think  thi^t  this  invention 
has  been  infringed  by  Piatt.  Piatt  has 
only  one  shaft  on  which  he  places  his 
cams.  It  was  argued  that  this  is  a  mere 
colourable  variation,  for  Piatt  fixes  one  half 
of  his  clutch-box  on  the  boss  of  the  wheel 
which  communicates  motion,  and  this,  it 
was  said,  is  in  truth  nothing  else  than  a 
hollow  shaft  But  I  cannot  think  that  this 
is  a  fair  mode  of  viewing  the  case.  The 
object  proposed  to  be  attained  was  not  new : 
that  object  was  to  obtain  occasional  pauses 
in  the  action  of  certain  parts  of  the 
machinery  without  interfering  with  the 
continuous  action  of  the  motive  power.  To 
attain  this  object  varioi^  plans  had  long 
been  in  use,  and  Wain  does  not  claim  more 
than  the  particular  mode  whereby  he  is 
able  to  arrive  at  the  desired  result 

What  he  claims  is,  to  adopt  his  own 
language,  "the  novel  construction,  com- 
bination and  application  of  mechanism  as 
hereinbefore  described,  whereby  one  half 
of  the  clutch  or  oatch-box  hereinbefore  and 
in  the  said  specification  of  the  said  Robert 
Xakin  and  William  Henry  Rhodes  described, 
or  any  mechanical  equivalent  therefor,  is 
connected  with  and  acts  upon  cams  or  other 


similar  parts  of  mechanism  for  effecting  the 
changes  in  the  action  of  the  mule,  or  other 
machine  of  the  description  before  mentioned^ 
direct,  and  without  the  intervention  or  use 
of  such  eccentric  boss  and  rods,  levers,  or 
other  mechanical  agents  combined  therewith 
as  are  described  by  the  said  Robert  Lakin 
and  William  Henry  Rhodes,  in  their  said 
specification."  What  he  claims  is  the  con- 
struction of  mechanism  as  thereinbefore  de- 
scribed; that  is,  as  I  have  endeavoured  in 
popular  language  to  describe  it,  and  both 
the  hollow  shaft  and  the  movable  disc, 
with  its  two  inclines,  are  essential  parts  of 
what  he  has  so  described  and  claimed.  But 
not  only  does  the  movable  disc  form  no 
part  of  Piatt's  machine,  but  it  is  incon- 
sistent with  it ;  one  object  of  Piatt's  is  to 
enable  the  machine  to  make  four  or  even 
more  changes  in  one  rotation.  Wain's  disc, 
with  its  up  and  down  motion,  cannot 
produce  that  result;  it  was  said  that  by 
easy  additional  contrivances  a  lateral  croa^ 
motion  might  be  given  by  Wain  to  his  disc, 
in  addition  to  the  vertical  motion,  which 
would  give  four  pauses  in  eveiy  rotation,  as 
in  Piatt's  invention,  instead  of  two.  This, 
however,  would  be  a  new  invention,  and 
not  that  for  which  he  has  specified.  Again, 
it  was  said  that  the  substitution  of  the  pin 
or  finger  at  the  end  of  the  levers  for  the 
purpose  of  opening  and  closing  the  clutch- 
box,  so  as  to  arrest  from  time  to  time  the 
revolution  of  the  cam-shaft,  is,  in  principle, 
the  same  mechanism  as  the  movable  pin 
used  by  Wain.  But  I  do  not  think  this  is  so. 
Both  contrivances  have,  it  is  true,  the  same 
object  in  view,  but  the  means  of  accom- 
plishing that  object  are  different. 

Besides, Wain's  modeof  opening  and  shut- 
ting the  clutch-box  by  means  of  a  movable 
pin  is  not  new;  nor  indeed  does  he  claim  it 
as  new;  he  cliiims  its  application  to  a  cam- 
shaft as  new;  but  as  the  object  was  not 
new,  he  could  only  obtain  a  patent  for  the 
mode  by  which  he  proposed  to  attain  that 
object;  and  that  mode  was  by  the  mechan- 
ism, that  is,  the  whole  mechanism  or  com- 
bination of  mechanism,  which  he  had  pre- 
viously described  as  his  invention.  So  as 
to  the  hoUow  shaft,  that  is  an  essential 
part  of  his  mechanism.  It  may  be,  as 
argued  at  the  bar,  that,  looking  at  the 
question  merely  theoretically,  th^  wh^el. 
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with  the  disc  and  the  clutch-box  connected 
with  it,  is  a  sort  of  hollow  shaft.  But  even 
if  that  is  admitted,  its  operation  is  very 
different  from  Wain's.  The  solid  shaft, 
which  in  Piatt's  machine  is  the  only  shaft, 
carries  the  cams,  and  is  subjected  to  the 
intermittent  rotation  by  means  of  the  re- 
volving disc  and  the  pin  or  finger  acting 
upon  it 

It  was  said  that  Wain  claims,  not  only 
his  own  specific  mechanism,  but  also  any 
mechanical  equivalent  there/or.  And  every 
part  of  Piatt's  machine  is,  it  was  said,  if 
not  identical  with,  at  all  events  only  a 
mechanical  equivalent  for  Wain's  machin- 
ery. There  are,  however,  two  answers  to 
this  aigument :  in  the  first  place,  the  claim 
as  to  mechanical  equivalents,  according 
to  the  fair  construction  of  the  specifica- 
tion, obviously  relates  only  to  the  clutch- 
box;  and,  secondly,  the  principle  which 
protects  a  patentee  against  ^e  use  by  others 
of  mechanical  equivsdents  is  inapplicable  to 
a  case  like  the  present,  where  the  whole 
invention  depends  entirely  on  the  particu- 
lar machinery  by  means  of  which  a  well- 
known  object  is  attained.  If  indeed  the 
mechanical  equivalent  used  was  a  merely 
colourable  variation  of  that  for  which  it 
was  substituted,  the  case  might  be  different ; 
but  here  I  see  no  ground  for  holdiivg  that 
any  parts  of  Piatt's  contrivances  are  mere 
colourable  variations  from  those  patented 
by  Wain. 

On  the  whole,  my  opinion  is,  that  both 
Wain  and  Piatt  havemade  inventions,  which 
I  dare  say  are  great  improvements,  on  the 
old  machinery.  They  have  both  aimed  and 
arrived  at  the  same  result ;  but  I  cannot 
say  that  the  means  by  which  they  have 
done  so  have  been  the  same.  And  this 
being  the  conclusion  at  which,  first,  Vice 
Chancellor  Wood,  and  afterwards  Lord 
*  Westbury  have  arrived,  I  am  of  opinion, 
with  my  noble  and  learned  friend  on  the 
woolsack,  that  the  appeal  must  be  dis- 
missed,^with  costs. 

I  ought  to  say,  that  when  my  noble  and 
learned  friend.  Lord  Westbuiy,  left  the 
House,  he  intimated  to  us  that  he  could 
not  attend  here  when  the  case  was  con- 
sidered, but  that  he  had  attended  during 
the  whole  of  the  argument,  and  that  he 
had  heard  nothing  which  had  tended  to 


shake  the  \iew  which  he  had  previously 

entertained  of  the  case. 

Decree  or  decretal  order  affirmed; 
original  appeal  dismissed  with 
costs  ;  cross  appeal,  by  consent 
of  parties^  dismissed  Vfithoui 
costs. 


Solidtora — Messn.  Bower,  Son,  k  Cotton,  agenti 
for  MeMTS.  J.  P.  Aston,  Son  &  Roberts,  Man- 
cheater,  for  appellftnts;  Mewrs.  N.  C.  k  C.  Milae, 
•gents  for  Mr.  HAmson  Blair,  for  leqKmdent 


LoBDS  Justices,   j       ^^^^^  ^-  ^^^ 
July  24.       ]      ''^^^  *'•  ^^^ 

^  (        J0N£S  V.  DAVIS. 

Will  —  Construction  —  Inconsistent  Be- 
quests. 

A  testator  gave  all  his  household fumituref 
money,  goods,  chattels  and  effects  to  his  tnfe 
absolutely.  By  a  subsequent  bequest  in  the 
same  will,  he  gave  the  residue  of  his  per- 
sonal  estate  to  her  for  life,  and  on  her  death 
to  two  persons,  in  equcU  shares^  absolutely : 
— Held,  by  the  Lords  Justices,  that  the  first 
bequest  was  limited  in  favour  of  the  second 
bequest. 

The  point  which  was  the  subject  of  the 
present  appeal  arose  in  an  original  and 
supplemental  and  revived  suits  for  the 
administration  of  the  estate  of  the  late 
William  Henry  Smith. 

Mr.  Smith,  the  testator  in  these  causes, 
by  his  will,  dated  the  20th  of  July,  1859, 
after  directing  payment  of  his  debts,  be- 
queathed to  his  wife  Anne  Smith  all  his 
household  furniture,  money,  goods,  chattels 
and  effects  absolutely.  By  a  subsequent 
provision  in  the  will,  he  gave  all  his  real 
estate  and  the  residue  of  his  personal  estste 
to  her  for  life,  and  then,  after  certain  spe- 
cific exceptions  in  &vour  of  her  and  of 
another  person,  to  his  brother  Francis 
Smith  and  his  sister  Caroline  Jones  abso- 
lutely. 

He  died  on  the  19th  of  March,  1860, 
and  the  defendants  Price  and  Davis,  whom 
he  had  appointed  executors,  proved  his  will 

His  widow,  Anne  Smith,  died  on  the 
10th  of  June,  18G2,  leaving  a  will,  of  which 
she  appointed  the  same  defendants  executors. 
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Proceedings  were  taken  against  the  exe- 
cutors and  others  for  the  administration  of 
the  testator's  estate ;  and  certain  accounts 
and  inquiries  were  directed  by  the  Master 
of  the  BoUs  to  be  taken  by  the  chief  derk ; 
in  particular,  an  inquiry  and  account  in 
respect  of  personal  estate  not  specifically 
bequeathed  which  had  come  to  ^e  hands 
of  the  executors. 

The  chief  clerk,  by  his  certificate  of 
the  16th  of  January,  1865,  expressed  to  be 
made  in  pursuance  of  the  decrees  in  the 
first  and  second  causes  of  the  11th  of  June, 
1862,  and  the  13th  of  January,  1863,  re- 
spectively, and  of  an  order  to  rcTive, 
dated  the  3id  of  December,  1863,  cer- 
tified that  the  executors  had  received 
personal  estate  not  specifically  bequeathed, 
other  than  leasehold  property,  to  the 
amount  of  102/.  2«.  3d,;  and  on  the 
causes  coming  on  to  be  heard  upon  further 
consideration,  the  Master  of  the  Rolls,  on 
the  24th  of  February,  1865,  made  an  oider, 
containing,  among  other  things,  a  declara- 
tion in  accordance  with  the  certificate, 
viz.,  that  this  sum  of  102/.  2s,  3d  was  not 
included  in  the  testator^s  specific  bequest 
to  his  widow.  The  amount  was  composed 
of  the  value  of  furniture,  of  the  proceeds 
of  the  sale  of  the  goodwill  of  the  testator's 
business  of  a  coal-merchant,  and  of  rents, 
book  debts  and  other  debts  due  at  the 
testatof^s  decease. 

The  executors  appealed  in  respect  of  the 
dedaiation  contained  in  the  order  of  the 
Master  of  the  Rolls  of  the  24th  of  Febmaiy. 

Mr.  Willeoek  and  Mr.  Elderton,  for  the 
appellants,  contended  that  the  term  '^money," 
in  the  absolute  gift  to  the  wife,  was  large 
enough  to  carry  the  proceeds  of  a  sale  of  a 
goodwill  and  book  debts. 

Mr,  Southgate  and  Mr,  BagMhawey  in 
support  of  the  dedaiation,  argued  that  the 
woi^  "  money,"  though,  like  the  expressions 
'<  chattels  "  and  *'  effects,"  capable  of  being 


extended  to  comprehend  a  residue  where 
there  was  no  residuary  gift,  could  not  be 
so  extended  where  there  was  on&  "  Money  " 
had  been  held  not  to  pass  debts — 

Parker  v.  MarehatU,  1  You.  &  ColL 
C.C.  290 ;  s.  c.  11  Law  J.  Rep.  (n.s.) 
Chanc.  223 ;  12  Law  J.  Rep.  (n.s.) 
Chanc.  385 ; 
or  choses  in  action — 

The  Marquis  of  Hertford  v.  Lord  ho/uh 
ther,  7  Beav.  1,  107;  s.c.  13  Law 
J.  Rep.  (n.s.)  Chanc.  41 ; 
or  a  sum  deposited  by  the  testator  with  a 
person  as  a  stakeholder — 

Manning  v.  Purcell^  7  De  Gex,  M.  & 
O.    55;   s.  c.    2  Sm.  &  GifL  284; 
24  Law  J.  Rep.  (n.s.)  Chanc.  522 ; 
23  Law  J.  Rep.  (n.s.)  Chanc.  423. 
Mr,  Willcocky  in  reply. 

LoBD  Justice  Turner  thought  the 
order  of  the  Master  of  the  Rolls  right 
There  was  no  question  in  the  present  case 
whether  money  not  in  the  house  at  the 
time  of  the  testator's  death  passed  under 
the  term  "  money";  for  it  did  not  appear 
whether  there  was  anything  in  existence 
at  the  time  which  coiUd  strictly  be  called 
"  money."  The  one  question  was,  which  of 
two  inconsistent  gifts  was  to  be  limited ; 
and  as  it  was  evident  that  the  bequest  of 
the  residue  to  the  wife  for  life  did  not 
admit  of  any  limit,  while  the  absolute  gift 
to  the  wife  did  not  admit  of  a  limit  if 
restrained  by  locality,  he  was  of  opinion 
that  the  construction  put  by  the  Master  of 
the  RoUs  upon  the  provisions  of  the  will 
was  correct)  and  that  the  appeal  must  be 
dismissed.  The  respondents  would  take  the 
deposit ;  but  tJliere  would  be  no  other  costs. 

Lord  Justice  Knight  Bruce  concurred. 

SoUdton  —  Mr.  T.  Q.  Korciitt»  igent  for  Mr. 
E.  L.  Pogfa,  Woroeitflr,  for  i^ypeDMiti  ;  Mtmn, 
Palmer,  Eland  k  Neitkthip^  igenti  for  Mr. 
TbomM  Wight,  Dndl^,  for  respondentik 
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Nov.  15, 22.       J      in  re  tsbsiddeb. 

Compoiitum  Deed — Leave  to  issue  Exe- 
CK^Mm— 24  <k  25  Viet.  e.  134.  ss.  192,  198. 

Although  a  deed  of  composition  may  he 
had  as  not  heing  such  a  deed  as  is  eontemr 
plated  hy  the  \^2nd  section  of  the  Ba/nk- 
ruptcy  Actj  1861,  yet,  after  the  registration 
of  such  a  deed  it  is  still  proper  for  a  ere- 
dOor  desiring  to  issue  execution  against  the 
debtor  to  apply  to  the  Court  under  the  l9Sth 
section  for  leave  to  do  so. 

A  dMor  executed  a  deed  of  assignment  of 
all  his  property  and  effects  to  a  trustee  for 
the  henefit  of  all  his  creditors,  hut  no  creditor 
executed  it,  and  the  deed  was  not  stamped. 
Subsequently,  at  a  meeting  of  creditors,  a 
resolution  was  passed,  in  pursuance  of  which 
a  second  deed  was  prepared  and  executed,  to 
which  the  trustee  of  the  first  deed  was  a  party. 
By  this  deed,  all  the  dd>tot^s  estate  and 
effeetswere  assigned  to  trustees,  and  amongst 
other  trusts  was  a  trust  out  of  the  produce 
thereof  to  pay  the  costs  of  the  former  deed 
and  of  the  present  deed,  and  then  to  satisfy 
the  debts  of  the  creditors  ratably,  subject  to 
certain  provisions  for  verifying  the  amount 
thereof;  and  there  was  also  a  proviso  that 
no  former  dividend  should  he  disturbed; 
end  it  was  further  provided  that  if  there 
tsas  anything  therein  not  authorised  by  the 
Nbw  Sbusb,  35.— Bahxb. 


provisions  of  the  Bankruptcy  Act,  1861, 
such  unauthorised  thing  should  he  obligatory 
on  those  persons  only  who  should  have  eu- 
sented  in  writing  to  the  deed : — ^Held,  first, 
that  the  first  deii,  not  having  been  executed 
by  any  of  the  creditors,  was  to  he  con- 
sidered in  the  nature  of  an  escrow,  and 
the  event  in  which  U  was  to  take  effect  not 
having  occurred,  it  did  not  invalidate  the 
second  deed.  Secondly,  that,  though  the 
second  deed  might  contain  provisions  which, 
if  made  binding  upon  non-assenting  creditors^ 
would  vitiate  it  as  being  unreasonable,  the 
clause  which  made  those  provisions  binding 
only  upon  assenting  creditors  deprived  them 
of  their  unreasonableness,  and  the  deed, 
being  executed  bona  fide,  must  he  sus- 
tained 

This  was  an  appeal,  by  a  debtor,  against 
an  order  of  Mr.  Commissioner  Qoulbum, 
giving  leave  to  a  creditor,  under  the  198th 
section  of  the  Bankruptcy  Act,  1861,  to 
issue  execution  against  him,  notwithstand- 
ing the  execution  and  registration  of  a 
trust  deed  for  the  benefit  of  creditors 
under  the  192nd  section. 

The  facts  were  as  follows:  On  the  5th 
of  May,  1865,  Mr.  S.  B.  Somerville  com- 
menced an  action  against  the  debtor,  Mr. 
H.  J.  Trosidder,  upon  a  bill  of  exchange, 
and  on  the  18th  of  the  same  month  judg- 
ment was  duly  signed  for  the  amount  of  the 
B 
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debt  and  costs,  38/.  Ss,  Id,  On  the  10th  of 
May  Treflidder  executed  a  deed  of  assign- 
ment of  all  his  property  and  effects  to  an 
accountant  named  Butler,  who  was  not  a 
creditor,  to  be  applied  and  administered  to 
and  for  the  benefit  of  all  and  every  his 
creditors.  This  deed  was  expressed  to  be 
onbehalf  of  andby  and  with  the  consent  of 
the  undersigned  greditors;  but  no  creditor 
did  execute  it,  and  the  deed  was  not 
stamped. 

Tresidder  then  called  a  meeting  of 
his  creditors  for  the  12th  of  May.  This 
meeting  was  attended  by  thirty-nine  cre- 
ditors, and  it  was  there  stat^  that  an 
assignment  had  been  made  to  Butler,  to 
keep  the  property  together,  but  it  was 
intended  to  assign  it  to  the  two  largest 
creditors ;  and  resolutions  were  passed  that 
the  case  should  be  kept  out  of  Bankruptcy, 
and  the  property  assigned  to  two  creditors. 

In  pursuance  of  this  resolution,  a  deed 
of  assignment  was  prei)ared  and  executed  on 
the  16th  of  May,  between  Tresidder  of  the 
first  part,  Butler  of  the  second  part,  James 
Spicer  and  J.  E.  Adlard,  trustees  for  the 
creditors,  of  the  third  part,  and  the  several 
other  persons  whose  names,  or  the  names 
of  whose  firms,  were  written  in  the  schedule 
thereunder  written,  and  whose  seals,  or  the 
seals  of  individual  members,  or  a  member 
or  agent  of  whose  firms,  were  affixed,  being 
respectively  creditors,  or  claiming  to  be 
creditors,  of  the  said  debtor,  and  all  other 
persons  creditors  of  the  said  debtor,  upon 
or  against  whom  the  deed  should  become 
valid,  effectual  and  binding  by  reason  of 
the  provisions  of  the  Bankruptcy  Act, 
1861,  as  to  trust  deeds  for  the  benefit  of 
creditors,  or  otherwise  howsoever,  of  the 
fourth  part ;  and,  after  reciting  the  assign- 
ment to  Butler  of  the  10th  of  May,  and 
the  meeting  of  creditors  and  the  passing 
of  the  resolution  on  the  12th,  it  was  wit- 
nessed that  Butler,  by  the  direction  of  the 
creditors,  and  with  the  privity  of  the  debtor, 
did  grant,  assign,  <fec.,  and  Tresidder  did 
confirm  unto  Spicer  and  Adlard,  their 
heirs,  <S:c.,  all  the  estate  and  effects  what- 
soever of  the  said  debtor,  upon  trust  from 
time  to  time  to  sell  and  dispose  of,  and 
realize  or  collect  and  receive  the  said  pre- 
mises, and  out  of  the  monies  to  be  received 
to  pay  all  costs  and  expenses  of  investigat- 
ing, on  the  part  of  the  creditors,  the  affairs 


of  the*  debtor,  and  of  proposing,  prepaiing 
and  executing  the  deed  of  the  lOUi  of  May 
and  the  present  deed,  and  of  the  trusts 
thereby  declared;  and,  in  the  next  place, 
so  far  as  the  same  might  extend,  to  pay,  re- 
tain and  satisfy,  ratably  and  without  pre- 
ference, and   distributing  the   estate  and 
administering  the  assets  in  like  manner  as 
in  Bankruptcy  (except  in  any  case  where 
the  contrary  shoiild   lawfully  be  thereby 
provided  for),  to  and  amongst  all  the  cre- 
ditors of  the   said  debtor,  including  the 
said   trustees,  as    far  as    they  might  be 
creditors,  the  several  debts  and  sums  due 
to  such  creditors  respectively,  accounting 
such  creditors  creditors  in  respect  of  such 
amount  only  as  upon  account  fairly  stated, 
after  allowing,  according  to  the  provisions 
of  the  Bankrupt  Law,  the  value,  if  any, 
of  mortgage  securities,  <&c.,  should  appear 
to  be  the  balance  due  to  them  respectively 
from  the  debtor,  ''  subject  to  the  provisions 
hereinafter    contained    for    verifying   the 
amount  thereof^'*  and  to  pay  the  ultimate 
surplus  to  the  debtor  as  in  Bankruptcy. 
And  the    deed    contained  the  following 
clauses : 

"  Provided  always,  that  no  former  divi- 
dend shall  be  disturbed,  and  no  liability  in 
consequence  of  payment  of  such  divided 
shall  be  incurred  by  the  trustees  by  reason 
or  on  account  of  any  debt  or  debts  due  to 
creditors  as  aforesaid,  and  whereof  the  trus- 
tees shall  not  have  had  notice  before  such 
dividend  shall  have  begun  to  be  paid.'* 

**•  And,  further,  that  it  shall  be  lawful  for, 
but  not  obligatory  on,  the  said  trustees,  at  the 
expense  of  the  estate,  to  require  the  amount 
of  any  debt  of  any  of  the  (»«ditors  to  be 
verified  by  solemn  declamtion;  and  in  the 
event  of  any  of  such  creditors,  if  in  Great 
Britain  or  IreUmd,  failing  so  to  verify  such 
debts  for  two  calendar  months  aft^  such 
requisition,  such  creditor  or  creditors  shall 
lose  all  benefit,  dividends  and  advantage  to 
be  derived  from  these  pre^nts,  and  there- 
upon such  last-mentioned  dividends  shall 
till  into  the  general  estate  for  the  benefit  of 
the  creditors  not  making  similar  default 

"  And  it  is  also  hereby  further  declared 
and  agreed  that  the  said  trustees  shaU  have 
and  may  from  time  to  time  and  at  all  times 
at  their  absolute  discretion  use  and  exer- 
cise, so  fiir  as  they  may  think  fit  for  the 
interest  of  the  creditors,  all  aach  rights, 


Vol.  35.] 


MICHAELMAS  1865  to  MICHAELMAS  1866. 


powers  and  authorities  as  under  the  Bank- 
rupt Laws  the  creditors'  assignees  or  the 
creditors  could  or  might,  with  the  authority, 
approbation  or  consent  of  the  Court,  or 
otherwise,  so  far  as  such  rights,  powers  and 
authorities  are  applicable  to  or  can  be  exer- 
cised in  the  case  of  any  assignment  by  deed 
for  the  benefit  of  creditors. 

"  And  it  is  declared  and  agreed  that  the 
trustees  shall  have  power,  if  they  think  it 
reasonable  to  exercise  the  same,  to  grant 
and  make  to  the  said  debtor  out  of  the 
said  estate,  and  before  paying  dividends  to 
creditors,  such  allowances  as  might  have 
been  granted  or  made  to  the  said  debtor  by 
his  creditors,  or  a  majority  of  them,  if  his 
estate  had  been  administered  in  Bankruptcy. 

'*  And  it  is  hereby  declared  and  agreed 
that  if  any  question  shall  arise  relating  to 
the  administration  of  the  said  estate  as  to 
any  matter  not  otherwise  herein  provided 
for,  such  question  shall  be  decided  according 
to  the  then  existing  English  law  of  bank- 
ruptcy." 

The  deed  then  contained  a  release  by 
the  creditors  of  "  all  debts,  sums  of  money, 
bills,  bonds,  notes,  accounts,  judgments, 
executions,  actions,  suits,  claims  and  de- 
mands whatsoever  due  to  or  claimed  by  the 
said  creditors,  or  any  of  them,  alone  or  with 
any  partner,  or  which  they  or  any  of  them 
now  or  at  any  time  hereafter  may  have 
or  enforce  against  the  said  debtor,  his  exe- 
cutors or  administrators,  in  respect  of  any 
matter  or  thing  to  the  day  of  the  date 
hereof." 

There  was  also  a  covenant  by  the  credi- 
tors not  to  sue  the  debtor,  his  executors 
or  administrators,  or  issue,  or  enforce  any 
execution  or  attachment  in  respect  of  any 
such  demand,  claim,  matter  or  thing,  and 
that  in  the  event  of  any  of  them  so  suing, 
&c,  the  deed  should  operate  as  a  bar  and 
answer  to  such  suit,  «fec.  And  the  deed  also 
contained  the  following  proviso : 

**  Provided  always,  and  it  is  hereby  de- 
clared, that  these  presents  are  intended  to 
operate  as  a  trust  deed  within  the  provi- 
sions of  the  Bankruptcy  Act,  1861,  relating 
to  trust  deeds  for  the  benefit  of  creditors, 
&C.,  and  so  far  as  the  said  provisions  will 
allow  to  enure  for  the  benefit  of  and  be 
effectual  and  binding  upon  all  now  existing 
creditors  of  the  said  H.  J.  Tresidder;  and  if 
there  is  anything  herein  not  authorized  by 


the  said  provisions  of  the  said  act,  such 
unauthorized  thing  shall  be  obligatory  on 
those  persons  only  who  or  whose  attomies, 
partners  or  agents  shall  have  executed  or 
acceded  or  otherwise  assented  in  writiog  to 
these  presents,  and  the  respective  debts  due 
and  claims  made  by  them." 

This  deed  was  executed  by  the  parties 
of  the  first  three  parts,  and  by  the  pro{>er 
majority  in  number  and  value  of  creditors. 
Mr.  Somerville  was  applied  to  to  execute 
it,  but  refused,  and  the  deed  was  registered 
on  the  8th  of  June,  Somerville's  debt  being 
entered  in  the  schedule  as  a  judgment  debt 
Somerville  afterwards  applied  upon  notice 
for  leave  to  issue  execution,  notwithstand- 
ing the  deed. 

The  learned  Commissioner  was  of  opin- 
ion that  the  deed  of  the  16th  of  May  was 
not  such  a  deed  as  was  contemplated  by 
the  192nd  section  of  the  act,  inasmuch  as 
the  debtor  having,  by  the  assignment  of  the 
10th  of  May,  transferred  all  his  property  to 
Butler,  there  was  nothing  left  on  which  it 
could  operate;  the  deed  was,  therefore, 
clearly  void  as  against  non-assenting  credi- 
tors. Independently  of  this,  his  Honour 
was  of  opinion  that  the  clause  enabling  the 
trustees  to  require  any  of  the  debts  to  be 
verified  by  solemn  declaration  was  in  con- 
travention of  the  principle  laid  down  in 
Berridge  v.  Abbott  (1),  and  numerous  other 
cases,  that  there  must  be  no  limitation 
or  restraint  placed  upon  non-assenting  cre- 
ditors, but  that  they  must  be  placed  upon 
an  equal  footing  in  every  respect  with  credi- 
tors who  had  assented.  He  therefore  gave 
leave  to  Mr.  Somerville  to  issue  execution. 

The  debtor  appealed  from  this  decision. 

Mr.  Cole  and  Mr,  Lucas,  for  the  appel- 
lant, contended,  that  the  leave  of  the  Com- 
missioner to  issue  execution  was  unneces- 
sary if  the  deed  were  bad,  as  there  was  then 
nothing  to  prevent  the  creditor  from  issuing 
execution;  and  if  it  was  a  good  deed,  it 
was  improper  to  make  the  order.  The  deed 
was,  however,  a  perfectly  good  deed,  and 
anything  not  authorized  by  law  was  cured 
by  the  proviso  that  such  unauthorized  thing 
should  be  binding  only  on  the  persons  who 
executed.  There  was  nothing  in  the  Commis- 
sioner's objection  on  the  ground  of  the  first 

(1)  IS  Com.  B.  Hep.  N.S.  507. 


CASES  ON  APPEAL  IN  BANKBXTPTCT: 


[N.S. 


deed,  as  that  deed  had  never  been  executed 
by  any  of  the  creditors,  and  the  second 
deed  was  clearly  intended  by  them  to  be 
Bubstitnted  for  it 
They  cited— 
Ex  parte  Spyer,  in  re  Josephs^  1  De  Gex, 
J.  <fe  S.  318;  8.  c  32  Law  J.  Rep.  (n.s.) 
Bankr.  62. 
Macnaught  v.  RusseUy  1  Hurl.  <k  N.  611; 
8.C.   26  Law  J.  Rep.  (n.s.)  ExcL 
192. 
Stride  V.  De  Mattos,  3  HurL  <k  C.  52; 
8.  c.    33  Law  J.   Rep.   (n.s.)  Exch. 
276. 
8coU  V.  Berry,  34  Law  J.  Rep.  (w.s.) 

Exch.  193. 
Dewkunt  v.  Kershaw^  32  Law  J.  Rep. 

(n.s.)  ExcL  146. 
ndertony.  Jewell,  14  Com.  B.  Rep.  N.S. 
665 ;    8.  c.   32  Law  J.   Rep.   (n.b.) 
C.P.  256. 
Uidson  V.  Barclay,  3  HurL  &  C.  9; 
8.C.  33  Law  J.  Rep.  (n.s.)  ExcL  273. 
Mr,   Cookson,   for  the  trustees  of  the 
deed,  was  not  heard,  it  being  objected  that 
they  were  not  parties  to  the  appeal  and 
could  not  be  affected  by  the  decision. 

Mr,  De  Otx  and  Mr,  Doria,  for  the 
respondent — The  fact  of  the  deed  being 
bad  does  not  deprive  the  Court  of  the 
power  to  make  the  order — 

Ex  pane  OaHler,  13  W.  Rep.  1525. 
Ex  parte  Roper,  Ibid.  525. 
Ex  parte  M'Lennan,  Ibid.  1046. 
Lloyd  V.   Harrison,  34  Law  J.   Rep. 

(N.8.)  Q.B.  97. 
Be  the  Plunutead  Water  Company,  2 
De  Gex,  F.  &  Jo.  20;  s.  c  29  Law 
J.  Rep.  (n.s.)  Chanc.  741. 
Ex  parte  Morgan,  1  De  Qex,  Jo.  dc  S. 
306;  S.C.    32  Law  J.   Rep.   (n.s.) 
Bankr.  15. 
They  contended  also  that  the  deed  was  bad, 
on  the  ground  that  the   first  deed  had 
already  assigned  all  the  property  of  the 
debtor,   and    as    containing  unreasonable 
provisions — 

Coles  V.  Turner,  18  Com.  B.  Rep.  N.S. 
736;   8.C.    34   Law  J.  Rep.    (n.b.) 
C.P.  198. 
Ex  parte  Morrison,  33  Law  J.  Rep. 

(n.s.)  Bankr.  47. 
Berridge  v.  Abbott,  13  Com.  B.  Rep. 
N.S.  507. 
Mr,  Cole  was  heard  in  reply. 


The  LoBD  Chancellob  was  of  opinion 
that  the  deed  was  valid.  If  it  had  been 
bad,  he  thought  the  Court  had  power  to 
give  leave  to  issue  execution,  as  it  was  not 
reasonable  to  expect  that  a  creditor  should 
issue  execution  at  his  own  risk  when  there 
was  a  registered  deed  which  had  not  been 
decided  to  be  bad.  The  deed,  however, 
was  perfectly  good  The  only  doubt  he 
had  had  as  to  its  validity  had  arisen  from 
the  existence  of  the  former  deed.  That 
deed,  dated  the  10th  of  May,  was  a  veiy 
short  instrument,  whereby  the  debtor  as- 
signed all  his  property  to  an  aocountant 
for  the  benefit  of  his  creditors.  There  were 
no  creditors  parties  to  that  deed,  and  at 
a  meeting  of  creditors  held  the  next  day 
they  refused  to  assent  to  it  Four  or  ^ve 
days  afterwards  the  second  deed  was  pre- 
pared and  executed  by  a  large  minority  of 
creditors,  and  the  first  question  was,  whe- 
ther that  deed  was  invalidated  by  the 
execution  of  the  former  deed.  After  some 
hesitation  his  Lordship  was  of  opinion  that 
it  was  not,  because  the  first  deed  was  only 
intended  to  be  operative  in  case  the  cre- 
ditors concurred,  and  as  none  of  them 
executed  it,  it  must  be  considered  in  the 
nature  of  an  escrow,  and  the  event  in 
which  it  was  to  become  operative  had  not 
occurred. 

It  had  then  been  objected  that  the  second 
deed  was  invalid,  as  containing  unreason- 
able clauses.  If  the  deed  were  legally 
invalid,  the  law  must  not  be  strained  to 
support  it;  but  the  Court  was  always  anx- 
ious to  give  effect  to  a  transaction  that  was 
bona  fide  and  intended  to  have  an  honest 
effect.  His  Lordship  then  proceeded  to 
examine  the  clauses  which  had  been  ob- 
jected to  as  unreasonable.  With  regard 
to  the  clause  which  directed  the  payment 
of  the  costs  of  the  first  deed  as  well  as  of 
the  second,  he  did  not  think  there  was 
anything  unreasonable  in  that,  as  it  was  a 
very  small  matter  and  all  part  of  the  same 
transaction.  Another  clause  objected  to 
was  that  which  required  creditors  to  verify 
their  debts  by  solemn  declaration  within 
two  months;  and  this  clause  would,  no 
doubt,  vitiate  the  deed  if  it  were  made 
binding  on  non-assenting  creditors;  bat  it 
was  only  made  binding  on  those  mditora 
who  executed  the  deed,  for  by  the  last 
clause  it  was  provided  that  if  there  was 
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aDything  in  the  deed  not  authorized  by  the 
proTiflions  of  the  act,  it  should  be  obli- 
gatoiy  only  on  the  assenting  creditors. 
There  was  nothing  unreasonable  in  the 
assenting  creditors  agreeing  to  bind  them- 
selves. Then,  as  to  the  clause  which 
provided  that  no  former  dividends  should 
be  disturbed,  this  was  precisely  what  would 
have  taken  place  if  the  estate  had  been 
administered  in  bankruptcy.  The  deed 
appeared  to  have  been  executed  in  perfect 
good  £uth,  and  though  it  might  contain 
some  clauses  that  would  vitiate  it  if  they 
«tood  alone,  the  clause  which  made  them 
binding  only  on  the  assenting  creditors 
deprived  them  of  their  unreasonableness. 
He  thought  the  deed  ought  to  be  supported, 
and  discharged  the  order  of  the  Commis- 
aioner. 


Solioitora— Mr.  Heathfield  Toung,  for  appeUant; 
Mr.  8.  B.  Somerville,  for  retpondent. 


JURT,  L.C.  "J 
>ril  22.  f 

ORTH,  L.C.  ( 

I ;  Dec.  6.   J 


WssTBUitT,  L.C. 

April ; 
Cranworth, 
Nov.  8 : 


Ex  parte  tripp,  t« 
re  TRIPP. 


Fined  Examination — Adjournment  sine 
die — SubsequeiU  Trading — Second  Bank- 
ruptcy, 

The  a^ioumment  of  the  final  examination 
of  a  bankrupt  sine  die  is  no  bar  to  a  future 
application  to  pass  the  examinationj  although 
by  the  words  of  the  order  liberty  to  apply  be 
not  given;  and  therefore^  where  the  Commis- 
sioner refused  to  appoint  a  day  for  the  bank- 
rupt to  pass  his  final  examinatiofiy  on  the 
ground  that  it  had  already  been  adjourned 
sine  diey  the  matter  was  upon  appeal  re- 
ferred back  to  the  Commissioner  to  name  a 
day, 

A  trader  became  bankrupt  in  1857.  His 
last  examination  vnts  adjourned  sine  die,  and 
he  then  went  abroad  ufithout  having  obtained 
his  certificate,  and  carried  on  business  abroad 
till  1865,  when  he  returned  to  this  counr 
try  and  presented  a  second  petition  in  Bank- 
ruptcy, An  application  to  pass  his  last 
examination  under  the  old  bankruptcy  was 
again  adjourned  sine  die,  on  the  ground  that 
he  had  failed  to  explain  matters  laid  to  his 
charge  in  1857,  and  also  thcU  he  had  given 


no  satisfactory  accottnt  of  his  subsequent 
transactions;  and  by  an  order  made  in  the 
second  bankruptcy  the  last  examination  was 
also  adjourned  sine  die,  with  liberty  to  apply 
when  the  proceedings  under  the  former  bank' 
ruptcy  should  be  completed;  and,  upon  ap- 
peal, both  orders  were  affirmed. 

This  was  an  appeal  by  the  bankrupt  fix)m 
an  order  of  Mr.  Commissioner  Qoulbum, 
refusing  to  appoint  a  day  for  the  bankrupt 
to  make  application  to  pass  his  last  exami- 
nation. 

The  bankrupt  was  a  dealer  in  mining  and 
other  shares  and  public  securities,  from  1851 
to  1857,  when  he  was  adjudicated  bankrupt 
upon  his  own  petition,  filed  the  20th  of 
February,  1857.  The  last  examination 
was  adjourned  till  the  20th  of  May^,  and  on 
that  day  adjourned  sine  die  on  the  opposi- 
tion of  three  creditors  to  whom  he  owed  in 
the  aggregate,  2,233/.,  the  Commissioner 
(Mr.  Commissioner  Fonblanque)  being  of 
opinion  that  certain  entries  made  by  the 
bankrupt  in  his  books  relating  to  his  transac- 
tions with  those  creditors  were  false  entries 
within  the  meaning  of  the  256th  section 
of  the  Bankrupt  Law  Consolidation  Act, 
1849,  and  were  made  with  intent  to  conceal 
the  state  of  his  affairs  and  deceive  the  cre- 
ditors. 

The  bankrupt  did  not  appeal  against  this 
order,  but  left  the  countiy  and  went  into 
business  as  a  banker  and  agent  in  finance 
matters  at  Paris,  in  which  he  continued  till 
the  commencement  of  the  year  1865,  when 
he  came  over  to  England,  and  on  the  16th 
of  January  filed  another  petition  in  Bank- 
ruptcy. As,  however,  the  second  bankruptcy 
could  not  be  proceeded  with  until  the  bank- 
rupt had  cleared  himself  from  the  bank- 
ruptcy of  1857,  application  was  made  under 
the  160th  section  of  the  Bankruptcy  Act, 
1861,  for  the  Court  to  appoint  a  public  sit- 
ting for  the  hearing  of  the  last  examina- 
tion. A  public  meeting  was  accordingly 
advertised  for  the  9th  of  February,  but  on 
the  ground  of  the  meeting  having  been 
improperly  appointed  and  advertised,  the 
Commissioner  declined  to  hear  the  case, 
except  it  were  brought  on  by  way  of  a 
preliminaiy  application,  supported  by  affi- 
davits. Such  an  application  was  accordingly 
made  and  dismissed  on  the  16th  of  March. 
Hence  the  present  appeal. 
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Mr,  Bacon  and  Mr,  Sargood  appeared 
for  the  bankrupt,  the  appellant. 

Mr,  Bagleyy  for  the  opposing  creditors. 

Mr,  Refdy  for  the  assignee  under  the 
bankruptcy  of  1857,  was  proceeding  to 
argue  in  support  of  the  application,  when 
he  was  stopped  bj 

The  Lord  Chancellor  (Lord  West- 
bury),  who  said — I  do  not  think  I  should 
hear  any  further  arguments  in  support  of 
this  application,  for  two  reasons  :  first,  be- 
cause I  am  already  in  favour  of  it,  and, 
secondly,  because  if  I  were  to  hear  further 
arguments,  Mr.  Bagley  might  say  I  had 
decided  on  an  argument  which  he  had  had 
no  opportunity  of  answering.  The  assignee's 
view  of  the  case  is  a  view  that  ought  to 
have  been  presented  to  me  immediately 
after  the  counsel  for  the  bankrupt  sat  down; 
but  I  think  it  is  quite  plain  in  this  matter 
that  there  has  been  a  misapprehension  on 
the  part  of  the  Commissioner  of  the  mean- 
ing and  effect  of  Mr.  Commissioner  Fon- 
blanque's  judgment.  When  a  Commissioner 
thinks  fit  to  adjourn  the  examination  of  a 
bankrupt  sine  die^  it  is  a  matter  that  still 
remains  within  his  power,  and  subject  to  his 
jurisdiction,  to  appoint  any  day  on  which 
the  bankrupt  may  come  up  fur  examination. 
The  adjournment  of  an  examination  ex  vi 
termini  involves  this  hypothesis,  that  at 
some  future  day,  although  that  day  is  not 
named,  the  bankrupt  may  apply  for  his  ex- 
amination, and  an  adjournment  of  a  thing 
cannot  passibly  be  confounded  with  an 
order  finally  refusing  it,  though  the  inters 
pretation  which  seems  to  have  been  put 
upon  Mr.  Commissioner  Fonblanque's  onier 
was  this,  that  the  word  "adjourn"  was 
equivalent  to  "  finally  refuse,"  and  that  the 
order,  therefore,  would  have  concluded  Mr. 
Conmiissioner  Fonblanque  himself  from 
afterwards  entertaining  any  application  by 
the  bankrupt  to  pass  his  last  examination. 
If  I  were  to  lay  down  or  approve  of  any 
such  rule,  I  should  be  introducing  a  prac- 
tice quite  at  variance  with  what  has  always 
subsisted,  and  quite  inconsistent,  which  is 
much  more  important,  with  good  sense 
and  reason  and  right.  Although,  it  may 
be  very  requisite  on  many  occasions  to 
make  orders  for  the  adjournment  of  an 


examination  nne  die^  it  is  not  to  be  for  a 
moment  supposed  that  it  is  not  in  the 
power  of  the  Commissioner  to  entertain  an 
application  to  pass  that  examination,  even 
though  the  order  he  has  made  adjouimng 
it  indefinitely  does  not  contain  any  snti 
words  as  these,  "  with  liberty  to  the  bank- 
rupt to  apply."  That  liberty  is  in  the 
nature  of  things  still  in  the  power  of  the 
bankrupt,  and  it  being  a  liberty  which 
the  bankrupt  has,  it  must  in  the  nature  of 
things  always  be  in  the  power  of  the 
Commissioner  to  entertain  the  applicatiou; 
otherwise  there  would  be  this  preposterous 
result,  that  an  order  adjourning  the  exa- 
mination of  a  bankrupt  sirte  die  would  be 
more  penal  and  injurious  in  its  conse- 
quences than  even  an  order  refusing  him 
his  discharge.  But  in  this  case  it  would, 
for  the  reasons  which  have  been  given  to 
me  in  argument,  be  highly  injurious  to  all 
parties  to  refuse  to  allow  the  bankrupt  to 
pass  his  last  examination.  I  mean  injurious 
to  the  creditors,  as  well  th(>se  under  the 
last  adjudication  as  those  under  the  first 
adjudication;  and  it  would  be  utterly  im- 
possible to  regulate  and  determine  what 
are  their  respective  rights  with  regard  to 
any  property  of  the  bankrupt  until  the 
proceedings  under  the  first  adjudication 
are  brought  to  such  a  pass  that  we  can 
ascertain  to  a  certainty  what  property  of 
the  bankrupt  is  to  be  distributed  under 
that  bankruptcy;  and  that  cannot  be  done 
effectually  until  a  further  opportunity  is 
given  to  the  bankrupt  of  passing  his  last 
examination.  Therefore,  reverse  the  Com* 
missioner's  order,  and  refer  it  back  to  the 
Commissioner,  with  a  direction  to  appoint 
a  day  on  which  the  bankrupt  shall  apply 
to  pass  his  further  examination  under  the 
bankruptcy  of  1857.  Care  must  be  taken 
that  it  is  not  to  contain  by  any  implication 
a  direction  to  the  Commissioner  to  pass 
him;  I  only  direct  him  to  appoint  a  day 
on  which  the  bankrupt  shall  apply  for 
leave  to  pass  his  last  examination.  With 
regard  to  the  costs,  the  opposing  cre- 
ditors were  compelled  to  come  here  by 
rea«<on  of  the  order  of  the  Commissioner, 
and  they  therefore  must  have  their  costs 
out  of  the  estate,  as  will  also  the  assignee 
under  that  bankruptcy.  The  bankrupt  may 
take  back  his  deposit,  but  I  cannot  give 
him  any  costs. 
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June  7. — The  bankrupt  now  applied  to 
the  Commissioner,  in  pursuance  of  the 
Lord  Chancellor's  decision,  to  name  a  day 
for  passing  his  last  examination.  The  hear- 
ing of  this  application  was  adjourned  till 
the  12th  of  June,  when  the  bankrupt  was 
to  come  up  for  his  last  examination  under 
the  bankruptcy  of  1865.  On  the  latter 
day  judgment  was  reserved  as  to  the  appli- 
cation under  the  old  bankruptcy,  and  the 
application  under  the  new  bankruptcy  was 
adjourned  till  the  19th  of  June,  when  Mr. 
Commissioner  Goulburn  delivered  judg- 
ment in  the  matter  of  the  old  bankruptcy, 
again  adjourning  the  last  examination  nne 
die  on  tiie  ground  that  the  bankrupt  had 
failed  to  satisfy  the  Court  of  the  fullness  or 
accuracy  of  his  accounts,  or  to  explain  the 
matters  laid  to  his  charge  on  his  examina- 
tion in  1857;  and  also  that  since  the  accounts 
were  rendered  the  bankrupt  had  had  veiy 
many  pecuniary  transactions,  and  had  re- 
ceived and  paid  very  large  amounts  of 
money  and  been  possessed  of  considerable 
estate,  as  to  all  of  which  those  accounts 
were  silent,  but  which  it  was  important  for 
the  creditors  to  know,  and  the  bounden  duty 
of  the  bankrupt  to  disclose,  he  being  uncer- 
tificated and  having  absented  himself  from 
his  creditors  ever  since  his  last  examina* 
tion  in  1857. 

On  the  22nd  of  June  the  Commissioner 
delivered  judgment  in  the  case  of  the  bank- 
ruptcy of  1 865;  and  it  appearing  that  under 
the  adjudication  of  1857  the  bankrupt  had 
not  finished  his  examination,  but  the  same 
had  been  twice  adjourned  sine  di^,  and  that 
all  the  accounts  rendered  by  the  bankrupt 
under  the  later  bankruptcy  had  been  wrong 
and  insufficient  for  the  full  discovery  of  his 
estate  and  effects,  the  statement  prescribed 
by  the  93rd  section  of  the  act  of  1861 
being  confessedly  wrong  in  omitting  many 
creditors  of  large  amounts,  and  that  the 
statement  of  accounts  under  the  last  bank- 
mptcy,  professing  to  be  made  under  the 
141st  section,  and  the  general  order  thereon, 
was  altogether  insufficient  for  the  disclo- 
sure of  the  estate,  for  these  and  other 
reasons  his  Honour  adjourned  the  sitting 
siTie  diey  with  liberty  to  the  bankrupt  to 
apply  for  a  further  day  to  be  named  where- 
on to  pass  his  last  exandnation  and  apply 
for  his  order  of  discharge,  when  the  pro- 
ceedings under  the  former  bankruptcy  should 


be  completed,  and  when  he  shotdd  be  pre- 
pared under  the  present  bankruptcy  with 
full  accounts,  &c 

The  bankrupt  appealed  against  both 
these  orders. 

Mr,  Bacon  and  Mr.  Sargoody  for  the 
appellant. 

Mr,  Bagley^  for  the  respondent. 

Mr,  Reedf  for  the  assignee. 

The  Lord  Chancellob  (Lord  Crak- 
worth). — ^I  think  this  is  a  very  clear 
case  indeed,  and  that  the  Commissioner 
acted  rightly  in  both  these  orders.  The 
bankrupt  became  bankrupt,  as  a  stock- 
broker, in  1857,  and,  for  some  reason, 
the  last  examination  was  adjourned  sine 
die,  and  the  order  has  never  been  ap- 
pealed against.  Then,  what  is  the  bank- 
rupt's course]  He  goes'  abroad,  enters 
into  transactions,  and  sets  up  a  bank  at 
Paris,  in  which  he  says  very  large  sums  of 
money  passed  through  his  hands,  and  he 
comes  back  again  here,  this  year,  and  asks, 
as  a  matter  of  course,  to  be  aUowed  to  pass 
his  last  examination  under  the  bankruptcy 
of  1857,  without  giving  any  account  of 
what  has  happened  in  the  mean  time.  I 
think  it  would  be  a  satire  upon  justice  if 
the  Commissioner  had  taken  any  other 
course  than  he  did,  namely,  to  say,"  You  are 
not  entitled  to  pass  your  last  examination 
until  you  have  given  me  an  account  of  what 
has  happened  in  the  mean  time."  It  is  very 
true  he  may  not  be  able  to  give  such  an 
account  as  a  person  that  had  honestly  kept 
all  his  books  or  a  solvent  person  might  have 
given.  When  it  is  said  he  must  give  a  good 
account,  that,  of  course,  must  be  taken  with 
a  qualification  as  meaning  such  an  account 
as,  under  the  circumstances,  it  is  possible 
to  give  of  what  he  has  done.  Therefore, 
under  the  first  bankruptcy,  the  Commis- 
sioner was  clearly  right  not  to  let  this  man 
proceed  under  it  until  he  had  given  an  ac- 
count of  what  had  happened  in  the  eight 
years  that  had  elapsed  since  the  first  adju- 
dication. Exactly  the  same  thing  occurs  in 
the  second  bankruptcy.  The  last  examina- 
tion was  adjourned  until  the  first  bankruptcy 
should  be  got  rid  of,  with  protection  for 
twenty-one  days,  not  to  be  renewed  without 
notice.  That  was  perfectly  right,  because 
creditors,  under  the  second  bankruptcy, 
have  a  perfect  right  to  have  an  account  of 
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eyerythmg,  in  order  that  they  may  ascertain 
what  is  coming  to  them.  They  are  entitled, 
just  as  the  creditors  under  the  first  bank- 
ruptcy are  entitled,  to  have  accounts  of  all 
those  transactions  that  have  taken  place, 
and  which  amount,  by  his  own  account,  to 
millions.  It  may  be  he  may  not  be  able  to 
give  a  satisfactory  account;  what,  I  am 
afraid,  is  much  more  certain  is,  that  he  will 
be  imable  to  give  any  account  as  to  there 
being  assets  coming  to  these  parties.  It  is 
perfectly  clear  that  this  person  b  not  to 
hold  his  creditors  at  defiance  in  the  way  he 
seems  to  me  to  be  doing,  and,  therefore,  I 
think  the  Ck)mmissioner  was  perfectly  right 
in  both  orders,  and  I  dismiss  both  these 
appeals  with  costs. 


Solioiton — Maam.  A»hant  k  Co,,  for  huiknipt; 
Meaan.  Linklater  k  Hackwood,  for  craditon. 


Cranworth,  L.C. 
Dec.  20. 


Ex  parte  oolemere, 
in  re  colemerb. 


Act  of  Bankruptcy — Fraudulent  Assign- 
ment 

An  assignment  hya  trader  of  all  his  pro- 
perty^ for  the  purpose  of  raising  money  to  en- 
able him  go  on  toith  his  trade,  is  not  an  act 
of  bankruptcy.  Nor  will  the  secret  intention 
of  the  trader  to  apply  the  money  in  payment 
of  certain  creditors  in  preference  to  others 
make  it  an  act  of  bankruptcy  if  the  person 
advancing  the  money  was  no  party  to  the 
fraud. 

This  was  an  appeal  from  the  decbion  of 
the  Commissioner  of  the  Birmingham  Dis- 
trict Court  of  Bankruptcy,  confirming  the 
a^yudication. 

Ann  Colemere,  the  alleged  bankrupt,  was 
in  business  as  a  grocer  and  provision-dealer 
in  Ellesmere ;  and  the  act  of  bankruptcy 
relied  upon  was  a  bill  of  sale  of  all  her  real 
and  personal  estate  and  effects,  stock  in 
trade,  household  furniture,  goods,  chattels 
and  other  effects,  including  book  debts,  in 
consideration  of  150/. 

The  money  was  advanced  to  Mr.  Cole- 
mere  on  the  19th  of  April,  1865,  by  Mr. 
Saltar,  a  solicitor  at  Ellesmere,  out  of  a 
larger  sum  of  money  belonging  to  a  Mr. 
Canley,   a  smith  and   farrier  there,   and 


placed  in  his  hands  for  investment,  but  the 
bill  of  sale  was  not  actually  executed  till 
the  18th  of  May.  On  the  25th  of  May, 
Caisley  having  taken  possession,  sold  and 
transferred  the  goodwill  and  stock-in-trade 
to  one  lindop,  a  former  shopman  of  Mrs. 
Colemere,  and  Lindop  took  possession,  and 
caused  his  own  name  to  be  put  over  the 
shop.  Mrs.  Colemere,  however,  still  re- 
tained possession  of  the  furniture,  and  lived 
in  the  house. 

The  whole,  or  very  nearly  the  whole  of 
the  150/.  advanced  by  Carsley  was  applied 
by  Mrs.  Colemere  in  the  payment  of  exist- 
ing debts. 

On  the  8th  of  June,  1865,  Mrs.  Cole- 
mere was  adjudicated  bankrupt  on  the 
petition  of  the  Whitchurch  and  Elleemere 
Banking  Company,  to  whom  she  was  in- 
debted upon  a  guaranti& 
The  case  was  argued  by 
Mr.  De  Oex  and  Mr.  Fry,  for  the  appel- 
lant; and 

Mr.  Bacon  and  Mr.  Kay,  for  the  peti- 
tioning creditors. 

The  following  cases  were  cited : 
Wkitwell  V.  Thompson,  1  Esp.  68. 
Button  V.  Cruttwell,  1   EL  <k  R  15; 
s.  c.  22  Law  J.  Rep.  (n.s.)  Q.B.  7& 
Harris  v.  Rickett,  4  Hurl  dc  N.  1 ; 
s.  c.  28  Law  J.  Rep.  (n.s.)  ExcL  197. 
Bittlestone  v.  Cooke,   6  EL  <fe  B.  296 ; 
8.  c.  25  Law  J.  Rep.  (n.s.)  Q.E  281. 
Penndl  v.  Reynolds,  11  Com.  B.  Bep. 

N.S.  709. 
Harwood  v.  Bartlett,  6  Bing.  N.C.  61  ; 
s.  c.  8  Sc  171 ;  9  Law  J.  Repi  (K.&) 
C.P.  105. 
Whitmore  v.  Claridge,  31  Law  J.  Ecp. 

(N.a.)  Q.B.  141. 
Rose  V.   Haycock,    1  Ad.   &  K  460; 

s.  c.  3  N.  <&  M.  644. 
Baxter  v.  Pritchard,  1  Ad.  <k  K  456 ; 
s.  c.  3  N.  <fe  M.  638;  3  Law  J.  Bep. 
(n.s.)  K.B.  185. 

The  Lord  Chancellor. — This  is  an 
important  general  question,  and  it  has  heen 
very  ably  argued  on  both  sides;  but  I  con- 
fess I  do  not  entertain  any  doubt  on  the 
point,  and  I  am  clear  there  has  been  no 
act  of  bankruptcy  here. 

With  regard  to  the  &cts,  it  i^peaxs  that 
Mrs.  Colemere,  the  alleged  bankrupt,  was 
carrying  on  a  small  business,  in  the  town 
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of  Ellesmere,  in  the  beginniag  of  this 
year.  She  was,  no  doubt,  in  embar- 
rassed circumstances — how  far  that  was 
known  to  others  does  not  appear;  but 
ahe  applied  in  the  month  of  April  to  her 
solicitor,  Mr.  Salter,  to  try  and  effect 
through  him  a  loan  of  money.  Mr. 
Salter  had  in  his  hands  200^.,  belong- 
ing to  another  client  of  his  of  the  name  of 
Carsley,  a  blacksmith  in  the  neighbourhood. 
He  had  that  money  in  his  himds  for  the 
purpose  of  putting  it  out  at  interest ;  and 
he,  in  order  to  further  the  views  of  the 
client  who  wanted  to  borrow,  and  at  the 
same  time  the  views  of  the  client  who  wanted 
to  lend,  agreed  that  he  wotdd  invest  150Z., 
part  of  Carsley's  money  which  he  held  in 
his  hands,  on  loan  to  Mrs.  Colemere,  upon 
sn  assignment  to  him  of  all  her  stock  in 
trade  and  property  by  way  of  security. 
Was  that  or  was  that  not  an  act  of  bank- 
ruptcy on  the  part  of  Mrs.  Colemere  1  I 
do  not  think  that  the  additional  circum- 
stances which  are  proved  in  evidence  really 
tend  to  throw  any  light  whatever  upon  the 
subject  It  appears  to  me  that  this  loan 
having  been  made,  and  I  must  take  it  the 
agreement  for  the  bill  of  sale,  the  security, 
having  been  made  also  on  the  19th  of 
April — for  that  is  not  disputed — ^the  bill 
of  sale,  although  not  actually  executed  till 
the  18th  of  May,  must  be  treated  as  part 
of  the  same  transaction.  It  appears  that 
on  the  25th  of  the  following  month  of 
May,  five  weeks  after  the  money  was  ad- 
vanced, all  the  stock  and  property  were 
assigned  to  another  person,  and  Mrs.  Cole- 
mere was  manifestly  insolvent.  That  might 
have  been  the  motive  in  her  mind  which 
induced  her  to  give  up  this  property;  and 
when  she  got  tkds  money,  150Z.,  she  meant 
to  apply  it  in  paying  creditors,  who  she 
thought  had  a  preferable  claim  to  that  of 
the  bank.  That  I  know  not  It  may  be,  or 
may  not ;  but  for  the  reason  I  will  state, 
I  do  not  think  that  of  the  slightest  im- 
portance. 

Now,  the  act  of  parliament  says,  that  if 
any  trader  shall  make  or  cause  to  be  made 
any  fraudulent  grant  or  conveyance  of  his 
lands,  tenements,  goods  or  chattels,  &c., 
he  shall  be  deemed  to  have  committed  an 
act  of  bankruptcy.  Well,  early  after  that 
enactment  was  made — it  is  a  substantial 
repetition  of  a  very  old  enactment  passed 
Nxw  Sbrub,  85. — Baxkb. 


in  the  reign  of  James  the  First — it  was 
held  that  any  assignment  made  by  a  trader 
of  all  his  goods  was  necessarily  a  fraudu- 
lent assignment,  because  it  prevented  him 
from  carrying  on  his  trade.  Therefore, 
whenever  a  trader  had  assigned  all  his 
goods  he  had  necessarily  committed  an 
act  of  bankruptcy.  But  in  comparatively 
modem  times  a  very  reasonable  qualifica- 
tion has  been  introduced;  the  assignment 
must  be  an  assignment  not  for  the  purpose 
of  raising  money  to  enable  him  to  go  on 
with  his  trade,  but  for  the  purpose  of 
paying  some  favoured  creditor  or  all  his 
creditors,  other  than  through  the  instru- 
mentality of  the  Court  of  Bankruptcy.  In 
either  case  it  was  an  act  of  bankruptcy. 
But  if  it  was  for  the  purpose  of  enabling 
him  to  raise  money  to  go  on  with  his 
trade,  that  cannot  be  called  a  fraudulent 
act  as  tending  to  defeat  and  delay  his 
creditors.  It  might  be  probably  the  wisest 
step  he  could  have  taken  to  promote  the 
interests  of  his  creditors.  That  being  so, 
many  cases  have  arisen  in  modem  times 
of  the  application  of  those  principles  to 
the  enactment  as  contained  in  the  Bank- 
raptcy  statutes. 

Now,  in  this  case,  I  think  upon  the  facts 
I  must  come  clearly  to  this  conclusion,  cer- 
tainly, that  Mr.  Carsley  did  not  know  that 
he  was  lending  this  money  for  any  fraudu- 
lent purpose  of  delaying  creditors;  and  I 
think  I  must  also  come  to  the  conclusion 
that  neither  was  that  known  to  Mr.  Salter, 
who  was  his  solicitor  and  the  solicitor  of 
Mrs.  Colemere.  I  think  I  may  assume  that 
Mr.  Salter  knew  that  Mrs.  Colemere  had 
pressing  creditors.  Indeed,  she  applied  to 
him  b^use  she  had  some  pressing  cre- 
ditors, and  she  wanted  to  get  the  money. 
But  that  does  not  appear  to  me  at  all  to 
lead  to  the  inference  that  Mr.  Salter  knew 
she  was  insolvent,  or  that  she  meant  to  apply 
this  money  otherwise  than  in  the  most 
legitimate  way  for  the  purposes  of  her 
trade.  It  was  said  that  what  was  known 
to  the  client  must  have  been  known  to  the 
solicitor.  That  must  be  taken  with  great 
qualification.  Certainly,  when  a  solicitor 
is  acting  for  both  parties,  facts,  which  are 
important  and  which  are  known  to  the 
solicitor,  may  be  said  to  be  known  to  both 
parties;  it  is  carrying  that  proposition  a 
great  deal  further  to  say,  that  facts  known 
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to  the  client  are  to  be  taken  as  known  to 
the  solicitor.  But  to  say  that  a  fact  not 
connected  with  the  loan  of  the  money,  but 
a  fact  which  was  in  the  mind  of  the  bor- 
rower as  to  how  she  intended  to  dispose  of 
the  money  which  she  borrowed  when  she 
got  it  should  be  known  to  the  solicitor, 
seems  to  me  to  be  perfectly  preposterous. 
Therefore  I  cannot  look  at  this  case  in  any 
other  way  than  that  Carsley  had  150/. 
which  he  honestly  lent  to  this  lady  upon 
the  assignment  of  all  her  property,  that 
assignment  being  made  concurrently  with 
his  advance. 

The  point  which  at  one  time  pressed 
me  in  the  argument,  catching  some  of  the 
expressions  as  well  as  I  could  in  some 
of  the  cases,  was,  whether  an  assignment  of 
all  the  property  might  not  in  the  view  of 
the  law  be  taken  to  be  of  itaeU  prima  facte 
evidence  that  it  was  fraudulent,  throwing 
on  the  person  lending  money  the  burden 
of  proving  that  it  was  not  fraudulent.  I 
am  not  clear  that  in  this  case  this  would 
have  made  any  difference  to  my  mind,  be- 
cause I  do  not  think  that  in  any  view  of 
the  case  this  assignment  could  be  said  to 
have  been  fraudulent.  The  only  suggested 
fraud  is  not  that  the  transaction  itself  was 
tending  to  delay  the  creditors,  but  that 
the  mode  in  which  the  person  who  got  the 
money  meant  to  deal  with  it  would  after- 
wards delay  the  creditors.  I  do  not  think 
that  that  would  be  considered  a  fraudulent 
act ;  but  on  considering  the  authorities,  and 
weighing  the  case  in  my  mind,  I  am  clear 
that  the  law  goes  much  beyond  that.  It 
does  not  throw  upon  the  person  lending 
the  money  the  obligation  of  shewing  that 
it  was  honest  A  person  lending  money 
upon  an  assignment  of  all,  is  just  like  a 
person  lending  money  upon  an  assignment 
of  half;  it  is  a  transaction  which  the 
party  lending  has  a  right  to  suppose  is 
perfectly  honest,  and  will,  or  at  all  events 
may,  conduce  to  the  interests  of  the 
creditors,  instead  of  defeating  them.  I 
adhere  to  the  doctrine  as  laid  down  by 
Mr.  Justice  Willes,  in  Pennell  v.  Reynolds, 
as  it  appears  to  me  very  substantially 
and  correctly  :  *'  A  person  dealing  hwia 
fide  with  the  bankrupt  would  be  safe. 
Unless  he  knows,  or  from  the  very  nature 
of  the  transaction  must  be  taken  necessarily 
to  have   known,   that  the  object  was  to 


defeat  and  delay  the  creditors,  the  deed 
cannot  be  imp^ched''  I  also  refer  to  an 
observation  of  a  very  able  Judge,  whose 
loss  we  deplore,  namely,  Mr.  Justice  Cromp- 
ton,  in  BiUUstone  v.  Cooke,  that  it  is  very 
consistent  with  the  present  mercantile  usage 
that  these  advances  should  now  be  made, 
and  he  suggests  something  which  shews  to 
me  the  great  difficulty  there  would  havebeen 
about  this  doctrine  of  an  assignment  of 
all  being  necessarily  fraudulent  when  first 
established  He  suggests  a  difficulty,  be- 
cause even  according  to  the  doctrine 
then  held,  if  a  trader  pledged  his  whole 
property  in  separate  parcels  to  different 
pledgees,  the  transactions  would  not  be 
impeachable  ;  and  he  says  it  is  difficult  to 
see  why  the  transaction  should  be  invahd 
if  all  the  property  is  included  in  one  pledge 
to  one  person,  if  that  be  most  convenient 
On  these  authorities  it  appears  to  me,  there- 
fore, that  this  is  a  perfecUy  unimpeachable 
deed. 

Then  Mr.  Bacon  says  the  deed  may  be 
unimpeachable,  and  yet  it  may  be  an  act  of 
bankruptcy.  That  I  cannot  understand; 
because  if  the  deed  is  impeachable,  it  can 
only  be  impeachable  so  as  to  constitute  an 
act  of  bankruptcy  because  it  is  fraudulent ; 
but  if  it  is  fraudulent,  the  deed  is  void.  It 
will  not  be  an  act  of  bankruptcy,  because 
the  person  who  receives  the  money  has  it 
in  contemplation  possibly  to  deal  with  the 
money  in  some  way  that  may  constitute  an 
act  of  bankruptcy.  That  is  not  what  can 
be  looked  to  in  considering  whether  the 
deed  itself  is  fraudulent.  'Hie  deed  itself, 
if  fraudulent,  would  be  impeachable ;  if  not 
impeachable,  it  is  not  an  act  of  bank- 
ruptcy. 

In  my  opinion,  therefore,  the  Commis- 
sioner has  come  to  an  erroneous  conclusion 
in  this  case;  and  consequently  the  adjudicar 
tion  must  be  annulled,  and  the  deposit 
must  be  returned. 

SoUdtorB — Meisn.  Oarke,  Gray  k  Woodeodc, 
agents  for  Measn.  Rawlins  k  Rowley,  BinnxDg' 
ham,  for  appellant ;  Messrs.  Canli£Pe  ft  Beanmont^ 
agento  for  Mr.  J.  G.  Etches,  Wlutdkordi,  for 
respondents. 
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Craitwokth,  L.C.  )  Ex  parte  edwaeds,  in 
Nov.  15.  J         re  pbyterch. 

The  Bankrupt  Lato  Consolidation  Act, 
1849  (12<fcl3  Vict,  c.  106),  *.  204.— 
Renewal  of  Debt, 

Before  the  Bankrupt  Law  Consolidation 
Act,  1849,  came  into  operation,  a  certificated 
bankrupt  gave  to  a  creditor  a  promissory 
note  for  the  amourU  of  a  debt  incurred  before 
the  bankruptcy.  After  the  passing  of  that 
€ict,  the  204kth  section  of  which  enacts  that  a 
bankrupt  shodl  not  be  liable  upon  any  pro- 
mise to  pay  a  debt  discharged  by  his  certifir 
cote,  the  bankrupt,  having  paid  off  part  of 
the  money  due  on  the  promissory  note,  gave 
a  fresh  promissory  note  for  the  balance,  in 
substitution  for  the  original  note: — Held, 
that  the  validity  of  the  new  note  was  not 
affected  by  the  act  of  1849,  the  note  in  sub- 
stitution for  which  it  was  given  having  been 
given  at  a  time  when  it  was  lawful  for  a 
bankrupt  to  renew  a  debt  contracted  prior 
to  his  bankruptcy. 

On  the  4th  of  June,  1849,  William 
Prytereh,  who  had  been  banknipt,  but  had 
obtained  his  certificate,  gave  to  Mr.  Ed- 
wards a  promissory  note  for  120/.  in  satis- 
fifcction  of  a  debt  incurred  prior  to  the  bank- 
ruptcy. 

The  Bankrupt  Law  Consolidation  Act, 
1849,  came  into  operation  on  the  11th  of 
October,  1849,  and  by  the  204th  section  of 
that  act  it  was  enacted,  that  "  no  bankrupt 
after  his  certificate  shall  have  been  allowed 
shall  be  liable  to  pay  or  satisfy  any  debt, 
claim  or  demand  from  which  he  shidl  have 
been  discharged  by  virtue  of  such  certificate, 
or  any  put  of  such  debt,  claim  or  demand 
upon  any  contract,  promise  or  agreement 
made  after  the  issuing  of  the  fiat  or  filing 
of  the  petition  for  adjudication  of  bank- 
ruptcy ;  and  if  any  bankrupt  be  sued  upon 
any  such  contract,  promise  or  agreement, 
he  may  plead  the  general  issue,  and  give 
this  act  and  the  special  matter  in  evidence" 

Prytereh  afterwards  paid  Edwards  20/. 
on  account,  and  in  1855  gave  him  a  fresh 
promissory  note  for  100/.,  the  balance  of 
the  debt.  He  afterwards  paid  further  sums 

(1)  ThiB  section  is  now  repealed,  and  the  164  th 
section  of  the  Bankruptcy  Act,  1861,  substituted. 


on  account ;  and  on  the  17th  of  July,  1861, 
gave  a  new  note  for  78/.,  the  balance  then 
remaining  due,  in  exchange  for  the  100/. 
note. 

Edwards  sued  upon  this  note,  and  re- 
covered judgment  and  levied  execution; 
and  on  the  1 1th  of  January,  1864,  filed  his 
petition  for  adjudication  in  bankruptcy. 

Prytereh  was  accordingly  adjudicated 
bankrupt;  but  the  Commissioner  of  the 
Liverpool  District  Court  of  Bankruptcy 
(Mr.  Commissioner  Perry)  annulled  the 
adjudication,  on  the  ground  that  the  note 
which  constituted  the  petitioning  creditor's 
debt  was  an  accommodation  note,  and  given 
without  consideration. 

Mr.  Edwards  now  appealed  from  thb 
decision. 

Mr,  Bacon  and  Mr,  Tate  Lee,  for  the 
appellant — Before  the  passing  of  the  Bank- 
rupt Law  Consolidation  Act  of  1849  a 
bankrupt  was  perfectly  capable  of  reviving 
any  debt  from  which  he  was  discharged  by 
his  certificate,  subject  only  to  the  5  &  6 
Vict  c.  122.  8.  43,  which  required  the 
agreement  to  pay  to  be  in  writing  signed 
by  him.  There  wjus  nothing,  therefore,  to 
invalidate  the  note,  which  was  given  before 
the  act  of  1849  came  into  operation;  and 
the  subsequent  notes  were  given  for  the 
balance  due  from  time  to  time  on  that  note, 
and  not  by  way  of  renewal  of  the  original 
debt. 

Mr,  E,  H,  Reed,  in  support  of  the  Com- 
missioner's decision,  contended  that  the 
note  of  the  17th  of  July,  being  given  in  dis- 
charge of  a  debt  that  was  barred  by  the  cer- 
tificate, did  not  constitute  a  good  petitioning 
creditor's  debt,  and  the  adjudication  ought 
to  be  annulled. 

The  Lord  Chakcellok,  without  hearing 
a  reply,  said  there  was  no  doubt  that  at  the 
time  the  original  note  was  given,  it  was 
perfectly  competent  to  a  bankrupt  volun- 
tarily to  give  security  for  a  debt  incurred 
prior  to  his  bankruptcy  and  barred  by  his 
certificate,  and  if  he  chose  to  do  so  he  might 
be  sued  upon  that  security.  The  note  of  the 
4th  of  June,  1 849,  was  a  perfectly  valid  note, 
and  constituted  a  good  consideration  for  the 
notes  subsequently  given ;  and  to  treat  the 
note  of  July,  1 861,  for  the  balance  due  ui)on 
the  original  note,  as  anything  else  than  a 
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valid  note  appeared  to  be  out  of  the  ques- 
tion. The  order  of  the  Commissioner  most 
be  discharged,  and  the  abjudication  con- 
firmed. 


SoEeitota— MflHn.  J.  T.  ft  B.  Gola,  agwU  for 
Mmtn.  Etahs  k  Sandja,  liiTarpool,  for  appel- 
lant; Mr.  K  Doyle,  agent  lor  Mr.  Joaeph  Beat^ 
Liveipool,  in  aapport  of  the  Commiarioner'a  ded- 
aion. 


Cranwokth,  L.C. 

Nov.  4,  8; 
Dec.  9. 


} 


Ex  parte  baitfield, 
ffi  re  ELUS. 


The  Banhrupicy  Act,  1861  (24  d&  26 
VicL  c,  134),  «.  192,  198,  200. -^Registrar 
tion  of  Composition  Deed — Leave  to  isnte 
Execution — Laches. 

After  a  composition  deed,  registered  under 
the  200th  section  of  the  Bankruptcy  Acty 
1 861,  had  been  acted  upon  for  eleven  months, 
the  Court,  in  the  exercise  of  its  discretion, 
refused,  at  the  instance  of  a  dissenting  cre- 
ditor, to  rescind  the  order  for  registration, 
or  to  give  leave,  under  the  l9Sth  section  of 
the  act,  to  issue  execution  notwithstanding 
the  deed. 

This  was  a  motion,  by  way  of  appeal  from 
an  order  of  Mr.  Acting  Commissioner  Wins- 
low  refusing  an  application,  on  the  part  of 
a  judgment  creditor,  seeking  to  rescind 
an  Older  of  Mr.  Commissioner  Fane, 
whereby  he  allowed  the  debtors  to  register 
a  deed  of  assignment  under  the  200th 
section  of  the  Bankruptcy  Act,  1861,  with* 
out  the  assent  of  the  neoessaiy  minority 
of  all  their  creditors,  and  also  seeking 
for  leave  to  avail  himself  of  his  execu- 
tion under  the  judgment  notwithstanding 
the  deed. 

The  circumstances  that  gave  rise  to  these 
pIXH^eediugs  were  as  follows  : 

On  the  14th  of  May,  1804,  Meissre.  Ellis, 
Newman  &  Ellis  executed  an  assignment 
of  all  their  joint  and  separate  estate  to 
trustees  for  the  benefit  of  creditors  accord- 
ing to  the  form  given  in  Schedule  D.  to 
the  Bankruptcy  Act,  1861,  and  under  the 
200th  section  of  the  act  the  debtors,  not 
having  been  able  to  obtain  the  assent  of 
the  majority  in  number  representing  three- 
fourths  in  value  of  the  cr^tora,  by  reason 


of  their  being  unable  to  ascertain  by  whom 
bills  of  exchange  and  other  securities  were 
held,  &nd  by  reason  of  the  absence  of  cre- 
ditors in  foreign  countries  (the  other  parts 
of  the  section  having  been  complied  with), 
applied  to  Mr.  Commissioner  Fane  to  allow 
the  deed  to  be  registered,  which  he  did. 
The  deed  was  duly  registered  on  the  11th 
of  June,  1864,  and  tiie  debtors  received 
their  protection  as  in  Bankruptcy. 

Mr.  Banfield,  adissenting  creditor,  brought 
an  acdon  against  the  debtors  cm  a  bill  of 
exchange,  and  judgment  was  signed  in  de- 
ficit of  appearance;  and  on  ^  23rd  of 
Septonber,  1864,  two  of  the  debtors  were 
arnested  under  a  ca.  sa.,  issued  at  the  in- 
stance of  Mr.  Banfield.  On  the  27th  of  the 
same  month  application  was  made  to  Mr. 
Justice  Shee,  by  summons  at  chambezs,  to 
discharge  them  out  of  custody.  Counsel 
were  heard  on  both  sides  and  affidavits 
read,  and  Mr.  Justice  Shee  ordered  the 
dischaige  of  the  defendants.  On  the  11th 
of  May,  1865,  amotion  was  made  on  behalf 
of  Mr.  Banfield  that  the  order  of  Mr.  Com- 
missioner Fane,  allowing  the  deed  to  be 
registered,  might  be  cancelled,  or  that  leave 
might  be  granted  to  issue  execution,  and 
this  moticm  was  dismissed,  with  coats.  His 
Honour  the  Acting  Comnussioner,  in  de- 
livering judgment,  said,  that  if  it  had  been 
clearly  diewn,  as  had  been  attempted,  that 
a  creditor  said  to  be  absent  in  foreign 
countries  was  really  in  England  and  in 
communication  with  one  of  the  debtors, 
and  that  such  fiict  was  suppressed  by  the 
debtors  on  making  their  i4>plication,  he 
would  have  had  much  difficulty  in  refusing 
the  motion,  notwithstanding  tli^  time  whidi 
had  elapsed  since  the  registradon  was 
allowed;  but  the  evidence  shewed  that  tins 
creditor  had  in  fact  left  this  countiy  and 
returned  to  Spain  before  the  deed  was  ex- 
ecuted, and  he  did  not  come  here  again. 
As  to  the  biUs  of  exchange,  it  app^ured 
that  a  gentleman  who  knew  most  about 
the  bill  transactions  was  employed  by  the 
debtors  to  make  inquiries  as  to  ike  holders, 
that  he  did  inquire  and  make  up  a  truthfal 
account  of  those  bills  the  holders  of  which 
he  could  not  find  out^  and  the  debtors 
adopted  this  account  and  swore  it  was 
correct  to  the  best  of  their  beliet  He 
thought  creditors  had  no  right  to  lie  by, 
and  at  the  end  of  a  year  to  come  to  the 
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Court  and  claim  to  have  an  order  rescinded, 
alihougli  it  might  not  have  been  made  upon 
a  state  of  facts  altogether  satisfactory. 
The  debtors,  the  other  creditors  and  the 
trustees  had  all  been  acting  upon  that 
order  and  the  deed  allowed  to  be  registered 
thereby;  the  property  had  been  sold,  and  in 
part  divided,  and  because  the  creditor  would 
not  use  due  diligence,  all,  or  much  that  had 
been  done  during  the  last  twelve  months 
would  be  undone,  and  serious  injury  might 
be  the  result  if  the  application  were  allowed. 
Besides,  the  deed  itself  was  an  equitable 
deed,  and  the  creditors  had  all  the  facilities 
of  a  bankruptcy  to  investigate  the  buik- 
rupt's  estate,  and  ascertain  that  it  had  been 
given  up ;  and,  although  the  deed  was  an 
act  of  bankruptcy,  yet,  after  it  was  twelve 
months  old,  the  Court  would  not  permit  a 
creditor  to  disturb  it  by  opening  a  petition 
for  adjudication  upon  it.  As  to  the  second 
part  of  the  creditor's  application,  which  was 
for  leave  to  avail  himself  of  his  execution 
on  the  judgment,  two  grounds  were  relied 
on :  first,  that  the  deed  was  not  executed  by 
the  necessary  majority  of  creditors,  inasmudi 
as  the  list  of  creditors  filed  shewed  that  the 
separate  creditors  had  not  been  taken  into 
calculation,  and  several  of  the  assents  to 
the  deed  had  not  been  properly  given;  and, 
secondly,  that  the  facts  of  the  case  shewed 
such  impropriety  of  conduct  on  the  part  of 
the  debtors  in  contracting  the  debt  of  Mr. 
Banfield,  that  he  ought  to  have  the  leave 
granted.  As  to  the  first  ground  relied  on, 
his  Honour  did  not  think  it  necessary  to 
discuss  it  at  length,  because  the  questions 
both  of  law  and  of  fact,  which  were  tried 
before  Mr.  Justice  Shee  at  chambers,  and 
decided  in  favour  of  the  debtors,  appeared  to 
be  precisely  the  same  as  those  involved  in  the 
present  application.  It  had  been  contended 
that,  because  the  application  there  was  to 
release  the  debtors  from  custody,  and  this 
application  was  to  arrest  them,  the  matters 
in  issue  were  different;  but  he  could  not 
see  the  distinction.  The  question  before  the 
learned  Judge  was,  whether  the  debtors 
should  be  released  from  custody,  because 
they  had  obtained  the  chief  registrar's  cer- 
tificate upon  a  deed  which  had  complied 
with  all  the  requirements  of  the  192nd 
section,  and  the  application  to  the  Court  of 
Bankruptcy  was  for  leave  to  arrest  them, 
because  the  deed  had  not  complied  with  all 


those  requirements.  Mr.  Justice  Shee  had 
decided  that  all  the  requirements  had  been 
complied  with,  and  that  issue  ought  not  to  be 
re-tried.  It  mattered  not  that,  by  inquiry 
made,  since  the  application  to  the  Judge  in 
chambers,  new  facts  had  come  to  the 
knowledge  of  the  creditor;  they  were  all 
facts  which  might  and  ought  to  have  been 
ascertained  before  he  arrested  the  debtors, 
and  if  he  thought  fit  to  take  proceedings 
which  rendered  it  necessary  that  the  facts 
should  be  heard  upon  affidavit,  and  that 
before  he  had  used  due  diligence  to  ascer- 
tain all  the  facts  necessary  to  support  his 
case,  he  could  not,  when  defeated,  come  to 
another  and  inferior  Court  to  have  the  same 
question  tried  over  again.  He  thought  the 
case  came  within  the  principle  of  Ex  parte 
Smith  (1),  in  which  the  Lord  Chancellor 
held,  that  neither  the  Court  of  Bankruptcy 
nor  even  his  Lordship  could  act  as  a 
Court  of  appeal  from  the  decision  of  a  Judge 
of  one  of  the  superior  Courts,  sitting  in 
chambers.  There  remained,  therefore,  only 
the  second  ground  of  Uie  application, 
namely,  the  merits  of  the  case,  to  be  dis- 
posed o^  and,  without  discussing  whether 
that  question  was  or  was  not  decided  by 
the  learned  Judge  at  chambers,  or  whether, 
when  a  party,  relying  on  his  strict  right^ 
was  defeated  in  one  Court,  he  ought  to  be 
permitted  to  turn  round  and  make  the  same 
application  on  merits  in  another,  it  was 
enough  to  say  that  there  appeared  to  be  no 
facts  proved  in  evidence  which  could  justify 
the  Court  in  granting  leave  to  issue  exe- 
cution. The  motion  must  be  refused  in  all 
its  branches,  and  refused  with  costs,  not 
including  any  costs  of  the  preliminary 
examinations. 

Mr,  De  Gtx,  Mr.  E.  H.  Reed  and  Mr, 

A.  P,  Stone,  for  the  appellant,  cited — 

The  Ipttones  Park  Iron  Ore  Company 

V.  Pattinson,  33  Law  J.  Rep.   (n.b.) 

ExcL  193. 

Baeraelman  v.  LanglandSy  34  Law  J. 

Rep.  (n.b.)  ExcL  3. 
SkeUon  V.  Symonds,   34  Law  J.  Rep. 
(N.8.)  C.P.  151. 

Mr.  Bacon   and   Mr.  Bagley,   for  the 
respondents. 

(1)  lOLawTimeH,  N.S.  551. 
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It  was  explained,  in  the  course  of  the 
argument,  that  the  ground  on  which 
Mr.  Justice  Shee  dischai;ged  the  debtor 
was,  that  the  deed  having  been  registered, 
that  was  prima  facte  evidence  of  its 
regularity;  and  if  in  addition  to  that  the 
deed  appeared  on  the  face  of  it  to  be 
regular,  he  could  not  go  into  evidence  to 
shew  that  it  was  not 

Mr,  De  GeXy  in  reply,  referred  to — 
Ex  parte  Rawlings,  1  De  Qex,  Jo.  &  8. 
225;    8,  c   32  Law  J.    Rep.    (w.s.) 
Bankr.  27. 
Ex  parte  Godden,  1  De  Gex,  Jo.  <k  S. 
260;  8.  c.  22  Law  J.   Rep.    (K.a) 
Bankr.  37. 
Ex  parte  Watts,  32  Law  J.  R^p.  (n.s.) 
Bankr.  35. 

The  Lord  Chancellor  (Dec.  9)  said, 
he  thought  the  learned  Deputy  Commis- 
sioner had  exercised  a  sound  discretion  in 
the  case.  If  the  deed  were  invalid  for  want 
of  the  assent  of  the  proper  number  of  credi- 
tors the  legal  rights  of  the  creditors  were 
not  interfered  with,  and  the  sanction  of  the 
Court  was  not  neces.<(ary  to  their  exercise; 
but  if  the  sanction  of  the  Court  were  neces- 
sary to  the  exercise  of  those  rights,  then  he 
thought  that  sanction  had  been  very  pro- 
perly withheld.  No  application  had  been 
made  to  the  Court  of  Bankruptcy  to  set 
aside  the  registration  of  the  deed  until  eleven 
months  had  elapsed  since  the  order  of  the 
Commissioner,  and  during  the  whole  of  that 
time  the  creditor  had  been  lying  by,  while 
the  estate  was  being  administered  under 
the  deed.  To  interfere  now  with  what  had 
been  done  would  create  veiy  great  embar- 
rassment, and  though  this  would  afford  no 
argument  against  the  enforcement  of  a  legal 
right,  what  the  creditor  was  here  asking  for 
was  not  a  l^gal  right,  but  a  matter  entirely 
within  the  discretion  of  the  Court,  viz.  an 
order  cancelling  the  registration  and  giving 
leave  to  issue  execution,  and  that  discretion 
had  been  very  vrisely  exercised  in  refusing 
to  disturb  the  deed  after  so  long  a  time  had 
elapsed.  Not  only  had  there  been  great 
delay  on  the  part  of  the  creditor  now  apply- 
ing, but  no  useful  purpose  could  be  served 
in  setting  it  aside,  as  the  effect  of  it  was  to 
give  the  creditors  in  general  all  the  benefit 
they  could  have  derived  from  an  adminis- 
tration in  Bankruptcy.  If  the  deed  had  not 


been  executed  by  the  proper  majority  in 
number  and  value  of  the  creditors,  the  re- 
gistration of  it  would  not  interfere  with  the 
legal  rights  of  the  creditors.  It  might  be 
that  on  an  application  to  a  Court  of  law  to 
discharge  the  debtor  from  custody,  the  cer- 
tificate of  registration  would  be  considered 
prima  facie  evidence  of  the  due  execution 
of  the  deed ;  but  it  was  open  to  the  creditor 
to  shew,  on  the  application  to  Mr.  Justice 
Shee,  that  the  requisites  of  the  1 92nd  and 
200th  sections  had  not  been  complied  wiUi, 
and  if  this  had  been  shewn  the  order  for 
discharge  would  not  have  been  granted,  as 
there  would  have  been  nothing  to  bar  the 
legal  rights  of  the  creditors. 

The  learned  Deputy  Commissioner  had 
exercised  a  sound  discretion,  and  after  all 
that  had  taken  place  towards  the  adminis- 
tration of  the  estate  it  would  be  very  wrong 
to  disturb  it  The  order,  therefore,  would 
be  confirmed. 

Solidton— Messn.  Wilkins  k  Blythe,  for  aff- 
iant; Mr.  A.  Carr,  for  reepondents. 


Cranworth,  L.C.  )  Ex  parte  lovell,  t*re 

Dec.  13.  /  LOVRLL. 

Tke  Bankrupt  Law  Consolidation  Ad, 
1849  (12  ik  13  Vict,  e.  106),  s,  195.— 7%« 
Bankruptcy Act,\^Q\  (24<t25  Vict,  a  134), 
«.  174. — Alkwance  to  Bankrupt  after  Dis- 
charge. 

The  17 ith  section  of  the  Bankruptcy  Act, 
1861,  is  inconsistent  with  and  repeals  the 
I95th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849 ;  and  therefore  if  the 
creditors  do  not  under  the  act  of  1861  make 
any  allowance  to  a  bankrupt  who  has  ob- 
tained his  discharge,  the  Court  hcu  no  power 
to  do  so  under  the  act  of  1849. 

Mr.  Sargood,  for  the  bankrupt,  applied, 
by  way  of  appeal  from  the  decision  of 
Mr.  Commissioner  Hill,  the  Commissioner  of 
the  Bristol  District  Court  of  Bankruptcy, 
for  an  allowance  t<>  the  bankrupt  ont  of 
his  estate,  under  the  195th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849  (1). 

(1)  This  section  enacts,  that  every  bankrapt  who 
Bholl  have  obtained  hia  certificate  if  the  net  pro- 
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The  estate  had  paid  a  dividend  of  more 
than  ten  shillings  in  the  pound,  but  the 
creditors  did  not  at  the  dividend  meeting 
make  him  any  allowance  thereout.  The 
learned  Commissioner,  on  being  asked  to 
exercise  the  power  conferred  on  the  Court 
by  the  195th  section  referred  to,  considered 
that  the  power  was  taken  away  by  the 
174th  section  of  the  Bankruptcy  Act,  1861 
(2),  and  vested  in  the  creditors,  and  refused 
to  make  any  order. 

For  the  appellant,  it  was  contended  that 
the  two  sections  were  not  inconsistent;  and 
if  the  creditors  did  not  exercise  their  power 
under  the  later  act,  the  right  of  the  bank- 
rupt under  the  former  act  remained.  In 
Ex  parte  ElUrton,  in  reLeack  (3),  it  was  held 
that  the  power  given  by  the  109th  section 
of  the  act  of  1861  to  the  creditors  at  the 
first  meeting,  of  determining  whether  any 
or  what  allowance  for  support  should  be 
made  to  the  bankrupt  up  to  the  time  of 
passing  his  last  examination,  did  not  take 
away  the  power  given  to  the  Court  of 
making  such  allowance  by  the  194th 
section  of  the  act  of  1849,  but  only 
enabled  the  creditors  to  control  it  if  they 
chose. — 

Re  Beater,  7  Law  Times,  N.S.  287. 

ReMaycock,  11  W.  Rep.  1094. 

Ex  parte  Turner,  12  Law  Times,  N.S. 
770. 

Ex  parte  Gibbins,  34  Law  J.  Hep.  (n.s.) 
Bankr.  39, 
were  also  referr^  to. 

duce  of  his  estate  in  hand  shall  by  any  order  of 
dividend  (with  or  Without  prior  dividend)  pay  the 
creditors  who  before  or  at  the  time  of  making  suoh 
order,  haye  proved  under  the  bankruptcy,  ten 
shillingB  in  the  pound,  shall  be  allowed  and  paid 
51.  per  cent  out  of  suoh  produce,  provided  such 
allowance  shall  not  exceed  4002.  .  .  .  and  if  .  .  . 
the  dividends  paid  shall  not  amount  to  10«.  in  the 
pound,  it  shall  be  lawful  for  the  Court  to  allow 
such  bankrupt  so  much  as  the  assignees  and 
Court  shall  think  fit,  not  exceeding  8/.  per  cent, 
and  800^ 

(2)  This  section,  after  providing  for  the  dividend 
meeting,  enacts  that  at  such  meeting  the  majority 
in  value  of  the  creditors  present  shall  determine 
whether*  any  or  what  allowance  shall  be  made  to 
the  bankrupt  out  of  his  estate  if  he  has  obtained 
or  shall  obtain  a  discharge. 

(8)  33  Law  J.  Rep.  (k.b.)  Bankr.  82. 


Mr,  Bacon  and  Mr.  BagUy,  for  the  re- 
spondents, were  not  called  upon  to  support 
the  decision. 

The  Lord  Chancellor  was  clearly  of 
opinion  that  the  174th  section  of  the  act 
of  1861  was  inconsistent  with  the  195th 
section  of  the  act  of  1849,  and  that  the 
power  given  under  the  new  act  had  divested 
the  Court  of  any  authority  which  it  might 
have  had  under  the  former  enactment  to 
make  an  allowance.  He  therefore  thought 
the  Commissioner  had  arrived  at  a  perfectly 
right  conclusion ;  and  the  appeal  must  be 
dismissed  with  cosls. 


Soliciton— Messrs.  Linklater  &  Hackwood,   for 
^    appellant ;    Messrs.  Meredith  &  Lucas,  agents 

for  Messn  Osborne,  Ward  k  Co.,  Bristol,  for 

respondents. 


Gran  WORTH,  L.C.  )      j 
Jan.  15,  16,  24.    f     ^^ 


re  STARK. 


The  Bankruptcy  Act,  1861  (24  is  26  Vict, 
e.  134.) — Composition  Deed-— Majority  in 
Number  and  Value — Secured  Debts. 

Whether  in  estimating  the  three-fourths 
in  value  of  the  creditors  whose  consent  is 
required  to  a  composition  deed,  under  the 
I92nd  section  of  the  Bankruptcy  Act,  1861, 
the  amount  of  debts  for  which  security  is 
held  is  to  be  taken  into  consideration, 
qusere. 

Mr.  Charles  Hall  moved  that  the  Re- 
gistrar in  Bankruptcy  might  be  directed 
to  register  a  composition  deed,  executed 
under  the  192nd  section  of  the  Bankruptcy 
Act,  1861. — The  deed  was  duly  executed 
by  a  majority  in  number,  representing 
three-fourths  in  value  of  the  creditors;  but 
this  majority  was  partly  made  up  of  credi- 
tors holding  security.  There  was  no  doubt 
that  in  estimating  the  majority  in  number 
of  the  creditors,  secured  creditors  were  to 
be  taken  into  account;  but  the  question 
now  arose,  whether  the  value  of  the  secu- 
rities held  by  them  was  to  be  deducted 
from  the  amount  of  their  debts.  If  so,  the 
deed  had  not  been  executed  by  a  majority 
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representing  three-fourths  in  value  of  the 
creditors.  In  Ex  parte  Smith  (1)  Lord 
Westbuiy  had  expressed  an  opinion,  though 
he  had  not  decided,  that  the  value  of  the 
securities  ought  to  be  deducted  from  the 
amount  of  the  debts ;  but  in  Whittaher  v. 
Loiffe  (2)  it  was  held  by  the  Court  of  Ex- 
chequer Chamber  that  secured  debts  ought 
to  be  taken  into  account  for  the  full  amount 
thereof.  And  this  view  was  in  accordance 
with  that  adopted  by  the  Lords  Justices 
in  Ex  parte  Oodden^  in  re  Shettle  (3),  and 
was  also  fistvoured  by  the  circumstance  that 
the  proviso  in  the  224tli  section  of  the  act 
of  1849  (12  &  13  Vict  c.  106.)  relating  to 
deeds  of  arrangement  (4)  was  not  repeated 
in  the  act  of  1861. 
He  also  relied  on — 
Turquand  v.  Moss^   17  Cora.  B.  Rep.' 

N.S.  15;  s.  c.  33  Law  J.  Rep.  (n.b.) 

C.P.  355. 

The  Lord  Chancellor  said,  that  though 
the  opinion  expressed  by  Lord  Westbury 
in  Ex  parte  Smith  appeared  to  him  to  be 
more  consistent  with  reason  and  good  sense, 
he  considered  that  he  was  bound  by  the 
decision  in  Whittaker  v.  Louk  to  order  the 
deed  to  be  registered.  He  did  not  by  this 
order  determine  the  validity  of  the  deed, 
but  if  he  were  to  refuse  to  allow  the  deed 
to  be  registered,  and  the  opinion  of  the 
Court  of  Exchequer  Chamber  turned  out 
to  be  correct,  such  refusal  might  be  pro- 
ductive of  irreparable  ii^jury.  He  therefore 
made  the  order. 


Solidton—MeMn.  J.  ft  J.  K.  Wright. 


(1)  10  Law  TimeB,  N.S.  808. 

(2)  85  Law  J.  Rep.  (k.s.)  Excfa.  44. 
(8)  82  Law  J.  Rep.  (n.s.)  Bankr.  87. 

(4)  "  Proyided  always,  that  every  creditor  shaU 
be  accounted  a  creditor  in  value  in  respect  of  such 
amount  only  as  upon  an  account  fairly  stated, 
after  allowing  the  value  of  mortgaged  property,  and 
other  such  available  securities  or  liens  from  such 
trader,  shall  appear  to  be  the  balance  due  to 
him." 


Cbakworth,  L.C.  )  Ex  parte  kahks,  in  re 
Jan.  24.  |  marks. 

The  Bankruptcy  Act,  1861  (24  d:  25 
VicL  cASi),  e,  159. 

The  Court  has  no  power,  under  the  3rd 
clause  of  the  Bankruptcy  Act,  1861,  «.  159, 
to  award  two  distinct  punishments  for  the 
same  offence. 

In  this  case  the  Commissioner  of  the 
Birmingham  District  Court  of  Bankruptcy, 
acting  under  the  3rd  clause  of  the  159Ui 
section  of  the  Bankruptcy  Act,  1861,  which 
gives  power  to  the  Court,  for  certain  offences 
therein  specified,  either  to  "refiise  an 
order  of  discharge  or  suspend  the  same 
from  taking  effect  for  sudi  time  as  the 
Court  may  think  fit^"  or  to  ''grant  an  order 
of  discharge  subject  to  any  condition  or 
conditions  touching  any  salary,"  Ac.,  or  to 
**  sentence  the  bankrupt  to  be  imprisoned 
for  any  period  of  time  not  exceeding  one 
year  from  the  date  of  such  sentence,"  had 
made  an  order  suspending  the  order  of  dis- 
charge for  twelve  months,  and  also  directing 
the  bankrupt  to  be  imprisoned  for  six 
months,  on  the  ground  that  he  had  incurred 
debts  without  any  reasonable  or  probable 
ground  of  expectation  of  being  able  to  pay 
the  same. 

Jfr.  De  Qex  and  Mr,  Sargood  now  moved 
to  discharge  the  order,  on  Uie  ground  that 
the  several  punishments  authorized  by  the 
section  were  alternative,  and  there  was  no 
power  to  award  two  distinct  punishments 
for  the  same  offence. 

Mr,  Little  supported  the  order. 

The  Lord  Chancellor  said  the  section 
did  not  give  the  Court  power  to  add  one 
sentence  to  another,  llie  Commissioner 
might  either  suspend  the  order  of  dischaige 
or  sentence  the  bankrupt  to  imprisonmoit, 
but  he  could  not  do  both.  The  order  must 
be  discharged. 

Solicitors — Mr.  6.  Malim,  agent  for  Mr.  Edwin 
Parry,  Birmiugham,  for  hankrupt;  Messrs. 
ChunJi  &  Sons,  agents  for  Messrs.  James  k 
Oiiffin,  Birmingham,  in  support  of  the  order. 
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CbANWORTH,  L.a  J  ^-^  ^^^'   T0WN8END, 
J         24  1    l»  re  PENTONS  TRUST 

Jan.  ^4.  ^  j)t:m>. 

The  Bankruptcy  Act,  1861,  s.  153. — 
Unliquidattd  Damages — TrTist  Deed. 

The  Court  has  power,  under  the  153rcf 
section  of  the  Bankruptcy  Act,  1861,  aided 
by  the  X^lth  section,  to  direct  unliquidaied 
damages  to  he  assessed,  as  well  where  the 
estate  is  being  administered  under  a  trust- 
deed  as  in  bankruptcy, 

A  plaintiff  in  an  action  for  breach  of 
contract,  proceeding  to  trial  and  judgment 
after  notice  of  the  execution  and  registration 
of  a  trust  deed  for  the  benefit  of  the  creditors 
of  the  defendant,  cannot  afterwards  come  to 
the  Court  to  have  his  damo/ges  assessed  under 
the  l6Brd  section  of  the  Bankruptcy  Act, 
1861  (1). 

On  the  18th  of  January,  1865,  Mr. 
Townsend,  the  appellant  in  this  case,  com- 
menced an  action  against  Mr.  Penton,  for 
damages  in  respect  of  the  non-performance 
of  a  contract  entered  into  by  him  for  the 
purchase  of  certain  real  estate.  Whilst  this 
action  was  pending,  that  is,  on  the  1 1th  of 
March,  Penton  executed  a  trust  deed  for 
the  benefit  of  his  creditors,  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  and 
the  deed  was  registered  on  the  31st  of 
March.  This  deed  was  not  executed  by 
Townsend,  and  there  was  in  it  no  release 
of  claims. 

The  action  was  tried  on  the  2nd  of  April, 
and  on  the  8th  of  April  Townsend  recovered 
judgment  for  422^.  and  costs,  making  tog^ 
ther  492/L  19«.  Id.;  but  he  did  not  issue 
execution. 

On  the  13th  of  April  Penton  presented 

(1)  Section  153.  enaots,  "If  aoy  baokrapt  shall 
at  the  time  of  adjadication  be  liable^  by  reason  of 
any  contract  or  promifle,  to  a  demand  in  the  nature 
of  damagee  which  have  not  been  and  cannot  be 
otherwise  liquidated  or  ascertained,  it  shall  be 
lawful  for  the  Court  acting  in  prosecution  of  such 
bankruptcy  to  direct  such  daaaagea  to  be  assessed 
by  a  jury,  either  before  itself  or  in  a  Court  of  law, 
and  to  give  all  necessary  directions  for  such  pur- 
pose ;  and  the  amount  of  damage,  when  assessed, 
shall  be  provable  as  if  a  debt  due  at  the  time  of 
the  bankruptoj :  Provided  that  in  case  all  neces- 
sary parties  agree,  the  Court  shall  have  power  to 
assess  such  damages  without  the  intenrention  of 
a  jury  or  a  reference  to  a  Court  of  law.** 
Niw  Sbribs,  36.— Bahkr. 


his  petition  in  bankruptcy,  and  was  adju- 
dicated bankrupt.  In  November  following 
Townsend  applied  to  Mr.  Commissioner 
Holroyd,  under  the  153rd  section  of  the 
Bankruptcy  Act,  1861,  to  direct  the  dam- 
ages to  be  assessed  by  a  jury,  either  before 
itself  or  in  a  Court  of  law,  or  to  assess  the 
damages,  without  the  intervention  of  a  jury, 
in  order  that  he  might  prove  for  the  amount 
under  the  trust  deed.  The  application  was 
refused ;  and  Townsend  appeeded  to  the 
Lord  Chancellor. 

Mr,  Little,  for  the  appellant,  referred  to 
the  153rd  section  of  die  Bankruptcy  Act, 
1861,  and  argued  that,  although  in  tenns 
that  section  referred  only  to  cases  where 
the  estate  was  being  admmistered  in  Bank- 
ruptcy, the  197th  section  of  the  same  act, 
giving  the  Court  the  same  powers  in  cases 
of  composition  deeds  as  in  actual  bank- 
ruptcies, had  the  effect  of  extending  the 
application  of  the  153rd  section  to  those 
deeds — 

Ex  parte  Mendel,  in  re  Moor,  1   De 
Gexj  J.  <fe  Sm.  330 ;  &  c.  33  Law  J. 
Rep.  (n.s.)  Bankr.  14. 
Ex  parte  Halliday,  in  re  Hall,  2  De 

Gex,  J.  4k  Sm.  312. 
Eyre  v.  Archer,  16  Com.  B.  Rep.  N.S. 
638;  &C.   33  Law  J.  Rep.  (n.s.) 
C-P.  296. 
Mr.  Reed,  for  the  respondent. — There  is 
no  such  thing  as  unliquidated  damages  after 
judgment    has    been    recovered   and   the 
amount  ascertained ;  and  this  would  take 
the  case  out  of  the  153rd  section,  even  if 
that  section  were  applicable  in  cases  of 
trust  deeds.     Mr.  Townsend  has  elected  to 
proceed  adversely  to  the  trust  deed,  and  he 
cannot  now  come  in  under  it. 
Mr,  Little,  in  reply. 

The  LoBD  Chancellob,  after  shortly 
stating  the  facts,  said  that,  upon  the  ques- 
tion whether  the  153rd  section  applied 
where  the  estate  was  being  administered 
under  a  trust  deed,  he  had  no  doubt  what- 
ever, after  reading  the  197th  section,  that 
it  did  Upon  the  other  pointy  .he  thought 
the  Commissioner's  decision  was  perfectly 
correct  It  was  perfectly  competent  to  Mr. 
Townsend  to  have  abandoned  his  action, 
and  come  in  under  the  trust  deed  to  have 
his  damages  assessed  under  the  153rd 
D 
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section.  He  was  fivr  from  saying  that  he 
had  lost  his  right  to  come  in  under  the 
trust  deed  because  he  had  gone  on  with  his 
action  for  a  few  days  after  the  registration, 
because  that  might  be  done  in  ignorance  of 
the  deed;  but  it  was  clear  in  this  case  that 
he  was  perfectly  cognizant  of  the  existence 
of  the  deed,  and  had  made  his  election  to 
proceed  in  the  action.  He  had  thus  con- 
Terted  his  unliquidated  damages  into  an 
ascertained  debt,  and  there  was  nothing 
for  the  153rd  section  to  operate  upon.  He 
had  lost  his  right  to  claim  under  the  trust 
deed,  but  he  could  go  in  and  prove  under 
the  subsequent  bankruptcy.  The  Com- 
missioner had  come  to  a  perfectly  correct 
conclusion,  and  the  application  must  be 
dismissed,  with  costs. 

Soticiton  —  Mr.  W.  Moon,  ageiit  for  Means. 
TowDMod  ft  Oimond,  Swindon,  for  appellftnt ; 
Mr.  J.  F.  Webeter,  agent  far  Mr.  J.  T.  Dodd, 
Wallingfaid,  for  reepondeni. 


LoBos  Jusnou. 
April  27. 


In  re  blknoowb,  ex  parte 

BLSKCOWK 


Bankruptcy — Equitable  Debt 

A  breach  of  trust  wot  committed  in  the 
year  1857  by  investing  the  trtut  funds  upon 
an  inadequate  security,  A  decree  of  the 
Court  of  Chancery  wu  made  in  the  year 
1865,  ordering  one  of  the  trustees  to  pay 
certain  sums^  as  instalments^  in  respect  of 
the  loss  arising  from  the  breach  of  irusL 
One  of  these  instalments  being  unpaid^  a 
petitionin  bankruptcy  was  presented: — Held, 
that  the  adjudication  founded  thereon  was 
badf  the  debt  being  an  equitable  debt. 

This  was  an  appeal  firom  an  order  of 
Mr.  Commissioner  Winslow,  confirming  an 
a4Judication  of  bankruptcy.  In  the  year 
1837  the  alleged  bankrupt  was  appointed  a 
trustee,  with  two  other  gentlemen,  one  of 
whom  was  Mr.  Partridge,  of  the  firm  of 
Partridge  &  Goodwin,  solicitors,  in  London. 
In  the  year  1857,  tiie  trust  funds  being 
then  reaJixed,  the  sum  of  8,000/L,  part  of 
them,  was  invested  upon  a  mortgage  of 
freehold  land  in  Wales.  This  investment 
was  made  by  Partridge,  reliance  being 
placed  in  him  by  his  co-trustees.  No 
proper  investigation  of  the  value  of  the 


land  was  made,  and  it  proved  to  be, 
although  of  a  proper  description  of  property, 
of  greatiy  inadequate  value.  The  invest- 
ment, therefore,  was  improper,  and  consti- 
tuted a  breach  of  trust  In  the  year  1863 
an  order  was  made  in  a  suit  (Ingle  v.  jPot- 
tridge)^  instituted  by  the  ben^ciaries  under 
the  trust,  directing  the  alleged  bankrupt  to 
pay  to  the  tenant  for  life  the  sum  of  3901. 
in  respect  of  interest  to  which  she  was 
entitied,  by  instalments.  The  tenant  for 
life  was  the  petitioning  creditor,  her  debt 
being  some  of  the  instalments  which  were 
not  paid  at  the  appointed  times. 

Mr.  De  OeXy  with  whom  were  Mr.  Sar- 
good  and  Mr.  Hannen,  for  the  appellant— 
This  abjudication  is  bad  on  two  grounds. 
First,  the  alleged  bankrupt  is  a  non-trader, 
and  Uie  debt  was  not  ccmtracted  before  the 
passing  of  the  Bankruptcy  Act^  1861,  sec- 
tion 90  (ij.— 

Ex  parte  Harding,    33  Law  J.  R^ 
(K.a.)  Bankr.  26, 
reversed,  on  ^peal  to  the  House  of  Lords, 
subnom. 

Williams  v.  Harding,  I  Law  J.  Notes 
of  Ca.  97. 
Secondly,  this  is  an  equitable  debt,  and 
cannot  support  a  petition  in  Bankruptcy — 
ExpcarteHoU,  2  Mont  &A.  562;  && 
5  Law  J.  Rep.  (k.s.)  Bankr.  9. 
Mr.  Boom  and  Mr.  Bagley,  in  support 
of  the  a4Judication,   contended   that  the 
debt  was  first  ascertained  at  the  date  of 
the  decree.    Secondly,  the  act  1  &  2  Tict 
c.  1 1 0.  gave  decrees  in  the  Court  of  Chancery 
the  same  effect  as  judgments  at  law.    An 
action  mi^t  be  brought  upon  this  decree. 

Mr.  De  Qex,  in  reply. — The  act  referred 
to  does  not  give  decrees  the  same  effect  as 
judgments  for  all  puipoees.  See — as  to 
rules  of  common  law — 

Newton  v.  Boodle,  6  Com.  B.  Rep.  529; 

S.C.  18  Law  J.  Rep.  (w.s.)  C.P.  13. 

Farmer  v.  Mottram,  6  Man.  &  G.  684; 

8.C.  13  Law  J.  Rep.  (n.&)  CP.  10. 


(1)  8eotiaii90.  aaaeti,  "IlMdriiiof  tbepelitioii- 
iagcradiUirnoi  bcioga  tnMler,  and  net  bcaiig  at  tbe 
time  a  pnaoaer  agatart  whom  auch  oraditor  voohi 
hava  been  entittad  to  obfeam  a  veating  onkr  ia 
iDaolvency  if  thia  act  bad  not  pamurl,  mart  ba 
a  debt  eonteacled  after  the  |MWiiii|i  of  tiiii  act; 
and  the  jadgmeBt  debtor  aammona  m«(t  be  a 
amnmana  in  reapeei  of  a  debt  eontoaetod  cr  ^ 
a  liabifity  inconad  after  the  paaang  of  thia  act" 
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Their  Losdbhips,  without  expressing  any 
opinion  upon  the  other  points,  held  that  the 
debt  was  an  equitable  one,  and  that,  there- 
fore, the  adjudication  was  bad. 

Solioiton — Menn.  Lawranoe,  Flewi  ft  Bowyer, 
for  the  debtor;  Meisn.  Terrell  k  ChamberlMii, 
for  the  oreditoTB. 


Loans  Justioss. 
April  23. 


In  re  Poland. 


Bankruptcy — Protection  from  Arrest — 
Creditor  suheequent  to  Bankruptcy —  1 2  <^  1 3 
F«rf.  c.  106.  #.112. 

A  bankrupt,  during  the  time  in  which 
protection  wa$  given  him,  wcu  arretted  by  a 
judgment  creditor,  whoee  debt  was  incurred 
subsequently  to  the  bankruptcy,  and  was  not 
provable  under  it.  On  an  application  for 
discharge  from  prison  on  a  writ  of  habeas 
corpus, — Held,  that  the  protection  did  not 
extend  to  arrests  by  creditors  not  such  under 
th€  bankruptcy,  and  the  application  was 
refused,  with  costs. 

This  was  a  motion  to  discharge  a  pri- 
soner brought  up  upon  a  writ  of  habeas 
corpus. 

The  prisoner  was  adjudicated  a  bankrupt 
on  the  22nd  of  March,  1865,  upon  lus 
own  petition.  The  time  for  protection  from 
arrest  was  extended  from  time  to  time  until 
January,  1 866.  In  the  months  of  August  and 
September,  1865,  he  contracted  debts,  judg- 
ment for  which  was  signed  in  the  Common 
Pleas  on  the  6th  of  December,  1865. 
Under  this  judgment  he  was  arrested  at 
his  lodgings,  on  a  ca,  sa.,  on  the  9th  of 
December,  1865.  An  application  was  made 
to  the  Court  of  Common  Pleas,  to  release 
him,  which  was  refused  (see  Phillips  y. 
Poland,  ante,  C.P  128;  a  c.  1  Law  Rep. 
C.P.  204),  whereupon  a  writ  of  habeas 
corpus  was  applied  for,  and  obtained  from 
the  Lord  Chimcellor,  returnable  this  day. 

Mr.  Nasmith,  for  the  prisoner. — The 
bankrupt  was  privileged  from  arrest,  both 
under  the  common  law  and  under  the 
statute  12  dc  13  Vict.  c.  106.  s.  112.    The 


policy  of  the  law  has  altered  much  since 
early  times,  and  the  object  of  the  law  of 
bankruptcy  now  is  the  benefit  of  the  com- 
munity; it  is  to  their  advantage  that  a 
bankrupt  should  be  at  liberty,  in  order  to 
assist  in  the  distribution  of  his  estate,  unless 
the  Commissioner  should  think  fit  to 
imprison  him — 

Arding  v.  Flower,  8  Tenn  Rep.  534. 

ExparU  King,  7  Ves.  312. 
Next,  the  statute  clearly  protects  him — 

Darby  v.  Baugham,  5  Term  Rep.  209. 

Graces,  Bishop,  11  ExcL  Rep.  424; 
&  c.  sub  nom.  Grave  v.  BiAop,  25 
Law  J.  Rep.  (k.s.)  Exch.  58. 

Ex  parte  Freston,  30  Law  J.  Rep.  (n.s.) 
Chanc.  460. 
Mr,  Bullar,  for  the  plaintifib  in  the 
action. — There  was  no  common-law  privi- 
lege, because  the  prisoner  was,  at  the  time 
of  the  arrest,  neither  going  to  nor  return- 
ing from  any  proceeding  in  the  bankruptcy. 
As  to  the  section  of  the  statute,  the  word 
"  creditor ''  must  mean  a  creditor  who 
could  prove  under  the  bankruptcy.  Words 
occurring  in  an  act  of  parlument  must 
receive  ^e  same  meaning  throughout,  and 
that  meaning  must  be  consistent  with,  and 
confined  to  the  object  of  the  act — 

The  Queen  v.  the  Poor  Law  Commis- 
sioners, 6  Ad.  k  E.  56. 
The  following  sections  of  the  act  of  1861, 
viz.,  the  109th,  116th,  142nd,  144th,  and 
229th,  can  only  refer  to  creditors  who  prove 
under  the  bankruptcy;  the  same  meaning 
must  then  be  assigned  to  the  same  word, 
"creditors,"  in  the  112th  section  of  the 
former  act,  under  which  the  bankrupt  claims 
privilege.  The  case  of  Grace  v.  Bishop  is, 
however,  precisely  in  point,  and  is  deci- 
sive in  favour  of  my  contention. 

Mr,  T,  A,  Boberts  and  Mr,  Hodgson,  for 
other  creditors,  who  had  become  so  since 
the  bankruptcy;  and 

Mr,  Quain,  for  the  sheriff,  supported  the 
same  view. 

Mr.  Nasmith,  in  reply. 

Lord  Justice  Kkioht  Brocb.  —  It 
appears  to  me  that  the  Judges  in  the  Court 
of  Common  Pleas  could  not  have  decided 
otherwise  than  they  have  done.  The  word 
"creditor"  must  be  interpreted  with  refer- 
ence to  the  state  of  circumstances  con- 
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templated  by  the  act,  that  b  to  say,  it  must 
meau  a  creditor  who  has  proved  or  caa 
prove  under  the  bankruptcy.  There  is, 
therefore,  no  case  for  a  discharge. 

LoKD  Justice  Turner. — I  agree.  (Gene- 
ral words  in  an  act  of  parliainent  must 
be  construed  with  reference  to  the  context 
I  remember  a  remarkable  case  upon  the 
Judgment  Act  (1  <k  2  Vict.  c.  1 10),  whether 
ecclesiastical  tithes  could  be  taken  in  exe- 
cution under  that  act,  and  not  by  the  ordi- 
nary  course  of  writ  of  sequestration  issued 
by  the  bishop.  It  was  held,  that  the  word 
''  tithes ''  must  mean  lay  tithes  only.  (The 
case  referred  to  by  his  Lordship  was  Ilauh 
kins  V.  Gathercole,  24  Law  J.  Rep.  (n.s.) 
Chanc.  332;  s.  c.  6  De  Gex,  M.  AG.  1.) 
The  protection,  in  this  statute,  is  from  pro- 
ceedings in  respect  of  debts  the  subject  of 
the  bankruptcy.  The  adjudication  operates 
as  a  judgment  for  all  creditors  prior  to  it ; 
therefore  the  legislature  denies  to  such 
creditors  the  right  of  taking  proceedings 
themselves.  This  does  not  apply  to  creditors 
who  take  nothing  under  the  bankruptcy. 
This  application  must  be  refused^  wiUi 
costs. 


he  desired  the  examinatioiL  The  Com- 
missioner decided  that  the  examinataim 
must  go  on. 

Mr.  Daniel,  for  the  debtor,  contended 
that  the  creditor  ought  to  state  the  object 
of  the  examination.  There  were  cases  in 
which  a  creditor  had  a  right  to  examine 
the  debtor,  e,  g.  for  the  purpose  of  shewing 
that  the  deed  was  bad,  or  that  it  consti- 
tuted an  act  of  bankruptcy,  and  therefore 
the  estate  ought  to  be  administered  in 
bankruptcy — Ex  parte  Brooki,  in  re  Brooh 
(1).  The  197th  section  of  the  Bankruptcy 
Act  (24  <k  25  Vict,  c  134.)  (2),  under  which 
the  application  was  made,  however,  gave  no 
right  to  a  creditor  to  have  a  general  roving 
examination  for  the  purpose  of  finding  out 
a  case  to  be  made  against  the  debtor. 

Mr.  SwansUm^  for  the  inspectors,  sup- 
ported the  contention  of  the  debtor. 

Mr.  Bacon  and  Mr.  Edlin,  for  the  cre- 
ditor, seeking  to  examine  the  debtor,  were 
not  called  upon. 

Lord  Justice  Knight  Bbugb.  —  It 
seems  to  me  that  the  Commissioner  has 


Solicitoni  ~  Mr.  A.  J.  Maes,  for  the  bank- 
rupt; Mean.  Bothamley  &  Freenum,  for  tbe 
oiediton;  Menn.  BtucbeU  k,  Hall,  for  the 
iheriff. 


LOBDS  JnsTicis. 
AprU  27. 


}" 


re  REDWAY,  ex  parte 

BEDWAY. 


Bankruptcy — Deed  of  Inspectorship — 
Examination  of  Debtor. 

A  debtor  who  has  executed  a  deed  of  in- 
spectorship is  liable  to  be  examined  by  a 
creditor  w1u>  has  not  assented  to  the  deed, 
without  such  creditor  stating  the  object  which 
he  has  in  view  in  requiring  the  examin- 
ation. 

In  this  case  Kedway  had  executed  an 
ordinary  deed  of  inspectorship.  One  of  his 
creditors  who  had  not  assented  to  the  deed 
took  out  a  summons  requiring  the  debtor 
to  come  and  be  examined.  The  debtor 
refused  to  be  examined,  unless  the  cre- 
ditor would  state   the  object    for  which 


(1)  88  Law  J.  Rep.  (K.s.)  Bankr.  41. 

(2)  Section  197.  enacts,  '*  From  and  after  the  regis- 
tration of  every  such  deed  or  instrument  in  manner 
aforesaid,  the  debtor  and  creditors,  and  trustees, 
parties  to  such  deed,  or  who  have  assented  thereto 
or  are  bound  thereby,  shall  in  all  matters  retating 
to  the  estate  and  effects  of  such  debtor  be  subject 
to  the  jurisdiction  of  the  Court  of  Bankruptcy,  and 
respectively  have  the  benefit  of  and  be  liable  to 
all  the  provisions  of  this  act,  in  the  same  or  like 
manner  as  if  the  debtor  had  been  adjudged  a  bsnk< 
rupt,  and  the  creditors  had  proved,  and  the  tmt- 
tees  had  been  appointed  creditors*  aasignees  under 
SQch  bankruptcy ;  and  th»  existing  or  future  trus- 
tees of  any  such  deed  or  instrument^  and  the 
creditors  under  the  same,  shall  as  betwe^i  tbem^ 
selves  respectively,  and  as  between  themselves  and 
the  debtor  and  against  third  persons,  have  the 
same  powers,  rights,  and  remedies,  with  respect 
to  the  debtor  and  his  estate  and  effects,  and  the 
collection  and  recovery  of  the  same,  as  are  pos- 
sessed or  may  be  used  or  exercised  by  assignees  or 
creditors  with  respect  to  the  bankrupt,  or  his  acts, 
estate  and  effects  in  bankruptcy ;  and,  except 
where  the  deed  shall  expressly  provide  otherwise, 
the  Court  shall  determine  all  questions  arisiag 
under  the  deed  according  to  the  law  and  pnctioe 
in  Bankruptcy,  so  far  as  they  may  be  ap^cable, 
and  shall  have  power  to  make  and  enforce  all  soch 
orders  as  it  would  be  authorised  to  do  if  the  debtor 
in  such  deed  had  been  adjudged  bankrupt  and  his 
estate  were  administered  in  Bankruptcy.** 
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done  right  in  acceding  to  the  wish  of  the 
creditor.  In  the  interests  of  justice  this 
examination  ought  to  be  allowed,  and  the 
act  permits  it 

Ix>BD  Justice  Turnbr. — I  think  the 
statute  gives  the  Commissioner  power  to 
grant  this  application;  and  it  would  be 
hard  to  say  that  a  creditor,  who  is  to  be 
bound  by  the  decision  of  the  majority, 
should  not  be  at  liberty  to  examine  into 
all  the  circimistances. 

Appeal  dwmissfd  with  costs.  Order 
silent  cu  to  the  costs  of  the  in- 
spectors. 

Solicitora — Measn.  LmklaterSy  Hackwood  &  Addi- 
son, for  the  debtor ;  MeBsn.  FuBsell  &  Prichard, 
for  the  inBpectoxs ;  Meaan.  Press  ft  Inskip,  for 
the  creditors. 


LoBDS  Justices. 
June  2. 


Ex  parte  Harris,  in  re 

ASH. 


Bankruptcy  —  Bankrupt  Law  Consoli- 
dation Act,  1849,  section  101. — Bankruptcy 
Act,  1861,  sections  96,  230. — Adjudication 
on  Application  of  Creditor  not  being  the 
Petitioner, 

The  power  in  the  Court,  under  the  Bank' 
rupt  Law  Consolidation  Act,  section  101, 
to  grant  adjudication  at  the  instance  of  a 
creditor,  on  a  petition  presented  by  another 
creditor  who  has  failed  to  obtain  adjudi- 
cation under  it,  is  not  constructively  taken 
away  by  the  Bankruptcy  Act,  1861,  sec- 
tion 96,  which  authorizes  the  Court  to  adju- 
dicate on  a  second  petition  where  adjudication 
has  not  been  obtained  on  a  prior  petition  by 
another  creditor. 

Ash,  the  debtor,  executed  an  assignment 
of  all  hlB  property  to  trustees  for  the  benefit 
of  his  creditors.  One  of  the  trustees,  a 
creditor,  who  had  executed  the  deed,  sub- 
sequently petitioned  for  adjudication  of 
bankruptcy  against  him  on  account  of  this 
assignment;  but  Mr.  Commissioner  Sanders 
refused  the  petition  on  the  ground  of  the 
petitioner  having  himself  executed  the 
deed.  Thereupon  Harris,  also  a  creditor 
to  a  sufficient  amount,  applied  for  adjn- 


dication  under  the  Bankrupt  Law  Con- 
soUdation  Act,  1849,  (12&  13  Vict.  c.  106), 
section  101,  which  empowers  the  Court  to 
make  an  adjudication  at  the  instance  of 
any  creditor,  on  a  petition  presented  by 
some  other  creditor  who  has  failed  to  obtain 
adjudication  upon  it.  But  the  Commis- 
sioner held  that  section  101.  of  the  act  of 
1849,  not  being  re-enacted,  was,  though 
not  expressly  repealed,  constructively  re- 
pealed by  section  96.  of  the  Bankruptcy 
Act,  1861,  (24  &  25  Vict  c.  134),  which 
gives  the  Court  authority,  if  a  petitioning 
creditor  does  not  obtain  adjudication 
within  a  certain  time,  to  adjudicate  on 
a  fresh  petition  presented  by  some  other 
creditor.  The  repealing  section  of  the 
act  of  1861,  section  230,  repeals  as  well 
certain  sections  set  forth  in  a  schedule  to 
the  act,  as  also  all  acts  or  parts  of  acts 
inconsistent  with  itself. 
Harris  appealed. 

Mr,  De  Oex  and  Mr,  Bcvrdsuwll,  for  the 
appellant,  contended  that  section  101.  of 
the  act  of  1849  was  not  inconsistent  with, 
and,  therefore,  was  not  repealed  by  sec- 
tion 96.  of  the  act  of  1861. 
They  cited 
In  re  Cheese,  3  Mont.  D.  <fe  D.  79 ;  s.c 

12  Law  J.  Rep.  (n.s.)  Bankr.  33. 
Ex  parte  Goodall,  1  De  Gex,  580. 

Their  Lordships  were  of  opinion  that 
it  was  competent  for  the  Commissioner 
to  adjudicate  on  the  original  petition.  Sec^ 
tion  101.  was  not  mentioned  in  the  repeal- 
ing section  (section  230.)  of  the  act  of 
1861;  and  the  Court  would  not  prima  facie 
presume  that  the  legislature,  which  had 
not  signified  expressly  its  intention  to  re- 
peal it,  meant  to  repeal  it  by  implication. 
It  was  not  in  itself  inconsistent  with  sec- 
tion 96.  of  the  act  of  1861,  and  might  still 
operate  beneficially  in  some  cases  to  which 
the  latter  section  did  not  apply.  The  matter 
must  be  referred  back  to  the  learned  Com- 
missioner. 

Solidton  —  Messrs.  Chilton  ft  Co.,  ftgents  f<n> 
Messrs.  Hodgson  ft  Son,  Birmingham,  for 
appellant. 
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DXED. 


Bankruptcy — Composiium  Deed — Mort- 
gage — Production  of  Deed  by  Mortgagee, 

Crediton  of  a  debtor  who  had  executed  a 
simple  compontion  deed,  not  containing  any 
eusignment  of  property y  are  entitled  to  exa- 
mine a  person  claiming  to  he  a  mortgagee 
of  certain  property  belonging  to  the  debtor^ 
and  to  call  upon  him  to  produce  his 
deed. 

In  this  case  the  debtor  Marks  bad  exe- 
cuted a  simple  composition  deed,  under 
which  he  was  to  have  four  years  ifi  which 
to  pay  his  debts  by  instalments.  The  deed 
contained  no  assignment  of  the  debtor^s 
property.  One  of  his  creditors,  who  had 
not  assented  to  the  deed,  took  out  a  sum- 
mons for  the  purpose  of  examining  a  Mr. 
Barlow,  who  claimed  to  be  a  mortgagee  for 
a  sum  of  17,000/.  of  certain  copper-plates, 
of  considerable  value,  belonging  to  Marks. 
Mr.  Barlow  submitted  to  be  examined,  but 
claimed  the  right  of  not  producing  the 
mortgage  deed  The  Commissioner,  how- 
ever, on  the  authority  of  Ex  parte  Cal- 
decott  (1),  ordered  him  to  produce  the 
deed,  whereupon  the  present  appeal  was 
brought 

Mr.  Bacony  Mr,  Robertson  Oriffith  and 
Mr,  Northy  for  the  appellant,  contended 
that  Mr.  Barlow  was  entitled  to  the  usual 
privilege  of  a  mortgagee.  The  deed  of 
composition  gave  no  tipecial  right  to  the 
creditors,  and  the  power  of  summoning 
persons  to  be  examined  is  not  to  be 
extended — 

Ex  parte  Alexander y  in  re  Thin  and 

FleUy  1  De  Gex,  J.  &  S.  311. 
And  the  197th  section,  under  which  the 
power  is  claimed,  does  not  apply  to  deeds 
where  there  is  no  assignment  of  property. 
The  deed  is  binding  upon  all  the  creditors, 
and  therefore  so  long  as  they  receive  their 
instalments  they  have  no  right  to  take  any 
action  at  all — 

Ex  parte  Cockbumy  in  re  Smith  and 

Laxton^  33  Law  J.  Rep.  (n.b.)  Bankr. 

17. 

(1)  Montagu,  55. 


Mr.  De  Gex  and  Mr.  Beed,  for  tiie  sum- 
moning  creditor. — ^Under  the  provinoiis  of 
the  act  of  1861,  creditors  under  a  deed 
of  composition  have  the  same  ri^t  to 
investigate  the  affairs  of  their  debtor  as 
under  a  bankruptcy — 

Ex  parte  Broohy  in  re  Brooks^  33  Law 
J.  Rep.  (H.a)  Bankr.  41. 
Now,  under  a  bankruptcy  any  creditor  has 
a  right  to  summon  the  debtor  or  any  other 
person  for  the  purpose  of  examining  into 
the  affairs  of  the  bankruptcy. 

Cooper  V.  Hardingy  7  Q.B.  Kep.  928. 

Ex  parte  Alexandery  in  re  Thin  and 
Fletty  1  De  Gex,  J.  A  &  311. 

Bemming  v.  Pughy  1  New  Rep.  239. 
Next,  in  order  that  the  deed  in  this  case 
should  be  valid  at  all  it  must  be  a  reason- 
able deed — 

Woods  V.  FootCy  1  H.  &  C.  841 ;  S.C 
32  Law  J.  Rep.  (n.b.)  Exch.  199. 
How  can  the  creditors  know  whether  it 
is  reasonable  that  they'  should  wait  four 
years  for  their  money,  if  they  cannot  obtain 
information  as  to  the  position  of  the  estate, 
which  possibly  may  be  sufficient  to  pay  the 
whole  of  the  debts  at  once  1 

Mr.  Northy  in  reply. 

Lord  Justice  Ekioht  Bkuce. — In  a 
matter  connected  with  bankruptcy,  in 
which  the  Commissioner  had  undoubted 
jurisdiction,  he  had  before  him  a  person 
examining,  and  a  person  to  be  examined, 
upon  matters  connected  with  the  estate. 
Among  the  questions  put,  one  related  to 
the  possession  and  inspection  of  a  deed, 
the  possession  of  which  was  admitted  by 
the  person  under  examination.  It  was  pro- 
bable that  the  deed  would  throw  ligbt 
upon  the  state  of  the  debtor^s  affiiirs.  It 
was,  however,  asserted  that  the  deed  re- 
lated to  a  security  for  a  debt,  and  the 
privilege  of  a  mortgagee  not  to  shew  his 
deed  was  claimed.  But,  having  regard  to 
the  judicial  nature  of  the  inquiry  and  the 
relevancy  and  materiality  of  tJie  subject,  I 
am  of  opinion  that  there  was  no  ground 
for  allowing  such  privilege. 

Lord  Justice  Tubneb. — I  confess  that 
I  had  some  doubt  at  the  commencemoit  of 
the  argument,  because  I  did  not  see  how 
in  the  case  of  a  mere  compodtion  deed,  not 
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containing  any  assignment  of  property, 
but  only  covenants  to  pay  by  instalments, 
it  could  be  material  to  investigate  the  state 
of  the  property.  Prima  facie  such  a  cove- 
nantee would  seem  not  to  be  able  to  caU 
for  an  account  I  am,  however,  satisfied 
that  it  may  be  material  for  a  creditor  to 
investigate  the  position  of  the  debtor^s 
affairs,  and  especially  to  inquire  into  the 
circumstances  relating  to  a  deed  such  as 
the  one  in  question,  because  the  validity 
or  invalidity  of  such  a  deed  may  affect  the 
question  of  the  reasonableness  of  the  com- 
position deed.  Now,  a  composition  deed 
has  been  held  to  be  within  the  192nd  sec- 
tion of  the  act,  and  it  seems  to  me  to  be 
clear  that  it  i&  also  subject  to  the  197th 
section.  A  great  part  of  that  section,  no 
doubt,  relates  to  cases  where  there  is  an 
assignment  of  property;  but  is  it  entirely 
confined  to  such  cases  ?  At  the  end  of  the 
section  there  are  these  words,  "  and,  except 
where  the  deed  shall  expressly  provide 
otherwise,  the  Court  shall  determine  all 
questions  arising  under  the  deed  according 
to  the  law  and  practice  applicable  in  bank- 
ruptcy, so  far  as  they  may  be  applicable, 
and  shall  have  power  to  make  and  enforce 
all  such  orders  as  it  would  be  authorized 
to  do  if  the  debtor  in  such  deed  had  been 
adjudged  bankrupt,  and  his  estate  wero 
administered  in  Bankruptcy."  This  clearly 
will  extend  to  composition  deeds.  The  Court 
then,  I  think,  had  power  to  order  the  pro- 
duction of  this  deed,  and  it  must  be  pro- 
duced. 

The  costs  of  this  appeal  and  of  the 
extra  expense  of  the  examination  in  conse- 
quence of  the  adjournment  which  was  made, 
for  the  purpose  of  this  appeal  being  heard, 
must  be  paid  by  the  unsuccessful  appel- 
lant 


Solicitaii~M( 
appellant;  M( 
spondMit 


Hawkint,  Bloxam  k  Co.,  for 
Walter  k  Moojen,  for  re- 


LoBns  Jusnow.  )     In  re  snbbt,  ex  parte 

June  11.         J  ENSBY. 

Bankruptcy — Debtor  petitioning  against 
hinuflf. 

A,  became  indebted  to  B,  upon  a  jvdg- 
mewty  in  the  sum  of  59/.,/  he  owed  no  other 
debts^  except  some  of  very  trifling  amount,  and 
one  to  his  own  attorney,  for  defending  him 
in  the  action  brought  by  B,  The  only  assets 
he  had  possessed  he  had-  sold,  in  order  to 
raise  money  to  defend  the  action: — Held, 
reversing  the  decision  of  the  Commissioner, 
that  he  might  petition  against  himself  in 
bankruptcy, 

Ensby,  the  bankrupt  in  this  case,  hav- 
ing assaulted  one  Butterfield,  who  had 
much  provoked  him,  an  action  was  brought 
by  Butterfield  against  him,  and  a  ver^ct 
for  10^  was  given,  together  with  costs, 
amounting  to  492.  10«.  in  addition. 

Ensby  owed  no  other  debts,  except  a  few 
shillings  for  rent,  and  a  part  remaining  un- 
paid of  his  attorney's  claim  for  defending 
him.  He  had  no  assets,  because  he  had 
parted  with  his  furniture,  which  constituted 
his  whole  property,  in  order  to  defend  the 
action.  Immediately  after  the  verdict  he 
presented  a  petition  for  adjudication  i^ainst 
himsel£  On  coming  up  for  his  discharge, 
the  Commissioner  dismissed  the  petition, 
as  being  a  fraud  upon  the  bankrupt  laws ; 
whereupon  the  present  appeal  was  brought 

Mr.  Reed,  for  the  bankrupt,  contended 
that  the  Commissioner  had  jurisdiction  to 
annul  a  bankruptcy  only  when  the  petition 
was  filed  for  a  purpose  foreign  to>  the 
purpose  of  the  bankrupt  laws,  against  good 
faith,  or  in  fraud.  He  dted 

Ex  parte  Browne,  1  Rose,  151. 
Ex  parte  Harcourt,  2  Rose,  203. 
Ex  parte  Bourne,  2  Glyn  dc  J.  137. 
Ex  parte  Christie,  2  Dea.  <feC.  465,488. 
Ex  parte  Gallimore,  2  Rose,  424. 
Ex  parU  Phipps,  3  Mont  D.  &  D.  505. 
Mr.  H.  J.  Hunter,  for  the  creditor  But- 
terfield, opposed  the  appeal,  and  referred  to 
Ex  parte  Gibson,  in  re  Patrick,  13  W. 
Rep.  530. 
Mr.  Bagley  {Mr.  Bacon  with  him),  for 
the  official  assignee,  contended  that  the 
petition  was  a  mere  attempt  to  dude  the 
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law.  The  banbrupt  had  parted  with  all  his 
assets,  and  then  sought  to  avoid  payment 
of  any  part  of  his  debts  by  the  aid  of  the 
Bankruptcy  Laws. 

[Lord  Justice  Turner  referred  to  the 
8th  art.  of  s.  221.  of  the  act  of  1861  (1).] 

Mr,  Reedy  in  reply. 

Lord  Justice  Knight  Bruce. — In  this 
case  the  bankrupt  had  a  right  by  law  to 
apply  for  his  discharge.  No  circumstance 
is  alleged  against  him,  except,  it  is  said, 
that  he  had  improperly  parted  with  his 
property.  But  it  does  not  appear  that  there 
was  any  fraudulent  motive  in  this.  I  think 
the  adjudication  was  good. 

Lord  Justice  Turner. — This  case  rests 
upon  the  assumption  of  a  fraud  upon  the 
law.  It  is  founded  upon  this :  that  a  debtor 
being  sued,  raises  a  sum  of  money  for  the 
purpose  of  defending  himself,  and  thereby 

(1)  Articled.  of8ection221.eDactB/af,  withiiithe 
like  time,  he  shall,  knowiog  thftt  he  is  at  the  time 
unable  to  meet  hiB  engagements,  fraadulently  and 
with  intent  to  diminish  the  sum  to  be  divided 
amongst  the  general  body  of  his  creditors,  have 
made  away  with,  mortgaged,  encumbered,  or 
charged  any  part  of  his  property,  of  what  kind 
soever,  or  if  after  adjudication  he  shall  conceal 
from  the  Court  or  his  assignee  any  debt  due  to  or 
from  him." 


parts  with  all  his  property.  There  is  no 
allegation  of  anything  else  tending  to  shew 
fraud.  But  it  cannot  be  said  that  this  sum 
was  raised  for  the  fraudulent  purpose  of 
evading  the  administration  of  his  assets 
among  his  creditors,  when,  at  the  time,  he 
had  none.  There  does  not  seem  to  me  to 
be  any  fraud.  Further,  in  constroing  the 
act,  regard  must  be  had  to  the  state  of  the 
law  previously  to  the  passing  of  the  act.  It 
is  not  disputed  that  if  the  present  state  of 
circumstances  had  existed  before  the  act, 
the  Commissioner  would  have  had  no  juris- 
diction to  annul  the  bankruptcy.  But  where 
do  we  find  a  limit  to  the  general  words  in 
the  act  giving  a  debtor  power  to  petition 
against  himself?  We  cannot  draw  a  con- 
clusion unfavourable  to  the  bankrupt,  he- 
cause  the  act  is  imperfect,  as  it  undoubtedly 
is  in  not  providing  means  for  punishing 
persons  in  certain  cases  of  fraud,  and  say 
that  the  word  **  debtor"  is  to  have  a  dif- 
ferent construction,  restrictive  of  its  general 
meaning,  in  the  clause  giving  that  power. 
The  matter  must  be  referred  back  to  the 
Commissioner  to  proceed  with  the  bank- 
ruptcy. 

Soliciton— Mr.  Wilding,  for  the  bankrupt;  Mr. 
Johnson,  for  the  opposing  creditor;  Mr.  Aid- 
ridge,  for  the  official  assignee. 


Vol.  35.] 


MICHAELMAS  1866  to  MICHAELMAS  1866. 


25 


[IN  THE  HOUSE  OP  LORDS.] 

^' mItViV^^  }  WI^I'I^  ^'  HABDINO. 

The  Bankntptcy  Act,  1861,  8,  90. — Petir 
turning  Creditor's  Debt — When  Debt  is  to 
he  deemed  contracted — Company — Winding 
up —  Calls — Contributory, 

The  ^Oth  section  of  the  Bankruptcy  Act  of 
1861  is  to  he  construed  as  a  remedial  etiact- 
menty  and  no  ddft  founded  on  contract  is 
sufficient  to  warrant  an  adjudication  of  bank- 
ruptcy against  a  person  not  a  trader,  unless 
contracted  cU  a  time  when  he  might  have 
known  that  he  thereby  mad^  himself  liable  to 
the  bankruptcy  laws,  that  is,  after  the  pass- 
ing of  the  act  of  1861. 

Therefore,  where  a  shareholder  in  a 
company  which  was  dissolved  and  ordered 
to  be  wound  up  before  the  parsing  of  the 
act  of  1861,  was  settled  on  the  list  of  con- 
trilnUoriee  in  respect  of  such  shares,  it  was 
hdd,  by  the  House  of  Lords,  reversing  the 
decision  of  Lord  Westbuiy,  that  a  sum  due 
from  such  person  in  respect  of  calls  made 
after  the  passing  of  the  act  of  1861,  did  not 
constitute  a  good  petitioning' creditor's  debt, 
upon  which  the  official  manager  could  found 
a  petition  for  an  adjudication  in  bankruptcy 
against  the  debtor,  the  debt  not  having  been 
contracted  after  the  passing  of  the  act  of 
1861  within  the  meaning  of  section  90.  of 
that  act, 

(Per  Lords  Chelmsford  and  Lord  Kings- 
down.)  Even  cusuming  the  debt  to  be  a 
debt  contracted  after  the  passing  of  the  act 
of  1861,  it  did  not  constitute  a  debt  due  to 
the  official  manager  upon  which  he  could 
sue  out  a  commission  of  bankruptcy. 

The  Professional  Life  Assurance  Com- 
pany (registered)  was  formed  in  1847,  and 
the  deed  of  settlement  of  the  company  was 
dated  March  15, 1847,  and  was  in  the  usual 
form  providing  for  the  pajrment  of  the 
shares  by  instalments. 

In  February,  1849,  the  appellant  Williams 
became  possessed  of  500  shares  in  the  com- 
pany, and  having  executed  the  deed  of 
settlement  was  registered  in  the  company's 
register  of  shareholders  as  proprietor  of 
such  500  shares.  The  company  was  ordered 
to  be  wound  up  by  an  order  of  the  Master 
of  the  RoUs  in  May,  1861,  made  under  the 
Niw  SsRiES,  85.— Bankr. 


provisions  of  the  Joint-Stock  Companies' 
Winding-up  Acts,  1848  and  1849;  and 
the  respondent  Harding  was  afterwards  ap- 
pointed the  oi&dal  manager  of  the  company 
in  the  winding  up. 

In  November,  1861,  the  appellant  was 
placed  on  the  list  of  oontributories  of  the 
company  in  respect  of  the  said  500  shares. 

In  May,  1862,  by  an  order  of  the  Master 
of  the  Rolls,  a  call  of  II.  10«.  per  share  was 
made  on  all  the  contributories  of  the  com- 
pany, and  each  contributoiy  was  ordered 
to  pay  to  the  official  manager  the  balance 
(if  any)  due  from  the  contributory  after 
debiting  his  account  in  the  company's 
books  with  such  call.  Another  call  of 
31.  I5s.  was  made  in  like  manner  in  Jime, 
1863. 

The  appellant  was  served  with  notice  of 
such  calls  respectively,  and  by  an  order  of 
the  Master  of  the  Rolls,  in  July,  1863,  he 
was  ordered,  as  one  of  the  contributories  of 
the  company,  to  pay  to  the  official  manager 
the  sum  of  1,921/.  13«.  Sd.,  such  sum  being 
the  balance  then  appearing  to  be  due  from 
him  on  his  account  with  the  company.  He 
did  not  pay  the  said  sum,  and  in  November, 
1863,  the  respondent,  as  official  manager 
of  the  company,  filed  his  petition  in  ike 
Court  of  Bankruptcy  for  the  London  dis- 
tricty  for  adjudication  of  bankruptcy  against 
the  appellant,  not  being  a  trader,  alleging 
as  a  ground  for  such  adjudication  that 
the  appellant  had  resided  for  six  calendar 
months  next  preceding  the  date  of  the  peti- 
tion beyond  the  jurisdiction  of  the  said 
Court  of  Bankruptcy  at  Boulogne-sur-Mer, 
and  was  indebted  to  the  said  Harding,  as 
such  official  manager,  in  the  sum  of  1,  21/. 
Ids.  Sd, 

The  appellant  appeared  by  his  solicitor 
upon  the  hearing  of  the  petition  before  Mr. 
Commissioner  Qoulbum,  who  was  of  opin- 
ion that  the  petitioning  creditor's  debt  was 
not  contracted  after  the  passing  of  the 
Bankruptcy  Act,  1 861,  within  the  meaningof 
section  90.  of  the  act,  and  upon  that  ground 
declined  to  adjudicate  the  appellant  a 
bankrupt 

The  respondent,  as  such  petitioning  cre- 
ditor, appealed  to  Lord  Westbury,  sitting  in 
Bankruptcy,  against  the  order  of  Mr.  Com- 
missioner Goulbum,  when  his  Lordship  (1) 

(1)  88  Uw  J.  Rep.  (N.s.)  Bankr.  26. 
E 
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ordered  that  the  order  of  Mr.  Commissioner 
Gk>ulbam  should  be  discharged;  and  the 
matter  having  been  thus  remitted  back  to  the 
said  Commissioner,  he,  on  the  2 1  st  of  March, 
1864,  declared  and  adjudged  the  appellant 
bankrupt  accordingly;  and  the  appellant 
having  given  notice  of  his  intention  to 
dispute  such  adjudication,  the  Commis- 
sioner, on  the  hearing  of  the  application  for 
that  purpose,  confirmed  the  adjudication  of 
bankruptcy. 

The  appellant  appealed  to  Lord  West- 
bury,  sitting  in  Bankruptcy,  against  the 
last-mentioned  order  of  Mr.  Commissioner 
Goulbum;  and  u|)on  the  appeal  coming 
on  to  be  heard  before  his  Lordship,  on 
the  7th  of  May,  1864,  his  Lordship 
ordered  that  it  should  be  dismissed,  with 
costs. 

Hence  the  present  appeal,  which  was  on 
a  special  case,  approved  of  and  certified  by 
his  Lordship,  sitting  in  Bankruptcy. 

The  questions  were,  first,  whether  the 
sum  of  1,921/.  13«.  8</.,  ordered  by  the  said 
order  of  July,  1863,  to  be  paid  by  Williams 
to  Harding,  as  official  manager  of  the  com- 
pany, was  a  debt  contracted  after  the  pass- 
ing of  the  Bankruptcy  Act,  1861 ;  and, 
secondly,  whether,  assuming  it  to  be  such 
a  debt,  it  was  a  debt  on  which  an  adju- 
dication of  bankruptcy  could  be  validly 
founded. 

Mr,  J.  N,  HigginB  and  Mr,  SwansUm^ 
for  the  appellant — There  was  in  this  case 
a  debt  existing  before  the  passing  of  the 
Bankruptcy  Act,  1861,  an  actual  debt,  ac- 
cording to  the  true  definition  of  "  debt"  in 
English  law  ;  and  even  assuming  the  debt 
itself  not  to  have  been  gua  debt  in  exist- 
ence before  the  passing  of  the  act,  yet  the 
contract  for  the  debt  existed  If  we  shew 
any  kind  of  indebtedness  before  the  passing 
of  the  act  of  1861,  and  that,  substantially, 
the  call  represents  that  indebtedness,  that 
is  a  debt  contracted  before  the  passing  of 
the  act.  The  winding-up  in  this  case  was 
under  the  acts  of  1848  and  1849,  and  the 
object  of  those  acts  was  simply  to  admin- 
ister the  estates  of  companies  brought  under 
their  operation;  and  for  any  purpose  in- 
volved in  the  present  appeal  no  new  lia- 
bility and  no  new  indebtedness  is  imposed 
by  reason  of  those  acts.  The  decisions 
which  might  appear  to  lean  the  other  way, 


when  carefully  examined,  do  not  do  aa  In 
the  case  of 

J3o6»9uon*«  ExeaUor9,  3  Sm.  &  Gif  272 : 

s.  c.  on  appeal,  6  De  Qex,  M.  k  G. 

572  ;  26  Law  J.  Rep.  (K.&)  Ghana 

95, 
the  question  was  not  whether  the  call  in 
a  winding-up  had  reference  to  antecedent 
liability,  not  whether  a  shareholder  upon 
whom  the  call  was  made  was  liable  to 
the  call  by  virtue  of  his  antecedent  lia- 
bility,   but     only    whether    or    not   the 
call  had  the   same  specific   character  as 
the    liability    in    respect    of   which    the 
indebtedness  arose,  and  whether  the  call 
was  a  specialty  debt   That  case  is  favour- 
able to  us,  becaase  it  goes  entirely  on  the 
assumption  that  ex  coneessu  the  call  did 
relate  back  to  an  antecedent  liability.    The 
debt  meant  by  the  act  is  a  definite  sum,  the 
obligation  to  pay  which  has  arisen  and  been 
incurred  since  the  passing  of  the  act  of 
1861.  The  debt  must  be  both  contracted 
and  incurred  since  the  passing  of  the  act 
Lord   Westbuiy's  defiuition  of  the  term 
"  debt "  is  too  narrow.     In  the  Bankrupt 
Law  Consolidation  Act  of  1849,  the  Bank- 
ruptcy Act  of  1861,  the  Joint-Stock  Com- 
panies' Winding-up  Acts  of  1848  and  1849, 
and  in  the  Companies'  Act  of  1862,  tiiere 
are  numerous  provisions  relating  to  liabil- 
ities, calling  them  debts,  that  would  not 
come  within  his  definition,  and  would  not 
be  debts  at  alL    In  the  case  of  a  life  pohcy 
the  policy-holders  whose  policies  have  not 
accrued  due  have  a  right  to  be  treated  as 
contingent  debtors.     In 

AUlebert  v.  Leaf  and  Keama  v.  Leaf^ 

1  Hem.  &  M.  681, 
it  was  held  that  in  such  a  case  there  was 
a  contingent  debt  It  is  not  necessary  that 
there  should  be  an  ascertained  sum  to  con- 
stitute a  debt;  but  if  the  contract  was 
entered  into  before  the  passing  of  the  act, 
although  the  siun  ascertained  was  sub- 
sequent to  the  passing  of  the  act,  that  would 
be  a  debt  contracted  before  the  passing  of 
the  act  Contingent  debts  have  long  been 
recognized  by  the  legislature.  A  lessor 
was  allowed  to  prove,  under  the  Companies' 
Act  of  1862,  in  respect  of  future  liability 
to  rent  under  his  lease — 

In  re  the  Haytor  QroftiU  Company'i 

case,  ante,  154;    s.  c   1    Law  Rep. 

Ch.  App.  77. 
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In  re  the  EngUth  and  Irish  Church 

and  University  Assurance  Society^  1 

Hem.  k  M.  79, 
an  annuitant  was  held  entitled  to  prove, 
under  the  winding-up,  for  the  estimated 
yaJue  of  the  annuity,  without  taking  any 
preliminaiy  proceedings  to  establish  the 
amount  as  a  debt  Another  class  of  cases, 
such  as 

M<n'se  V.  Tucker^  5  Hare,  79;  s.  c.  15 

Law  J.  Rep.  (k.s.)  Chanc.  162,  and 
Bermingham  ▼.  Burkcy  2  Jo.  <&  Lat 

699, 
establish  that  where  a  testator,  before  the 
statute  3  <fe  4  Will.  4.  c.  104,  charged  his 
real  estate  with  the  payment  of  his  debts 
generally,  future  debts  arising  out  of  the 
previous  liability  were  included,  and  so 
damages  for  a  broken  covenant  after  the 
death  of  the  testator  have  been  held  on  the 
authority  of  those  cases  to  be  a  debt  within 
the  meaning  of  the  words  in  the  will.  In 
Hamer's  Devisees^  2  De  Gex,  M.  dr  G. 

366;    8.C.  21   Law  J.  Hep.  (N.a.) 

Chanc.  832, 
a  devisee  was  placed  upon  the  list  of  con- 
tributories  by  virtue  of  the  charge  imported 
by  the  statute  3  &  4  Will  4.  c.  104,  in 
respect  of  losses  accruing  since  the  death 
of  the  testator.  A  covenantee  is  a  specialty 
creditor  to  the  covenantor,  even  before  the 
time  of  payment  has  arrived,  and  may 
maintain  a  suit  in  a  Court  of  equity — 
WhUmare  v.  Oxborrow^  2  You.  &  C. 

C.C.  13;  s.  c  12  Law  J.  Rep.  (n.s.) 

Chanc.  21. 
There  is  no  definition  of  a  debtor  or  a  debt 
in  the  act  of  1861 ;  and  in  the  absence  of 
such  a  definition  the  words  "  debt "  and 
"  debtor  "  must  be  treated,  according  to  ]&w 
and  to  their  et3rmology,  as  words  of  the  very 
largest  comprehension,  and  involving  in- 
choate liability.  The  word  *'  debt "  as  used 
in  the  Civil  Uw  was  of  the  widest  signifi- 
cance— 

BrisoneuSj  tit.  *  Debet' 
Calvinius,  Mag,  Lex.  Jur,  tit.  *  Debet' 
And  Potkier,  Traiie  des  OUigatums^  part  1, 
ch.  1,  treats  of  the  word  "  debt"  as  convey- 
ing an  idea  of  duty,  and  not  an  obligation 
to  pay.  There  is  abundance  to  shew  that 
the  act  of  1861  contemplates  and  calls  debts 
mere  inchoate  debts  or  immature  liabilities, 
which  may  result  at  a  future  time  in  a 
liability  to  pay  a  certain  ascertained  sum, 


as  in  Mj.  Williams's  case,  who,  when  he 
signed  the  deed,  became  liable  to  pay 
the  whole  amount  of  his  calls.  Under  the 
old  law,  where  traders  only  were  subject 
to  the  Bankrupt  Laws,  it  frequently  hap- 
pened that  it  was  a  question  whedier  or 
not  a  debt,  in  the  form  in  which  it  became 
a  petitioning  creditor's  debt,  existed  in  the 
same  form  during  the  trading ;  and  Lord 
Eldon  said,  in 

ExparU  Bryant,  1  Rose,  288, 
the  question  was  substantive  liability,  and 
not  the  precise  form  of  the  debt;  and  in 
Ex  parU  Griffiths,  3  De  Gex,  M.  &  G. 

174;    s.  c.   22  Law  J.  Rep.  (n.s.) 

Bankr.  50, 
the  obligee  in  a  bond  given  by  a  trader 
recovered  judgment  upon  it,  but  the  trader 
had  ceased  trade ;  and  it  was  held,  that  the 
bond  debt  was  not  so  merged  in  the  judg- 
ment as  to  preclude  the  obligee  from  peti- 
tioning for  an  adjudication  against  the 
obligor. 

Secondly,  if  there  was  no  debt  qua 
debt  before  the  order  for  winding  up,  at  all 
events  there  was  a  contract,  and  the  debt 
could  not  have  been  contracted  after  the 
passing  of  the  act  of  1861  within  the  mean- 
ing of  section  90.  The  liability  is  in  respect 
of  a  contract  existing  before  the  date  of 
the  winding-up  order.  With  regard  to  the 
cases  which  relate  to  the  question  as  to 
how  far  a  call  made  in  a  winding-up  may 
be  said  to  represent  antecedent  liabilities, 
it  was  argued  in  the  Court  below  that  the 
case  of  Robinson's  Executors  was  almost 
decisive  of  the  present  question,  but  it  does 
not  decide  that  the  call  has  no  reference  to 
antecedent  liability.  But  there  are  cases 
which  bear  on  the  point — 

Oreenshields'  case,    5  De  Gex  A  Sm. 

599;    s.  c.  21  Law  J.    Rep.   (n.s.) 

Chanc.  773. 
Parbury's  case,  3  De  Gex,  F.  ik  J.  80; 

S.C  30 Law  J.  Rep.  (n.s.)  Chanc.  513. 
Chappies  case,  5  De  Gex  &  Sm.  400. 
Ex  parU  Nicholas,   2  De  Gex,  M.  & 

G.  271;  8.C  21  Law  J.  Rep.  (n.s.) 

Bankr.  64. 
We  submit  that  Mr.  Harding  is  not  a  good 
petitioning  creditor.  First,  3ie  call  is  not 
a  legal  debt;  and,  in  the  second  place,  the 
act  confers  no  power  upon  the  official  man- 
ager to  petition  for  adjudication  in  Bank- 
ruptcy. Under  the  acts  of  1848  and  1849 
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the  call  does  not  constitate  a  legal  debt, 
and  a  contributory  may  be  merely  an 
alleged  contributory.  The  official  manager 
has  no  power  to  petition  for  an  adjudica- 
tion in  bankruptcy;  he  has  only  power  to 
prove  debts.  The  fact  of  the  legislature 
having  expressly  conferred  upon  the  official 
manager  powers  to  prove,  of  itself  excludes 
the  other  power,  to  petition  for  an  a4judi- 
cation  in  bankruptcy. 

Guthrie.  V.  Fuk,  3  B.  &  C.  178, 
has  laid  down  the  rule  that  a  power  to  sue 
did  not  authorize  a  petition  for  a^judica- 
tion  of  bankruptcy  against  the  debtor.  The 
debt  is  a  debt  within  the  meaning  of  sec- 
tion 90.  of  the  act  of  1861,  and,  as  such,  a 
debt  contracted  before  the  passing  of  the 
act,  and  has  not  been  altered  by  the  balance 
order. 

Mr.  Bacon  and  Mr.  Roxburgh^  for  the 
respondent — The  question  in  dispute  must 
be  mainly  determined  by  the  frame  and 
operation  of  the  act  of  1848,  which  is  the 
origin  of  the  demand  by  the  official  man- 
ager. The  object  of  this  act  was  to  secure 
the  means  of  pajring  creditors.  It  provides 
for  a  list  of  contributories,  and  the  first 
thing  is  to  ascertain,  by  means  of  the  list 
of  contributories,  the  persons  who  may  be 
called  upon  to  accomplish  the  objects  of 
the  act  of  parliament  It  disregiurds  the 
contract  of  partnership;  the  terms  of  the 
deed  of  settlement,  or  the  contract  of  part- 
nership, whatever  form  it  may  have  tidcen, 
are  wholly  disregarded.  The  provisions  of 
the  act  have  nothing  to  do  with  the  rights 
of  the  parties  inter  9e,  The  29th,  34th, 
38th,  48th,  76th,  82nd,  83rd,  88th  and  the 
95th  sections  of  the  act,  shew  that  the 
official  manager  is  empowered  to  enforce 
the  payment  of  the  whole  or  part  of  the 
calls  made  against  any  contributory,  and 
to  proceed  against  a  contributory,  and 
issue  execution  against  him  upon  a  judg- 
ment, or  an  order  which  is  equivalent 
to  a  judgment  The  suggestion  made  by 
the  other  side,  that  inasmuch  as  the  liability 
of  Williams  to  be  put  on  the  list  of  con- 
tributories arises  only  from  the  fact  of  his 
having  executed  the  deed  of  partnership, 
and  therefore  cannot  be  said  to  be  a  debt 
contracted  after  the  passing  of  the  act  of 
parliament,  is  met  by  the  case  of  Robtnson^s 
Executors,  which  is  a  conclusive  authority ; 
and  having  regard  to  the  operation  of  the 


law  established  by  that  decisioii,  the  debt 
in  this  case  is  a  debt  created  by  the  Master*s 
order  for  the  payment  of  the  1,92  R,  what^ 
ever  mi^t  have  been  its  origin.  The  order 
of  the  Master  is  the  first  time  at  which  it 
can  be  said  that  the  1,92H.  is  a  debt  due 
from  Williams,  the  first  time  that  he  a 
the  debtor  of  the  official  manager.  The 
contract  entered  into  in  the  deed  in  1847 
has  no  application  whatever  to  the  liability 
imposed  by  the  act  of  parliament  The 
words  "  debt  contracted"  in  the  act  of  1861 
mean  only  when  the  relation  of  debtor 
and  creditor  shall  subsist  Mr.  Justice  Erie 
was  of  opinion,  in  the  case  of  Bobmton'* 
Executors^  that  an  order  made  undvthe 
act  created  a  new  and  original  lialality, 
and  had  no  necessary  l^;al  reference  to  the 
partnership  under  which  the  several  p^- 
sons  on  the  list  were  bound.  Many  of  the 
cases  cited  by  the  other  side  do  not  apply 
to  the  present,  because  it  cannot  signify  in 
the  present  case  what  are  the  provisians  of 
the  Bankruptcy  Act  with  respect  to  tiie 
proof  of  contingent  debts.  In  AJdtheri  v. 
Leaf  and  Reams  v.  Leaf  the  company  was 
prevented  by  the  policy-holders,  on  the 
plainest  principles  of  equity,  from  dealing 
with  their  property,  which  the  company 
had  no  right  to  do  without  their  assent 
In  The  Haytar  GranUe  Campan^s  eate 
the  company  was  under  a  covenant  to  pay 
rent  to  the  lessor  during  the  whole  t^m, 
and  it  was  held  on  similar  principles  that 
the  company  could  not  be  wound  up  and 
discharged  from  all  its  obligations  until 
provision  was  made  for  pajrment  of  the  rent 
In  the  case  of  Uamer^s  DeviseeSy  and  other 
cases  in  which  it  has  been  held  that  the 
official  manager  had  a  right  to  resort  to  the 
estates  of  deceased  members  of  companies 
because  of  their  liability,  although  it 
happened  that  the  liability  originated  in  a 
deed,  the  decision  went  upon  the  ground 
that  they  were  members  of  the  company. 
Parburtfs  case,  Oreenshields*  ease^  Chappie's 
case  and  Nicholases  case,  all  of  which  belong 
to  the  same  dans,  are  only  cases  in  which, 
where  a  man  who  has  obtained  a  certificate 
in  bankruptcy  or  his  discharge  under  the 
Insolvent  Debtors'  Act,  has  been  put  on 
the  list  of  contributories  after  Uie  discharge, 
it  has  been  held,  on  appeal,  that  as  he  had 
been  discharged  there  could  be  no  chum 
against  him   personally.     Yet   the  claim 
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could  be  made  agaiust  his  assignees  to  the 
extent  of  the  assets  received  bj  them.  The 
debt  here  is  contracted  after  1861;  the 
"debt  contracted"  mentioned  in  the  act 
does  not  mean  a  debt  ex  contractu,  as  con- 
tended for  on  the  other  side ;  that  wonld 
be  applying  to  the  words  of  the  act  a 
special  signification  which  the  legislature 
never  intended  should  be  given  to  them. 
No  debt  can  be  said  to  have  existed  due 
from  Williams  until  the  Master  found  the 
sum  in  question  to  be  a  debt  due  &om  him. 
In  Guthrie  v.  Fiak  the  decision  was  simply 
that  a  certain  power  having  been  given  by 
a  local  act  of  parliament  in  derogation  of 
the  common  law  rights,  such  power  must 
be  construed  strictly  in  the  vety  words  of 
the  act  of  parliament.  There  is  no  such 
difficulty  in  the  present  case,  because  not 
only  has  the  act  of  the  \k  2  Vict  been 
passed,  which  gives  to  orders  of  the  Court 
the  effect  and  validity  of  a  judgment 
recovered  at  law,  but  also  because  there 
was  no  such  enactment  then  as  enabled 
the  -official  manager  to  enforce  the  pay- 
ment 

Mr,  Higgins^  in  reply. 

The  Lord  Chancbllob  (Lobd  Cran*^ 
worth). — This  Ciise  was  heard  at  your 
Lordships'  bar  a  short  time  since^  and, 
being  one  of  some  nicety,  your  Lordships 
took  a  short  time  to  consider  of  the  judg- 
ment which  ought  to  be  given. 

It  is  an  appeal  from  an  order  in  Bank- 
ruptcy made  by  Lord  Westbury  on  the 
7th  of  May,  1864,  confirming  an  order  of 
Mr.  Commissioner  Groulbum  of  the  21st 
of  March,  1864,  whereby  he  had  adjudged 
the  appellant  to  be  a  bankrupt 

It  appears  from  the  special  case  that  in 
the  year  1847  a  joint -stock  insurance 
company  was  constituted  by  deed,  and 
duly  registered  according  to  law.  The 
capital  of  the  company  was  fixed  at 
250,000/.,  and  was  divided  into  20,000 
shares  of  12/.  10«.  each.  All  shareholders 
were  made  by  the  deed  to  covenant  that 
they  would  bear  all  losses  rateably  accord- 
ing to  the  number  of  the  shares  they  might 
hold,  and  wonld  pay  all  calls  duly  made 
for  Uie  purpose  of  the  business.  It  is  un- 
necessary to  state  the  provisions  of  the 
deed  in  detail. 

In  the  month  of  February,  1849,  the 


appellant  not  being  a  trader,  became  pos- 
sessed of  500  shares  in  the  company  and 
executed  the  deed,  and  was  duly  registered 
as  a  shareholder. 

On  the  Uth  of  May,  1861,  an  order 
was  made  by  the  Master  of  the  Rolls  for 
winding  up  the  affairs  of  the  company, 
and  the  respondent  was  appointed  official 
manager. 

In  November,  1861,  the  appellant  was 
settled  on  the  list  of  contributories  in  re- 
spect of  his  500  shares,  and  in  the  years 
1862  and  1863  two  calls  were  made  on  the 
contributories.  The  amount  of  these  calls 
on  the  appellant  on  account  of  his  500 
shares  was  1,921/.  13«.  8(f.,  and  by  an 
order  of  the  Master  of  the  RoUs,  dated  the 
23rd  of  July,  1863,  he  was  ordered  to  pay 
this  sum  to  the  official  manager  within 
fourteen  days. 

The  appellant  &iled  to  make  this  pay- 
ment, and  in  the  month  of  November, 
1863,  the  official  manager  filed  his  petition 
in  the  Court  of  Bankniptcy,  praying  that 
the  appeUant  might  be  adjudicated  a  bank- 
rupt Mr.  Commissioner  Goulbum,  before 
whom  the  petition  was  pending,  declined 
to  adjudge  the  appellant  a  bankrupt,  on 
the  ground  that,  as  he  was  not  a  trader, 
there  was  not  a  good  petitioning  creditor's 
debt  He  thought  that  the  debt  relied  on 
by  the  official  manager  was  a  debt  contracted 
before  the  passing  of  the  Bankruptcy  Act 
of  1861,  and  therefore  was  not  a  debt  on 
which  the  appellant  cotdd  be  made  a  bank- 
rupt 

From  this  decision  of  the  Commissioner 
the  official  manager  appealed  to  the  Lord 
Chancellor  (Lord  Westbury),  the  question 
being,  whether  the  sum  which  the  now 
appellant  was  ordered  to  pay  to  the  offi- 
cial manager  in  1863,  was  a  debt  con- 
tracted after  1861.  The  Commissioner 
had  decided  that  it  was  not;  that  it 
was  in  fact  merely  the  ascertainment  of 
the  amount  of  a  Uability  which  he  had 
incurred  in  1849.  Lord  Westbury,  however, 
was  of  a  different  opinion.  He  thought  that 
as  there  was  no  liability  to  pay  before  the 
making  of  the  calls  and  the  order  to  enforce 
payment,  therefore  the  date  of  that  order, 
and  not  the  time  of  the  execution  of  the 
deed  must  be  treated  as  the  time  when  the 
debt  was  contracted.  His  Lordship  there- 
fore reversed  the  order  of  the  Commissioner, 
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and  sent  the  case  back  to  him.  Upon  this, 
Mr.  Commissioner  Gk)album,  on  the  21st 
of  March,  1864,  adjudicated  the  appellant 
a  bankrupt 

From  this  adjudication  the  appellant 
appealed  to  the  Lord  ChanceUor,  but  his 
Lordship,  as  a  matter  of  course,  dismissed 
the  appeal ;  but,  considering  the  case  to  be 
one  of  some  doubt,  gave  leave  to  the  appel- 
lant to  bring  it  before  this  House,  upon  a 
special  case,  stating  the  &cts  on  which 
your  Lordships  might  finally  adjudicate. 
This  was  accordingly  done,  and  the  case 
was  fully  argued  at  your  Lordships'  bar  a 
short  time  since,  the  sole  question  beiog, 
whether  the  sum  ordered  to  be  paid  by  the 
appellant  to  the  official  manager  constituted 
a  good  petitioning  creditot^s  debt 

For  the  appellant,  it  was  argued  that  the 
sum  which  he  was  ordered  to  pay  to  the 
official  manager  ought  not  to  be  treated  as 
a  debt  contracted  by  him  after  the  passing 
of  the  Bankruptcy  Act  of  1861,  and  there- 
fore that,  inasmuch  as  he  is  not  a  trader, 
and  as  by  the  90th  section  of  that  act  it 
expressly  provided  that  the  debt  of  the 
petitioning  creditor  of  any  debtor  net  being 
a  trader  must  be  a  debt  contracted  after 
the  passing  of  that  act,  therefore  there  was 
no  debt  on  which  an  adjudication  against 
him  could  be  supported.  He  further  con- 
tended, that  the  official  manager  is  not  a 
creditor  within  the  meaning  of  the  bank- 
rupt laws. 

On  the  part  of  the  official  manager,  it 
was  contended  that,  by  the  express  provi- 
sions of  the  Winding-up  Acts,  he  became  a 
creditor  for  all  sums  ordered  to  be  paid  to 
him  on  account  of  calls,  and  that,  having  so 
become  a  creditor  of  the  appellant  in  1863, 
and  not  before,  he  was  not  affected  by  the 
provisions  of  the  90th  section  of  the  act  of 
1861. 

The  question  on  the  90th  section  turned, 
it  will  be  observed,  on  the  point,  whether 
the  date  of  the  appellant's  debt  is  to  be 
held  to  be  the  year  1 849,  when  he  executed 
the  deed  of  the  company,  and  so  became 
liable  to  its  obligations,  or  the  23rd  of 
July,  1863,  when  he  first  became  actually 
bound  to  pay  any  ascertained  sum  arising 
out  of  that  liability. 

In  order  to  decide  this,  it  is  necessary  to 
consider  why  the  exception  in  question  re- 
lating to  non-traders  was  introduced. 


The  motive  of  the  l^gisLstare  in  intro- 
ducing the  90th  section  evidently  was  the 
hardship  which  the  new  act  would  inflict 
on  persons  not  in  trade,  idio,  having  con- 
tracted debts  before  the  passing  of  the  act, 
might,  by  its  operation,  be  subject  to  penal 
and  other  consequences  to  which  they  had 
not  by  the  mere  contracting  of  the  debts 
exposed  themselves.  It  is  impossible  to 
mistake  the  object,  or  not  to  feel  the  jus- 
tice of  the  enactment ;  and  in  determimng 
in  any  particular  case  whether  the  d^  on 
which  it  is  sought  to  make  a  non-trader  a 
bankrupt  be  or  be  not  a  debt  contracted 
after  the  passing  of  the  act  of  1861,  the 
grounds  on  which  the  clause  in  question 
rests  must  be  kept  steadily  in  view.  It  is 
to  be  construed  as  a  remedial  enactment, 
and  all  Courts  are  bound  on  general  prin- 
ciples to  put  on  it  such  a  oonstmctimi  as 
will  best  give  effect  to  the  remedy  contem- 
plated. 

Looking,  then,  to  the  clause  in  this 
spirit,  I  am  pr^Mtfed  to  say,  that,  in  my 
opinion,  no  debt  founded  on  contract  is 
sufficient  to  warrant  an  adjudication  of 
bankruptcy  against  a  person  not  a  trader, 
unless  it  was  contracted  by  him  at  a  time 
when  he  knew  or  might  have  known  that 
he  thereby  made  himself  liable  to  Uie  bank- 
ruptcy laws,  and  this  must  have  been  after 
the  passing  of  the  act  of  1861.  The  lan- 
guage of  the  clause  appears  to  me  wide 
enough  to  warrant  this  interpretation  of  it, 
and  any  narrower  construction  might  leave 
the  evil  in  question  unremedied. 

If  this  be  a  just  construction  of  the  star 
tute,  it  is  plain  that  the  calls  made  on  the 
appellant,  and  ordered  to  be  paid  by  him 
to  the  official  manager,  cannot  be  treated 
as  a  debt  contracted  by  him  after  the  pass- 
ing of  the  act  of  1861.  They  constitate 
an  obligation  cast  on  him  by  law  after  tiie 
passing  of  the  act,  in  consequence  of  oi- 
gagements  which  he  had  entc««d  into  king 
previously.  This  obligation  must,  I  think, 
in  construing  the  90th  section,  be  referred 
back  to  the  year  1849,  when  he  became 
a  shareholder,  and  executed  the  deed.  By 
what  he  then  did  he  knew  that  he  might 
become  liable  to  pay  such  calls  as  are  now 
imposed  upon  him.  But  he  did  not  and 
could  not  know  that  he  was  incuiringa 
liability  which  might  end  in  his  being  made 
a  bankrupt     And  it  was  to  protect  him 
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against  that  consequence  that  the  90th  sec- 
tion was  passed. 

The  conclusion  at  which  I  have  thus 
arrriyed  is  at  variance  with  that  adopted  by 
Lord  Westbury.  It  is  unnecessary,  there- 
fore, to  say  that,  though  his  Lordship  evi- 
dently considered  it  a  case  of  doubt,  I  have 
felt  at  times,  in  considering  the  subject, 
distrustful  of  my  own  judgment.  Lord 
Westbury  founds  his  opinion  on  the  fact 
that,  until  the  final  adjustment  of  the  liabil- 
ities of  the  different  shareholders,  there 
was  no  obligation  to  pay;  no  debt ;  that 
though  there  might  before  the  making  of 
the  call  have  been  a  liability  in  posse,  yet, 
till  the  whole  state  of  the  accounts  had 
been  ascertained  and  the  proper  calls  made, 
there  was  no  liability  in  esse.  It  is  impos- 
sible to  deny  this;  but,  according  to  my 
construction  of  the  clause  in  question,  there 
was  no  debt  capable  of  sustaining  an  adju- 
dication unless  the  liability  in  passe,  as  well 
as  that  in  esse,  originated  subsequently  to 
the  act  of  1861.  The  order  to  pay  to  the 
official  manager  was  only  a  mode  of  enforc- 
ing the  performance  of  the  original  con- 
tract into  which  Mn  Williams  had  entered 
in  1849;  and  I  can  discover  no  ground  for 
holding  that  the  obligation  to  make  this 
payment  to  the  official  manager  is  a  debt 
contracted  after  1861,  which  would  not 
equally  apply  to  a  simple  contract  debt 
incurred  before  1861,  but  sued  for  and 
recovered,  and  so  converted  into  a  judg- 
ment debt,  after  1861. 

It  was  argued  at  the  bar  that,  even  if 
this  could  be  regarded  as  a  liability  arising 
after  the  act  of  1861,  yet  the  obligation  to 
pay  the  amount  of  the  calls  to  the  official 
manager  did  not  make  him  a  creditor  at 
whose  instance  the  person  liable  to  pay  the 
amount  of  the  caUs  could  be  adjudicated  a 
bankrupt.  I  am  far  from  sajring  that  there 
is  not  great  force  in  this  objection.  It  may 
be  argued  that  the  official  manager  is  a 
mere  officer  of  the  Court,  bound  to  act  only 
according  to  its  orders,  and  that  the  order 
for  payment  to  him  no  more  makes  him  a 
creditor  than,  if  the  order  had  been  to  pay 
the  caUs  into  the  Bank  of  England,  that 
body  would  have  become  a  creditor.  On 
this  point,  however,  I  do  not  feel  bound  to 
express  an  opinion,  having  already  stated 
grounds  quite  satisfactory  to  my  mind,  that 
even  if  the  amount  of  the  calls  is  a  debt 


due  to  the  official  manager,  yet  it  is  not  a 
debt  contracted  since  the  passing  of  the  act 
of  1861. 

I  am,  therefore,  prepared  to  advise  your 
Lordships  to  reverse  the  order  of  the  7th 
of  May,  1864,  and  the  order  of  the  Commis- 
sioner of  the  21st  of  March,  1864,  adjudi- 
cating the  appellant  a  bankrupt. 

All  costs  paid  by  the  appellant  under  the 
order  of  the  7th  of  May,  1864,  must  be  re- 
paid to  him,  and  the  official  manager  must 
also  pay  to  him  the  costs  occasioned  on  the 
first  appeal  to  Lord  Westbury. 

LoKD  Chelmsfobd. — The  question  to  be 
decided  upon  this  special  case  is,  whether 
the  sum  due  from  the  appellant  was  a  debt 
contracted  with  the  official  manager  con- 
stituting a  good  petitioning  creditor's  debt 
upon  which  he  could  found  a  petition  for 
an  adjudication  in  bankruptcy  against  the 
appellant.  The  question  is  one  of  general 
importance. 

There  is  no  dispute  upon  the  facts  of 
the  case.  The  appellant  was  the  proprietor 
of  500  shares  in  the  company,  which  was 
dissolved  and  wound  up,  by  an  order  of 
the  Master  of  the  Rolls,  before  the  passing 
of  the  Bankmptcy  Act,  1861.  As  such 
proprietor  he  was  liable  to  contribute  to 
the  debts  of  the  company,  and  accordingly 
(after  the  passing  of  the  act),  on  the  28th 
of  November,  1861,  he  was  settled  on  the 
list  of  contributories.  On  the  10th  of  May, 
1862,  and  on  the  4th  of  June,  1863,  two 
calls  were  made  on  the  contributories  by 
order  of  the  Master  of  the  Bolls,  and  the 
sum  due  from  the  appeUant  in  respect  of 
these  calls  was  the  1,92R  ISs,  Sd,  upon 
which  the  question  arises. 

There  can  be  no  doubt  that  as  a  proprie- 
tor the  appellant  was  liable  to  the  com- 
pany to  the  extent  of  his  shares,  and  liable 
beyond  their  amount  to  the  creditors  of  the 
company  as  a  partner.  It  is  in  respect  of 
this  latter  liability  that  he  was  placed  on 
the  list  of  the  contributories  and  that  the 
calls  were  made  upon  him.  If,  therefore, 
the  view  which  I  have  taken  of  this  case 
rendered  it  necessary  for  me  to  consider 
whether  the  amount  which  the  appellant 
was  ordered  to  contribute  towards  the 
liquidation  of  debts  to  which  he  was  ante- 
cedently liable  could  be  regarded  in  the 
sense  of  the  Bankruptcy  Act,  1861,  as  a 
debt  contracted  after  the  passing  of  that  act) 
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I  have  no  doubt  that  I  should  agree  with 
the  opinion  expressed  by  my  noble  and 
leanied  friend  on  the  woolsack.  But,  even 
assuming  it  to  be  such  a  debt  on  account 
of  its  becoming  due  from  the  appellant 
only  by  reason  of  the  order  for  calls,  the 
question  would  still  remain  wheth^  the 
relation  of  debtor  and  creditor  existed  be- 
tween the  official  manager  and  the  contri- 
butory in  respect  of  it 

Now,  the  powen  and  duties  of  the 
official  manager  are  created  by  acts  of 
parliament,  which  must  be  examined  to 
ascertain  Uie  nature  of  his  office  and  the 
authority  with  which  he  is  invested. 

The  two  acts  which  apply  to  this  ques- 
tion are  the  Winding-up  Acts,  11  ^  12 
Vict  c.  45.  and  12  k  13  Vict  c.  108. 
By  the  22nd  section  of  the  former  act  the 
official  manager  was  appointed  by  the 
Master  of  the  Court  of  Chanceiy ;  and  by 
the  29th  section,  on  his  appointment  all 
the  estate,  effects,  and  credits  and  rights 
of  action  of  the  company  became  absolutely 
vested  in  him.  By  the  34th  section  his 
duties  are  prescribed ;  and  by  the  50th  and 
following  sections  he  is  to  represent  the 
company  in  all  actions,  suits  or  other  pro- 
ceedings pending,  or  which  might  have  been 
instituted  either  by  or  against  the  com- 
pany. All  these  sections  relate  to  the 
claims  and  liabilities  of  the  company  pre- 
viously existing,  and  have  no  application 
to  calls  for  contribution  upon  the  share- 
holders after  the  winding-up  order  has  been 
issued.  The  sections  whidi  apply  to  the 
subject  of  calls  upon  the  contributories 
will  be  found  to  give  the  power  of  ordering 
and  enforcing  them  to  the  Master,  leaving 
to  the  official  manager  merely  the  duty  of 
acting  under  his  orders  and  obeying  his 
directiona  By  the  82nd  section  the  Master 
is  to  direct  the  official  manager  as  to 
the  application  of  the  realized  moneys  and 
assets  of  the  company.  By  the  83rd  and 
84th  sections  the  Master  is  to  make  calls 
and  to  ap})ortion  their  amount  amongst  the 
contributories ;  and  by  the  88th  section  it 
is  only  with  the  approbation  of  the  Master 
that  the  official  manager  is  empowered  to 
enforce  the  payment  of  calls,  or  to  give 
time  to,  or  compound  with  the  contributories. 
The  Master  also,  by  the  89th  section,  may 
direct  any  action  or  suit  to  be  brought  by 
the  official  manager  against  the  executor 


of  a  deceased  oontribotoiy,  which  without 
such  previous  direction  the  official  manager 
is  incompetent  to  bring.  These  are  all  &e 
material  sections  of  the  first  of  the  Wind- 
ing-up Acts  which  relate  to  the  duties  of 
the  official  manager,  and  by  none  of  them 
is  he  clothed  with  the  character  of  a  cre- 
ditor of  the  contributories  in  respect  to  the 
calls  mado  upon  than. 

The  other  Winding-up  Act,  the  12^^13 
Vict  c  108,  makes  no  change  in  the  rela- 
tion of  the  official  manager  to  the  contri- 
butories. By  the  8th  section  he  is  empow- 
ered to  draw,  accept,  make  and  indorse 
bills  of  exchange  and  promisaoiy  notes, 
but  still  under  Uie  direction  of  the  Master 
acting  in  the  winding  up  of  the  company. 
And  to  come  nearer  to  the  present  sub- 
ject of  consideration,  by  the  30th  secdoii, 
'*  Where  any  contributoiy  of  the  company 
is  a  bankrupt  or  insolvent,  the  offidid 
manager  may  prove  in  the  matter  of  such 
bankruptcy  or  insolvency^ — not  aa  he  shall 
think  propor — but  *' for  any  balance  ord»ed 
by  the  Master  to  be  proved  against  the  estate 
of  such  contributoiy." 

Upon  a  review,  then,  of  all  the  secdona 
of  the  Winding-up  Acts  relating  to  the 
official  manager,  there  appear  to  be  none 
from  which  it  can  be  inferred  that  it  was 
the  intention  of  the  legislature  to  place 
him  in  the  position  of  a  creditor  so  as  to 
render  the  oontributoiy's  liability  to  a  call 
made  upon  him  a  debt  for  the  recovery  of 
which  the  official  manager  would  have  the 
remedies  of  any  ordinary  creditor.  He  is 
rather  the  mere  instrument  by  which  the 
Master  acts  in  carrying  out  his  duty  of 
winding  up  the  company. 

But  proceeding  a  step  further,  and  as- 
suming for  a  moment  tlie  liability  of  the 
appelluit  to  the  payment  of  the  amount  of 
the  calls  to  be  a  debt  due  to  the  official 
manager,  how  can  it  become  a  good  peti- 
tioniug  creditor's  debt  unless  it  is  so  con- 
stituted by  the  acts  of  parliament!  All  the 
authority  of-  the  Master  and  of  the  official 
manager  is  derived  from  the  Winding-up 
Acts.  Beyond  the  limits  of  this  statutable 
authority  they  have  no  power  to  proceed 
In  no  part  of  these  acts  is  there  to  be 
found  anything  which  enables  the  Master 
to  direct  the  official  manager  to  petition 
for  an  adjudication  in  bankruptcy.  That 
the  genend  power  given  to  the  official 
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manager,  with  the  approbation  of  the  Mas- 
ter to  enforce  the  payment  of  claims  against 
the  contributories,  does  not  enable  him  to 
resort  to  every  form  and  maimer  of  pro- 
ceeding for  the  purpose,  appears  from  the 
case  of  Guthrie  v.  Fish^  cited  in  the  argu- 
ment And  I  would  borrow  the  language 
of  Mr.  Justice  Bayley  in  that  case  and  say, 
"  Unless  we  see  very  clearly  that  the  mean- 
ing of  the  legislature  goes  beyond  the 
words  of  the  statute,  we  cannot  do  so."  It 
may  be  that  the  legislature  purposely  with- 
held from  the  Master  the  power  to  order 
a  petition  for  adjudication  in  bankruptcy 
against  a  contributory,  because  to  such  a 
proceeding  a  petitioning  creditor's  debt  is 
essential,  and  there  was  no  person  to  whom 
such  a  debt  could  be  said  to  be  due. 

The  view  of  the  question  which  I  have 
taken  precludes  the  necessity  of  considering 
the  elaborate  arguments  which  have  been 
addressed  to  your  Lordships  upon  ante- 
cedent liability,  contingent  debts  and  the 
decision  in  Robinson's  case,  which  was 
claimed  by  the  counsel  on  both  sides  as  an 
authority  in  their  favour,  but  which  has 
little  (if  any)  bearing  upon  the  question 
one  way  or  the  other.  . 

The  question  has  presented  itself  to  my 
mind  under  a  different  aspect  from  that 
in  which  it  was  mainly  regarded  in  the 
argument  at  your  Lordships'  bar;  but  the 
close  examination  of  the  acts  of  parliament 
which  this  view  of  the  subject  has  led  me 
to  make,  has  satisfied  me  ^at  there  could 
not  possibly  exist  any  petitioning  creditor's 
debt  due  to  the  official  manager,  upon 
which  his  petition  for  an  adjudication  in 
bankruptcy  could  be  validly  founded. 

Lord  Kikosdown. — The  first  question 
in  this  case  is,  whether  the  debt  upon 
which  the  commission  was  sued  out  was  a 
debt  contracted  before  the  passing  of  the 
Bankruptcy  Act  of  1861. 

At  the  time  when  the  winding-up  order 
was  pronounced,  the  appellant,  as  regarding 
the  creditors  of  the  concern,  was  liable  to 
the  whole  amount  of  all  the  debts.  His 
liability  to  his  partners  was  to  pay  such 
calls  as  were  covenanted  by  the  deed  to 
be  paid,  and  such  further  sums  as  might  be 
necessary,  finally  to  wind  up  and  close  the 
partnen^p,  having  regard  to  the  contri- 
butions of  other  creditors.  The  amount 
which  he  might  have  to  pay  under  either  * 
Niw  Skrixs,  35.— Baitkjl 


of  these  liabilities  was  necessarily  uncer- 
tain, until  the  accounts  were  settled;  but 
the  liability  to  pay  already  existed. 

The  whole  purpose  of  calls  to  be  made 
imder  the  statute  is  to  give  effect  to  the 
liability  so  existing.  The  official  manager 
is  required  by  the  statute  to  apportion  the 
sum  necessary  to  be  paid  amongst  the  seve- 
ral contributories,  and  by  the  83rd  section 
the  Master  is  authorized  to  malce  calls  on 
the  contributories,  or  on  such  individual 
contributories,  or  classes  of  contributories, 
as  he  may  think  proper  (but  so  far  only  as 
such  contributories  shall  be  liable  at  law 
or  in  equity  to  pay  the  same).  By  the 
84th  section  the  sum  to  be  raised  by  calls 
is  to  be  apportioned  amongst  the  several 
contributories,  according  to  their  proper 
liabilities.  The  calls,  therefore,  are  to  be 
made  entirely  in  respect  of  liabilities 
previously  existing;  and  the  payment  of 
the  amount  of  the  calls  is  to  be  made  to  the 
official  assignee,  not  because  he  is  by  the 
act  constituted  a  creditor  of  the  persons  by 
whom  the  payments  are  to  be  made,  but 
because  he  is  constituted  a  trustee,  to  whom 
debts  already  due  to  other  persons  are  to 
be  paid,  in  order  that  by  his  means  those 
other  persons  may  receive  in  a  more  con- 
venient form  what  is  due  to  them.  The 
call  does  not,  in  my  opinion,  constitute  a 
new  debt,  but  it  contains  the  amount 
and  provides  for  the  payment  of  a  debt 
already  due.  The  debt,  therefore,  in  this 
case  was  not,  I  think,  a  debt  contracted  after 
the  Bankruptcy  Act  of  1861  was  passed. 

But  further,  it  does  not  seem  to  me  to 
be  a  debt  in  the  strict  sense  of  the  term, 
or  at  all  events  a  debt  on  which  the  official 
manager,  as  a  creditor,  could  sue  out  a 
commission  of  bankruptcy.  The  act  pro- 
vides for  payment  of  sums  to  the  official 
manager  for  a  special  purpose,  and  it  also 
precribes  the  mode  in  which  the  payment 
is  to  be  enforced. 

It  is  not  quite  accurate  to  say  that  the 
statute  gives  to  the  official  manager  a  general 
power  to  enforce  the  payment  The  only 
clause  which  contains  words  of  that  descrip- 
tion is  the  88th,  which  gives  power  to  the 
official  manager,  with  the  approbation  of 
the  Master,  from  time  to  time  to  enforce 
payment,  or  to  compound  or  to  abandon 
any  claim ;  but  the  mode  in  which  payment 
is  to  be  enforced  must  be  the  mode  pointed 
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out  in  the  act  Now,  the  95th  section  enacts, 
that  all  orders  of  the  Master  under  this  act 
shall  be  enforced  in  the  same  manner,  by 
the  same  or  any  such  process  as  orders  of 
the  Court  of  Chancery  made  in  any  suit 
pending  therein  against  any  party  thereto ; 
other  modes  of  proceeding  are  also  pointed 
out.  The  official  manager  may,  in  certain 
cases,  prove  for  the  amount  of  the  call 
under  any  bankruptcy  or  insolvency,  and 
may  also,  with  the  approbation  of  the 
Master,  bring  actions  or  defend  actions 
(sections  60,  62) ;  but  I  can  find  no  clause 
which  authorizes  him,  either  with  or  without 
the  approbation  of  the  Master,  to  sue  out 
a  commission  of  bankruptcy.  The  case  of 
I%e  Royal  AtistrcUian  Bank^  usually  cited 
as  BobifisotJkS  case,  does  not  seem  to  me 
to  affect  materially  the  decision  of  this  case. 
The  question  there  was,  whether  a  call 
made  by  the  Master  under  the  Winding-up 
Act  was  a  specialty  debt  It  was  contended 
to  be  so,  on  the  ground  that  it  was  the 
enforcement  of  a  debt  which  by  the  deed 
of  partnership  this  partner  had  covenanted 
to  pay.  It  was  finally  held,  after  much  dis- 
cussion and  some  difference  of  opinion,  that 
it  was  not  so;  and,  as  I  read  the  case,  upon 
this  ground,  that  it  was  an  enforcement  of 
the  obligation  which  the  partner  had  con- 
tracted by  entering  into  the  partnership 
business,  and  not  the  enforcement  of  the 
S))ecific  covenants  contained  in  the  deed. 
The  Lord  Chancellor  puts  it  entirely  on 
this  ground,  and  says  that  though  a  call 
by  the  directors  under  the  3rd  clause  would 
constitute  a  specialty  debt,  the  call  by  the 
official  manager  had  no  reference  to  that 
clause.  It  is  not  to  be  denied  that  the 
opinion  of  Lord  Chief  Justice  Erie,  sitting 
with  Vice  Chancellor  Stuart,  seems  to  pro- 
ceed on  the  ground  that  by  the  terms  of 
the  statute  the  call  created  a  new  liability  ; 
but  that  is  a  view  to  which  I  am  imable 
to  assent,  at  least  as  applied  to  the  pre- 
sent question. 

The  act  here  has  provided  that  the  debt 
upon  which  a  commission  of  bankruptcy 
may  be  sued  out  against  a  non-trader  must 
be  one  contracted  after  the  Bankruptcy 
Act  of  1861  was  passed.  The  object  was 
to  protect  persons  ^m  the  consequence  of 
ex  post  facto  legislation.  The  debt,  I  think, 
must  arise  from  some  act  or  default  of  the 
debtor  after  that  time. 


The  decision  in  Parburj^a  case  and 
the  observations  made  by  tiie  Judgss  do 
not  seem  to  me  to  be  quite  consistent  with 
the  view  taken  of  RobinrnmU  case  by  Lord 
Chief  Justice  Erie. 

The  subsequent  Winding-up  Act  of  1862 
(the  25  k  26  Vict  c  89.)  has  removed  all 
doubt  about  subsequent  cases,  by  expressly 
declaring  that  the  call  shall  constitute  a 
debt  as  from  the  time  when  the  liability 
was  contracted.  I  do  not  consider  that  de- 
claration as  an  alteration  of  existing  law, 
but  as  a  declaration  of  what  the  l^slature 
in  its  previous  act  had  not  sufficiently 
explained.  It  may  be  observed  that  it 
declares  that  the  call  shall  constitttte  a 
specialty  debt 

Upon  the  whole,  I  think  that  upon  both 
the  points  suggested  in  the  special  case 
the  order  appealed  from  should  be  re- 
versed. 

Order  reversed^  unth  directions  as 
to  costs  in  the  Court  below. 

Solicitors— Meaara.  Harrison  k  Lewis,  for  a{ipel- 
l»nt ;  Messrs.  TrsTen,  Smith  k  De  Gtx,  far 
respondent. 


CitAlfwoRTH,  L.C.  )  Ex  parte  wood,  tn  re 
Jan.  24.  f  carteb. 

Tke  Bankrupt^  Act,  1861,  section  110. 
— Sttspension  of  Proceedings— Jurisdiction. 

Where,  under  the  llOth  section  of  tke 
Bankruptcy  Act,  1861,  a  resolution  has 
been  passed  for  tke  suspension  of  tke  pro- 
ceedings in  Bankruptcy  and  the  ismding  up 
of  the  estate,  the  proceedings  are  taken  out 
of  the  control  of  the  Court  of  Bcuikruptcy, 
and  the  jurisdiction  only  continues  to  exist 
for  the  purposes  of  discovery  and  entertain- 
ing the  bankrupts  applicaiion  for  his  order 
of  discharge, 

William  Carter  and  Charles  James 
Justins  were  crinoline -manufacture^  in 
partnership,  at  Smethwick,  in  the  county 
of  Stafford,  and  at  Landport,  in  Hants,  and 
William  Carter  also  traded  separately  as  a 
stay  and  crinoline  manufacturer  at  Ludgate 
Street,  London.  At  a  meeting  of  the  ere* 
ditors  of  the  firm,  held  on  the  1st  of  June, 
1864,  it  was  agreed  that  their  debts  should 
be  paid  by  three  equal  instalments,  at  four, 


Vol.  35.] 


MICHAELMAS  1866  to  MICHAELMAS  1866. 


35 


eight  and  twelve  months,  with  interest  to 
be  secured  by  the  acceptances  of  the  firm, 
and  the  deposit  by  Carter  of  certain  title- 
deeds  relating  to  his  separate  estate.  Ac- 
cordingly, the  bills  of  exchange  were  drawn 
and  accepted,  and  on  the  22nd  of  June, 
1864,  Carter  delivered  the  title-deeds  to 
the  manager  of  the  Sheffield  Union  Banking 
Company,  as  a  collateral  security  for  the 
due  payment  by  the  firm  of  the  bills  of 
exchange  mentioned  in  the  second  schedule 
to  the  memorandum  of  deposit. 

On  the  6th  of  March,  1863,  Carter  was 
adjudicated  a  bankrupt  on  the  petition  of 
a  separate  creditor,  and,  on  the  next  day, 
Justins  was  adjudicated  bankrupt  on  his 
own  petition.    By  an  order  of  the  Court  of 
Bankruptcy,  made  on  the  16th  of  March 
following,  under  the  98th  section  of  the 
Bankrupt  Law  Consolidation  Act,   1849, 
all  separate    proceedings   under  Justins's 
petition  were  stayed,  and  his  petition  an- 
nexed to  that  on  which  Carter  was  adjudi- 
cated ;  and  at  the  first  meeting  of  creditors, 
held  on  the  22nd  of  March,  David  Evans 
and  Henry  Roberts  were  chosen  creditors' 
assignees,  and  it  was  resolved  by  the  majo- 
rity in  value  of  the  creditors  present  that 
no  further  proceedings  should  be  taken  in 
Bankruptcy,  and  that  the  meeting  should  be 
adjourned  for  fourteen  days,  for  Sie  purpose 
of  giving  notice  to  the  creditors  under  the 
act  of  1861,  and  that  such  further  proceed- 
ings might  be  taken  as  are  provided  for  by 
the  110th  section  of  the  act.   Accordingly, 
notice  of  the  resolution  was  sent  to  every 
creditor  of  the  bankrupts ;    and    at  the 
adjourned  meeting,  held    on  the   5th   of 
April,  1865,  it  was  resolved,  by  a  majority 
in   number  representing  three-fourths   in 
value  of  the  creditors,  that  the  joint  estate 
of  the  bankrupts  and  the  separate  estate 
of  Justins  should  be  wound  up  and  admi- 
nistered by  Henry  Roberts,  one  of  the  cre- 
ditors' assignees,  alone  ;  but  as  far  as  pos- 
sible the  costs  incurred  in  respect  of  each 
estate   should  be    borne  by  such   estate. 
That    all    questions    and  disputes   which 
might  arise  in  the  course  of  such  winding- 
up  and  administration  as  aforesaid  between 
the  said  H.  Roberts  and  D.  Evans,  or  either 
of  them,  and  any  creditor  or  other  person 
or  persons,  should  be  referred  to  the  deci- 
sion of  the  Court  of  Bankruptcy  in  London. 
That,  subject  as  aforesaid,  the  winding-up 


and  administration  shotdd  be  conducted  as 
nearly  as  might  be  as  if  the  same  were 
being  conducted  in  Bankruptcy.  That  the 
separate  creditors  of  Carter  should  accept 
a  composition  of  6«.  in  the  pound,  by 
instalments  to  be  secured,  and  that,  if 
required,  a  composition  deed  should  be 
executed  by  Carter,  and  upon  the  execution 
of  such  deed,  or  delivery  to  the  creditors  of 
Carter  of  bills  or  notes  for  the  composition, 
his  separate  estate  should  be  reconveyed 
to  him,  and  that  Heniy  Roberts  should  not 
interfere  with  Carter's  separate  estate. 

A  deed  of  composition  was  accordingly 
executed,  by  which  Carter  covenanted  to 
pay  his  separate  creditors  6«.  in  the  pound; 
but  the  deed  contained  no  release  by  the 
creditors,  and  was  not  registered  under  the 
194th  section  of  the  act,  and  no  reconvey- 
ance of  his  estate  was  executed. 

The  four-months  bills  given  in  pursu- 
ance of  the  agreement  of  the  1st  of  June, 
1864,  were  paid  at  maturity,  but  the  rest 
were  dishonoured;  and  on  the  11th  of 
August,  1865,  a  petition  was  presented  to 
the  Court  of  Bankruptcy  by  Mr.  Hugh 
Wood,  the  registered  public  officer  of  the 
Sheffield  Union  Banking  Company,  on 
behalf  of  the  banking  company  and  the 
other  holders  of  the  dishonoured  bills, 
praying  that  they  might  be  declared  the 
sole  equitable  mortgagees  of  the  bankrupt 
William  Carter^s  interest  in  the  properties 
comprised  in  the  deposited  deeds  and  docu- 
ments, and  that  the  bankrupt's  interest 
therein  might  be  sold,  and  the  monies 
arising  by  &e  sale,  after  payment  of  costs, 
applied  rateably  in  payment  of  the  equit- 
able mortgagees. 

The  petition  was  heard  before  Mr.  Com- 
missioner Winslow  and  dismissed,  on  the 
16th  of  December,  1866  (1). 

(1)  The  nwteriAl  parts  of  his  Honour's  judgment 
were  as  follows. — ^Three  questions  present  them- 
selyee  upon  these  resolutions :  first,  has  this  Court 
any  jurisdiction  to  hear  and  determine  a  petition 
Buoh  as  the  present  in  a  bankruptcy  where  the 
proceedings  are  suspended  by  the  creditors?  or  is 
it  deprived  of  jurisdiction  except  as  to  discoyery  of 
the  estate  and  the  order  of  discharge,  which  are 
expressly  reserved  by  the  words  of  the  110th 
section  ?  Secondly,  can  the  creditors,  by  any  reso- 
lution that  they  may  come  to,  confer  on  the  Court, 
or  rather  leave  with  the  Court,  such  portion  of  its 
existing  jariadiction  as  they  may  think  fit,  and  if 
BO,  have  they  done  it  in  the  present  instance  9 
Thirdly,  does  the  deed  of  composition  come  within 
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The  petitioner  appealed  from  this  ded- 
sioD. 

Mr,  Sargood  appeared  for  the  appeUanl 
Mr,  Daniel  and  Mr,  E,  H.  Reed,  for  the 
assignees. 

Ex  parte  Haetinge,  in  re  Walker^  11 
Law  Times,  N.S.  160,  was  cited. 

The  Lord  Chancellor. — It  is  dear  in 
this  case  that  there  can  be  no  relief 
given  by  virtue  of  the  proyiaions  of  the 
deed.  If  assistance  is  to  be  given  it  must 
be  through  what  the  Court  can  do  inde- 
pendently of  the  provisions  of  the  deed. 
What  is  contended  for  is,  that,  notwith- 
standing the  resolution  of  the  creditors  and 
the  terms  of  the  deed,  there  still  remains 
in  the  Court  jurisdiction  to  order  the 
sale  of  the  property  comprised  in  these 
equitable    dispositions.     That    is   a   con- 

ftny  of  the  aeciioDB  of  the  Bankruptcy  Act,  1861» 
and  confer  upon  this  Court  any  jarisdiction  to 
make  the  order  asked  by  the  petitionera  T 

I  do  not  think  it  neoenary  to  enter  upon  a  oon* 
sideration  of  the  second  question  further  than  this. 
It  appears  that  if  the  creditors  might  molve  to 
leave  the  jurisdiction  with  the  Court,  they  have 
not  done  so  by  the  resolutions.  The  questions  and 
disputes  which  by  the  resolutions  may  be  refiorred 
to^  the  decision  of  this  Court  are  those  which  may 
arise  respecting  the  joint  estate  and  the  separate 
entate  of  Juntins ;  and  the  eubject-matter  of  the 
present  petition  is  part  of  the  separate  estate  of 
Carter.  If  Carter  were  not  a  bankrupt,  this  Court 
could  have  no  right  to  entertain  the  petition  of  a 
creditor  who  claimed  to  be  the  equitable  mort- 
gagee of  a  part  of  his  estate,  and  order  it  to  be 
sold ;  and  the  same  is  the  case  if  the  jurisdiction 
over  the  separate  estate  of  Carter  is  gone. 

Then,  has  the  Court  jurisdiction  by  virtue  of  the 
deed  ?  The  deed  does  not  come  within  the  18Slh 
or  the  197th  section,  and  any  juriRdiction  must  be 
conferred  by  the  136th  section,  which  enacts  that, 
'*  In  case  of  any  daim,  dispute  or  difference  be- 
tween the  official  assignee,  the  creditors*  assignee 
and  the  creditors,  or  any  of  such  persons,  or 
between  any  persons  claiming  under  a  trust  deed, 
deed  of  composition  or  arrangement  relating  to 
any  bankrupt's  or  debtor's  estate,  or  to  any  money 
or  property  claimed  as  part  of  the  estate  of  any 
bankrupt  or  debtor,  either  party  may  apply  to  the 
Court  having  jurisdiction  in  the  bankruptcy,  and 
in  other  cases  to  the  Court  in  London ;  and  it  shall 
be  lawful  for  the  Court  to  determine  the  same, 
and  to  summon  and  examine  upon  oath  the  official 
or  creditors'  assignee,  trustee,  or  any  other  person 
whomsoever,  as  to  any  matters  and  things  con- 
cerning the  bankruptcy  or  trust  estate,  and  to 
direct  such  inquiries,  and  to  give  sudi  directions, 
and  make  such  orders  relative  thereto,  as  shall  to 
the  Court  seem  just  and  expedient,  and  to  award 
costs,  personally  or  in  any  other  manner,  against 
the  official  or  creditors'  asngnee,  trustee  or  any 


rtmction  which  I  cannot  pot  vpon  the 
words  of  the  110th  section  of  the  statute. 
The  l^islature  has  said  if  a  m^ority  of 
the  creditors  choose  to  say  that  all  pro- 
ceedings in  bankruptcy  shall  be  snqiended 
and  the  estate  and  effects  wound  up  and 
administered^  then  the  proceedings  in  bank- 
ruptcy shall  be  suspended  and  the  estate 
and  effects  wound  up  and  administered  in 
such  manner  as  such  majority  may  direct 
No  doubt  the  word  "proceedings"  is  much 
less  extensive  tiian  the  word  "jurisdiction'' 
and  has  beoi  advisedly  used;  and  if  the 
section  had  stopped  there,  I  think  a  diffi- 
culty might  have  arisen  as  to  the  word 
"  suspended";  but  the  word  is  deariy  ex- 
plained by  what  follows, "  and  the  bankrupt 
having  made  a  full  discoveiy  of  his  estate 
shall  be  entitled  to  apply  for  an  order  of 
discharge."    That  is,  the  proceedings  are 

other  person ;  provided  that  in  all  cases  in  whi^ 
a  resolution  has  been  come  to  by  a  naa|orit^  in 
number  and  value  of  the  creditors  sf  mhled  m  a 
meeting,  regard  shaU  be  had  by  the  Court  to  saek 
resolution,  and  the  same  shall  not  be  varied  or  set 
aside  by  the  Court,  unless  such  resolution  shall,  in 
the  opinion  of  the  Court,  be  unjust  or  inequitable, 
and  not  fit  to  be  binding  and  ococlaaave  under  this 
sot."  Notwithstanding  that  the  deed  has  not  been 
rsgisteted,  this  Court  has  a  certain  jniisdiction 
conferred  upon  it  by  the  deed  in  question ;  at  leasl» 
with  great  deference  to  contrary  opinions  whidi 
have  been  expressed,  that  is  Uie  eooolanon  to 
which  I  have  come ;  bat  does  this  petitioB  reftr 
to  a  dispute  between  parties  claiming  under  the 
deed  of  composition  ? 

If  the  petitioners  were  creditors  asking  for  a 
composition,  they  would  be  claimants  under  the 
deed,  and  the  Court  could  determine  any  ques- 
tion between  them  and  other  daimanta;  tet  it 
is  clear  that  without  the  assistance  of  this  sec- 
tion the  petitioners,  who  are  not  separate  crediton 
of  Carter,  could  never  daim  anything  under  the 
deed;  and  yet  sudi  a  daim  is  neceasary  to  bring 
them  within  the  section.  I  thmk  that  the  peti- 
tioners are  not  parties  claiming  under  the  deed 
within  the  section.  Unless,  th^fbre,  the  Court 
retains  the  jurisdiction  it  possessed  by  virine  of  the 
act  of  parliament,  notwithstanding  tiie  resdutkRis 
of  creditors  to  suspend  the  prooeNBdings  in  the 
separate  estate  of  Carter,  the  petitioners  have  no 
remedy  in  this  Court.  There  is  much  to  be  said  in 
favour  of  this  proposition.  The  Court,  by  viitoe  of 
the  12^13  Vict.  c.l06.  s.  13,  is  to  hear  and  de^ 
termine  and  make  orders  in  any  mattets  in  bank- 
ruptcy, so  far  as  the  assignees  are  concerned,  reilatr 
ing  to  the  disposition  of  the  estate  and  effaets  of 
the  bankrupt,  or  of  any  estate  and  eflfiwts  taken 
under  the  bankruptcy  and  claimed  by  the  assignpw 
for  the  benefit  of  the  crediton,  or  relating  to  any 
acts  done  or  sought  to  be  done  by  the  Bssigniffs  in 
their  character  of  assignees,  by  virtue  or  under 
cdour  of  the  bankmptcy,  and  also  in  any  matter, 
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DOt  to  be  annulled  and  come  to  an  end  so 
as  to  prejudice  the  bankrupt  if  he  should 
wish  to  apply  to  the  Court  for  his  order  of 
discharge.  I  do  not  see  anything  unreason- 
able in  this  construction.  It  is  clearly  con- 
formable to  what  the  words  would  point  at. 
The  creditors  have  chosen  to  take  the  case 
out  of  the  control  of  the  Court,  and  have 
not,  aa  they  might  have  done,  provided 
for  the  preservation  of  the  jurisdiction  of 
the  Court.  I  cannot  strain  matters  so  as  to 
say  that  that  shall  not  be  the  construction 
of  the  clause.  The  appeal  therefore  will  be 
dismisaed,  with  costs  out  of  the  deposit 

Soliciion — Meisn.  Maade  k  Attwood,  agents  for 
Mr.  B.  Fernell,  Sheffield,  for  appellant;  Me 
Reed  k  Phelpe,  for  asrigneee. 


LoBDS  JusnoBS.  1 
July  20,  21.    / 


In  re  savin,  ex  parte 

SAVIN. 


whether  in  bankniptcy  ornot»  where  the  Court,  by 
virtae  of  the  act,  has  jorisdiction  oyer  the  snbject- 
matter  of  the  petition.  The  89th  eection  enables 
the  Goort^  after  the  filing  of  a  petition  for  adjodi- 
cation,  to  order  the  properW  of  the  banknipt  to  be 
sold  for  the  satisfaction  and  payment  of  his  credi- 
tors; and  the  Ifilst  section  enacts  that  the  assignees 
shall  be  sabjeot  to  the  orders  of  the  Court  in  their 
character  of  assignees,  and  it  may  be  fiurly  con- 
tended that  though  creditors  are  entitled  to  devise 
a  new  and  more  convenient  manner  of  payment 
and  satisfaction  out  of  the  bankrupt's  estate  than 
the  ordinary  course  of  proceeding  in  Bankruptcy, 
yet  the  Court  is  not  deprived  St  its  jurisdiction 
over  the  assignees  and  the  estate,  and  is  to  see  that 
payment  and  satisfaction  are  made.  The  186th 
section,  too,  appears  to  refer  to  cases  of  resolutions 
like  the  present,  and  even  to  imply  the  power  to 
set  them  aside  if  unjust  or  unreasonable. 

The  same  necessity  must  exist  under  the  new 
manner  of  administration  by  the  creditors  as  under 
the  bankruptcy  for  a  tribunal  to  decide  the  questions 
which  must  arise,  and  it  appears  improbable  that 
the  l^pslature  intended  to  confer  on  this  Court 
the  jurisdiction  over  the  debtor,  the  trustees  and  the 
creditors  under  all  deeds  of  arrangement  or  com- 
position and  at  the  same  time  to  take  away  the  juris- 
diction it  has  always  possessed  oyer  the  estate  of 
the  assignees  and  the  creditors  of  the  bankrupt. 

There  is,  howeyer,  an  express  decision  to  the 
contrary  by  one  of  my  Brother  Comroiamoners, 
£r  parte  Hastings,  in  re  Walker  (I),  and  the  ques- 
tion is  much  too  doubtful  for  this  Court  to  assume 
jurisdiction  until  the  decision  has  been  overruled 
by  a  superior  Court;  and  it  is  most  desirable  that 
a  judicial  interpretation  of  the  meaning  of  this  part 
of  the  110th  and  136th  sections  should  be  obtamed 
from  the  Court  of  Appeal,  and  I  hope  the  petitioners 
and  assignees  will  think  it  coneistent  with  their 
duty  to  seek  it  in  the  present  case.  I  must  dismiw 
the  petition. 

(1)  11  Law  Times,  N.S.  160. 


Bankmpicy — Inspectorship  Deed — Regis- 
tratiofir— General  Order  of  May  22,  1862 
— Delay — Jurisdiction  of  Court  over  its 
own  Officer. 

An  inspectorship  deed  was  registered  on 
the  \bthof  March  under  the  192nd  section 
of  the  Bankruptcy  Act,  1861.  The  account 
registered  with  it  under  the  General  Order 
of  the  22nd  of  May^  1862,  was  defective  in 
not  accurately  Hating  the  addresses  of  the 
creditors  and  the  nature  of  the  security  held 
by  theniy  the  addresses  in  some  eases  being 
wholly  omitted.  The  estate  and  liabilities 
were  very  large,  and  the  inspectors,  in  wind- 
ing  up  in  accordance  with  the  provisions 
of  the  deed,  borrowed  large  sums  of  money 
for  the  purpose  of  carrying  out  the  contracts 
of  the  debtor.  A  creditor,  who  had  not  as- 
sented to  the  deed,  applied  to  the  Court  to 
cancel  the  registration  on  the  3lst  of  May  : 
— Held  (overruling  the  decision  of  the  Com- 
missioner), that  the  delay  in  making  the 
application  was  stich  thai  no  order  could 
be  made. 

Qntere — whether  the  Court  has  jurisdic- 
tion to  rectify  the  error  of  the  Registrar  in 
registering  a  deed  which  ought  not  to  be 
registered,  regard  being  had  to  the  statutory 
efects  produced  by  the  registration  of  a 
deed. 

Quaere — whether  the  General  Order  of  the 
22nd  of  May,  1862,  in  directing  an  account 
in  the  form  contained  in  the  Schedule  to 
be  filed  with  a  deed,  is  not  in  excess  of 
the  powers  given  by  the  ibih  section  of 
the  act 

This  was  an  appeal  firom  an  order  of  Mr. 
Commissioner  Ooulbum,  made  on  the  2nd 
of  July,  directing  t^^e  registration  of  an  in- 
spectorship deed  which  had  been  registered 
under  the  192nd  section  of  the  act  of  1861, 
to  be  vacated,  and  the  certificate  of  regis- 
tration to  be  given  up  to  be  cancelled. 

The  debtor  in  this  case  was  a  rail- 
way contractor;  his  debts  amounted  to 
2,540,670Z.,  the  number  of  his  creditors 
being  505. 

On  the  9th  of  Mait^,  1866,  an  inspector- 
ship deed  was  left  with  the  Registrar  for 
registration,    385   creditors,   whose  debts 
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amounted  to  2,050,282/.,  ha^g  assented. 
The  certificate  of  registration  was  dated 
the  15th  of  March.  It  appeared  that  in 
the  account  which  was  left  with  the  deed, 
in  accordance  with  the  General  Order  of 
the  22nd  of  May,  1862,  the  addresses  of 
many  creditors  were  wholly  wanting,  others 
were  insufficient,  and  the  securities  for  the 
debts  were  not  very  accurately  described. 
One  of  the  non  assenting  creditors,  on  the 
31st  of  May,  made  an  application  to  the 
Court  of  Bimkruptcy  to  cancel  the  regis- 
tration, upon  the  ground  that  the  Qeneral 
Order  had  not  been  complied  with. 

It  appeared  that  many  notices  sent  out 
by  the  Registrar  to  the  creditors,  addressed 
in  accordance  with  the  accounts,  were  re- 
turned through  the  Dead  Letter  Office;  this 
the  applicant  ascertained  on  the  16th  of 
April 

It  also  appeared  that  the  inspectors,  in 
order  to  cany  out  the  contracts  entered 
into  by  Mr.  Savin,  had  incurred  consider- 
able liabilities  under  the  provisions  of  the 
deed,  and  a  sum  of  118,000/.  had  been  sub- 
scribed by  the  debtors  for  the  same  puipose. 

Mr.  De  Oex  and  Mr.  Beretfordy  for  the 
debtor,  Mr.  Savin,  and  the  inspectors. — 
First,  the  Court  had  no  power  to  make 
the  order  vacating  the  registration.  The 
Registrar  having  exercised  his  function,  the 
consequences  prescribed  by  the  act  followed. 
He  is  an  officer  for  the  purpose  of  doing  a 
certain  act ;  if  he  were  to  refuse,  the  Court 
could  not  compel  him  to  do  it ;  and  there- 
fore it  cannot  undo  what  he  has  done — 

Ex  parte  Ness^  5  Com.  B.  Rep.  165; 
s.  c.  17  Law  J.  Rep.  (n.s.)  C.P.  15 ; 
which  was  a  case  under  the  1  &  2  Vict 
c.  110.  s.  13.  Secondly,  if  the  Commis- 
sioner had  the  power,  he  ought  not  in  his 
discretion  to  use  it  in  the  present  case, 
having  regard  to  the  delay,  and  what  has 
taken  place  under  the  deed — 

Ex  parte  Banfieldy  1  Law  Rep.  Ch.  App. 
154;  s.  c.  ante,  12. 
It  is  to  be  noticed  that  all  the  provisions 
of  the  192nd  section  were  complied  with, 
the  necessaiy  assents  of  creditors  were  all 
obtained.  Thirdly,  the  General  Order  of 
the  22nd  of  May,  1862,  if  the  effect  of  it 
were  such  as  is  contended  for  in  the  pre- 
sent case,  viz.,  to  necessitate  the  filing  of 
an  account  strictly  in  accordance  with  the 


fonn  contained  in  the  schedule,  would  be 
in  excess  of  the  powers  for  making  general 
.  orders,  because,  in  that  ease,  it  would,  in 
effect,  add  an  eighth  condition  to  the  seven 
conditions  prescribed  by  the  192nd  section 
as  to  the  validity  of  deeds.  But,  in  fact, 
the  order  is  directory  only,  and  not  com- 
pulsory— 

The  King  v.  Ike  JuUicet  of  Leieetiery 

7  B.  4fe  C.  6;   8.  c.  5  Law  J.  Rep. 

M.C.  95. 
No  consequences  follow  if  it  be  not  com- 
plied with.  Moreover,  as  to  the  column 
shewing  the  securities,  that  order  was  drawn 
up  under  a  misapprehension  as  to  tiie  law; 
it  being  then  considered  that  the  value  of 
the  debts  was  to  be  computed,  for  the  pur- 
pose of  determining  the  requisite  assents, 
after  deducting  the  value  of  Uie  securities. 
This,  however,  is  now  determined  not  to 
be  the  proper  method — 

In  re  Shettle,  1   De  Oex,  J.  <k  a  260; 

s.  c  32  Law  J.  Rep.  (N.a)  Bankr.  37. 
WkUtaher  v.  Lowe,  1  Law  Rep.  ExdL 

74 ;  S.C.  35  Law  J.  Rep.  (n.s.)  ExcL 

44. 
In  re  Stark,   1    Law  Rep.  Ch.  App. 

150;  s.  c.  ante,  15. 
The  practice  in  the  office  now  is  to  omit 
the  column  altogether.  Where  such  an 
account  is  a  necessary  ingredient  in  the  pro- 
ceeding, as  where  a  debtor  files  a  petition 
against  himself^  the  act  mentions  it.  Fifthly, 
the  inaccuracies  complained  of  are  trifling, 
and  almost  inevitable  in  a  case  of  this  mag- 
nitude, and  might,  by  leave  of  the  Court, 
be  amended.  Lastly,  the  proper  course 
which  the  applicant  ought  to  have  adopted 
was  to  apply  for  leave,  under  section  198, 
to  proceed  at  law — 

In  re  Tresidder,  1  Law  Rep.  Ch.  App. 

21;  S.C  ante,  1. 
The  following  cases  were  also  referred  to — 
Lloyd  V.  Harrwon,  34  Law  J.  Rep. 

(N.s.)  Q.R  97. 
Ex  parte  Page,  1  De  Gex,  J.  &  &  283; 

s.  c.  32  Law  J.  Rep.  (n.s.)  Bankr.  14. 

Mr.  Bacon  and  Mr.  J.  N.  Higgins,  for 
the  applicant. — First,  general  orders,  when 
made  under  a  provision,  such  as  the  45th 
section  of  this  act,  form  in  reality  part  of 
the  act,  and  are  as  binding  as  if  inserted 
in  it.  As  to  the  orders  being  directory 
merely,  that  cannot  be ;  the  same  might  as 
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well  be  said  of  the  rules  laid  down  in  the 
192nd  section ;  but  nobody  would  contend 
that  those  are  not  obligatory.  Secondly,  as 
to  the  doubt  of  the  power  of  the  Court, 
this  cannot  be  well  founded,  because  where 
there  has  been  a  nuscarriage  in  procedure, 
the  Court  always  has  power  to  set  it  right — 
see  the  remarks  of  Lord  Chancellor  Cran- 
worth  in 

Ex  parte  Banfield,  1    Law  Rep.    Ch. 
App.  154;  s.c.  ante,  12. 

[LoBD  Justice  Turnek. — Have  not  the 
creditors  acquired  rights  under  the  deed 
since  its  registration?  Can  those  rights 
be  now  affected,  and  particularly  in  their 
absence  1J 

The  creditors  have  no  right  unless  the 
provisions  of  the  act  have  been  complied 
with;  the  192nd  section  does  not  come 
into  operation  till  the  preliminary  con- 
ditions are  fulfilled. 

[Lord  Justice  Turner. — If  the  regis- 
tration be  not  good,  can  you  not  proceed  at 
kw?] 

We  cannot  proceed  as  if  the  deed  did 
not  exist,  as  it  would  be  certainly  very 
much  in  our  way,  and  the  certificate  might 
be  held  to  be  final — 

lAoyd  V.  Harrison^  34  Law  J.  Rep. 
(N.8.)Q.B.  97. 
Lastly,  with  reference  to  the  time.  We 
made  every  endeavour  to  ascertain  the 
state  of  circumstances  as  early  as  we  could, 
but  a  long  time  was  required,  in  order  to 
find  out  whether  the  addresses  given  in  the 
account  were  sufficient  or  not. 

Mr.  De  Gex,  in  reply. 

Lord  Justice  Knight  Bruce. — In  this 
case,  which  is  of  some  importance,  several 
points  have  been  raised,  upon  which,  I 
think,  neither  my  learned  Brother  nor  my- 
self consider  it  necessary  to  give  an  opinion. 
For  the  purpose  of  the  present  controversy, 
I  believe  we  both  assume  that  the  registra- 
tion is  open  to  objection,  and  that  it  was 
competent  to  the  learned  Commissioner,  in 
point  of  law,  to  decide  against  its  validity. 
When  I  say  competent,  I  do  not  mean  to 
say,  or  to  have  it  inferred,  that,  in  my 
opinion,  he  was  bound  to  give  effect  to  the 
objection.  There  was  no  absolute  invalidity. 
There  was,  I  repeat,  the  competency  or 
power  to  decide  in  favour  of  the  validity  of 
the  objection  made  to  the  sufficiency  of  the 


registration;  but  I  think  that  it  was  not  in* 
cumbent  on  the  Commissioner  so  to  decide. 
Now,  in  that  view  of  the  case,  the  time 
allowed  to  elapse  before  bringing  the  objec- 
tion before  his  Honour  was,  I  think,  of 
great  materiality.  The  time,  I  think,  was 
ten  weeks,  or  about  that  time.  During 
that  period,  in  the  case  of  an  estate  of  this 
description,  much  that  was  veiy  material 
may  have  happened,  and,  in  all  probability, 
did  happen,  and  I  apprehend  that  those 
who  intended  to  avail  themselves  of  this 
invalidity,  or  possible  invalidity  of  the  regis- 
tration, were  bound  to  bring  the  objection 
forward  much  sooner  than  they  did.  That 
being  so,  I  think  the  time  a  sufficient 
objection  to  acting  upon  it;  and  therefore 
respectfully,  and  folly  sensible  of  the  value 
of  the  learned  Commissioner's  experience 
and  opinion  upon  a  question  of  this  descrip- 
tion, I  think,  with  deference  to  him,  that, 
in  this  case,  I  should  not  have  acted  upon 
the  view  of  the  invalidity  of  the  registra- 
tion, but  should  have  declined  to  interfere 
with  it,  and  should  have  decided  that  mat- 
ters ought  to  be  left  as  they  were.  I  think, 
therefore,  that  the  order  should  be  dis- 
charged, and  that  the  registration  should 
remain. 

Lord  Justice  Turner. — Some  points 
of  the  very  greatest  importance  have  been 
raised  in  this  case :  first,  whether  the 
account  rendered  by  the  debtor  was  in  con- 
formity with  the  Order  of  May,  1862,  which 
leads  back  to  the  question  whether  the 
Order  of  May,  1862,  was  an  order  warranted 
by  the  statute;  secondly,  whether  the  learned 
Commissioner  had  or  had  not  power  to 
order  the  registration  of  this  deed  to  be  can- 
celled; and,  thirdly,  whether  the  statute  gives 
power  to  enable  an  amendment  to  be  made 
of  the  account  which  has  been  rendered. 
I  do  not  think  it  right  to  give  an  opinion 
upon  any  of  those  points  unnecessarily,  and 
it  seems  to  me,  in  concurrence  with  my 
learned  Brother,  that  the  time  which  waa 
permitted  to  elapse  before  the  application 
was  made  to  the  Commissioner,  is  sufficient 
to  dispose  of  the  whole  case.  I  will  merely 
observe  on  the  question  of  the  form  of  the 
account,  and  the  power  to  prescribe  that 
form  of  account  by  the  general  order  which 
was  pronounced,  that  if  the  45th  section 
of  the  act  is  to  be  considered  as  merely 
extending  to  modal  alterations  in  the  form 
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and  practice  of  the  Court,  or  to  instances 
of  modal  alterations  in  instruments,  it 
must  be  a  most  serious  question  whether 
it  authorizes  modal  alterations  to  be  made 
which  alter  the  effect  of  other  provisions 
contained  in  the  act;  whether,  in  fact, 
under  the  45th  section,  a  modal  alteration 
could  be  introduced,  the  result  of  which 
would  be  to  add  another  condition  to  the 
192nd  section,  which  prescribes  the  mode 
and  the  requisites  of  registration.  With 
reference  to  the  power  to  cancel  the 
registration,  it  may  be  quite  true,  as  the 
learned  Commissioner  suggests,  that  eveiy 
Court  has  the  power  of  setting  right  errors 
which  have  occurred  in  its  own  practice, 
or  by  non-observance  by  its  officers  of  any 
particular  rules;  but  this  case  does  not 
stand  wholly  upon  that  jurisdiction,  which 
may  be  said  to  be  necessarily  inherent  in 
every  Court  over  its  own  officers,  because 
the  statute  has  prescribed  particular  effects 
consequent  upon  the  act  done  by  the  officer. 
The  question  is,  whether  the  statute,  having 
prescribed  those  particular  effects,  it  is  com- 
petent to  the  Court,  in  the  exercise  of  such 
jurisdiction  over  the  acts  of  its  officers,  to 
undo  provisions  which  are  contained  in  a 
statute  declaring  what  should  be  the  effect 
of  acts  done  by  those  officers)  As  to  the  ques- 
tion of  the  right  to  amend,  it  is  a  question 
of  minor  importance,  and  I  do  not  think  it 
necessary  to  say  anything  upon  it.  The  real 
question  on  which,  in  my  judgment,  the 
case  rests,  is  time.  The  deed  was  registered 
on  the  9th  of  March;  the  certificate  was 
dated  the  15th  of  MarcL  The  nature  of 
the  case  is,  that  there  are  debts  due  from 
this  debtor  to  the  amount  of  2,500,000/., 
and  there  are  enormous  works  in  progress 
by  the  debtor,  which  this  deed,  as  I  under- 
stand it,  warranted  the  inspectors  to  carry 
on,  and  to  borrow  money  for  that  purpose; 
and  it  must  be  taken  that  at  least  as  early 
as  the  middle  of  March  the  applicant  had 
the  means  of  knowing  all  the  fleets,  whether 
be  in  fact  availed  himself  of  thuse  means  or 
not;  he  could  have  obtained  a  copy  of  the 
deed,  and  have  known  the  provisions  con- 
tained in  it,  and,  amongst  others,  the  pro- 
visions I  have  mentioned.  He  complains 
that  there  is  not  a  sufficient  description 
in  the  account  which  was  rendered  by 
the  debtor  of  the  places  of  abode  of  the 
creditors,  or  of  the  securities  which  were 


held  by  the  creditors.  Now,  the  same 
power  which  the  applicant  had  to  obtain 
a  copy  of  the  deed  extended  also  to  a 
copy  of  the  account;  and  as  early,  ihete- 
fore,  as  the  middle  of  March  he  could  have 
ascertained  what  defects  there  were  in  that 
account  He  must  be  taken,  therefore,  to 
have  known  as  early  as  the  middle  of 
March  everything  which  is  now  brought 
before  us.  With  that  knowledge  he  rests 
till  the  3l8t  of  May,  allowing  the  proceed- 
ings under  the  deed  to  go  on  during  eight 
weeks,  at  least,  without,  according  to  the 
evidence  before  us,  having  given  any  inti- 
mation of  Ids  intention  to  dispute  the  deed, 
or  to  question  anything  that  was  done 
under  it ;  the  utmost  that  can  be  said  is, 
that  three  weeks  before  the  Slst  of  May  he 
intimated  to  the  solicitor  on  the  other  side 
that  he  intended  to  question  the  deed.  It 
is  clear  that  he  knew,  on  the  16th  of  April, 
that  the  Registrar  of  the  Court  had  for- 
warded letters  to  a  variety  of  the  crediton 
mentioned  in  the  deed,  and  that  such  let- 
ters had  been  returned  through  the  Dead 
Letter  Office.  But  no  step  appears  to  have 
been  taken  by  him  before  Uie  middle  of 
May,  and  giving  him  the  benefit  of  not 
knowing  anything  till  the  16th  of  April, 
and  giving  him  the  benefit  of  the  three 
weeks'  notice,  which  was  stated  at  the  bar 
(though  it  is  not  in  evidence  before  us)  to 
have  been  given,  it  is  too  much  for  him 
to  lie  by,  and  to  wait  for  the  whole  period 
of  a  month.  But,  in  feurt,  there  were  neariy 
ten  weeks  within  which  he  ought  to  have 
applied  to  the  Court  Upon  the  ground  of 
delay,  then,  I  think  the  order  ought  to  be 
dischaiged.  I  give  no  opinion  upon  the 
other  questions  in  the  case,  the  importance 
of  which  I  am  not  disposed  to  underrate. 
I  think  there  should  be  no  costa. 


Solicitors— Messn.  'Hlleftrd,  Son,  Gndden  &  Hohne, 
for  the  applicant,  debtors  and  inspectors;  Messrs. 
Harrison  ft  Lewis,  for  the  respondents. 
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Cranwoeth,  1uC.\Ex  parte  mee,  in  re 

April  12.  J  MEB. 

The  Bankruptcy  Act,  1861,  section  159. 
—  CofUracting  Debts  without  reasonable 
Ground  of  Expectation  of  being  able  to 
pay — Accommodation  Bills. 

The  acceptance  of  accommodation  hills  is 
a  contracting  of  dehts^  and  if  done  toitiumt 
reasonable  or  probable  ground  of  expected- 
tion  of  being  able  to  pay  the  same,  is  an 
offence  within  the  meaning  of  the  159th 
section  of  the  Bankruptcy  Act,  1861. 

This  was  an  appeal  by  the  bankrapt 
from  an  order  of  Mr.  Commissioner  Jem- 
mett,  the  Commissioner  of  the  Manchester 
District  Court  of  Bankmptcj,  suspending 
the  order  of  discharge  for  twelve  months 
and  withholding  protection  during  that 
period,  on  the  ground  that  the  bankrupt 
had  contracted  debts  without  reasonable  or 
probable  ground  of  expectation  of  being 
able  to  pay  the  same,  within  the  meaning 
of  the  third  clause  of  the  159th  section  of 
the  Bankruptcy  Act,  1861. 

The  bankrupt  was  a  farmer,  who  occupied 
a  farm  at  Withington,  near  Manchester, 
and  was  adjudicated  bankrupt  on  his  own 
petition,  filed  on  the  20th  of  October,  1865. 
His  personal  debts  were  of  trifling  amount; 
but  at  the  time  of  his  bankruptcy  he  was 
liable  upon  biUs  of  exchange  accepted  for 
the  accommodation  of  Ms  brother-in-law  to 
the  amount  of  about  1,300/.,  and  it  was  on 
this  ground  that  his  Honour  made  the  order 
appealed  from. 

Mr.  Horton  Smith,  for  the  bankrupt, 
urged,  that  in  becoming  security  for 
another  he  had  contracted  no  debt  within 
the  meaning  of  the  section.  It  was  only 
on  the  failure  of  the  principal  debtor  to  pay 
that  the  debt  would  become  the  debt  of  the 
surety.     He  distinguished 

Ex  parte  Barker,    33   Law  J.    Rep. 

(n.s.)  Bankr.  13,  and 
Ex  parte  Hammond^  6  De  Gex,  M.  & 
G.  699  ;  s.  c.  24  Law  J.  Rep.  (n.s.) 
Bankr.  2. 
Mr.  Little  (with  whom  was  Mr.  E.  H. 
Reed)  supported  the  order  of  the  Com- 
missioner. 

Mr.  //.  Smith  replied. 
New  Seriks,  35.— Bakkb. 


The  LoBD  Chanobllob  said,  the  only 
question  was,  whether  the  bankrupt  knew 
at  the'  time  he  accepted  these  bills  that  he 
had  no  reasonable  ground  of  expectation 
of  being  able  to  pay  them ;  and  he  thought 
that  question  must  be  answered  in  the  affir- 
mative. If  two  persons  accepted  bills  for 
their  mutual  accommodation,  it  was  impos- 
sible to  say  that  this  was  not  contracting 
debts.  He  could  see  no  possible  mode  of 
distinguishing  the  case  £rom  that  of  E» 
parte  Barker;  and  he  should  adhere  to  the 
deciuon  in  that  •case,  which  was  a  very 
convenient  one  for  the  interests  of  the 
public.  The  appeal  would  be  diBmissed, 
with  costs. 

SoUdtoni  —  Mr.  W.  Hunt,  agent  for  M«Hnb 
Hutton,  SMldlerfc  Lktor, Sftlford, f or  bankrupt; 
Meflm.  Boed  &  Pheli»,  agento  for  Mem.  Sale 
&  Co.,  Manchester,  for  awignefti 


CrANWORTH,  L.C.  )  ^/KirtoJOHKWATSOK 
April  13,  14.        j     AND  JAMES  OVSBBND. 

Hie  Bankrupt  Law  Consolidation  Act, 
1849,  ss.  78,  79,  SO.  — The  Bankruptcy 
Act,  1861,  *.  192.— Inspectorship  Deed— 
Trader-Debtor  Summons — Security. 

After  a  valid  inspectorship  deed  has  been 
executed  and  regiHered  under  the  \92nd 
section  of  the  Bankruptcy  Act,  1861,  the 
Court  ought  not,  at  the  imtanee  of  a  non- 
assenting  creditor  taking  out  a  trader<Ubtor 
summons,  to  require  Uu  dMor  to  enter  into 
a  bond  for  payment  of  the  amount  of  the 
debt 

This  was  a  motion  to  discharge  an  order 
of  Mr.  Commissioner  Qoulbum,  whereby 
he  ordered  that  the  appellants  should,  within 
ten  days  from  the  date  thereof^  enter  into  a 
bond  with  the  London  and  South-Westem 
Bank,  limited,  in  the  sum  of  500/.,  with 
two  sufficient  sureties  in  the  sum  of  250/. 
each,  for  securing  to  the  bank  the  sum  of 
500^  in  the  event  of  an  action  then  pend«! 
ing  against  them  being  determined  in  fkvour 
of  the  bank. 

The  facts  were  shortly  these:  Messrs. 
John  Watson  and  James  Overend  were 
railway  contractors,  and  on  the  29th  of 
December,  1865,  they  executed  a  deed  of 
inspectorsliip  for  winding  up  their  affairs. 
G 
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Hj  this  deed  it  was  provided,  amongst 
other  things,  that  the  provisions  thereof 
were  to  be  taken  in  lien  of  and  in  sabsti- 
tntion  for  the  debts  dne  to  the  several 
creditors;  that  the  debtors  were  not  to  be 
harassed  by  anj  proceedings  thereafter  to 
be  commenced  or  prosecuted  by  any  of  the 
creditors  in  respect  of  any  debt,  claim  or 
demand;  and  that  the  deed  should  operate 
and  have  the  same  force  and  effect  as  an 
order  of  discharge  which  had  taken  effect 
under  the  Bankruptcy  Act,  1861,  and  might 
be  pleaded  and  used  in  bar  of  or  as  a 
defence  or  answer  to  every  such  action, 
suit  or  other  proceeding  in  the  like  manner, 
and  have  the  same  effect  as  an  order  of 
discharge,  assuming  the  debtors  had  been 
bankrupt  on  the  day  of  the  date  of  the 
deed,  and  had  obtained  their  order  of  dis- 
chaige  under  such  adjudication.  This  deed 
was  assented  to  by  a  sufficient  and  lai^ 
majority  in  number  and  value  of  the  cre- 
ditors, and  was  registered  in  the  manner 
required  by  the  Bankruptcy  Act,  1861,  on 
the  26th  of  January,  1866. 

After  the  execution  of  the  deed,  but 
before  its  registration,  the  London  and 
South-Westem  Bank,  Limited,  took  out, 
under  the  78th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  a  trader- 
debtor  summons  against  Messra  Watson 
k  Overend,  which  was  dismissed  on  the 
ground  of  the  insufficiency  of  the  particu- 
lars  of  demand.  The  bank  then  delivered 
fresh  particulars  of  demand,  and  took  out  a 
new  summons,  which  was  returnable  on  the 
Ist  of  February.  On  the  return  of  the  sum- 
mons, the  debtors  made  the  usual  statutory 
declaration  that  they  had  a  good  defence 
to  the  demand,  and  produced  the  deed  of 
inspectorship,  with  the  certificate  of  regis- 
tration, and  a  copy  of  the  London  GazHte 
containing  the  advertisement  thereof  The 
Commissioner,  however,  made  the  order 
appealed  from. 

Mr.  Daniel  and  Mr,  Terrell  supported 
the  appeal 

Mr.  Bacon  and  Mr,  Eeed,  for  the  respon- 
dents, contended  that  the  matter  was  one 
for  the  discretion  of  the  Court,  and  the 
Court  of  appeal  would  not  interfere.  They 
also  urged  that  the  minority  in  number  and 
value  of  the  creditors  was  to  a  great  extent 
made  up  of  creditors  whose  debts  were 


frilly  secured,  and  it  was  still  questionable, 
nntU  the  matter  should  be  detenuned  by 
a  decision  of  the  House  of  Lords,  whether 
such  creditors  ought  to  be  counted  in  the 
majority. 

The  LoBD  Chakcxllob  (without  hearing 
a  reply)  said,  that  where  the  matter  was 
one  of  discretion,  the  Court  would  be  very 
slow  to  dilTer  from  the  Court  below  in  the 
exeroise  of  that  discretion;  but  this  was 
more  than  a  mere  matter  of  discretion.  By 
the  192nd  section  of  the  act  of  1861  it  was 
plainly  enacted  that  if  a  deed  was  executed 
under  certain  conditions,  and  certain  for- 
malities observed,  the  property  of  the  debtor 
might  be  administered  under   that  deed 
instead  of  in  Bankruptcy.    In  this  case  a 
deed  had  been  executed  which  prima  fade 
complied  with  alL  the  requisitions.   Th^ 
one  of  the  non-assenting  creditors  brought 
an  action  against  the  debtors,  and  took  cot 
a  trader-debtor  summons,  upon  the  return 
of  which  the  debtors  swore  they  had  a  good 
defence  to  the  action  on  the  merits.  The 
question  then  was,  whether  a  proper  disr 
cretion  had  been  exereised  in  requiring  the 
debtors  to  give  security  under  the  circum- 
stances.   It  certainly  was  not  a  proper  dis- 
cretion if  the  deed  was  a  valid  defence,  and 
the  only  ground  on  which  it  was  suggested 
that  it  was  not  a  valid  defence  was  that 
possibly  the  House  of  Lords  might  reverse 
the  decision  of  the  Exchequer  Chamb^, 
and  hold  that  in  estimating  the  majority 
in  value  of  creditors  the  debts  of  creditors 
holding   security    are    not   to    be    taken 
into  account  (1).     Until,   however,  that 
had  been  done,  he  must   look  upon  the 
decision  of  the  Court  of  Exchequer  Cham- 
ber  as  law,   and    considet*  the    deed  to 
be  valid.    If  in  this   state  of  thin^  the 
Court  were    to    allow    all   non  naHcnting 
creditors  to  bring  actions,  and  were  to 
require  the  debtors  in  all  instances  to  ^ve 
security,    that  would  have  the   effect  of 
defeating  the  legislature   by  transfmiing 
the  adzninistration  of  the  estate  to  the 
Court  of  Bankruptcy.  He  did  not  know  that 
it  might  not  be  better  if  it  were  ao,  for  he 
thought  these  deeds  very  often  led  to  great 
frauds ;  but  he  must  administer  the  law  as 


(1)  S«eWliitaker  V.Lowe,  85  Law  J.  Be|i.(V.s.) 
Ezch.  44;  u.e,  1  Law  Bqi.  Ex.  74. 
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he  found  it,  and  hold  that  the  legislature 
having  sanctioned  the  administration  of  the 
property  under  the  deed  instead  of  in  Bank- 
ruptcy, it  was  not  a  proper  exercise  of  the 
discretion  of  the  Court  when  a  valid  deed, 
as  he  must  hold  this  to  be,  had  been  ex- 
ecuted, and  registered,  to  require  security 
to  be  given,  the  result  of  which  would  be 
to  defeat  tiie  object  of  the  legislature  by 
transferring  the  administration  of  the  estate 
to  the  Court  of  Bankruptcy.  So  much 
of  the  order  as  required  the  bond  to  be 
given  must  be  discharged,  and  the  deposit 
would  be  returned. 


Solidton— MeanriL  Wilkmioii,  SteTeiui  k  Wilkin- 
■on,  for  the  ajipellanta ;  Measn.  Elmalie,  Forayth 
&  Sedgwick,  for  the  respondents. 


tnre 


^TJ^rAl-HF^ parte  byrne,  « 

Prodttdion  of  Documents — Possession  by 
a  Clerk — Bankrupt  Law  Consolidation  Acty 
1849,  8.  100.— Costs  of  Appeal 

A  clerk  who  has  charge  for  safe  custody 
of  his  master's  documents  has  not  such  a  pos- 
session of  them  that  he  can  be  compelled^ 
under  the  lOOth  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  to  produce 
them  to  the  Court  before  adjudication. 

Costs  of  appeal  were  given  where  the  order 
appealed  against  was  discharged. 

This  was  an  appeal,  by  a  witness,  from 
an  order  of  Mr.  Commissioner  Holroyd, 
made  before  adjudication,  directing  him  to 
produce  the  books  of  his  employers. 

Mr.  Byrne,  the  appellant,  was  the  man- 
aging clerk  to  Messrs.  Leighton  &  Bennett, 
against  whom,  during  their  absence  from 
this  country,  a  petition  for  aci^udication  of 
bankruptcy  had  been  filed,  on  behalf  of  the 
Birmingham  and  Midland  Banking  Com- 
pany ;  and  he  was  summoned  to  appear  at 
the  hearing  as  a  witness,  and  to  bring  with 
him  all  the  books  and  papers  relating  to 
the  business  of  his  employers,  under  the 
100th  section  of  the  Bankrupt  Law  Con- 


solidation Act,  1849  (1).  This  he  declined 
to  do  without  the  authority  of  his  prin- 
cipals, on  the  ground  that,  though  as  clerk 
he  had  the  care  and  custody  of  the  books, 
this  was  not  such  a  custody  as  was  con- 
templated by  the  act  of  parliament  The 
learned  Commissioner,  however,  made  the 
order  for  production,  and  hence  the  pre- 
sent appeal 

Mr.  De  Gex  and  Mr.  Robertson  Griffiths^ 
for  the  appellant,  ui^d  that  the  books 
were  not  in  the  "custody,  possession  or 
power  "  of  the  witness,  within  the  meaning 
of  the  100th  section  of  the  act.  The  mean- 
ing of  those  words  was  settled  by  a  series  of 
authorities  in  the  Court  of  Chancery,  and 
they  had  never  been  extended  to  a  person 
who  was  a  mere  servant,  as  the  appellant 
was.  As  well  might  such  an  order  be  made 
upon  a  laundr^  who  had  charge  of  a 
lawyer's  chambers.  The  meaning  of  the 
word  "  possession '^  was  well  defined  by 
Lord  Cottenham,  in  Beid  v.  Langlois  (2) : 
"  What  the  defendant  means  by  'possession ' 
is  not  a  legal  possession,  but  an  actual  pos- 
session. In  the  common  use  of  language^ 
that  is  a  possession;  but  when  you  are 
speaking  of  possession  for  the  purposes 
of  production  you  mean,  not  an  actual 
corporeal  possession  merely,  but  a  l^gal 
possession,  where  the  party  is  authorized  to 
deal  with  the  subject-matter."  They  also 
cited 

7^  Earl  of  Falmouth  v.  Moss^  11 
Price,  455. 

The  King  of  the  Two  Sicilies  v.  WillcoXy 
1  Sim.  N.S.  301 ;  s.  c.  20  Law  J. 
Rep.  (n.b.)  Chanc.  417. 

(1)  This  section  enacts,  ''That  the  Court,  beTore 
sdjndiofttlon,  may  summon  before  it  sny  person 
whom  snoh  Court  shall  believe  capftble  of  giving 
any  information  conoeming  the  trading  of  or 
any  act  of  bankruptcy  committed  by  the  person 
against  whom  anv  petition  for  adjudication  of 
bankruptcy  has  bea&  filed,  and  maj  require 
any  person  so  summoned  to  produce  any 
books,  papers,  deeds  and  writings  and  other 
documents,  in  his  custody,  possesnon  or  power, 
which  may  appear  to  the  Court  to  be  neces- 
sary to  establish  such  trading  or  act  of  bankruptcy; 
and  it  shall  be  lawful  for  the  Court  to  examine 
any  such  person  upon  oath,  by  word  of  mouth,  or 
interrogatories  in  writing,  concerning  such  trading 
and  act  of  bankruptcy." 

(2)  1  Mac.  ft  G.  627;  b.&  19  Law  J.  Rep.(N.8.) 
Chanc.  837. 
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77ie  Attorney   General  v.   WtZwm,    9 
Sim.  526;  &  a  8  Law  J.  Rep.  (n.s.) 
Chanc.  119. 
Penny  v.   Goode^   1  Drew.  474 ;   s.  c. 
22  Law  J.  Rep.  (n.s.)  Chanc.  371. 
Mr,  Bacon  and  Mr,  E.  H,  Reedy  for  the 
petitioning  creditors,  contended  that   the 
Court  of  Bankruptcy  had  more  power  than 
any  other  Court,  and  that  the  legislative 
enactment  could  not  be  controlled  in  its 
meaning  by  a  series  of  decisions  which  were 
made  without  reference  to  it.     The  bank- 
ruptcy statutes  were   to  be  construed  in 
fiivour  of  the  creditors,  and  it  was  essential 
for  the  ends  of  justice  that  the  power  to 
order  production  in  such  a  case  as  the  pre- 
sent should  exist. — They  referred  also  to 
the  260th  section  of  the  act 
Mr.  De  Gex  replied. 

The  LoBD  Chancellob  said,  the  words 
"  custody,  possession  or  power  '*  could  not 
have  a  cQfferent  construction  put  upon  them 
from  what  the  Court  had  already  given 
them  because  they  happened  to  be  contained 
in  an  act  of  parliament.  It  appeared  to 
him  that  the  witness  had  not  such  a  pos- 
session of  his  masters*  books  as  would 
justify  an  order  being  made  upon  him  for 
their  production  ;  and  if  he  were  to  order 
him  to  produce  them  invito  domino^  he 
might  expose  him  to  an  action  at  law.  The 
order  must  be  discharged,  with  costs. 


Mr,  Bacon  (May  5)  now  mentioned  the 
matter  again,  upon  the  question  of  costs. 
It  was  not  the  practice  to  give  the  coats  of 
an  appeal  against  the  respondent 

Mr.  De  Gex,  for  Byrne. — The  matter  is 
in  the  discretion  of  the  Court — 

Baring  v.  Harrw,  34   Law  J.  Rep. 

(N.s.)  Chanc.  105. 
Letdemann  v.  SekuUz,  14  Com.  R  Kep. 
38,  52  ;   s.  c   23  Law  J.  Rep.  (n.s.)  ' 
C.P.  17. 
Collins  V.  Burton,  4  De  Gex  k  Jo.  612; 
8.  c.  28  Law  J.  Rep.  (n.s.)  Chanc. 
943. 
Ex  parte  Taylor,  3  De  Gex  &  Jo.  480; 
8.  c.  28  Law  J.  Rep.  (n.s.)  Bankr.  9. 
Ex  parte  CoU,  11  W.  Rep.  127. 
Mr.  Bacon  replied. 

The  LoBD  Chancisllob.  —  What  I 
thought  was,  that  the  order  of  the  Com- 
missioner was  wrong,  and  that  the  appel- 
lant was  entitled  to  the  costs  of  the  appli- 
cation to  discharge  it,  but  I  said  nothing 
about  the  costs  of  the  proceedings  before 
the  Commissioner.  The  petitioning  cre- 
ditors must  pay  the  costs  of  the  appeal 
and  of  this  application. 

Solioiton — Mean.  Courteniky  &  Croome,  far  ap- 
peUant ;  Mean.  Beale,  Marigold  &  Beale,  ageota 
for  Beale  k  Co.,  Binningbam,  for  .pekitioiiiiig 
creditors. 
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AoQtnnoBinnB.  SeeComnan} 
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Coyenant.  Legacy. 
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Adhqtiov.  SeeAdminirtration  of  Estate.  Legacy. 

ADimrisTBATiOH  OF  EsTATX  —  Voluntary  deda- 
ration  of  truH] — A  valid  d^laration  of  trust 
may  be  made  in  favour  of  a  volunteer.  The 
dictum  of  Xord  CraMBorih,  Z.C,  to  the  contrary, 
in  Scakf  v.  Maude,  not  adhered  to.  Jontt  v. 
Lock,  117 

The  father  of  a  child,  nine  months  old,  put  into 
its  hands  a  cheque  for  900^,  saying,  in  the 
presence  of  his  wife  and  of  the  nurse,  "  I  give 
this  to  baby;  it  is  for  himself,  and  I  am  going 
to  put  it  away  for  him."  He  then  tpok  it  back, 
saying  agun  that  he  was  going  to  put  it  away  for 
him.  About  the  same  time  he  told  his  solicitor 
that  he  mtended  to  add  100£.  to  the  900^.,  and 
invest  it  for  the  benefit  of  his  son.  The  father 
died  suddenly  a  few  days  afterwards,  without 
having  made  any  provision  for  the  diild,  and 
the  cheque  was  found  in  his  possession: — 
ffeld,  by  the  Lord  Chancellor,  aflBrming  the 
decision  of  one  of  the  Vice  Chancellors,  that 
there  was  no  complete  sift  of  the  cheque  to  the 
infant;  and,  reversing  the  decision  of  the  same 
Vice  ChanceUor,  that  there  was  no  valid  decla- 
ration of  trust  in  his  favour.    Ibid. 

■  ■  manhaUing  aueis  for  V€Jidor*t  lien] — Pecu- 
niary legatees  are  entitled  as  against  residuary 
devisees  to  stand  in  the  place  of  an  unpaid 
vendor  whose  purchase-money  has  been  paid  out 
of  testator's  personal  estate.  JLord  J^ord  v. 
JTedfe.  802 

-»—  dtBtributton  ofatiet*:  enditon  abroad:  time 
for  coming  in] — In  a  suit  for  the  administra- 
tion of  the  estate  of  a  domiciled  Englishman, 
whose  property  was  all  in  this  country,  his 
debto  were  certified  by  the  chief  clerk  in 
usual  course  and  were  paid  by  his  executors. 
Afterwards,  but  before  the  executors  could 
oaity  out  an  order  of  the  Court  for  the  dis- 

Kbw  Slum,  SJk— Inniz,  Ckanc  Se  Banlr. 


txibution  of  the  remaining  part  of  his  estate^ 
proceedings  were  commenoed  in  France  by  per* 
sons  claiming  to  be  creditors  of  the  testatoi^ 
who  had  had  notice  of  the  proceedings  here,  but 
had  not  come  in  under  them.  On  the  petition 
of  the  ezeeutors,  the  order  for  the  distribotian 
of  the  testetor*s  esUto  was  stopped  until  a  cer- 
tain day,  before  which  the  French  claimanto 
night  come  in  and  claim  in  the  suit  here.  Brett 
V.  Carmichael,  309 

proeeedinffe  in  chambert:  eeparate  cotte :  next' 

of -tin] — In  an  administration  suit  by  the  heir, 
being  one  of  the  next-of-kin  of  a  testator,  other 
persons  claiming  as  next-of-kin,  but  appearing 
m  separate  classes  by  several  solicitors,  were  not 
allowed  separate  coeto  out  of  the  general  estete, 
beyond  the  coete  of  proving  their  respective  titles. 
Bul>bard  v.  Latham,  402 

specific  heyuett:  unauthorited  eonveruon  qf, 

during  tettator^t  ineanity :  ademption]  —  Tes- 
tetor,  by  his  will,  gave  to  his  son  sll  his  farming 
stock  and  implemento  of  husbandry  in  his  pos- 
session at  his  tfeath,  and  he  appointed  his  wife 
and  his  son  his  executrix  and  executor.  Tet- 
tator  afterwards  became  of  unsound  mind,  but 
was  not  found  so  by  inquisition;  and  his  wife 
having  by  reason  of  his  insanity  given  up  a  farm 
which  he  had  occupied,  his  son,  with  the  con- 
currence of  the  testotor's  wife,  sold  the  fanning 
stock  and  implemento  of  industry,  and  placed 
the  proceeds  of  them  in  a  bank  to  a  separate 
account  in  the  names  of  himself  and  his  mother, 
and  such  proceeds  remained  there  at  the  tes- 
tator's detXh:— Held,  that  the  bequest  of 
testator's  farming  stock  and  implemento  of  hus- 
bandry was  not  adeemed.  Be  /ones  and  Jenkins 
Y.Jonee,  520 

— —  wifi  tenani  for  life:  huAand  holding  over 
after  her  death:  tnU  for  mesne  profits  and 
delivery  up  of  title-deeds:  affidavit  annexed 
to  hill]— A,  after  the  death  of  his  wife,  continued, 
by  mistake,  in  the  receipt  of  the  rente  of  real 
A 
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ettete  to  which  dte  wm  entitled  for  life.  De- 
murrer to  a  bill  by  the  penone  eotitled  to  the 
property  after  the  death  of  A/i  wife  against  the 
penonai  reproaontative  of  A,  for  an  account  of 
the  rents  and  profits  received  by  him  since  the 
death  of  his  wife,  and,  if  such  representative  did 
not  admit  assets,  for  an  account,  and  for  deliveiy 
up  of  title-deeds,  overruled.  Caion  v.  Colet,  836 
Such  a  bill  is  not  within  the  rule  hud  down  in 
WhUekurek  v.  OMing,  lequiring  an  affidavit  to 
be  annexed  to  the  bilL  Ibid. 

Admikibtration  of  EsTATi  (contanued) — diU 
barred  6y  gtatute:  watrer  qf  the  ttatute} — ^Tbe 
Court  is  not  bound,  on  behalf  of  an  absent 
party  in  an  administration  smt,  to  dissUow 
claims  bsned  by  statute  where  the  personal 
representative  and  the  other  parties  interested 
who  are  before  the  Court  are  desirous  of  waiv- 
ing the  objection.    AUUm  v.  TroUope,  846 

•*»^  ddd  barred  by  sUUuie  after  decree\^Ahm 
decree  in  a  creditor*8  suit  for  administration,  the 
Statute  of  Limitations  cannot  be  set  up  to  defeat 
the  plaintiff's  debt.    AdamM  v.  WaOer,  727 

•— ^  Conduct  of  Suit.    See  Ptaeftiioaw 

See  Kext^f-Kin. 

AmDAvn— annexed  to  bill.   See  Adrntnislmtioo. 

AiB^Obstruction  ot    See  Andent  Lights. 

Arohmt  Liohtb — imjwuition  far  obitrueiion  of^ — 
In  order  to  entitle  a  plaintiff  to  an  injunction 
against  a  defendant  obstructing  the  access  of 
light  and  air  to  his  house,  the  obstructioti  com- 
plained of  must  be  such  an  interference  with  the 
ugbt  and  air  as  to  cause  material  annoyance  to 
those  who  occupy  the  house;  and  the  locality 
of  the  plaintiff's  house,  whether  in  a  laige  town 
or  in  toe  country,  is  to  be  taken  into  considera- 
tion in  estimating  the  amount  of  obstruction 
necessary  to  justify  tiie  interference  of  the  Court. 
In  a  Uofge  dty  the  mere  obstruction  of  the 
direct  imvB  of  the  sun  for  two  hours  in  the  day, 
during  the  winter  months,  is  not  a  sufBdent 
ground  for  granting  an  injunction.  Ciarhe  v. 
ularh,  151 

••-—  right  to  iuein  eqmty :  damage  too  tmalU — 
In  a  street  less  than  16  faet  wide,  a  house  whose 
height  was  30  feet  10  inches,  was  raised  to  the 
height  of  36  feet  8  inches,  and  an  adjacent  yard 
of  mconsiderable  depth,  which  had  a  wall  14 
feet  high  in  front  and  a  high  wall  in  the  rear, 
was  buih  upon  to  the  same  height  as  the  house : 
^ffeld,  on  a  bill  filed  by  the  owners  of  the 
house  opposite,  that  the  damage  firom  loss  of 
light  and  air  was  too  small  to  entitle  them  to 
any  relief  in  equity,  and  the  bill  was  dismissed, 
without  prejudice  to  an  action  at  law.  JSoftton 
V.  WhitHngham,  227 

%t\junetion:  thop  front]— The  Court  will  not 

restrain  the  erection  of  buildings  which  merely 
prevent  goods  displayed  in  a  shop  firom  bemg 
seen  from  places  whence  they  would  previously 
have  been  seen.  Smith  v.  Oiren,  3l7 


— ^-  ii^mietum  :  inquirp  at  ekamberg  cm  to  pro- 
poeed  workt:  2^3  Will.  4.  e.  71]— Where 
an  injunction  is  granted  against  obstraet- 
ing  the  ancient  lights  of  bosioess  premisaa^ 
the  Court  ought  not  to  make  any  declsntkm 
narrowing,  or  appearing  to  narrow,  the  right  of 
the  plaintiff  to  the  quantity  of  light  ther^ofiore 
need  fay  him  for  the  purpose  ^  his  hndnesh 
Tatee  v.  /odt,  589 

aembU  —  that  the  defendant,  to  estabUsh  his 
defence,  must  shew  that,  for  whatever  puqMSB 
the  plaintiff  might  wish  to  employ  the  li^t» 
there  would  be  no  material  interference  with  it, 
for  the  right  oonferred  or  reoognixed  by  the 
sfeatnte,  2  &  8  Will.  4.  e.  71,  is  an  absolute  snd 
indefeasible  right  to  the  enjoyment  of  the  li^t, 
without  refeRoioe  to  the  purpose  for  whidi  it 
has  been  nsed.  Ibid. 

In  a  decree  for  an  injunction  to  restrain  die 
defendant  from  obstructing  andent  lights,  sad 
from  permitting  obstructions  to  remain,  a  pro- 
viso was  insert(Bd  enabling  the  parties  to  go 
before  the  chief  derk  for  the  parpooe  of  sicer- 
tuning  what  existing  or  propoaed  works  wers 
or  wonld  be  a  hraaoh  <^  the  injonctioii. 
Ibid. 

— ^-  tmbelantial  damage :  it^vneUon :  trial  bffjfirf: 
it^ry  to  fotmdatioma] — ^An  injunction  will  be 
ffranted  in  equity  against  obstrocUDg  andent 
ugbts  in  thooe  cases  where  substantial  damages 
could  be  recovered  at  law.  Dent  v.  tht  AwHiom 
Mart  Co,  (Urn.)  Pilgrim  ▼.  ike  soaw.  Tk 
Merotn*  Co,  v.  the  tame,  555 

The  definition  of  substantial  danuge  in  BaA  v. 
SUiceif  approved  of   Ibid. 

Observations  on  the  judamenta  In  CZodbe  v. 
Clark,  TaUt  v.  Jack  and  JUtbrnm  v.  Whittk^fktmt 
as  to  the  right  to  light  in  pofmlom  towns.  Had. 

The  case  of  Martin  v.  OMe  reconciled  with  thai 
of  Tatet  V.  Jack.  Ibid. 

The  Court  interferes  as  to  air  on  the  ground  of 
nuisance.  Ibid. 

The  Court  will  interfere  to  restrain  excavations 
which  threaten  danger  to  adjoining  houses, 
though  the  actual  resulting  damage  may  bs 
small.   Ibid. 

The  Court  will  dedde  a  plain  case  without  a 
trial  by  jury.  Ibid. 

if^unetion :  damage$}—Vfhen  the  aoeess  of 

light  to  ancient  buildings  has  been  obstructed 
the  Court  will  condder  not  so  much  the  actod 
quantity  of  sky  area  shut  out  by  the  deSeadmCs 
building  (which  may  be  trivial),  bat  therelativB 
quantity,  having  r^ard  to  the  amount  of  ob- 
struction caused  by  pre-exis^g  impedimenta 
Martin  v.  ffeadon,  602 

Hie  Court  will  interfere  to  protect  a  plaintiff 
whose  personal  comfort  and  enjoyment,  and  a 
fortiori,  one  whose  trade  or  business  is  prejudi- 
cially affected  by  the  diminution  oi  light,  and  if 
the  obstruction  has  been  completed  since  the 
filing  of  the  bill,  will  assess  damages  by  way  of 
Oompensation.  Observations  on  Cwfe  v.  CM 
and  Taiee  v.  Jack,  Ibid. 

See  Covenant    Mandatory  Injunction. 
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ANNum^cftaf^  en  tucone  or  Mrpia}— An  aa- 
noity  givea  by  will  held  not  to  be  a  chargo  on 
oorpns,  it  appearing  on  the  whole  will  that  tee- 
Uktor,  when  he  made  the  gift  of  the  annuity, 
was  dealing  with  income  only,  of  whi<^  he  con- 
Bidered  tb«e  would  be  a  loiplufly  and  that  he 
had  made  a  subeequent  gift  of  the  entire  ooipui. 
So^vm  y.  WuUm,  662 

Appbal — iutptmtiontf order:  paffw^eatouitf  Ccmrt] 
— ^The  reepondenta  to  a  petition  upon  which  an 
order  had  been  made  for  payment  of  money  out 
of  court  to  the  petitioner,  haying  appealed  from 
the  Older,  moyed,  on  the  ground  of  the  indigent 
eirottmataneea  of  the  petitioner,  to  suspend  the 
payment  pending  the  appeaL  The  Court  directed 
the  petitioner  to  give  the  best  security  he  oould 
for  ih&  repayment  of  the  money ;  and,  on  infor- 
mation that  the  appeal  was  fixed  to  be  heard  on 
a  day  dose  at  hand,  suspended  the  payment  out 
of  court  until  after  such  day.  Bovime  ▼.  Buds' 
Urn,  861 

See  Land  Transftr  Act.    Staying  Proceed- 


AFPonnoNMUV— fob  of  Hods:  ImtuU  for  Ufe 
amd  remmindermmn] — Where  stock,  bemg  part 
of  a  trust  fund  settled  by  a  will  on  one  for  life, 
with  remainder  oyer,  was,  under  a  power  in  the 
will,  sold,  and  the  produoe  inyested  in  land,  and 
by  reason  of  a  delay  in  the  compLetion  of  the 
purchase  caused  by  the  yendor,  the  stock,  which 
would  otherwise  haye  been  sold  ac  din.,  warn 
sokl  between  two  dividend  da^a.-^Hdd,  that  the 
tenant  for  life  was  not  entitled  to  compensation 
out  of  the  corpus  of  the  trust  fimd  for  the  loei 
of  income  occasioned  by  the  alteration  in  the 
time  of  selling  the  stoek.  Proeamh  y.  WkU- 
bread,  187 

<— ^  See  Power  of  Appmntment.  WilL 

Arbir.    See  Attorney. 

Attobkkt  and  SoLionoB — pririkge:  eo^  of 
orrart]— The  costs  of  the  execution  of  an  at- 
tachment under  which  an  attorney  who  was 
piiyileged  had  been  arrested,  and  of  the  order 
for  his  discharge,  ordered  to  be  paid  by  the 
parties  at  whose  instance  the  attorney  was 
arrested,  and  by  the  sheriff  and  his  officer  who 
made  the  arrest.  Dodd  y.  Bolbrook,  m  re  PiU* 
flMM,  an  aiiormejf,  175 

^—  efeet  of  want  of  eeriifieaUi]  —  A  solicitor 
who  has  been  duly  admitted  and  enrolled,  but 
who  has  neglected  to  take  out  his  annual  cer- 
tificate in  proper  time,  is  neyertheless  com- 
petent, whUe  uncertificated,  to  bind  a  olient 
ignorant  of  the  want  of  the  certificate  as  between 
such  client  and  third  persons.  SparUmff  y. 
Breretonf  461 

* See  Practioe.   Solicitor  and  Olient. 

Ancnov — eaU  vitiaied  ftyimjliii^}--- Although  there 
is  a  strong  onrreot  of  authorities  in  equity  in 


foyonr  of  upholding  a  sale  by  auction  where  one 
person  has  been  employed  to  bid  on  behalf  of 
the  yendor,  eemUe,  there  is  no  decision  which  is 
strictly  binding  on  the  Lord  Ohanoellor  or  the 
Lords  Justices,  and  the  doctrine  of  Courts  of 
law,  by  which  the  presence  of  a  sin^  puffer 
yitiates  the  sale,  is  preforable.  Where  two  per- 
sona are  employed  to  bid  against  each  other, 
the  yendor  cannot  enforce  the  ssle.  Mortimer 
y.  SeU,  26 
An  auctioneer  and  a  pi:^RBr  employed  by  him 
made  eleyen  fictitious  biddings  against  one  an- 
other, but  did  not  go  beyond  tiie  reeesyed  price; 
a  purchaser  then  made  the  first  real  bid,  and  the 
property  was  knocked  down  to  him.  The  con- 
ditions of  sale  provided  that  the  highest  bidder 
i^ould  be  the  purchaser,  but  were  silent  as  to 
any  reseryed  bidding.  It  was  held,  reyersing  the 
decision  of  the  Jfcuter  o/ lAe  iZo(4s,  that  the  fioti> 
tious  biddings  constituted  a  good  defence  to  a 
suit  by  the  yendocs  for  spwific  performanoe. 
Ibid« 

BahBbb  avd  CvvtOMXA-'fieneral  Uem:  eoeU  on  a 
too  extetmee  datsiJ—S.  discounted  with  the  A. 
and  M.  bank  bills  of  exchange  drawn  against 
goods  consigned  to  Indm,  handing  over  the  bilk 
of  lading  as  security.  The  A.  and  M.  bank  oar- 
ried  a  part  of  the  diMSOunt  value  of  the  bills  to  a 
suspense  account  till  advice  of  the  payment  of 
the  bills,'  to  form  a  *'  margin"  or  additional  ssen- 
rity  against  a  fall  in  price  of  the  goods,  and  gays 
accountable  receipts  for  such  margins.  S.  depo- 
sited three  of  such  receipts  with  the  plaintiflh, 
who  gave  notice  to  the  A.  and  M.  bank.  The 
bills  having  been  duly  honoured,— ^eU,  that 
the  A.  and  M.  bank  were  entitled  to  a  Hen  on 
the  marginal  receipts  for  such  sums  as  were 
actually  due  and  payable  to  them  by  S.  at  the 
times  when  the  marginal  receipts  respectively 
became  payable,  in  respeot  of  liabilities  con- 
tracted before  notice  of  the  deposit  was  reoeivedt 
but  not  to  a  hen  for  sums  not  actually  due. 
Jtfryei  y.  the  Agra  amd  MaatermeuCe  Bank 
(Lun,),  686 

Where  a  plaintiff  makes  a  too  extensive  clafan« 
the  defendant,  if  he  resist  the  entire  dafan, 
must  pay  costs  up  to  the  hearing.  Ibid. 

BASKXOncr^et^teienejf  of  notice,  to  take  eqaitaNe 
mortgage  ofpoliey  of  aunranee  out  ofbamkrupft 
order  and  dupo$iti4m]—A,  who  had  effected  an 
insurance  on  his  own  life^  deposited  the  policy 
with  his  bankers  by  way  of  equitable  mortgage, 
and  upon  subsequently  calling  at  the  insurance 
office  to  take  up  a  dishonoured  cheque,  which 
he  had  given  in  payment  of  the  premium  on  his 
policy,  told  the  secretary,  in  the  course  of  con- 
versation, that  his  policy  was  in  feet  held  by  his 
bankers.  A.  afterwards  became  bankrupt: — 
HM,  that  the  statement  made  by  A.  to  the 
secretary  was  not  sufficient  notice  to  the  com- 
pany that  his  policy  was  held  by  A.*s  bankers 
by  way  of  equitable  mortgage,  so  as  to  take  it 
out  of  his  order  and  disposition  at  the  date  of 
his  bankruptcy.  Bdwarde  v.  Martin^  186 

Hearing  bankrupt.    See  Mortgage. 
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— *  IVoperty  pMnng  to  Mrignaai.  See  Vendor 
end  ParehMer 

*^-  See  Debtor  end  Creditor. 

Babon  and  TMMu—mortffage  of  mfe*$  reveniomttry 
eko§e  in  action:  iubtequaU  JudieuU  mparalum] — 
The  25Ui  ■ection  of  20  &  21  Vict.  c.  85  (the 
Divorce  Act)  applies  to  property  to  which  a 
wife  ie  entitled  in  reverrion  at  the  date  of  the 
decree,  and  which  subeequently  faUs  into  poMee 
■ioii.     Jn  re  In»oU,  177 

A  wife  having  obtained  a  decree  for  judicial 
■eparation  may  avoid  a  mortgage  made  by  her 
and  her  husband  of  a  reversion  in  personalty 
which  falls  in  during  the  joint  lives.    Ibid. 

—  Offrmnent  before  marrioffe:  Statute  of  FrtuidM: 
part  performamoey~A  verbal  promise  by  a  man 
to  a  woman  before  their  marriage  to  make  a  will 
leaving  her  own  property  to  her,  followed  by 
marriage  and  the  making  of  such  a  will  (which 
was  al^rwards  revoked),  is  not  binding  on  him, 
even  though  the  intended  wife  on  the  laith  of 
SQch  promise  waived  an  agreement  for  a  settle- 
ment which  was  in  the  intended  hiisband*s  hand- 
writing, and  contained  his  name  and  was  signed 
with  Us  initials.  To  take  an  agreement  oat  of 
the  Statute  of  Frauds,  the  piurt  perfonnanoe 
must  come  from  the  person  who  seeks  perform- 
ance, and  must  shew  lus  position  altered  by  acts 
on  the  faith  of  the  coiitract.  Decision  of  the 
F.  a  Stuart,  34  Law  J.  Rep.  (n.s.)  Chanc.  564, 
revened.    Oalom  v.  CaUm,  292 

^—  wkMrried  woman:  eqwUy  to  a  mtUtwuni:  real 
ami  permmal  utaU:  eUetion :  eompeamttum  a*  to 
jiwrl] —  Under  the  settlement  made  upon  the 
marriage  of  M,  his  daughter  C.  became  upon  his 
death,  subject  to  the  rights  of  her  husband, 
tenant  in  tail  in  possession  of  a  certain  real 
estate  and  absolutely  entitled  to  a  share  of  per- 
sonalty. M,  by  his  will,  gave  to  C.  an  annuity 
of  larser  value  than  her  share  under  the  settle- 
ment for  her  separate  use,  which  she  was  required 
to  accept  in  lieu  of  her  share  under  the  settlement. 
C's  husband  was  an  insolvent,  and  his  assignee 
refused  to  give  up  her  husband's  intersst  in  the 
settled  property  .—Hdd,  that  as  to  the  share  of 
penoaalty,  which  was  outstanding  in  the  trustees^ 
the  Court  electing  on  C.*s  behalf  to  take  under 
the  will,  could  order  it  to  be  made  over  in  ac- 
cordanoe  with  the  testator's  directions,  but  that, 
as  to  the  realty,  the  Court  could  not  affect  the 
estate  which  had  passed  to  the  assignee,  and 
that  C.  most  make  compensation  to  the  amount 
of  rents  and  profits  withbeki.  Grigyt  v.  Oibton; 
Maynard  v.  iMwn,  457 

—  married  wftman :  teparate  use :  power  to  ap- 
point a  fund  by  deed  or  will :  liability  for  debU : 
promissory  noTr]— Where  a  married  woman  has 
property  settled  to  her  separate  use  during  her 
life,  with  a  power  of  appointment  by  deeid  or 
will  over  the  corpus,  although  she  exercises  such 
power  by  her  will,  the  corpus,  after  her  death, 
will  not  be  liable  for  a  promissory  note  given  by 
her  in  her  life.    Skattock  v.  Shattodk,  509 


-^~  wiffi  equity  to  u  setSemmi:  wm\jmni  to  k 
seUUd:  vitimaie  tnui  for  ike  kuAoMi}—^  a 
marriage  settlement,  2,000/.,  part  of  a  mortgngs 
debt  of  4,000^,  belonging  to  the  wife,  was  set- 
tled upon  trusts  wUeh  entirely  ezduded  the 
husband,  and  the  remaining  2,0002.  was  left 
unsettled.  The  husband  having  beeome  bankrupt, 
the  Court  approved  of  a  settlement  of  thiee- 
fourths  of  the  latter  sum  upon  the  wife  sad 
cfaildran,  with  the  ultimate  trust  in  default  of 
children  for  the  husband,  without  regard  to  the 
questkmofsarvivotship.  ^rarettv.  WiOoms,  755 

— —  wife  executrix:  deooMtami  durmy  coaerture: 
w^eeuroivimg] — ^During  eoveriure  probate  wss 
granted  to  a  feme  executrix,  who  was  also  a 
legirtee  under  the  wilL  The  husband  died  iomI- 
vent,  leaving  the  wife  surviving,  who  died  leaving 
assets  z^ffM,  by  the  Lords  Justioea,  tetetsiug 
a  deerse  made  by  Stuart,  V.C.,  that  the  wife*s 
assets  were  liable  to  make  good  the  joint  rsoeipti 
of  herself  and  her  husband  during  oavetture. 
Per  Lord  Justice  Tamer  eemble,  it  is  immaterisl 
whether  or  not  personal  torts  have  been  com- 
mitted by  the  feme  in  relation  to  her  testsftor'k 
assets;  and  abo  whether  or  not  she  beossse 
executrix  before  coverture — Adair  ▼.  Skaw  ooa- 
pared  with  and  preferred  to  Beymm  ▼.  OeUioL 
Soady  ▼.  TurnlmU,  784 

Bill  of  Exchaitob— polios  ofdiekomaur  in  ease  of 
indoraeatenlf  **  m  naed  ai  SeJ"  :  time  for  cosuui- 
nAoatitm  hetuoen  agent  and  h6lder\ — A  bill  of  ex- 
change was  indorsed  by  bankers  at  Leeds,  **In  need, 
atS,  P.  ft  8,"  S,  P.  ft  S.  being  London  baaken. 
The  bill  was  dishonoured  by  the  acceptor,  and 
on  the  following  day  was  prssented  by  the  sgent 
in  London  of  the  holder,  who  lived  at  Liverpool, 
to  S,  P.  ft  S.  and  retuned  dishonoured.  Onthe 
next  day  the  agent  wrote  to  the  holder,  infeim- 
ing  him  that  the  bill  had  been  didMrnoured,  and 
on  the  following  day  the  holder  sent  noties  of 
dishonour  to  the  indorsers : — Heidiy  first,  that 
the  presentment  of  the  bill  to  S,  P.  ft  &  wasaot 
notice  to  them  of  dishonour  by  the  acceptor ; 
secondly,  that  notice  of  dishonour  to  S,  P.  ft  & 
would  not  have  been  notice  to  the  indoBMn,inis- 
much  as  the  terms  of  the  indonement  did  not 
make  S,  P.  ft  &  i^gents  of  the  indoners  for  the 
purpose  of  receiving  such  notaoe ;  thirdfy,  that 
a  day  could  not  be  allowed  for  oommankalioB 
between  the  agent  and  the  hoMer,  and  that  con- 
sequently the  notice  to  the  indorsers  was  a  day 
too  late.  In  re  the  Leede  Banking  Co^  ex  parte 
Prange,  88 


Bill  of  Sali    ooweiionl  to 

benefU  of  policy  :  act  of  bankruptcy  ~: 
disposition :  nctiee] — A  firm  executed  a  hffl  of 
sale  to  phuntiff  of  certain  machinciy,  and  cove- 
nanted to  insure  and  keep  the  same  insured  from 
loss  by  fire  in  some  office  to  be  approved  of  by 
plaintiff  during  the  continuance  of  the  security, 
and  in  defeult  with  liberty  to  plaintiff  to  insure^ 
and  charge  the  premiums  on  his  security.  The 
insurance  was  effected  in  the  namea  of  the  fimif 
and  the  machinery  vrss  afterwarda  destroyed  by 
fire.    On  the  day  of  the  fire  the  firm  i 
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all  their  property  to  tnuteei  for  the  heneBt  of 
their  creditoiB.  The  asrignment,  which  wm  in' 
tended  to  operate  under  the  Bankruptcy  Act, 
1861,  was  executed  by  the  leveral  partners  and 
the  trustees,  but  was  destroyed  before  its  execu- 
tion by  any  creditor.  Plaintiff  gave  notice  of 
his  dahn  to  the  insurance  office,  having  previ- 
ously had  notice  of  the  deed  of  assignment  and 
of  its  destruction.  The  firm  afterwards  became 
bankrupt  :—ffdd,  that  the  benefit  of  the  policy 
did  not  pass  to  the  plaintiff  under  the  covenant 
to  insure.  Bdd,  aleo,  that  the  execution  of  the 
assignment  was  an  act  of  bankruptcy,  and  that 
plaintiff,  having  had  notice  thereof,  could  not 
claim  against  the  assignees  in  bankruptcy.  Leea 
▼.  WhiUUy,  412 

Champsbtt — voUmtary  aeUUmetU  ofpropertp  pre- 
viouily  eonvejfed  hy  a  voidable  deed] — A  vendor 
sold  and  conveyed  all  his  interest  in  certain  real 
estate  to  the  defendants  under  ctreumstanees 
which,  as  alleged  in  the  bill,  rendered  the  trans- 
action fraudulent  and  void.  Subsequently  to  such 
nle,  the  vendor  granted  *'  all  his  part,  share  and 
interest  **  in  the  property  to  trustees  upon  cer- 
tain trusts  for  himself  during  his  life,  and  after 
his  death  for  his  children.  The  in&nt  children 
of  the  vendor  having  filed  a  bill  to  set  aside  the 
sale^ — Beldf  on  demurrer,  that  the  voluntary 
settlement  was  free  from  champerty,  and  passed 
the  right  to  maintain  the  suit.  (7.  DiMuon 
▼.  Burrdl;  A,  IHdnnaon  v.  BwrtU  ;  StomUm 
V.  BunreU,  371 

Distinction  drawn  between  the  assignment  of  the 
estate  and  of  the  bare  right  to  sue.  Ibid. 

Chabitt — tUteration  of  wtheme  for  admimdration 
of  eharUy  and  for  renewal  of  2eaw>]~The  Court 
has  jurisdiction  to  alter  any  scheme  settled  by  it 
for  the  administration  of  a  charity,  and  for  the 
system  of  leasing  the  charity  estates,  whenever 
lapse  of  time  or  change  of  circumstances  makes 
an  alteration  desirable  in  the  interests  of  the 
charity.  The  AUomey  OenenU  v.  SL  John'e  Hoe- 
piUd,Baih,  207 

An  award  in  1716  by  the  Master  of  the  Soils, 
confirmed  by  a  decree  of  the  Court  in  1717, 
empowered  the  master  of  the  hospital  to  srant 
new  leases,  for  not  more  than  three  Uvea, 
at  the  old  rents,  and  on  fines  which  were  not  to 
exceed  one  year's  value  for  a  life,  the  rents  and 
fines  not  to  be  increased  without  the  leave  of  the 
Court  of  Chancery.  Thenceforward,  down  to 
1864,  it  was  the  custom  of  the  hospital  to  grant 
renewah  to  the  tenants  on  fines,  and  the  Court  on 
four  several  applications^  under  the  award,  by 
the  hospital  or  tenants,  ordered  renewals  and 
settled  the  amount  of  the  fines.  On  an  infor- 
mation by  the  Attorney  Greneral,  the  Lords 
Justices  made  a  declaration  against  the  mtem 
of  renewing  leases  on  fines,  but  directed  that 
regard  should  be  had  to  the  cases  of  lesMes  who 
hi^  expended  money  on  their  leaseholds  on  the 
faith  of  a  continuance  of  such  system.  Ibid. 

—  perpetuity:  vauU:  mofnumeni:  wmdow  in 
Awrck:  ehanoel:  rtpairt] — ^Testatrix  directed 
her  trustees  to  invest  600J.  in  oonsolfl  npon 


trust  to  authorise  the  minister  and  church- 
wardens of  the  parish  of  H.  to  receive  the  divi- 
dends thereon  and  apply  them  in  keeping  in 
good  repair,  order  and  condition  for  ever  her 
mother's  monument  in  H.  church,  the  vault  in 
which  her  mother  was  interred,  and  a  memo- 
rial window  (to  be  erected  in  the  same  church 
under  the  provisions  of  the  will),  the  surplus  of 
the  dividends,  if  any,  to  be  applied  "  towards 
keeping  in  repair  and  ornamenting  the  cfaanoel ": 
— Held,  a  good  charitable  bequest  as  to  the 
monument  and  the  window  and  the  applicatioii 
of  the  surplus,  but  Toid  as  to  the  repair  of  the 
vault,  upon  the  principle  of  FowUr  ▼.  Fonder. 
The  fund,  after  payment  of  oosti,  to  be  divided 
into  equal  thirds,  one-third  to  go  to  the  resi- 
duary estate  of  the  testatrix,  the  income  of  th« 
wwnaining  two^thirds  to  be  applied  in  repair  of 
the  window  and  monument^  and  the  surplus 
of  that  income  "  towards  keeping  in  repair  sad 
ornamenting  the  chancel ."  Hoare  v.  OAmme^  846 

Coi;K>inAL  IvaoLVSKOt— jMrtonotty  mi  Bi^fUmd: 
dosucif]— An  insolvency  in  South  Australia  will 
vest  in  the  assignees  pure  pemnalty  situate  in 
England  to  which  the  insolvent  is  entitled,  if  at 
the  time  of  the  insolvency  he  was  domiciled  in 
Australia ;  eeeus,  if  he  was  domiciled  in  England. 
In  re  BUtKman,  255 

A  oolonial  insolvency  suffered  by  one  not  domi- 
ciled in  the  colony  is  in  Uie  nature  of  a 
foreign  judgment ;  and  the  awignooB  must  sue 
the  insolvent,  or  his  representatives,  in  England 
upon  the  insolvency,  to  get  at  his  assets  in 
England.  Ibid. 


right    of  intolvent   under   t 

eohemcy  to  eve  in  England:  eolhmon]  —  A 
native  of  Cape  Coast  Castle,  against  whom  a 
judgment  had  been  recovered  in  the  e(^nial 
court,  having  failed  in  an  appeal  before  the 
Gk>vemor  and  Legislative  Council  in  the  oolony, 
declared  himself  an  insolvent,  and  plaoed  his 
property  in  the  hands  of  the  assignee,  who 
proved  the  judgment  debt  under  the  insolvency, 
but  afterwards  left  the  colony,  without  having 
folly  realised  the  assets.  Two  other  assignee^ 
E.  and  M,  were  appointed  to  act  in  his  plaoa 
Pending  4^e  colonial  insolvency,  the  insolvent 
filed  a  bill  in  this  court  against  the  assigneei^ 
alleging  the  judgment  in  the  oolonial  court  te 
be  erroneous,  and  praying  that,  upon  his  giving 
a  proper  indemnity,  the  defendants  might  be 
ordered  to  prosecute  an  appeal  to  Her  Majesty 
in  Council  against  such,  or  to  permit  the  use  of 
their  names  for  the  purpose;  abo  alleging  that 
the  defendants,  in  refusing  to  appeal,  were 
acting  for  their  own  interests,  and  in  collusion 
with  the  judgment  oreditore  (whose  agents  £. 
and  M.  were),  and  that  if  the  judgment  were 
got  rid  of,  there  would  be  a  surplus  of  sssetn^ 
after  paying  all  the  creditors  in  folL  M  being 
out  of  the  jurisdiction  of  the  Court,  B.  (who 
was  now  in  England,  with  the  assets  in  his 
hands)  demurred  to  the  bill,  on  the  ground  of 
want  of  equity  and  want  of  jurisdiction  : — Held, 
that  this  Court  oould  not  assume  jurisdiotion, 
there  being  no  sufficient  averment  on  the  laoe 
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of  the  bill  that  pkuntiff  wm  witlioat  remmAy  in 
the  Courts  of  hiB  own  ooontiy.  Demurrer 
aUowed.    Smith  ▼.  MiffaU,  219 

—  See  Joriadiotion. 

C01CPA3IT-— «M<f  ofre-tHWBiment  cf  fmrekate-mmuy 
after  abortive  attempt^ — ^A  peCitioB  wes  pre- 
■ented  for  re-inveetment  of  money  paid  into 
coort  by  a  railway  company,  and  the  Court 
i^iproved  of  the  ptopotod  parcbase.  It  nib- 
Beqnently  tiuned  oat  that  a  good  title  coold  not 
be  made  to  the  land;  and  it  was  held,  that  if 
the  pnrchaae  had  fidled  by  reaaon  of  the  Court 
diaappioving  of  it,  the  purohaaer  most  hare 
paid  the  ooats;  bat  in  this  case  the  Court  had 
approred,  though  the  pnrehaae  had  &iled  for 
want  of  a  good  title,  thoefore  theoompany  most 
pay  the  ooati  aa  incidental  to  re>invcstment.  In 
re  the  Wiebeaek,  St,  Jvee  aiui  Oamhridge  RaiL 
Co.,  ex  parU  Meetor  of  Bol^weU,  28 

— ^  2tBW  of  the  mmdertaking,  not  ultra  vtrBi]~-A 
company,  estahliahed  for  the  preparation  and 
sale  of  porcelain  clay,  carried  on  busineaa  for 
aeToral  Years,  bnt  without  sooceas;  their  re- 
■ooroea  having  become  nearly  exhausted,  and 

.  an  entire  re-oonstmotion  of  their  works  and 
alteration  in  their  mode  of  mannfiMture  being 
found  necessary,  a  resolution  was  passed  for 
winding  up  the  company.  Before  the  resolution 
was  confirmed,  a  proposition  was  made,  and 
finally  aooepted  by  a  majority  of  more  than  two- 
thirda  of  the  shareholders,  for  leasing  their 
works  upon  terms  apparently  adTantageons.  The 
deed  of  settlement  empowered  the  direotors,  with 
the  sanction  of  two-thirds  of  the  votes  recorded 
at  an  extraordinary  general  meeting,  to  do  any 
aet  which  the  whole  body  of  shareholders,  aU 
oonaenting,  coold  do.  Upon  a  bill  filed  by  a  dis- 
aentient  diareholder  to  set  aside  the  lease  aa 
being  inconaistent  with  the  purpose  for  whidi 
the  oompany  had  been  incorporated,  and  as 
having  been  granted  ultra  viree: — Held,  that 
the  lease  waa  good,  aa  being  a  lawful  meaaa  of 
making  the  most  of  the  assets  of  the  oompany, 
and  that  the  granting  of  it  was  not  ultra  vcret. 
Featherttonhauffk  y,  the  Leg  Moor  Porcelain 
(na^Co.,  84 

—- *—  eontraet  to  pay  for  non^oppoeition  to  a  lill: 
agreement  hy  promoterB,  how  far  binding  on  a 
company] — A  company  will  not  be  bound  by  the 
oontraet  of  its  promoters,  where  the  thing  con- 
tracted to  be  done  is  uUra  virei  of  the  com- 
pany, and  to  that  extent  Lord  Cottenham's 
docUine^  that  a  oompany  is  bound  by  the  engage- 
ments of  its  promoters,  must  be  taken  to  be 
overruled.  £arl  ofSkreweburg  v.  North  StaffoTd- 
ekire  Rail.  Co,,  156 

An  agreement  by  the  promoters  of  a  railway  to 
pay  a  sum  of  money  to  a  landowner,  through 
whose  estate  their  line  is  to  pass,  for  his  ooun- 
tenanoe  and  support  to  the  scheme,  is  ultra 
viree  of  the  company  when  incorporated,  and 
though  adopted  and  acted  on,  will  not  be  en- 
forced against  the  company.     Ibid. 

It  is  not  ilkfgal  for  the  promoters  of  a  xaUaay 


to  agree  penonaUy  with  a  landoiRMr,  ev«n  (so 
long  as  there  be  no  proof  of  oorropt  infloenee  on 
his  vote)  though  he  be  a  member  of  either  house 
of  parliament,  to  pay  him  a  sum  of  mfluey  for 
withdrawing  his  ofyosition  to  their  bin,  or  giviag 
his  countenance  and  support  to  their  s^ene; 
bot  such  a  payment  is  not  an  "  expenaeineoRed 
in  obtaining  the  special  act»  or  incadcnt  tbersto^" 
within  the  «5th  section  of  the  Corapaaiei' 
Clauaes  Conaolidatian  Aet»  and  cannot  aa  be 
npheld  as  a  liability  of  the  oompany.  Ibid. 


—^  guetHaneiiU  trantfer  :  fabe 
Jl  transfer,  made  from  a  desire  on  the  part  of  the 
translenr  to  eaeape  firom  liafailtty  la  not  bad 
where  the  directors  have  no  TOto^  even  ihoagh 
money  should  have  been  paid  to  the  tBsnsferee 
for  takrng  the  shares^  and  the  tranafer  fokely 
states  money  to  have  been  paid  to  the  tnas- 
ferar.  Inretkt  HafedLeadMmmg  Co.(Lm.), 
804 


rKf(^lea<fon  ofregiMer: 

proepectue : 


MfAeinam  «a 
indocsd  to 
take  sharea  by  miarepresentationcannot  repwdiate 
the  shares  if  he  has  attempted  to  seU  them  after 
full  knowlege  of  the  foots.  Eat  parte  Briggi,  ta 
re  the  Hop  and  Malt  ExAange  and  Wmnhom 
Co.  (Lim.),  820 
Semble — Vfhan  the  proapectua  of  a  oompany 
statea  that  the  artiolea  of  sasoriatiion  may  be 
asen,  a  person  taking  shares  will  be  fixed  with 
knowledge  of  the  contents  of  the  artidea,  aa  &r 
as  they  are  not  incompatible  with  the  prospeetos. 
Ibid. 

*'net  prq/Ue"  :  payment  ofofeapiial:  m- 

junction :  right  to  we/t  of  equUable  martgaget  of 
ehairee] — A  company's  deed  provided  that  the 
oompany  sboold  not  be  affiected  by  notice  of  any 
trost,  and  that  where  any  share  ahonld  beeeme 
veated  in  any  person  for  any  interest  not  abso- 
lute, the  receipt  of  the  shareholder  ahoold  remain 
a  sufficient  discharge : — HMy  that  the  equitable 
mortgagee  of  sharea  had  a  right  to  aoe  the  oom- 
pany. Benneyv.thelneeHaUCoalemdCammd 
Co.,  868 

Ket  profita,  property  so  called,  are  to  beaaeer- 
tained  by  patting  a  value  on  all  the  assets  of 
the  oompany  of  whatever  natore,  and  dedort- 
ing  therefrom  all  liahilitica,  indnding  aaoog 
such  liabilities  the  amount  of  the  oontrtbuted 
caintal,  the  surplus  then  remaining  being  net 
profits.     Ibid. 

Circumstances  ooondered  under  whidi  audi  net 
profits  may,  at  the  wish  of  the  majority  o< 
shareholders,  be  applied  in  repayment  of  con- 
tributed capital,  although  the  deed  of  settlsmrnt 
seem  to  contemf^te  a  oontinoing  csapital,  as  in 
an  ordinary  partnership,  there  being,  however, 
no  express  prohibition  in  the  deed.     Ibid. 

—  promotion  money:  eeeret  agreeaunt  heUeeen 
direeton  and  promoteni]^A  stipulation  in  the 
articles  of  association  of  a  company  that  a  certain 
sum  shall  be  paid  to  the  promotera  ia  valid,  and 
will  be  binding  on  persons  taking  diare^  If  aU 
the  foeta  are  fully  diaofosad,  bat  not  if  then  is  a 
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■nb-agreement  eonoeded,  by  whiflh  the  direoton 
«re  to  NceiTe  back  part  of  the  money  for  their 
own  benefit.  In  re  the  Madnid  Bamk  (IAm.)j  ex 
parU  WaUami,  474 
Xhe  arkiclea  of  aasociation  of  the  M.  Bank  autho- 
rized the  directon  to  make  an  allotment  and 
oommenoe  buranese  when  they  should  think  fit ; 
they  also  provided  that  when  the  allotment  of 
the  fiiat  laaue  should  take  place,  the  promoterB 
■hould  receive  10,0002.  When  5,419  eharee  had 
been  Bubscribed  for,  the  directore  nuide  an  allot- 
ment^ and  out  of  6,4192.  which  had  been  paid  in 
€11  the  ahares  applied  for,  they  paid  6,0002.  to 
the  promoters,  out  of  which  tbey  received  back 
2,0002.  for  themselves,  by  virtae  of  an  agree- 
ment made  with  the  promoters  before  the  com- 
pany was  established,  hot  which  was  not  dis- 
doeed  by  the  articles.  The  company  being  in 
course  of  being  wound  up,  and  the  promoters 
having  put  in  a  claim  for  the  rest  of  their 
10,0002.,_ire2(2,  that  under  the  circumstances 
the  allotment  could  not  be  considered  as  made 
6ona  fide,  and  that  the  promoters  were  not  enti- 
tled.   Ibid. 

— —  aa2e  of  tharti  e^fter  preaeniation  of  mnding-^p 
peiiti4m,  htU  btfore  advertiiemetU:  appointmaU  of 
provuional  liquidator] — A  sale  of  shares  in  a 
company  made  after  the  presentation  of  a  wind* 
ing-up  petition,  but  before  its  advertisement  in 
the  OiueUe,  will  be  sustained  where  the  trans- 
action appears  strictly  bona  fide,  and  the  vendor 
had,  at  the  time  of  the  sale,  no  knowledge  of  the 
infirm  state  of  the  company.  In  re  the  London, 
Scembwrgh  aind  Continental  ExAange  Bank 
(Lkn.),  (Smmermm'i  eoie),  652 

Hie  Master  of  the  Holls  will  not  appoint  a  pro- 
visional liquidator  unless  the  application  be 
made  with  the  consent  of  the  company.  Ibid. 

— —  horrowtngvUravirei:  Lloyd's  bond:  liabilitjf 
of  direetorty—K.  was  induced  by  W,  the  secre- 
tary to  a  railway  company,  to  advance  money 
to  the  company  upon  the  security  of  a  Lloyd's 
bond,  which  W.  represented  as  being  a  valid 
and  legal  security,  at  a  time  when  the  company 
had  in  fact  no  borrowing  power,  and  the  bond 
was  therefore  invalid : — ^e2c2,  that  even  assum- 
ing that  W.  was  acting  as  the  agent  of  the 
diroctors  in  making  the  above  representation, 
B.  had  no  equity  to  make  the  directors,  who 
ftnthotised  the  issuing  of  the  bond,  recoup  the 
money  advanced  by  him.  BashdaU  v.  Ford, 
769 

—  Forfeiture  of  shares.    See  Contributory. 

—  See  Contributory.  Jurisdiction.  Winding-up 
of  Companies. 

CoMPBOMiss  or  Svn—agreemeni:  decree:  $uii  to 
enforce:  demurrer:  c^ut/y] —Where  by  reaaon 
of  a  circumstance  not  provided  for  in  an  agree- 
ment for  the  compromise  of  a  suit,  affirmed  by 
decree,  the  plaintiff  was  not  able  to  obtain  the 
benefit  of  the  compromise,  and  the  defendant, 
who  had  entered  mto  possession  of  an  estate 
under  it,  refused  to  take  the  steps  neocMaiy  to 


have  it  eairiad  out, — If  eld,  on  demumr,'*that 
tiie  plaintiff  could  maintain  a  second  suit  to 
have  the  agreement  for  the  compromise  carried 
out,  or  in  the  alternative  to  have  it  rescinded 
and  to  obtain  the  same  relief  aa  but  for  the 
compromise  he  might  have  obtained  in  his  first 
suit.    MuUinB  v.  Smmif,  649 

CoifPULSOBT  PowiBS.  See  Statute,  Conatruofcion 
oL 

CoHTBACT — illegdUly:  improper  prtsmure :  itifiimf 
a  pro»cuiion[—yf ,  B.  diaoounted  bills  to  which 
he  had  forged  his  father's  signature.  The  holders 
of  the  forgeries,  working  on  ttie  fears  of  ^bio 
father  for  the  safety  of  his  son,  but  without 
holding  forth  any  direct  threat,  and  without 
any  distinct  promise  not  to  proseoote^  obtained 
from  the  &ther  equitable  security  for  the  amount 
of  the  bills:— ^e2(2,  affirming  the  deciuon  of 
Vice  Chancier  Stuart,  that  the  security  was 
void,  as  having  been  obtained  by  improper 
pressure.  Held,  also,  that  the  arrangement  was 
invalid,  as  it  amouated  to  aa  agreement  to  stifle 
a  prosecution.  WiUiamt  v.  Bayley  (House  of 
Lords),  717 

-— >-  by  company  not  under  seaL  See  Speoifio 
Performance. 

See  Covenant.    Bailway  Company. 

— — -  See  Compromise  of  Suit.    Contributory. 

CoBTBiBCTOBT — UobUity  of  eeitui  que  iruti  in 
reapeet  of  sharee  held  bp  a  lnMtoe]-~Shares  in  a 
joint-stock  bank  were  purchased  by  a  solicitor 
in  the  names  of  his  brother  and  his  derk,  who 
held  the  shares  as  trustees  lor  him;  but  then 
was  no  fraudulent  object  in  thus  coooealing  the 
name  of  the  real  purchaser.  By  the  company's 
deed,  it  was  provided  that  no  trusts  should  be 
recogniaedy  and  no  transfer  of  shares  should 
be  made  without  the  ccmsent  of  two  diredcn. 
Upon  the  winding-up  of  the  company,  the  official 
liquidators  placed  only  the  names  of  the  two 
holders  of  the  shares  upon  the  list  of  oontrU 
butories ;  and  it  was  held,  the  beneficial  owner 
was  not  liable  to  be  placed  on  the  list.  In  re 
the  Boat  of  Rigland  Banking  Co,,  ex  parte  Bugg, 
48 

variation  qf  eonlnbet:  exeGutorl—The  direc- 
tors of  a  company  wrote  a  letter  to  A,  a  share- 
holder, offering  to  allot  him  four  reserved  shares, 
and  ariLing  if  he  wished  for  any  more,  the  price 
of  the  shMes  to  be  paid  on  or  before  the  1st  of 
October  then  next.  A.  wrote  in  reply,  agreeing 
to  take  the  four  shares,  and  applying  for  fiiur 
more,  if  he  could  have  them  on  the  terms  men- 
tioned in  the  directors'  letter.  The  directecs 
then  wrote  to  say  that  they  had  allotted  him 
four  shares,  for  which  he  had  applied,  in  addi* 
tion  to  the  four  previously  accepted  by  him, 
and  that  the  shares  must  be  pMd  for  on  or 
before  the  1st  of  October,  or  thev  would  be  Ibr- 
feited.  A.  did  not  pay  for  the  shares,  and 
before  the  1st  of  October  the  company  was 


nil 
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ordered  to  be  wound  op:— ITeU,  that  A.  wm  » 
oontributozy  in  respect  of  the  6nt  four  ihArea, 
the  oontraot  to  take  those  shares  beiiig  oondaded 
by  A.'s  letter,  bat  not  in  respect  of  the  four 
additional  shares,  the  contract  as  to  those  shana 
being  left  inoompleto  by  the  first  two  letter^ 
and  the  third  letter  having  introdooed  into  the 
contract  a  new  term,  as  to  forfeiture,  which  A. 
had  not  subsequently  aooepted.  Inrttke  Leedi 
Banking  Co,;  AddmdTi  etue;  JkUon^t  cate; 
Feanmde't  and  Ikan'i  casCf  75 

Die  deed  of  settlement  of  a  oompany  novided 
that  the  executors  of  a  shareholder  slK>uld  either 
sdl,  or  by  executing  the  deed  become  piDprietori 
in  their  own  right  of  their  testator's  uiares,  and 
should  not  in  the  mean  timereoeiTe  the  dividends. 
It  abo  provided  that  no  one  person  should  hold 
less  than  five  shares.  The  executors  of  D,  a  do- 
oeaaed  shareholder,  were  allowed  by  the  directors 
to  receive  the  dividends  on  D.*8  shares  for  several 
yean^  and  were  not  required  to  execute  the  deed 
of  settlement.  The  directors,  in  pursuance  of  a 
resolution  to  allot  certain  reserved  shares  among 
the  existing  shareholders  in  proportion  to  their 
original  shares,  offered  two  reserved  shares  to 
the  executors  of  D;  and  B,  one  of  the  executors, 
who  held  no  shares  in  his  own  rights  without 
oonsulting  his  co-executor,  agreed  to  accept  the 
two  shares  as  executor  of  D.  The  oompany  being 
wound  up, — Jiddf  that  neither  B.  in  his  own 
right,  nor  the  executors  as  such,  were  contiiba- 
tories  in  respect  of  the  two  shares.    Ibid. 

In  a  similar  case,  both  the  executors  having 
agreed  to  take  two  reserved  shares  "  as  execu- 
tors," neither  of  them  having  previously  any 
shares  in  his  own  right, — Held,  that  they  wars 
contributories  aa  executon.    Ibid. 

CoRTBiBVTOBT  (oontmued) — appHoaUmfor  iham: 
aUoiment:  knowledge  of  contents  of  minute-book] 
— Circumstances  under  which  knowledge  of  an 
entry  in  the  minute-book  will  not  be  imputed  to 
a  director.  In  re  the  Llanhany  Hematite  Iron 
Ore  Co.  (Limited);  ex  parte  TotkUl,  120 

A,  one  of  the  directors  nominated  in  the 
articles  of  assodatton  of  a  mining  company, 
signed  the  memorandum  of  association  for 
twenty-five  shares,  and  subsequently  made  aa 
application  in  writing  for  shares,  accompanied 
by  payment  of  the  deposit  on  fifty  shares.  No 
formal  allotment  was  ever  made  to  him.  But 
the  minute-book  contained  a  resolution,  stated 
to  have  been  passed  at  a  meeting  of  directors, 
at  which  A.  had  not  been  present,  for  commencing 
mining  operations,  "  seemg  that  660  shares  are 
subscribed  for  as  follow8,''~and  in  the  appended 
list  A.  was  entered  as  a  subscriber  for  fifty  shares. 
The  rough  minutes  of  the  meeting  difiered  from 
the  entry  in  the  minute- book  in  containing  no 
list,  or  x«ferenoe  to  a  list  of  subscribers.  A.  at- 
tended the  next  meeting;  but  there  was  no  clear 
evidence  that  the  minute-book  then  contained  the 
entiy,  nor  any  evidence  that  any  minutes  of  the 
preceding  meeting  were  read,  or  that  any  reference 
was  made  to  that  meeting ;  and  A.  made  an  affi- 
davit denying  that  any  such  reference  was  made^ 
and  denyug  all  knowledge  of  the  resolution,  and 
denying  that  he  had  ever  recdved  notice  of  any 


allotment  of  shares  to  him.  The  MaMer  of  iki 

Belli  hdd,  that  an  aUotment  of  the  whole  iftf 
shares  had  been  made  to  A,  and  that  he  knnr 
or  must  as  a  director  be  presumed  to  have  known 
of  it.  But,onappe^,the/;onit/ifitioBihelddiat 
there  was  no  hmding  agreement  between  the 
company  and  A.  for  A.*s  becoming  the  holder  of 
fifty  shares^  and  they  reduced  his  liability  to  the 
twenty-five  shares  for  which  he  had  signed  the 
memorandum  of  association.    Ibid. 

-^—  forfeUwre  of  eharei  hg  diredore  nltra  eim: 
lapte  o/tMR€]*-I>irectors  entered  into  an  snuse- 
ment  allowing  a  shareholder  to  retire.  The 
arrangement  was  not  within  their  powen:— 
Held,  reversing  the  decision  of  the  Maderaflkt 
RoUa,  that  thou^  the  transaction  ^pesied  in 
the  share  regirtiy-book  and  in  the  minutes  of 
the  directors,  and  thou^  twelve  yean  bad 
pSBSed  during  which  the  shareholder  was  tresAed 
as  having  retired,  yet  bis  executrix  was  a  oon- 
tributoiy.  In  re  the  Agriadtmml  Cattle  Imnr, 
Co.,  atanhope's  eaee,  296 

It  is  no  part  of  the  duty  of  a  shareholder  to 
look  into  the  management^  nor  will  notice  be 
imputed  because  he  hiss  not  done  ao.  Spaekaum*t 
COM  followed.  Zonf.&24ac«ii'jeaaedistinguialied. 
Ibid. 

forfeiture  o/dUiro]— B,  the  registered  holder 

of  110  shares  in  a  liinited  oompany,  received  a 
notice  requiring  payment,  on  or  before  a  oertua 
day,  of  odls  in  airear,  and  stating  that  upon 
default  his  shares  would  be  "  forfeited  witboirt 
further  notice,**  in  pursuance  of  certain  eUueei 
in  the  company^  articles  of  aaaooiation,  whidi 
were  set  out  in  the  notice.  B.  at  the  same  time 
received  notice  of  an  extraordinary  general  meet- 
ing to  be  held  for  considering  the  propriety  of 
winding  up  the  company.  Before  the  day  named, 
B.  called  and  paid  his  anears  upon  ten  shsreii 
explaining  to  the  secretary  that  as  to  the  re- 
maining 100  shares  he  should  aobmit  to  tbe 
forfeiture.  B.  afterwards  attended  the  meeting 
and  was  entered  (without  his  knowledge)  in  the 
list  of  persons  present,  as  the  proprietor  of  110 
shares.  The  directors  had  preVknisly  psseed  a 
resolution  that  the  shares  of  several  de&olting 
shareholders  to  whom  the  same  notice  had  been 
sent,  should  be  forfeited,  but  no  such  resolotian 
was  passed  in  respect  of  B.*s  shares,  and  it  ap- 
peared that  the  directors  had  never  intended  bv 
shares  to  be  forfeited.  Upon  the  winding  up  of 
the  oompany,  B.  applied  to  be  struck  off  the  list 
of  contributories  in  respect  of  bis  100  shares  >— 
Heldf  that  the  terms  of  the  notice  were  not 
absolute  as  between  the  directors  and  tbe 
shareholders,  and  that  the  shares  were  not 
actually  forfeited,  but  only  liable  to  be  foi^ 
fmted  at  the  option  of  the  directors.  In  re  the 
Eaet  Kontberg  Mining  Co.  (Lim,);  (Bigg*t 
eaee),  216 

UtUnUty  of  executor*  aeeqating  new  ekaret 

allotted  in  respect  of  testator's  s&arer}— Oertsin 
reserved  shares  in  a  company  were  allotted  in 
respect  of  the  original  shares,  and  the  exeoutcas 
of  a  deoeaaed  member  aooepted  new  shans 


Vol.  35.] 
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aUottod  in  mpect  of  their  tettAtor's  shares, 
though  they  had  no  power  so  to  do  under  his 
will: — BM  (reversing  the  decision  of  KinderM* 
Ujft  V.C),  that  the  executors  must  he  put  upon 
the  list  of  contributories  in  their  individual 
capacity  in  respect  of  the  new  shares.  Even  as- 
suming that  under  the  deed  of  settlement  the 
executors  had  no  right  to  acquire  or  hold  the 
shares  in  their  own  right)  stUl  their  personal 
liability  would  follow  on  acceptance  of  the  shares 
unless  the  contract  was  set  aside.  In  rt  the 
Leed$  Banking  Company;  Dobton'i  eaae;  Feavn- 
9itk*Moate;  Dean*»€ate,  807 

paid-up  AartMden] — In  section  188.  (10.) 

of  the  Companies' Act,  1862,  <*  contributories" 
includes  fuUy  paid-up  shareholders;  so  that 
liquidators  have  power  to  make  a  call  on  shares 
not  fully  paid  up  in  order  to  reimbuise  fiilly 
paid-up  shareholders.  Inrethe  AngUtea  OMtry 
Co.  fjUmJ,  646 

—  tram^  of  Aarea :  refitml  of  dwedon  to 
repiifer]— The  directors  of  a  company  (registered 
under  the  Companies*  Aot>  1862)  which  had 
Ikllen  into  difficulties,  passed  a  general  resolu- 
tion refusing  to  register  any  further  tramfers  of 
shares,  and  accordingly  a  transfer  of  certain 
shares  which  had  been  executed  some  time  pre- 
viously, but  was  only  left  at  the  company's 
offices  for  registration  on  the  same  day  that  the 
resolution  was  passed,  remained  unregistered, 
and  the  name  or  the  transferor  remained  on  tiie 
books  of  the  company  as  the  holder  of  the  shares. 
The  company  was  afterwards  wound  up,  and  in 
the  ooutse  of  winding  up  the  transferor  applied 
to  haye  the  transferee  settled  on  tiie  fist  of  con- 
tributories in  his  stead  in  respect  of  these  shares. 
The  application  was  refused,  but  without  costs. 
In  re  the  Jotnt-ttodB  Diteount  Co.  (Lim,), 
fShapherd^aaueJ,  626 

contributory:  agreement  ultra  viree:  aequi- 

tecenoi] — ^At  a  meeting  of  the  A.  Company 
terms  were  proposed  for  enabling  shareholders 
who  desired  to  withdraw  from  the  company  to 
do  so^  on  making  certain  payments  in  proportion 
to  the  number  of  shares  held  by  them ;  and  a 
circular  was  sent  to  all  the  shareholders,  inftyrm- 
Ing  them  of  the  proposab,  and  requiring  those 
shareholders  who  intended  to  retire  upon  those 
terms  to  signify  their  assent  thereto  by  a  certain 
day,  when  the  adjourned  meeting  was  appointed 
to  be  held;  and  at  the  adjourned  meeting  % 
resolution  was  passed  affirming  the  propped 
terms.  8,  a  shareholder,  vras  prevented  by 
illness  from  attending  the  meeth^g,  and  he  did 
not  aooept  the  terms  by  the  day  specified,  but 
after  his  deaCh,  his  executors  accepted  the  terms, 
and  paid  the  sum  required  for  enabling  them  to 
retire,  but  no  notice  of  this  transaction  was  given 
to  the  other  shareholders: — HM,  that  time  was 
of  the  essence  of  the  arrangement,  and  that  SL 
not  having  acceded  to  the  arrangement  by  the 
day  fixed,  his  executors  could  not  afterwards 
avail  themselTcs  of  it,  and  their  names  were 
ordered  to  be  placed  on  the  list  of  contributories. 
BrotherkiOQd^e  eate  distinguished.  In  re  tkt 
Nbw  8BBIX8, 85.~IirDBz,  Chane.  A  Banhr. 


AgrieuUunat  Oattk 
Exeeutar'e  Caee,  750 


Inmtramee  Oik,   Btewarfe 


eontrUmicriee:   caUe    by  a  Upudater] — ^A 

holder  of  folly  paid-up  shares  in  a  company 
vrith  limited  liability  is  a  contributory  witlun 
the  meaning  of  the  Companies*  Act,  1862.  In 
retheAngkua  CoUiery  Co.  (Lkn.),  809 

Liquidators  have  power,  under  section  188,  (9.) 
and  (10.),  to  make  a  call  on  shtfes  not  fully 
paid-up,  in  order  to  reimbune  holden  of  fully 
paid-up  shares.  Ibid. 

—"^  epeeialeontraetfo  taketharei:  eonUributcry']^ 
8.  wrote  to  the  secretary  of  a  oompany  saying 
that  he  was  prepared  to  apply  for  2,000  shares 
upon  being  assured  that  he  should  receive  oca- 
tracts  for  the  supply  of  rolling-stock.  Subse- 
quently, an  interview  took  place,  after  which  the 
secretary  wrote  to  S»  sajring  that  the  board  of 
directors  had  agreed  that  if  S.  took  the  shares  all 
calls  upon  them  should  be  placed  to  account, 
instead  of  8.  being  called  upon  to  pay  them,  and 
that  8.  should  have  the  first  contract.  Upon  this 
8.  made  a  formal  application  for  2,000  shares^ 
«ng«g>ng  to  pay  "all  future  caUs  when  required ; 
value  in  rolling-stock  as  arranged **;  and  he  paid 
the  deposit  of  IL  per  share.  The  shares  were 
allotted,  but  no  notice  of  the  allotment  was  given 
to  8,  nor  were  any  caUs  made  upon  him.  The 
depont  of  2,000/.  was  afterwards  returned: — 
Held,  that  no  binding  agreement  was  entered  into 
by  8.  to  take  the  shares,  so  as  to  render  him  liable 
on  the  vrinding-up  of  Uie  company  as  a  contri- 
butory. In  re  the  RoUing'Stock  Company  of  Ire- 
Umd  (Urn.),  818 

See  T^lHnding-up  of  Compaaiss. 

CoFTHOLD.    See  IVust  and  IVustea. 

COPTRIOHT— /rH  pMieatian  in  England  by  am 
alien  friend  retiding  in  Canada]^Aik  alien 
friend  is  entitled  to  British  copyright  in  a  work 
composed  by  him  and  first  publiidied  in  Kngiand 
during  the  time  oi  hiv  residence  in  any  part  of 
the  British  dominions.  The  word  ''author,"  in 
6  &  6  Viet  c.  45,  includes  alien  authors.  Low  t. 
BouUedge,  114 

work  of  reference :  eompHcntimi] — In  making 

a  map,  or  compiling  a  directcnry,  or  sinular  work, 
a  former  work  of  exactly  the  same  nature  may 
be  used  to  correct  the  new  work,  or  as  an  aid  in 
collecting  information,  but  must  not  merely  be 
copied  and  verified.    KdLy  v.  Morrii,  428 

Cons^to  party  appearing,  on  withdrawal  </  pefi- 
iionl-^JLDy  company,  or  member  of  a  oompany, 
ibr  the  winding  up  whereof  a  petition  has  been 
presented,  and  duly  advertised  as  set  down  for 
nearing.  although  not  served-  therewith,  and 
although  notified  of  an  intention  to  withdraw 
the  same,  may  appear  volantarily  upon  the  day 
named,  and  will  be  allowed  all  costs  incurred 
prior  to  the  receipt  of  such  notice  of  withdrawal. 
Seeue-^na  to  costs  not  so  incurred,  /a  re  l4s 
Marlborough  CM  Co.  (Lim,),  146 
B 
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C0OT8  (oootiAQfld)— IViiafee  BdUf  Act,  10  ^  11 
Viet. «.  96.]'-'ni<  <»flta  of  aU  pMrtias  on  a  petition 
for  payment  to  a  tenant  for  life  of  the  dividends 
of  a  fund  paid  in  under  the  above  act  are  pay- 
able  out  of  the  corpu$  of  the  fimd.  In  re 
Tumle^M  TrmU,  813 

_  apportionment  of] — A  biU  was  filed  for  two 
distinct  obieots.  The  decree  ordered  that  the 
plaintiflTs  bill,  so  far  as  it  related  to  one  of  the 
objects,  should  stand  dismisMd  with  costs,  and, 
after  granting  the  relief  sought  in  respect  of 
the  other  object,  ordered  that  "the  costs  of  the 
plaintiff  of  this  suit  up  to  and  including  the 
hearing,  other  than  such  costs  as  have  been 
occasioned  by  so  much  of  the  bill  as  is  hereby 
dionissed,  and  the  costs  of  the  defendant  of  so 
much  of  the  bill  as  is  hereby  dimiisBed,  be 
taxed,"  ko.i—BM,  that  the  defendant  was 
entitled  to  an  apportionment  of  the  general 
costSL    Proud  T.  Saie$,  341 

>^—  liberty  to  attend  proeeedingt :  attending  ae- 
eomntB  before  (Me  Aief  derk] — Residuary  legatees, 
being  numerous,  will  be  allowed  their  costs  of 
proving  their  title,  but  they  will  not  be  allowed 
the  costs  of  attending  the  taking  of  the  accounts, 
unless  the  plaintiff  and  the  defendant  appear  by 
one  solicitor,  in  which  case  one  set  of  costs  of 
attending  the  taking  of  the  accounts  may  be 
allowed  to  the  residuary  legatees.  In  re  Taylor; 
Jktubney  v.  Leake,  347 

of  partition  suit    See  Indosure  Act 

of  re-investment.    See  Company. 

See  Administration  Suit.  Banker  and  Cus- 
tomer. Bankrupt.  Interpleader  Suit.  Lands 
Clauses  Act  Patent  Security  fer  Costs. 
Taxation  of  Costs.    Vendor  and  Purchaser. 

OoYMV Atn—nmning  mth  the  land :  efeet  of  ae- 
Quiteetnu  in  brMch  not  a  mtbetantial  injury: 
building  echeme :  partiee :  itrfringement  rettrain- 
abU  by  it^function] — A  rostrictive  building  cove- 
nant entered  into  by  the  grantee  of  one  of 
several  plots  of  ground  with  the  grantor,  his 
heirs  and  asrigns,  runs  with  the  land  in  fevonr 
of  subsequent  assigns  of  other  plots,  and  aoy 
such  assign  may  alone  sue  the  infiringer.  Wett» 
em  V.  M*Dermot,  190 

Acquiescence  in  a  breach  of  covenant  not  at- 
tended with  substantial  damage,  will  not  bar 
the  right  to  restrain  a  subsequent  breach  so 
attended.    Ibid. 

The  owner  of  building  ground  sold  it  in  plots, 
and  conveyed  each  plot  subject  to  a  per- 
petual rentcharge ;  and  the  purchasers  bound 
themselves,  their  heirs  and  assigns,  by  restrio> 
tive  covenants  entered  into  with  the  grantor,  his 
heirs  and  assigns  i—Ifeld,  that  the  plaintiff, 
owner  of  one  plot,  was  entitled  to  maintain  a 
suit  for  breach  of  covenant  against  the  defen- 
dant owner  of  another  plot  who  claimed  under 
an  original  purchase-deed  prior  in  date  to  phun- 
tiff's,  without  making  the  owners  parties. 
Also,  that  the  grantee  of  the  rentbhuge  on 


defendant's  plot  eonld  not  refesn  the  eofenut 
Ibid. 
Where  the  owner  of  a  house  and  garden  wu 
under  oovenant  not  to  build  on  the  gardeo,— 
Held,  that  throwing  out  a  bow  8  feet  deep  into 
the  garden,  was  such  an  infringement  of  the 
covenant  as  the  Court  would  restrain,  thoogh 
not  sufficient  to  maintain  a  suit  for  obstractiDg 
ancient  lighti.     Ibid. 


eonveyanee  in  fee:    reetrietiee 

waiver  by  aequieeeeneel—An  estate  was  soU  in 
lots,  each  lot  consisting  of  a  house  and  some 
adjacent  land.  Hie  fee  was  eonveyed  to  the 
purchasen^  who  covenanted  respectively  with 
the  vendors  that  the  front  or  eksvation  of  the 
houses  should  not  be  altered  without  the  ven- 
dor's consent  in  writing,  and  that  the  premises 
should  not  be  used  as  a  publio-hooae,  beershop, 
temperance  hotel,  ftc  i^BeUL,  that  the  veadon 
had  not  waived  their  right  to  insist  upon  the 
obeervanoe  of  this  oovenant  by  forbearing  for 
periods  of  six  and  nine  months  respectively  from 
taking  proceedings  against  two  of  the  porchssen 
who  sold  beer  upon  their  premisais  but  in  sneh 
a  way  that  the  sale  was  not  visible  to  the  oeeu- 
pien  of  the  other  houses.  MiickeU  v.  Steward, 
393 

— —  immoral  pmrpoee :  6rolAeQ — ^The  lessee  of  a 
house  which  had  been  notoriously  need  for  many 
years  as  a  brothel,  assigned  his  term  ahsolately 
to  a  purchaser  for  value,  knowing^  that  the  rent 
and  premium  would  be  paid  out  of  the  prafiti 
of  the  immoral  trade  carried  on  there.  Amooff 
the  lessee's  covenants  cotttaittq4  in  the  originiJ 
lease  was  a  covenant  to  deliver  up  the  prenises 
in  good  repair  at  the  expiration  of  the  tens, 
and  also  not  to  pennit  the  same  to  be  used  ss  a 
brotheL  At  the  termination  of  the  lease  the 
lessor  compelled  the  losses  to  pay  a  sum  of  651. 
for  dilapidations  and  certain  arrears  of  rent  The 
lessee  submitted  to  the.  payment,  and  claimed 
over  against  the  estate  of  his  assignee  under  a 
oovenant  contained  in  the  assignment  fer  indem- 
nity in  respect  of  all  lessee's  oovenants  :— ITeM^ 
that  the  assignor  was  not  entiUed  to  recover, 
the  whole  transaction  and  every  ofaligatkio 
arising  out  of  it  being  tainted  with  imnanXtkj, 
SnUtk  V.  White,  464 

See  Injunction. 

CbobsBiUi.   SeeDemnnnsr. 

C1WTOIU.RT  FBSBBOLDS--r^  to  mimemli:  m- 
denee  of  eustoM]—In  customary  fineholds  the 
freehold  of  the  soil  is  in  the  lord,  so  that  in  the 
absence  of  custom,  the  tenants  have  no  right 
to  dig  coal.  There  being  in  a  customary  of 
Edwwd  the  Sixth's  reign  no  mention  of  any 
custom  by  the  tenants  ci  a  manor  to  dig  cal, 
such  a  custom  cannot  be  proved  by  evidence 
of  particular  workings  c^  a  compsratively 
recent  date.  The  Duke  of  PorUamd  v.  SiU, 
439 

DAMAtti— In^ypreoiahle.    See  Ancient  Lighta 
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DAMAavs—juriidietuM  to  atoard  dafMtffa  after 
decree] — The  Chancery  Amendment  Act,  1858, 
doeR  not  anthorise  the  Court,  npon  motion  by 
plaintiff  in  a  suit,  to  award  damages  where 
defendant  has  disobeyed  an  order  for  specific 
performance  made  at  the  original  hearing  of 
the  cause.  The  Mayor  and  Corporation  of  the 
Borough  of  Hythe  ▼.  East,  257 

See  iDJnnction.  Patent.  Stoppage  in  Trans- 

itu. 

Dkbtob  and  Cbbditos— oofitpoitMen  deed:  ewrety: 
secret  bargain  between  debtor  and  creditor  for 
payment  of  creditor  m  fuU :  eotU] — Bargain  by 
which  a  creditor,  who,  in  consideration  of  his 
being  surety  for  the  payment  to  the  other  cre- 
ditors of  a  composition  of  St.  in  the  pound, 
agreed  with  the  debtor,  but  without  the  know- 
l^ge  of  the  other  creditors,  for  the  payment  of 
his  own  debts  in  full,  set  aside  at  the  instance 
of  the  debtor.     Wood  v.  Barker,  276 

The  costs  of  the  suit  directed  to  be  paid  by 
the  creditor,  upon  the  ground  that  a  statement 
in  his  answer  that  it  was  not  until  after  the 
coropostion  deed  had  been  signed  by  the  other 
creditors  that  he  agreed  to  become  surety  was 
untrue ;  the  composition  deed  containing  a 
recital  that  he  had  been  named  surety  and 
approved  of  as  such  by  the  other  creditors.  Ibid. 

invalid  deed  of  ateignment :  cottt  of  iruttee] 

— ^An  insolvent  debtor,  by  a  deed  made  under 
section  192,  of  the  Bankruptcy  Act,  1861,  and 
registered  under  that  act,  assigned  all  his  estate 
and  effects  to  trustees  for  the  benefit  of  his  cre- 
ditors. The  deed  was  not  in  fact  executed  by  the 
requisite  number  of  creditors,  and  therefore  was 
invalid,  but  the  trustees  had  received  assets : — 
Held,  that  a  trustee  could  not  be  allowed  to 
retain  his  costs  of  acting  under  the  deed.  Smith 
V.  Dretaer,  385 

«» —  aesignm£ntforben^ofereditor»:  Bankmptcy 
Act,  1861,  1. 192:  unreannable  provieione:  vert- 
fioation  of  dAt  in  manner  required  by  the  trusteet] 
— A  debtor  made  an  assignment  of  his  property 
to  trustees  for  the  benefit  of  creditors.  It  was 
provided  by  the  deed,  that  any  creditor  not 
assenting  thereto  within  three  months  should 
be  excluded  from  the  benefit  of  the  deed,  and 
also  that  it  should  be  lawful  for  the  trustees  to 
require  the  amount  of  any  debt  to  be  verified 
by  solemn  declaration,  or  in  such  manner  as  to 
them  should  seem  expedient: — Held,  that  this 
last  provision  rendered  the  deed  void  against  a 
non-assenting  creditor.  Hidcmott  v.  Simmondt, 
580 

ateignment  for  benefit  of  creditort:  unclaimed 

dividende:  rights  of  trveteee:  release] — Where 
the  trustee  of  a  deed  of  assignment,  executed 
by  a  debtor  for  the  benefit  of  his  creditors,  sixty- 
six  years  after  the  execution  of  the  deed,  still 
held  in  his  hands  a  fund  representing  the  accu- 
mulations of  certain  unclaimed  dividends,  pay- 
able under  the  deed,— ^e^,  that  the  represen- 
tative of  a  creditor,  who  had  assented  to  the 


deed  of  assignment  and  had  reoMved  certain 
dividends  thereunder,  and  had  executed  a  deed 
of  release  to  the  trustees  thereof  with  respect 
to  the  dividends  paid  by  them,  and  thereby 
authorising  them  to  retain  a  certain  balance  in 
their  hands  to  meet  unclaimed  dividends,  was 
nevertheless  entitled  to  an  inquiry  who  were  the 
persons  entitled  to  the  fund  remaining  unclaimed 
m  the  hands  of  the  trustee.  Wild  v.  Banningf 
594 

See  Power  of  Appointment. 

Decbbb— /orm  of,  under  25  ds  26  Viet,  e.  42. 1. 1: 
general  w>rds:  recitals] — A  bill  prayed  for  a 
declaration  as  to  the  construction  of  a  settle- 
ment at  law,  or  in  the  alternative  to  have  the 
settlement  rectified : — ffeld,  that  the  Court  being 
of  opinion  that  the  plaintiff  had  a  legal  title, 
the  proper  form  of  decree  was  to  dismiss  the  bill 
without  costs,  prefiioing  the  decree  with  the 
words  *'the  Court  bemg  of  opinion,"  &o.  Jenner 
V.  Jenner,  329 

The  rule  that  recitals  may  control  general  words 
is  applicable  to  all  deeds,  and  not  only  to 
releases.   Ibid. 

-  not  enrolled.    See  Plea. 

See  Settlement. 

DsxD— RecitalB.    See  Decree. 

DBMX7BBBB— to  part  of  bill.    See  Pkaetioe. 

See  Jurisdiction.    Pleading. 

Dbvibb — exoneration  of  spedJieaUy  devised  mart" 
gaged  estate  out  of  residuary  realty:  Locke  King's 
Act] — ^Testator  made  a  specific  devise  of  certain 
real  estate,  which  was  subject  to  a  mortgage  debt, 
and  he  declared  that  his  personal  estate  should 
be  liable  for  debts.  He  then  made  a  general  de- 
vise of  residuaiy  real  estate.  The  peraonal  estate 
of  testator  was  not  suflBcieot  to  oover  the  debts: 
— Held,  that  having  regard  to  Locke  King's 
Act,  the  mortgaged  estate  was  only  exonerated 
to  the  extent  of  the  personalty  according  to  the 
expressed  intention  of  the  testator,  but  the  resi- 
duary real  estate  was  not  liable  for  the  mortgage 
debt.    Bodhouse  v.  Mold,  67 

8  <lr  4  W.andM,  e.  14  (Statute  for  Fraudu- 
lent Devises) :  SA4  WiU. 4.  c. 42.  s.  5.  (Statute 
of  Limitations ) :  d^  on  covenant :  merigagee  of 
equitable  estate :  purchase  for  value  without  no- 
tiee :  payment  of  interest  by  party  liabie :  laehes] 
^TesUtor,  who  died  in  1823,  by  bis  will 
devised  part  of  his  real  estates  in  trust  for  pay- 
ment of  his  debts,  and  part,  theo  subject  to  an 
existing  life,  interest,  which  did  not  expire  till 
1860,  intrust  for  his  grandson  for  life,  with 
limitations  over  to  his  issue  in  tail.  By  a  settle- 
ment executed  upon  the  marriage  of  one  of  his 
sons,  the  testator  had  covenant^  that  he  in  his 
lifetime,  or  his  heirs,  executors  or  administra- 
tors, within  three  months  after  his  death,  would 
pay  to  the  trustees  of  the  settlement  the  sum  of 
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8,0002.,  with  mierert  in  Um  matn  tiniA  at  SL  per 
cent  The  mim  wm  nerer  paid,  but  the  iotareflt 
WBB  kept  down  by  tbe  tmiteee  and  ftdmiDie- 
tratora  ander  the  will  (tlie  mme  peraona  acting 
in  both  capadtiw)  till  1849.  In  1868  the 
realised  penonalty  and  the  real  eatate  deTiaed 
lor  payment  of  debts  having  beoome  exhausted 
in  disdiaige  of  the  testator's  liabilities  (indnd- 
ing  many  Tolnntaiy  bonds),  the  trustees  of  the 
settlement  instituted  a  suit  to  have  the  3,0002. 
raised  by  sale  of  the  real  estate  deyiwd  to  the 
grandson  i—JIdd,  that  the  8,0002.  was  a  dett 
within  the  meaning  of  the  Statute  against 
Fiandulent  DeTises<8  ft  4  W.and  M.  c.  14),  and 
that  sooh  statute  does  not  require  proof  of  the 
**  iotent  to  defrand,  hinder  or  deUy  oreditors," 
but  makes  the  devise  tpao  faeio  void  as  against 
creditors,  ffeld,  also,  that  the  mortgage  by  the 
equitable  tenant  for  life  was  not  an  *'  alienation 
by  the  devisee  "  within  the  meaning  of  the  sta- 
tnte  8  ft  4  W.  and  M.  e.  14,  noroonld  sndi  mort- 
gagees defend  themselves  as  purchasers  for  value 
without  notice,  ffdd,  also,  that  the  possibility 
of  assets  still  remaining  umvaliced  after  a  period 
of  forty  years  would  not  prevent  the  Court  from 
granting  relief  to  creditors  aeainst  the  speoifi- 
oally  devised  estate.  Held,  uso,  that  the  pay- 
ment of  interest  on  the  8,000/.  by  the  trustees 
and  administrators  under  ihe  will  within  twenty 
years  was  sufficient  to  prevent  the  Statute  of 
Limitations  (8  ft  4  WilL  4.  a  42.)  running  in 
&vour  of  the  beneficial  devisee.  Coope  v.  (>en- 
toett,  406 

SembU'-ihmi  where  there  are  several  "  parties 
liable,"  as,  for  instance^  the  administrator, 
the  trustee  of  eetates  devised  for  payment  of 
debts,  and  the  beneficial  devisee,  payment  of 
interest  by  any  one  of  them  is  a  payment  by  the 
"  party  liable  "  within  the  meaning  of  the  same 
statnte  (section  0),  and  will  prevent  the  statute 
from  running  in  fiirour  of  the  others.  Ibid. 

MM,  also,  that  the  pendency  of  a  prior  suit  for 
administration  of  the  testator's  personalty  and 
real  estate  devised  for  payment  of  debts,  and 
the  existence  of  the  life  estate,  were  a  sufficient 
answer  to  the  charge  of  laches.   Ibid. 

Bemoteness.    See  WilL 

DnooTSBT  AXD  Produotiov  of  Doouimrra — 
pturekate  of  equi^f  of  redemption  from  irtutee 
for  wale} — ^The  purchaser  from  the  trustee  of  an 
equity  of  redemption  derised  in  trust  for  sale, 
cannot  in  a  suit  for  redemption,  instituted  by 
some  of  the  oeiUne  qtie  trutteni,  refuse  to  pro- 
duce the  agreemeni  for  sale  and  conveyance, 
on  the  ground  that  they  relate  exclusively  to 
his  title.    Smith  v.  Bamee,  109 

•— —  relating  to  title  to  ettcUe  told  under  decree  of 
the  Court  on  apjMeation  ofpurchaeer,  not  being 
party  to  the  ratk] — In  the  course  of  an  adminis- 
tration suit,  certain  estates  in  Venesuela  were 
sold  to  one  who  was  not  a  party  to  the  suit. 
The  contract  of  sale,  which  was  approved  by  the 
Court  (the  purchaser  having  appeared  and  sub- 
mitted to  any  order  that  mig^t  be  made),  pro- 
vided that,  in  case  of  any  damage  sustained  by 


theparebaser,  byreanm  of  adverse  didmi,  the 
amount  of  sndi damage  sfaonld,  in  caseof  dSssgras- 
ment»  be  settled  as  &  Judge  dionld  detanmae. 
Adverse  daims  were  made,  and  proceedings 
taken  in  chambers  to  ascertain  the  araoant  of 
damage : — HM,  that  the  purchaser  was  entitlsd, 
on  summons  in  ehambeis,  to  require  prodaetioa 
by  the  vendors  of  all  documents  rdaMng  to  the 
matters  in  dilute  between  him  and  them.  DaUL 
V.  Dent,  112 

aufieienqf  of  efdavit :  (ools  qf  soJinfor}— 

The  books  of  a  solicitor  employed  by  a  trustee  to 
receive  the  rents  of  his  trust  estate  are  not  docu- 
ments which  the  trustee  has  in  his  custody,  pos- 
session or  power,  or  in  the  custody,  possesnon 
or  power  of  his  solicitor  or  agent,  and  need  not 
be  mentioned  in  an  affidavit  of  documents  msde 
in  compliance  with  the  usual  order,  although 
they  contain  accounts  oi  rents  received  for  & 
trustee.     The  Sari  of  BgUnton  v.  Lamb,  US 

— —  loumdary :  pared$\ — A  defendant  is  bound  to 
produce  anything  which  may  tend  in  the  least 
degree  to  make  out  pliuntiirs  caae.  Therefore, 
where  the  issue  was  whether  eertun  land  sad 
mines  belonged  to  plaintiff  or  to  defendants,  end 
the  question  was  one  of  boundary,  defendsats, 
admitting  the  possession  of  documents  relating 
to  the  matters  in  issue,  notwithstending  that 
they  denied  that  such  documents  would  esublidi 
plamtiff 's  title,  wen  ordered  to  give  diseoveiy, 
with  liberty,  however,  to  seal  up  everything 
not  relating  to  the  matters  in  issue.  JeJtmi  v. 
Buehhg,  400 

—  privilege:  opinion  of  cowu^.-  ^MosiC}— In 
a  suit  by  a  subscriber  to  a  frind  established 
under  the  authority  of  GoTvnnkent,  for  the 
purpose  of  asserting  certain  daims  against  the 
Secretary  of  State,  as  being  in  the  position  of  a 
trustee,— Held  {dubitante  Lord  Juttiee  Knight 
Bruce),  that  the  Court  could  not  order  prodnc 
tion  of  certain  opinions  of  counsd  for  whidi  the 
defendant  daimed  privilege,  as  having  been 
taken  in  reference  to  similar  proceedings  m 
another  suit.  Underwood  v.  the  Seeretaej  tf 
State  in  Oouneilfor  Ii^dia,  645 

Leave  to  use  an  affidavit  tendered  by  the  plain- 
tiff for  the  purpose  of  shewing  that  the  opin- 
ions were  tdcen,  not  on  behalf  of  the  tnuteei 
of  the  fond,  but  on  behalf  of  the  subscribers, 
and  that  they  had  been  published,  was  refosed. 
Ibid. 

—  privileged  eom/meuaeatiom] — Letters  written 
by  one  ddendant  to  his  co-defendant,  with  di- 
rections to  transmit  them  to  thev  eonmoa 
solidtor,  are  privileged.  Jenkine  ▼.  Buiihif, 
820 

A  case  submitted  to  oounsd  for  opinion,  ante 
Ixtem  motam,  but  having  reference  to  other  liti- 
gation then  going  on  and  affecting  tiie  subject- 
matter  of  the  present  suit,  is  privileged.  Ibid. 

—  of  documente:  anewering  interrogateeia: 
eummone  at  Momftert]— Plaintiff  having,  under 
an  order  obtained  by  the  defendants^  made  the 
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oommon  affidaTtt  of  doeameiiti^  the  dfl&Ddants 
filed  a  oonciBe  sUtoment  and  interrogatorieis 
requiring  diBOoyery  m  to  certain  documents 
of  specified  olaaaes.  The  ooncise  statement  con- 
tained no  corresponding  charge:— J?eM,  that 
the  plaintiff  was  bound  to  answer  the  interroga- 
tories specifically,  ffeld,  also,  that  taking  out  a 
summons  in  chambers  for  a  further  affidavit  was 
not  the  proper  mode  of  proceeding.  NewaU  v. 
the  Td^raph  Oonatrudion  and  Maintenance 
Co.  (Lim,),  827 

-^<— SeelnspeotionofDoooments.  Interrogatories. 

DiYOROB.    See  Baron  and  Fem& 

Easivsivt — ancient  mine$ :  artifieud  wUereourse : 
user  by  tin-bounden:  Pracription  Act,  2  ^  8 
Will,  4.  c.  71.]— &mU0— that  where  an  ele- 
ment has  been  enjoyed  from  time  immemorial 
by  persons  exercising  rights  in  the  dominant 
tenement^  although  such  rights  are  not  derived 
from  the  owner,  and  are  to  some  extent  adverse 
to  him,  yet,  in  the  absence  of  express  proof  as  to 
the  origin  of  the  easement^  the  presumption  is 
that  it  belongs  to  the  land  and  not  to  the  per- 
sons exercising  such  rights.  Ivitnty  ▼.  Siocker, 
467 

A  tin-mine  in  Cornwall,  which  had  been  worked 
from  time  immemorial  by  tin-bounders  under 
the  peculiar  custom  of  the  county,  (by  which 
a  right  to  work  mines,  rendering  a  share 
of  ore,  may  be  acquired  independently  of  the 
ownership,)  was  abandoned  in  1856,  and  from 
that  period  had  been  worked  by  the  plaintiffs, 
who  claimed  to  be  the  owners  of  tfie  mine^  and 
were  alio  owners  of  adjoining  mines.  The  tin- 
bounders  had  immemorially  used,  for  the  pur- 
poses of  their  mining  operations,  the  water 
flowing  from  an  old  artificial  watercourse,  passing 
through  the  Und  of  the  defendants,  and  the 
owners  of  the  adjoining  mines  had  used  the 
stream  for  more  than  the  statutory  period;  and, 
upon  the  flow  of  the  water  therefrom  beinff 
obstmoted  by  the  defendants,  the  plaintifis  filed 
their  bill  to  restrain  the  obstruction  : — Beld, 
reversing  the  decision  of  Viet  Chancellor  Kin- 
denUy,  that  the  plaintifls  were  entitled  to  the 
relief  prayed.     Ibid. 

SembiU — the  decision  would  have  been  the  same 
if  the  plaintiff's  case  had  rested  only  on  the 
user  by  the  tin-bounders,  the  presumption  being 
that  by  sach  user  an  easement  was  acquired  by 
the  owners  of  the  soil  and  not  by  the  tin- 
bonnders;  and  this  whether  the  right  was  first 
acquired  before  or  after  the  commencement  of 
the  working  by  the  bounders.  Qaved  v.  Martyn 
distinguished.    Ibid. 

Enbolmint  of  Dkorh.    See  Pnustioe. 

Equitablb  Rbuass.    See  Mortgage. 

Equity.    See  Compromise  of  Suit. 

EfiOHXAT.    See  Jurisdiction. 

Eyidxhob.    See  Customazy  Freehold. 


ExBOCTOR— ManbaUhig.    See  Legacy. 
See  Contributory. 

ExicoTOB  DS  BOM  roRT-^ogent  of  right  admnUe- 
trator :  efecte  cf  receipt  of  astete  from  executor 
de  eon  tori] — In  answer  to  a  bill  filed  on  behalf  of 
infiints  for  an  account  against  an  executor  ds  son 
tort,  defendant  pleaded  that  he  had  acted  as  agent 
of  the  rightful  administratrix,  and  had  subse- 
quently accounted  to  her  for  all  the  assets  of 
the  deceased  which  had  come  to  his  hands : — 
Held,  that  he  had  purged  his  wrong,  and  was 
not  accountable  to  persons  claiming  through 
the  rightful  administratrix.    HiUy.Cwrtie^  138 

A  person  who  receives  assets  firom  an  executor 
de  eon  tort  does  not  thereby  become  an  executor 
de  eon  tort    Ibid. 

The  dictum  of  Lord  Cottenham  in  Caeimchad 
V.  Carmi^ael  disapproved.     Ibid. 

Faxilt  Abbanoemxnt— course  of  deeHHmg  eoneti- 
tuting  a  valid  arrangement  enforeeahle  in  eqmtj/] 
— J.  W.  being  seised  and  possessed  of  consider- 
able real  estate  including  gavelkind  and  borough 
English  estates  and  personal  estate,  including 
stock-in-tiade,  died  in  1881,  having  signed  an 
unattested  will,  giving  the  whole  cf  bis  property, 
subject  to  certain  provisions  for  his  widow, 
to  his  two  sons.  The  will  was  not  admitted  to 
probate,  but  the  two  sons  verbally  agreed'  to 
carry  out  their  father*8  intentions;  and  the  elder 
son,  whose  interest  would  have  bedn  the  larger 
in  case  of  an  intestacy,  declared  that  the  pro- 
perty should  not  be  **  mine  or  thine,  but  ours." 
This  arrangement  was  acted  upon,  and  the 
business  of  the  fikther  was  carried  on  jointly  by 
the  two  sotis  for  very  nearly  twenty  years,  the 
evidence  shewing  that  they  acted  ib  all  respects 
as  co-owners  of  the  whole  property,  neither  of 
the  sons  nor  their  father's  widow  ever  having 
asserted  their  separate  rights  during  that  time : 
-^ffeld,  that  the  course  of  dealing  between  the 
parties  constituted  a  valid  fsmily  arrangement 
which  the  Court  would  enforce.  WiUiame  v. 
WilUame,  12 

TwRRi^nuieance :  Watermcn*e  Amcndwtcni  Act, 
1859]--A  right  of  feny  (being  in  derogation 
of  the  oommon  rights  of  the  public)  rests  upon 
the  corresponding  obligation  on  the  part  of  the 
grantee  or  the  right  to  maintain  the  feny  at  all 
times  for  the  use  of  the  public,  this  obligation 
being  enforceable  by  indictment  and  fine.  But 
an  act  of  parliament  empowering  plaintiffii,  a 
company,  to  ply  on  Sundays  from  certain  points 
on  the  south  bank  of  the  Thames,  but  imposing 
no  obligation  to  provide  means  of  trani^rt  or 
to  maintain  their  plying  places,  does  not  confer 
an  exclusive  right  against  the  rest  of  the  world, 
such  as  the  Court  of  Chancery  will  interfere  to 
protect;  and  a  bill,  filed  by  the  company  to 
restrain  defendants  from  maintaining  an  oppo- 
sition ferry  in  the  immediate  neignbonrbood, 
was  dismissed,  with  oosts.  Utton  v.  Ooodden, 
427 

Fraud.    See  Trust  and  Tliistee. 
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Fbadds,  Statuti  OF-Hporftl  ogrtmmA :  pmripi^' 
formanu:  lackei] — Under  a  parol  agreement 
by  a  landlord  to  grant  to  a  tenant  in  poaaenioa 
a  lease  at  an  advanced  rent,  |>ayment  of  one 
quarter *8  rent  at  the  advanced  rate  is  a  raflBdent 
part  performanoe  to  take  the  case  out  of  the 
operation  of  the  Sutute  of  Fraudi^  29  Car.  2. 
e.3.    Nunn  Y,  Fabian,  liO 

' See  Baron  and  Feme. 

Fbaudulist  Devisx.    See  Devise. 

Fsis  GzkUUAB^ScBOOir—variaium  of  tckewM  {y 
admiititm  of  wm-foundaJtUmer*  o%  payment  of 
capitation  /»]— An  extended  echeme  of  gratui- 
toiu  education,  which  had  been  settled  by  the 
Court  for  the  regulation  of  a  free  grammar- 
school,  having  beooroe  impracticable  in  conse- 
quence of  the  diminution  of  the  charity  ftinds, 
the  Court,  upon  the  application  of  the  trustees 
and  others  interested  in  the  school,  sanctioned 
the  admission  of  additional  scholars  upon  the 
terms  of  paying  a  small  capitation  fee;  the  fees 
to  be  carried  to  a  common  fund  for  the  interests 
of  the  whole  foundation;  the  number  of  free 
scholars  to  be  fixed  from  time  to  time  by  the 
Judge  in  chambers,  as  the  income  of  the  school 
varied.  In  re  the  MamehaUr  Free  Oratnmar' 
AAool,  46 

Hur-at-Law.    See  Next-of-kin. 

Ikcloscbi  Aot — afDord:  jurimiietum  to  rectify 
Commiseionen^  award  erroneoue  and  ultra 
virti:— The  rectors  of  B.  were  entitled  to 
part,  and  the  perpetual  carates  of  U.  to 
the  remainder,  of  the  tithes  in  the  town- 
ship of  U.  By  an  act  of  parliament,  passed 
in  1765,  for  the  indosure  of  U,  which  recited 
that  H.  was  rector  of  B.  and  also  curate  of  U, 
and  wss  entitled  to  the  tithes  in  U,  the 
CommiBsioners  were  directed  to  allot  to  H. 
and  his  successors,  rectors  of  B.  and  curates 
of  U,  according  to  his  then  present  right  and 
interest,  land  of  a  certain  yearly  value,  and  a 
rentcharge  issuing  out  of  other  lands,  in  com- 
pensation for  the  tithes  which  were  thereby 
extinffuished.  The  Commissioners,  by  their 
award,  made  in  1767,  allotted  to  H.  and  his 
successors,  rectors  of  B,  Und  of  the  required 
value,  and  apportioned  the  rentcharge  between 
H.  and  his  successors,  rectors  of  B,  and  H.  and 
his  successors,  curates  of  U.  The  rectory  and 
curacy  were  held  together  until  1829.  The 
rectors  of  B.  continued  in  sole  possession  of  the 
land  allotted  to  them  until  1864.  in  which  year 
the  fourth  incumbent  of  the  curacy  since  1829 
(who  was  instituted  in  1862),  filed  a  bill  to 
rectify  the  award,  and  have  the  land  psrtitioned 
between  the  rector  and  curate : — Heidy  (reversing 
the  judgment  of  the  Master  of  the  Rollt,  page  1 8), 
that  the  award  was  good.  Qucere— whether  the 
Court  has  jurisdiction  to  correct  an  error  made 
by  a  tribunal  appointed  by  parliament.  Also 
^cnv— whether  the  award  could  be  altered  as 
regards  the  rentcharge  without  the  presenoe  of 


the  owDOTi  of  tiia  land  tafajeBt  thereto, 
man  ▼.  BoynUm,  568 

IsrAvr -^mitiing  kaee:  11  Geo.  i.  Jt  I  WHL  4. 
c.  65.  9. 17  ] — Where  an  in&nt  was  seised  of 
land  in  fee,  defeasible  in  the  event  of  his  dying 
under  twenty-one  without  issue,  and  all  the 
persons  who  in  any  event  would  be  entitled  in 
defeasance  of  his  estate  joined  with  him  in  a 
petition  for  the  sanction  of  the  Court  to  a  min- 
ing lease  under  the  17th  section  of  the  11  Geo.  4. 
&  1  Will.  4.  c.  65,  the  Court,  distioguishing  the 
case  of  In  re  Evaae,  made  the  order.  In  re 
Clark,  314 

^—  rdigioue  education^ — The  general  role  ts.  that 
an  infant  is  to  be  brought  np  in  the  religion  of 
the  father.  InreNewbety,  330 

The  mother  of  two  in&nts.  aged  fifteen  and 
eleven  years  respectively,  became  a  member  oi 
the  sect  called  "  Plymouth  Brethren,*'  and  en- 
deavoured  to  bring  the  infants  np  in  the  tenets 
of  that  sect.  The  father  of  the  children  was  at 
the  time  of  his  death  a  benefiood  clergyman 
of  the  Established  Church.  Shortly  befoie  his 
death  he  professed  some  doubta,  but  died  with- 
out any  public  renunciation  of  the  doctrines  of 
that  church.  By  his  will  he  appointed  his  widow 
and  a  clergyman  guardians  of  his  children.  On 
the  application  of  her  oo-gnardian  the  Court 
restrained  the  mother  from  educating  the  chil- 
dren in  the  doctrines  and  firom  taking  them  to 
the  chapel  of  the  "  Plymouth  Brethren.*'  The 
Court  relused  to  examine  the  infiAta  personally. 
Ibid. 

Ivjjjvatioif—juriedietwn  to  award  dmmagei]— 
Where  a  breach  of  covenant  is  threatened,  and 
has  been  partly  executed,  the  Court,  having 
jurisdiction  to  restrain  the  threatened  faraschf 
will  alao  award  damages  in  respect  of  the  exe- 
cuted breach.  HindUff  v.  Emery,  6 

' reetrietive  covenant:  notice:  purckate  of  wn- 

der4ea*e] — A  restrictive  covenant  in  an  aaaign- 
ment  of  a  lease  may  be  enforced  by  the  cove- 
nantee against  persons  taking  with  oonstrnctive 
notice,  though  he  has  no  reversion.  Clenunte  v. 
Wellet,  265 

C.  being  lessee  of  a  house,  assigned  the  lease 
to  W.  by  a  deed  by  which  W.  covenanted  that 
he,  his  executors,  administrators  or  assigns,  or 
under-tenants,  would  not  use  the  premises  as  a 
hairdresser  8  shop.  W.  underleased  the  house, 
and  assigned  his  reversion.  The  defendant, 
having  constructive  notice  of  the  oovenaatk 
purchased  the  under-lease,  and  with  the  licence 
of  the  reversioner  benn  to  use  the  house  ss  a 
hairdresser's  shop  :—J{eld,  that  C.  was  entiUed 
to  an  injunction  to  restrain  him  fiiom  so  doing. 
Ibid. 

Semite — An  underlessee,  or  his  assign,  even 
without  notice,  is  bound  by  any  covenant  con- 
tained in  any  assignment  of  the  original  leasa 
Ibid. 

restrictive  covenant  running  with  land :  tenant 

from  year  to  pew:  notiee} — ^The  originai  oonvey- 
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Knee  in  fee  of  oertain  land  contained  a  oovenant 
by  the  purchaser,  for  himaelf,  his  heirs,  execu- 
tors and  administrators,  with  the  vendors,  their 
heirs  and  assigns,  that  no  building  to  be  erected 
on  the  premises  should  be  used  for  the  sale  of 
ale,  beer,  wine  or  spirits,  or  any  other  intoxi- 
cating liquor.  A  house  was  built  on  the  land, 
and  a  tenant  from  year  to  year,  holding  under 
a  purchaser  of  the  fee,  but  not  having  actual 
notice  of  the  covenant,  opened  a  beershop  on 
the  premises: — Held,  by  the  Lords  Jtatioes 
(affirming  the  decision  of  Wood,  V-C),  that  it 
was  the  duty  of  the  tenant  to  have  inquired 
into  the  title  of  his  lessor,  and  as  he  had  not 
made  out  a  case  which  relieved  him  firom  such 
obligation,  an  injunction  was  granted.  WUion 
T.  Hart,  569 

The  rule  that  a  purchaser  is  bound  to  inquire 
into  the  title  of  his  vendor  appties  equally  to  a 
tenant  from  year  to  year  in  relation  to  the 
title  of  his  lessor.  Ibid. 

By  the  Lord  Juittee  Turner, — Semble — a  cove- 
nant, not  purporting  to  bind  assigns,  that 
buildings  to  be  erected  shall  not  be  used  for 
certain  specified  purposes,  relates  to  the  personal 
use  and  enjoyment  of  the  land  by  the  grantee, 
and  not  to  the  permanent  user  of  the  land  itself, 
and  does  not  run  with  the  land.  Ibid. 

—  pending  appeal  at  law  :  laeke$  by  public : 
nuitanct  graduiaUy  growing] — Where  a  case  for 
granting  an  injunction  has  been  established  in 
an  action  at  common  law,  the  Court  will  not 
stay  its  band  in  granting  the  injunction  because 
the  decision  at  law  is  under  appeal,  unless  the 
Court  itself  has  some  doubt  of  the  propriety  of 
the  decision  at  law.  The  AUomey  Oeneral  v. 
the  Proprieiora  of  the  Bradford  Navigation, 
619 

Though  the  public  can  lose  their  right  to  an  in- 
junction by  laches,  this  does  not  apply  to  the 
case  of  a  gradually  growing  nuisance.  Ibid. 

Where  a  canal  company  pumped  foul  water 
into  their  canal,  so  as  to  make  the  canal  a  nui- 
sance, it  was  held  no  defence  that  the  foulness 
was  cansed  by  other  persons.  Observations  on 
Wood  V.  Sutdiffe,  Ibid. 

See  Ancient  Lights.     Ferry.     Mandatory 

Injunction.     Nuisance.     Nuisances    Kemovu 
Act.  Pleading.  Sequestration.  Trade  Mark. 

Insolvsnt.  See  Colonial  Insolvency.  Juris- 
diction. 

iHSPSonoF  OF  DoouMBNTs — intpecUon  hy  expert] 
— Defendant  may  be  allowed  to  inspect  and  take 
copies  of  documents  in  the  possession  of  plaintiff 
by  his  solicitor  or  his  clerk,  and  to  inspect  and 
take  copies  of  maps  by  his  surveyor,  though  he 
may  be  a  witness  in  the  cause.  The  Swuuea 
VaU  JUtU.  Oo,  V.  Budd,  681 

Ihburakok  Compant— 2ott  polieg  :  indemnity]^ 
An  insurance  company  paying  money  under  a 
decree  of  the  Court  upon  a  policy  which  has 
been  lost  are  not  entitled  to  any  further  indem- 
nity.   England  v.  Tredegar,  886 


IsTBBirATioirAL  Law—t^Ac  of  Uen  on  property 
sent  to  a  neutrtd  State  byade  facto  government] — 
Certain  cotton,  tbe  public  property  of  the  Con- 
federate States  of  America,  was  consigned  by 
the  Confederate  Government  to  the  defendants 
Prioleau  and  others,  a  firm  carrying  on  business 
at  Liverpool,  in  pursuance  of  an  agreement 
between  the  Confederate  Government  and  the 
defendants,  whereby  the  defendants  were  entitled 
ont  of  the  proceeds  of  the  cotton  to  recoup 
themselves  certain  charges  and  expenses  incurred 
by  them  under  the  provisions  of  the  same  agree- 
ment. The  Confederate  Government  having 
been  dissolved,  and  the  Confederate  States 
having  submitted  to  the  authority  of  the  United 
States  Government,  the  latter  government  filed 
a  bill  praying  to  have  the  cotton,  which  had 
arrived  at  Liverpool,  delivered  up  to  them,  and 
for  an  injunction  and  receiver.  It  appeared  by 
the  evidence  that  the  defendants  had,  under  the 
agreement,  alien  upon  the  cotton  to  the  extent  of 
at  least  20,000^  Upon  motion  for  an  injunction 
and  receiver, — Held,  that  the  cotton  in  question 
was  now  the  property  of  the  United  States  Go- 
vernment, but  that  they  must  take  it  subject  to 
the  obligations  entered  into  respecting  it  by  the 
de  facto  Confederate  Government.  The  defendant 
Prioleau  was  appointed  receiver,  with  power  to 
sell  the  cotton;  but  he  was  required  to  give 
security  for  its  value  ultra  the20,000^,  the 
amount  of  the  defendants'  lien.  United  Statee 
of  America  v.  Prioleau,  7 

IKTXBPLSADEB  SuiT — sfuriff :  duim  withdrawn: 
co8t$] — ^A  sheriff,  who,  under  a  Jl.  fa.  against  a 
railway  company,  had  levied  execution  on  cer- 
tain goods  upon  the  premises  of  the  company, 
was  served  with  a  notice  by  a  third  party  that 
he  claimed  the  goods,  and  thereupon  the  sheriff, 
without  giving  any  notice  of  this  claim  to  the 
creditors  at  whose  instance  the  writ  had  been 
sued  out,  filed  a  bill  of  interpleader : — Held, 
that  the  plaintiff  had  acted  too  hastily,  and  on 
the  proceeding  being  stayed,  must  pay  the  costs 
of  the  suit.     JhOton  v.  Fumisa,  468 

iMTBRROGATORiKfl  —  diKOvery  and  production  of 
documents:  exception  to  answer:  affidavit  in 
cAomderv]— The  Court  discourages  the  filing  of 
interrogatories  as  to  documents.  If  such  inter- 
rogatories are  filed,  it  is  a  sufficient  answer  for 
defendant  to  ofier  discovery  according  to  the 
practice  of  the  Court  by  summons  and  affidavit 
in  chambers.  It  has  become  the  practice  of  the 
Court  to  disallow  exceptions  to  an  answer  in 
respect  of  such  interrogatories,  whether  taken 
singly  or  together  with  other  exceptions.  Pif- 
ford  V.  BetSy,  258 

iNTEflTMBNT'Of  purchase- moncy,  costs  of.  See 
Company.  And  see  Lands  Clauses  Consolida- 
tion Act. 

JUDOMBNT  DsBT^ormo/onier.'  sale  of  company  s 
lands] — A  writ  of  execution  having  been  sued 
out  on  a  judgment  debt  against  a  railway  com- 
pany, upon  petition  the  Ck>urt  ordered  inquiries 
and  a  sale  of  the  company's  lands  in  default  of 
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ma  Bail.  Co.,  838 

JuBisDionov— eKAecU  far  want  of  kein:  traverte 
of  inqtMtion]'-The  Court,  upon  the  petition  of 
tiie  lord  of  a  nutnor,  ordered  that  he  should  be 
at  liberty  to  traverse  an  inquisition,  under  whieh 
it  bad  been  found  that  certain  hereditaments 
held  of  the  manor  had  devoWed  on  the  Crown 
for  want  of  heirs.  In  rt  Pony,  ex  pcarte  the 
Jhtke  <(f  Beairfori,  651 

Con^pamiea'  Act,  1862,  t.  35:  reeiijieaiion  of 

reffuUr :  aequiesoenee]  —  Shares  in  a  limited 
oompany  were  allottea  to  a  penon  before  the 
memorandum  and  articles  of  association  were  in 
existence.  These  diflered  materially  from  the 
prospectus.  Upon  motion  by  the  allottee,  under 
the  Companies'  Act,  1862,  s.  85,  Yioe  Chan- 
cellor Wood  ordered  his  name  to  be  struck  off 
the  register  of  shareholders;  and,  on  appeal, 
the  order  was  affirmed  by  the  Lords  Justices. 
Rtanan  Vjfkmnuukjf  Ifxmworki  Co.  (lAm,)  in  re, 
SUwcat,  ex  parU,  738 

The  Court  has,  under  the  Companies'  Act,  1862, 
a.  35,  a  discretionary  jurisdiction  to  remove 
the  names  of  membos  of  companies  from  the 
register.     Ibid. 

Mere  lapse  of  time  will  not  amount  to  acqui- 
escence, nor  attempts  to  sell  shares ;  but  receiving 
dividends  or  otherwise  acting  as  a  partner  would 
bind  the  aUottee.    Ibid. 

gmardiam  to  foreiffn  itihjeett:  foreign  guar- 

diam:  ComoUdated  Order  X.,  Rule  7:  serriee 
o»  perwom  out  of  juriedietion] — The  Court  has 
jurisdiction  to  appoint  guardians  to  infitnts, 
foreign  subjects,  within  tlM  jurisdiction,  and,  if 
necessary,  to  interfere  on  Uieir  behalf  against 
their  parents  or  guardians  appointed  by  the 
Courts  of  their  country ;  but  will  not  act  against 
the  foreign  guardian  except  on  very  special 
grounds^  as  for  instance  neglect  of  the  cbildran, 
or  danger  to  their  property.  N^igent  v.  Vettera, 
777 

Part  of  the  estate  of  an  intestate  domiciled 
afasoad  was  invested  by  his  administrators  in 
the  English  funds.  Service  of  a  bill  for  admin- 
istering such  funds  was  made  on  persons  out  of 
the  jurisdiction,  under  the  4  Jc  5  Will.  4.  c.  82. 
and  Consolidated  Order  X.,  rule  7:—ffeld, 
that  the  bill  not  having  been  demurred  to^  the 
order  for  snch  service  must  stand.    Ibid. 

—  See  Indcsure  Act.  Imunotion.  Lands 
Clauses  Consolidation  Act.    Patent. 

liAifD — Compulsory  taking.  See  Statute,  Con- 
struction o£ 

Laitds  Clausbs  CovBouBATioF  AcT—vsiufor'f 
Uen  on  lands  for  purehue-money  and  eompen* 
mtion] — The  remedies  given  to  vendors  by  the 
Lands  Clauses  Consolidation  Ad,  1845,  do  not 
exclude  the  ordinary  lien  of  a  vendor  for 
unpaid  purchase-money.  Walker  v.  the  YFore, 
Jffaikam  and  BunOngford  Bail,  Co.,  94 

A  vendor  has  a  lien  on  bads  oontraoted  to  be 


sold  to  a  railway  oompany,  or  taken  by  them 
under  the  85th  section  of  the  above  act,  as  well 
for  compensation-money  as  for  pnrehase-monef , 
where  the  amounts  of  snch  purdiase  and  oom- 
pensation-mooey  are  settled  by  the  same  agree- 
ment or  award.    Ibid. 

coda  of  petition  for  re4npettmeni:  pwrekam- 

money  tubject  to  tait]— The  Court  has  no  jane- 
diction  to  make  a  railway  company  pay  tiie 
costs  of  a  petition  for  re-investment  of  purchsse- 
money  for  land  taken  by  them,  wfa«rs  each 
money  stands  to  the  credit  of  a  cause  only,  sad 
not  to  the  mattsr  of  the  act.  Broiwn  v.  i^ca- 
epidk,  241 

^—  eoiU  of  partiee  fokere  land  ike  mf^jeel^wtatter 
of  a  tuit] — Where  land  taken  by  a  railway 
company  is  the  subject-matter  of  a  suit,  and  the 
parties  to  such  suit  are  necessarily  served  with 
a  petition  for  confirmation  of  the  condttiossl 
contract  and  investment  of  the  parrhasB  money, 
and  such  parties  appear  thereon,  the  company 
must  bear  the  expenses  of  their  service  and 
appearance.  Any  party  aerved  with  a  petitioo 
is  entitled  to  appear  and  have  his  costs.  {Sidneg 
T.  WUmer  dissented  from.)  Ba^fnee  v.  Aniea, 
233 

land  taken  mbjeot  to  frueUtf^  leate:  inemt 

of  purduue-monejf:  tenant  far  ^fk:  nmakder- 
mai]— Where  a  railway  cdtapaay  take  bndi, 
subject  to  a  lease  at  a  low  ground-rent,  the 
tenant  for  life  is  only  entitled  to  the  amount  ef 
the  ground-rent  cot  of  the  income  of  the  pa^ 
chase-money,  and  the  excess  of  iaoome  must  be 
accumulated  until  the  expiration  of  the  lesse 
for  the  benefit  of  the  estate.  /»  re  Woolten't 
305 


eompnltory  pareham:  eoetM  of  part^maen^ 

Where  a  pnUio  company  takee  land  held  ia 
undivided  sharss,  each  part-owner,  bona  fde 
employing  a  separate  solicitor,  ia  entitled  to  his 
costs  of  obtaining  hia  share  of  the  pnrdisse- 
money;  but  two  or  more  of  such  partowaen 
employing  the  same  solioitar  are,  in  the  abeenoe 
of  speciu  circumstances,  not  entitled  to  more 
than  one  set  of  costs.  In  rt  NiekoUie  Tr^ 
Batatee,  516 

ooiU;  taxation:  periodical  aalee} — Ordenfcr 

the  payment  and  taxation  of  the  costs  of  peti- 
tions respecting  the  application  of  parcliese 
money  of  property  taken  by  railway  companiee 
under  their  statatonr  powers  must  follow  the 
words  of  thf  Lands  Cianaee  Consolidaticn  Act, 
8  k  9Yict  c  18.  s.  80.  InreBdmandt,  588 

Saei52f — that  under  an  order  for  half-yearly  mles 
of  certain  part  of  stock  in  which  the  parohsee- 
money  of  leaseholds  taken  by  the  oompaay 
had  been  invested,  and  for  payment  of  the  pro- 
ceeds of  each  sale,  together  with  the  dividends 
on  the  remaining  stock,  to  a  tenant  for  life^  aod 
for  taxation  and  payment  of  costs  according  to 
the  act,  the  Taxing  Master  may,  withont  a  fresh 
order,  tax  the  coeto  of  each  nioh  perio^cai  ssls 
aa  it  ooeurs.  Ibid. 
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inveitmefU:  huUding] — An  order  for  the  ap- 
plication to  building  purpoaea  of  the  purchaee- 
money  of  land,  taken  under  the  Lands  Clausee 
CooaoUdation  Act,  1845,  will  not  be  made  except 
under  special  circamstances.  Ex  porte  tkt  Cmr- 
poratum  qf  Liverpool,  855 

A  corporation  was  aathoriaed  by  statute  to 
borrow  money  for  t^  erectioii  of  munioipal 
offices  OB  the  security  of  rates.  Land  belonging 
to  it  haYing  been  taken  by  a  railway  company, 
and  the  purohase-monay  paid  into  court,  under 
8  Vict  c  18.  s.  69,  a  petition  by  the  corporation 
for  the  payment  out  of  court  of  this  fund,  to  be 
applied  in  the  erection  of  the  municipal  offices, 
was  refused  (dissentiente  Lord  JutUce  Knight 
JaimoB).  Ibid. 

•— »  tMntjf  paid  itUo  h<mk;  equitiMe  mcrtgoffet: 
omutioift  to  evecu]— Money  paid  into  the  bank, 
by  way  of  deposit,  prior  to  entering  upon  lands, 
under  the  85tfa  section  of  the  I^ds  Clauses 
Consolidation  Act,  1845,  is  only  a  security  for 
what  shall  be  found  upon  inquiry  to  be  the  valuo 
of  the  intersets  taken ;  and  if  the  subsequent 
inquiry  is  had  without  notioe  to  any  person 
daimiug  an  equitable  mortgage  in  the  Unds 
taken,  his  interest  is  not  bocmd  by  the  inquiry, 
nor  is  he  entitled  to  have  his  mortgage  dis- 
ohaiged  out  of  the  money  paid  into  the  bank, 
but  the  lands  taken  will  stUl  remain  subject  to 
the  charge.  Martin  t.  the  Loadon^  Chatham  aad 
Ihvtr  MaU.  Ce.,  7d5 

Iiands  which  were  subject  to  an  equitable  mort- 
gage were  required  by  a  railway  company  for 
the  porposes  of  their  undertaking.  The  com- 
pany had  full  notice  of  the  equitable  charge,  and 
gave  to  the  equitable  mortgagees  a  bond  for  tlie 
value  of  the  premises,  as  determined  by  a  sui^ 
veyor  appointed  under,  the  85th  section  of  the 
Lands  Clauses  ConsoUdMion  Act,  18i5,  and, 
at  the  same  timcj^  paid  the  like  amount  into  the 
bank,  under  the  same  section.  They  afterwards 
proceeded  to  have  the  value  of  the  land  and 
SMnoont  of  compensation  assessed  by  a  jury, 
under  the  sections  relating  to  the  purchase  of 
land  otherwise  than  by  agreement,  out  gave  no 
notice  of  such  proceeding  to  the  equitable  mort- 
gagees. Upon  a  bill  filed  by  the  equitable  mort- 
gagees, one  of  the  Vice  Chancellors  made  a 
decree  directing  an  account  to  be  taken  of  what 
was  due  to  the  plaintifia  for  principal,  interest 
and  costs,  and  the  amount  certified  to  be  due  to 
be  paid  out  of  the  money  deposited  by  the  com- 
pany; but,  upon  appeal,  the  Lord  Chancellor 
reversed  this  decision,  and  made  a  decUration 
of  the  righta  of  the  plaintiflb  as  equitable  mort- 
gagees^ with  the  usual  foreclosure  decree^  with 
liberty  to  apply  respecting  the  money  deposited 
in  the  bank.  Ibid. 

The  124th  section,  as  to  interests  omitted  to  be 
purchased,  does  not  apply  to  such  a  case.    Ibid. 

Lavt)  Trahsfbb  Aot — regitUrcUwn  qftitjle:  e^uii- 
abU  charge:  appecd  from  RegiMrar:  pradioe} — 
Where  an  owner  of  land,  who  sought  to  have  it 
registered  with  an  indefeasible  title^  had  by 
deed  entered  into  a  personal  covenant  with  the 
owner  of  adjoining  lands  to  make  and  repair  a 
Naw  Suius,  35.— Index,  Chamc  ^JSanhr, 


certain  road,  and  in  the  same  deed  there  followed 
a  proviso  that  the  costs  of  the  road  should  be 
eonaidered  "  a  charge  in  equity  (and,  as  far  as 
circumstances  would  admit,  at  law  also)  upon 
the  owners  of  the  land"  sought  to  be  registeied : 
— Held,  that  this  did  not  constitute  such  a  charge 
as  would  be  entered  on  the  register  of  title. 
In  re  Drew^s  ettate;  M<uon*t  claim,  145 
The  practice  with  regard  to  appeals  firom  the  I^nd 
KegistxT  Office  is  for  the  Court  to  proceed  on  a 
certified  statement  of  the  Begistiar.    Ibid. 

IjLAsa-^power  to  rttume  land  demited]— A  proviso 
in  a  lease,  empowering  the  lessor  to  resume  any 
portion  of  the  demised  land  which  might  be  re- 
quired for  the  purpose  of  "building,  planting, 
accommodation  or  otherwise,'*  will  not  enable 
the  lessor  to  resume  a  portion  of  the  land  for 
the  purpose  of  conveying  it  to  a  railway  com- 
pany discharged  from  the  lease.  Johnson  v.  the 
Xdffware,  UighgaU  omd  Londtrn  Jtail.  Co.,  S22 

See  Mine. 

LlABBS   AKD  SaLSB  OF   SETTLID   EsTATIS  AcT~ 

"  added  " :  tnut  for  sale :  interim  enjofmenl  of 
rente  untU  «a2t]~Teetator  devised  real  estate  to 
trustees  upon  trust  to  sell  at  their  discretion. 
The  produoe  of  the  sale  was  given  to  testator*a 
widow  during  her  life  or  widowhood,  with  re- 
mainder in  £avour  of  testator's  children.  There 
was  no  direction  as  to  the  appluation  of  the 
rents  until  sale : — Held,  that  as  upon  the  implied 
intention  the  rents  until  sale  followed  the  desti- 
nation of  the  income  after  sale,  the  estate  waa 
**  settled  "  within  the  meaning  of  the  Leases  and 
Sales  of  Settled  Eatatea  Act  In  re  Laing'e 
Tmtl,  282 

LxoACT — tpectfie  legacy:  ademption:  eubtequent 
eaU:  purchase  of  tunilar  ml*jfct-matter :  Wills 
Act,  s.  24  :  contrarg  m/mfion]~ Testator  specifi- 
cally bequeathed  certain  railway  stock  which  he 
.afterwards  sold.  At  his  death  he  was  entitled 
to  certain  similar  stock  which  the  description 
in  the  will  was  probably  sufficient  to  comprise : — 
Held,  that  as  there  had  been  a  specific  thing  exist- 
ing at  the  date  of  his  will  to  which  the  descrip- 
tion applied,  this  circumstance  was  sufficient  to 
exclude  the  application  of  the  general  rule  con- 
tained in  section  24.  of  the  Wills  Act  (1  Vict. 
c.  26),  that  a  will  shall  be  construed  to  speak 
from  the  time  of  the  testator's  decease.  In  re 
Gibson.    MathevDt  v.  Foulsham,  596 

false  assumption  of  tharaeter  by  legatee :  mit- 

description} — Where  a  legacy  has  been  given  to 
a  legatee  in  a  character  which  has  been  fraudn- 
lentlv  assumed  by  her,  and  the  existence  of 
which  character  may  be  considered  to  be  the 
sole  motive  of  the  testator's  bounty,  the  legacy 
foils.     WiUdnson  V.  Joughin,  684 

Testator  gave  the  income  of  his  real  and  per- 
sonal estate  to  a  woman  whom  he  described 
in  his  will  as,  and  supposed  to  be,  bis  wifo. 
A  marriage  ceremony  bad  been  performed  be- 
tween testator  and  such  woman,  but  when  it 
took  place  she  knew  she  had  a  husband  living : 
C 
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•^ffdd,  thai  the  beqoeit  was  void  by  rmob  of 
the  fraud  pnotued  on  the  testator.  Testator 
also  gave  a  legacy  to  his  "step-danghter,  S.W," 
the  £uighter  of  the  above  womaa  : — Sdd,  that 
nch  le^oy  was  valid,  the  sappoeed  motive  for 
the  gift  not  being  due  to  any  fiudt  on  the  part 
of&W.  Ibid. 

LiOACT  (oonttnned)— wifingr;  etmiutf^  gifi  to 
parents:  issue  to  take  share  of  deceased  pmrtmis : 
gift  to  issue  mot  substitutional:  conditions  net  to  be 
implied:  "MfMe*'rrad<u"diiUmi"]— A  testator 
gave  his  residaary  estate  to  trustees  upon  tnisti 
for  his  widow  for  life,  and  after  her  deoease  for 
distribation  among  sach  of  bis  five  nephews  as 
should  be  living  at  the  time  of  her  death,  in 
equal  shares;  but  if  any  of  them  should  then  be 
dead  leaving  israe,  sudi  issue  to  be  entitled  to 
their  fiither's  share.  One  of  the  nephews  died 
in  the  lifetime  of  the  widow,  leaving  issue  one 
daughter,  who  also  died  before  the  widow  died, 
and  therefore  before  the  period  of  distribution  : 
— Held,  overruling  the  decision  of  the  Master 
of  the  Rolls,  that  the  gift  to  the  issue  of  the 
deceased  nephews  was  an  original  and  not  a 
substitutional  gift ;  that  the  condition  annexed 
to  the  contingent  gift  to  the  parents  was  not  to 
be  extended  by  implication  to  the  gift  to  the 
issue,  and  that  the  daughter  of  the  deceased 
nephew,  though  dying  b^ore  the  period  of  dis- 
trioution,  took  a  vesti^  immediate  interest  in  the 
share  which  her  &ther  would  have  taken  if  alive 
at  the  period  of  distribution,  although  the 
amount  could  not  be  ascertained  until  the  death 
of  the  tenant  for  life.  The  words  "  such  issue  to 
be  entitled  to  their  father's  share"  to  be  read  as 
"such  child  or  children  to  be  entitled  to  their 
father's  share."  Martin  v.  EolgaU  (House  of 
Lords),  789 

See  Devise.    Hanhalling  AsMtn    Will. 

Lboitimact— Scoedt  divorce  in  case  of  SnglisK 
marriage :  vnU :  **  children  *'  construed  to  mean 
dkildren  lawfully  begotten] — Before  the  Divorce 
Act  (20  k  21  Vict,  c  85.)  an  English  marrisge 
was  indissoluble  ;  and  the  decree  of  a  foreign 
Court,  purporting  to  dinolve  such  marriage, 
will  be  treated  by  an  English  Court  as  a  nullity. 
In  re  Wilson's  Trusts,  243 

In  an  English  instrument  "children*'  will  be 
oonstrued,  unless  otherwise  explained  by  the 
context,  to  mean  children  lawfully  begottsfi. 
Ibid. 

B,  an  Englishman,  was  married  in  England  to 
H,  an  EDglishwoman.  8,  a  friend  of  H,  with 
the  concurrence  of  H,  induced  B,  for  a  pecu- 
niarv  consideration,  to  go  to  Scotland,  and 
reside  there  for  forty  days,  in  order  to  give  the 
Scotch  Court  jurisdiction  to  entertain  a  suit 
against  him  bv  H.  for  a  divorce.  The  suit  wss 
instituted,  ana  a  decree  of  divorce,  on  the  ground 
of  adultery,  was  pronounced  by  the  Scotch  Court 
in  1846.  Shortly  afterwards,  a  marriage  was 
solemnised  in  Scotland  between  S,  who  was 
domiciled  in  Scotland,  and  H  ;  and  three  chil- 
dren of  such  marriage  were  bom  in  Scotland 
during  the  life  of  B  i—Held,  that  the  Scotch 
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divoroe  was  null  and  void,  and  ooBsequeDtiy  ths 
marriage  of  S.  and  H.  was  invalid,  and  thdr 
diUdren  were  illegitimate ;  that  neither  &  nor 
H.  were  justifiably  ignonat  of  the  subsisteBce 
of  the  prior  marriage,  notwithstanding  ths 
divoree,  as  an  impediment  to  their  marriage ; 
and  that  even  if  either  8.  or  H.  had  been  so 
Ignorsnt  (in  whieb  case  their  duldren  would  have 
Menlflgitimafee  aooordiag  to  thelawaf  Scotiand, 
notwithstanding  the  invalidity  of  the  marrisge), 
their  children  oonld  not  take  onder  an  Eiiglish 
will  either  real  estate  devised  to  the  diUdren 
lawfully  begotten  of  H,  or  personal  estate  be- 
queathed to  the  ehildntt  of  H.    Ibid. 

LuEH— on  doonnMDts.    See  Solicitor  aad  C&Bt 

--**  See  Banker  and  Customer.  Lands  Cbuses 
Consolidation  Act.    Vendor  and  Porrhsswr. 

LiORT  AJTD  AiB.    See  Andent  Lights. 

LnciTATiOFB,  STATim  OF  tpjbat  it  begins  to  raa 
Khere  under  a  settlement  tkere  is  the  same  hand  to 

J'  and  receive :  trust  for  wtfe*s  mext-of4ein}— 
pon  a  marriage  in  1818,  a  sum  of  4001.  wm 
handed  over  by  the  wife  to  the  husband,  and 
the  husband  executed  a  bond  for  repayment  with 
interest  at  the  expiration  of  six  mcatha^  if 
required  by  the  trustees  of  the  marriage  settle- 
ment. The  trusts  of  the.settlement  were  to  psy 
the  interest  to  the  husband  lor  life,  then  to  the 
wife  for  life,  and  then  fbr  the  benefit  of  the  chil- 
dren, but  if  no  children,  to  transfer  the  tenst 
funds  to  the  next-of-kin  of  the  wife.  The  hus- 
band died  in  1853,  leaving  his  wife  his  sole 
legatee  and  executrix,  and  the  wife  died  in 
1864.  There  were  no  children,  and  there  had 
been  no  repayment  and  no  demand :— SsEd, 
the  Statute  of  Limitations  did  not  begin 
to  run  tiU  the  wife's  death.  MUia  r.  i^orO- 
wick,  81 
It  was  also  held,  that  the  tntsteea  were  enti- 
tled to  daim  the  4001.  on  behalf  of  the  wife's 
next-of-kin  against  the  husband's  eatate.  Ibid. 

suit  to  recover  personal  estate  ofinUstaUy-The 

ISthsectionof  28  k  24  Vict.  c.  88.  ia  no  bar  tea 
suit  by  the  administrator  de  bonis  non  of  an  intss- 
teto  against  the  pemonal  reprnseatative  of  Uie 
original  administrator  to  recover  aaaeto  whidi 
by  mistake  had  been  miaappropriated  by  the 
original  administrate  more  thMi  twenty  yesn 
before,  where  the  persons  entitled  were  Mt/arii 
at  the  time.    Jteed  v.  Fenn,  464 

Per  Me  Master  of  ike  JZoOf— The  section  appfies 
to  assets  distributed  by  the  administrator,  not 
assets  retained  by  him.    Ibki. 

See    Administration    of    Estateu    Deviss. 

Marshalling  AssetsL    Morligage. 

Loou  KxK0*8  Act.    See  Devise. 

LviTACT — sole  for  building  purposes:  estate  for 
2{/e]— The  125th  secticm  of  the  16  h  17  Viet 
0.  70.  gives  the  Lord  Chanodlor  no  power  to 
order  the  tola,  for  building  purposes  of  land  of 


Vol.35.] 


CHANCERY. 


xtx 


which  %  lanftiic  u  only  tenirnt  for  life.    In  re 
CorbeU,  793 

Maiktivavcx.    See  Parent  and  Child. 

Mahdatobt  Iztjukctiov— etm/?fi«(2  to  extremt  or 
HriouM  damage:  eatemetU :  damageB] — Belief 
by  way  of  numdatory  injoDciion  is  confined  to 
cases  of  probability  of  extreme  or  very  serious 
damage.  But  the  Court  has  no  general  role 
against  granting  such  relief  where  the  damage 
has  been  completed  before  filing  of  the  bUL 
Bvery  case  must  depend  upon  its  own  drenm- 
stances.     Durell  ▼.  Ptitelutrd,  228 

Where  a  plaintiff  in  other  respects  &ils  in  equity, 
the  Court  has  not,  under  26  &  26  Viet.  o.  42. 
(Holt's  Act),  any  jurisdiction,  and  has,  under 
21  &  22  Vict  c.  27.  (Sir  Hugh  Caims's  Act), 
a  discretion  to  refuse  to  entertain  the  question 
of  damages.    Ibid. 

Mabrixd  Womak.    See  Baron  and  Feme. 

Matwhalijiio  ABBWtB—getiend  peewnary  legatee 
amd  reMwKry  devuee] — A  seoeral  pecuniary 
legatee  has  a  right,  since  the  Wills  Act,  to  mar- 
shal as  against  a  residuary  devisee.  Hentnum 
y.  Fryer,  746 

A  testator  by  will,  dated  the  17th  of  January, 
1851,  gave  all  his  personal  estate,  not  specifi- 
cally bequeathed,  and  the  proceeds  of  certain 
real  estate  directed  to  be  sold,  to  trustees  for 
payment  of  his  debts  (including  mortgage  debts), 
funeral  and  testamentary  expenses,  and  a  legacy 
of  502.  After  making  a  specific  devise  of  a 
mescuage  in  favour  of  his  grandson,  he  devised 
all  the  residue  of  his  real  estate  to  the  same 
grandson,  charged  with  the  payment  of  an 
annuity  to  his  wife,  and  then  gave  a  legacy  of 
2,000^'  to  his  granddaughter,  the  plaintiff.  The 
mixed  fund  proved  insufficient  to  pay  the  debts. 
Upon  an  administration  suit, — Beld,  that  the 
plaintiff  was  entitled,  in  respect  of  her  legacy, 
to  marshal  against  the  residue  of  the  real  estate 
to  the  extent  to  which  the  debts  had  exhausted 
the  personal  estate.    Ibid. 

— ^  Statute  of  LUnitationt:  mortgage:  mar^uUling] 
—Where  an  executor  is  mortgagee  and  also  a 
legatee,  and  the  personal  estate  is  insufficient  to 
pay  the  mortgage  debt  and  legades,  the  exe- 
cutor is  not  bound  to  pay  the  mortgase  debt 
out  of  the  first  assets  in  his  hands,  and  is  not 
prejudiced  by  not  doing  so.  ^tnns  v.  NiehoU, 
635 

A.  gave  a  legaoy  to  B»  and  appointed  O.  sole 
exeentor.  B.  died  after  A.  in  1880,  not  having 
received  the  legacy,  and  having  appointed  C. 
her  universal  legatee  and  executor.  C.  having 
proved  her  will  afterwards  became  a  lunatic, 
and  an  administrator  with  the  will  annexed  of 
A.*s  estate  during  C.*s  lunacy  was  appointed  in 
1848.  On  a  bill  filed  in  1858,— J?eM,  that  the 
legacy  of  2,0002.  was  not  barred.  Ibid. 

Mink  — 2e(uui^  power:  wute:  trutUe] — As  a 
lease  of  land  with  the  mines^  where  there 
are  open  mines,  does  not  justify  the  lessee  in 


working  unopened  mines,  so  a  power  to  lease 
such  land  with  the  mine  does  not  authorice  a 
lease  of  unopened  mines.  Therefore,  where  land 
containing  an  open  mine  was  settled,  **  with  the 
mines  and  minerals  thereunder,**  with  a  power 
to  the  trustees  of  the  settlement  to  lease,  at  a 
rack-rent,  the  premises  therein  comprised  (not 
mentioning  the  mines),  subject  to  a  proviso  that 
'*no  leasee  should  be  made  dispunishable  of 
waste," — Hddf  that  a  lease  of  unopened  mines 
was  not  authorized  by  the  power.  HM,  also, 
that  a  trustee  appointed  subssquentiy  to  the 
lease,  and  ignorant  of  Its  existence,  was  not 
liable  for  want  of  diligence  in  allowing  the 
tenant  for  life  to  receive  the  rents.  Observa- 
tions upon  Daly  v.  BetieeU.  Clegg  v.  Rowktnd, 
896 

—  freestone :  eaceep^on :  eonveyanee]  —  Upon 
a  sale,  in  1801,  of  lands  in  Northumberland, 
the  conveyance,  after  reciting  that  the  royalty 
was  reserved  to  the  vendor,  reserved  to  him 
'*  all  mines  and  seams  of  oeal,  and  other  mines, 
metals  or  minerals,  as  well  opened  as  not 
opened,  within  and  under  the  closes  or  par- 
cels of  ground  hereby  granted  and  released, 
with  foil  liberty  to  search  for,  dig,  bore, 
sink,  win,  work,  lead  and  carry  away  the 
same  "  : — Held,  by  the  Lorde  Juttieee,  in  oppod- 
tion  to  Vice  Chancellor  Kindereleyj  that  free- 
stone was  included  in  this  reservation  ;  but,  in 
accordance  with  his  Honour,  that,  under  the 
reservation,  the  stone  could  not  be  worked 
except  by  means  of  underground  workings.  By 
Lord  Justice  Turner — A  mine  is  a  way  or  pas- 
sage underground ;  a  quarry  is  a  stone-pit,  a 
place  upon  or  above,  and  not  under  the  ground. 
ieU  V.  fFOwm,  887 

agreement  for  leaee :   emMtrudwe  poeeeation 

by  entry  under  an  agreement  for  a  leate :  boundenry  ; 
mietake  in  gnantiiy :  **  or  thereabouU**}—Tha 
mines  under  a  farm  of  181  acres  were  supposed 
to  be  divided  by  a  fault  running  nortn  and 
south  in  such  a  way  as  to  leave  about  88  acres 
on  the  west  and  98  acres  on  the  east ;  and  the 
owners,  by  several  agreements,  agreed  to  demise 
to  S.  the  mines  lying  to  the  westward  of  the 
fiiult,  **  supposed  to  ^  88  acres  or  thereabouts,*' 
and  to  D.  the  mines  lying  to  the  east  of  the 
same  fault,  '*  supposed  to  be  98  acres  or  there- 
abouts,'* and  each  lessee  was  to  pay,  in  addition 
to  a  royalty,  a  dead  rent  amounting  to  about  21. 
per  acre  on  the  estimated  area  of  the  mines 
demised  to  him.  No  lease  was  executed  to 
either  of  the  lessees,  but  they  entered  upon  and 
commenced  working  the  mines  agreed  to  be 
demised  to  them  respectively.  S.  in  the  course 
of  his  workings  arrived  at  a  fault,  which,  if  taken 
as  the  boundary  between  the  mines  agreed  to 
be  demised  to  him  and  those  agreed  to  be  de- 
mised to  D,  would  leave  him  only  8  acres, 
instead  of  88  ;  and  he  worked  through  the  fault. 
D.  then  filed  a  bill  for  an  injunction  to  restrain 
him  from  so  working,  and  one  of  the  Vice  Chan- 
oellon  granted  the  injunction  ;  but,  upon  ap- 
peal, this  decision  was  reversed,  the  Court  being 
of  opinion  that,  assuming   the   fault  worked 
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throogh  by  tlie  defeodMit  to  be  the  aame  mm  the 
lault  iodicftted  in  the  agreement  (which  wne  not 
elear),  the  plaintiff  wae  not  entitled  to  a  lease 
of  mines  so  largely  exceeding  the  estimated 
aoreage  of  the  mines  agreed  to  be  denuBed  to 
him  as  the  mines  lying  to  the  eastward  of  the 
fiuilt,  and  he  oonld  not  be  considered  as  oon- 
struotively  in  possession  of  more  than  the 
lessors  had  by  their  agreement  boand  themaslves 
to  demise.  Davii  w.  Shepherd,  581 
In  oonrtming  the  words  *'  or  thersnboatsy"  when 
nsed  to  qiudify  the  statement  of  the  estimnted 
qonntity  of  mines  agreed  to  be  demised,  the 
same  principles  ought  to  be  noted  npoh  as 
woold  gnide  the  Court  in  oonstming  the  same 
words  in  an  agreement  lor  sale  or  dsmiMof  the 
snriaoe.  Ibid. 

HoBTaAOB— orraon  ofimtenU:  SttiitUe  nf  Lmil' 
mHone:  ftmetiee:  hlmring  bcmkrupt] — The  six 
years*  limitation  fixed  by  the  42nd  section  of  Ski 
Will.  4.  o.  27f  for  the  reooTery  by  suit  of  nnears 
of  interast  on  a  mortgage  debt,  applies  only  to 
the  ease  of  a  suit  instituted  by  the  mortgagee,  by 
whioh  interast  is  aotaally  sought  to  be  reooversd, 
and  not  to  any  legal  proceedings  by  a  mortgagor 
who  holds  the  proceeds  of  sal^  nor  to  a  soit  bj 
the  mortgagor  to  recover  the  surplus  of  soon 
proceeds,  after  satisfaction  of  principal  and 
intersst;  nor,  mmble,  to  a  bill  by  the  latter  to 
redeem.  BdmmuU  v.  Wamffh,  284 

A  bankrupt  is  not  recognised  by  the  Court  so 
long  as  his  bankruptcy  exists;  and  the  dr- 
cnmstanoe  of  his  having  paid  off  many  of  his 
debts  will  not  justify  his  being  heard.  Mmeom 
y.  BroadbaU  dissented  from.  Ibid. 

equitable   release  of  inttrtti  on   fnmiig9ffe: 

repreeentoHoni]  —  Where  a  &ther-in-law,  to 
whom  his  son-in-law  owed  money  «pon  a 
mortgage  of  the  boose  in  which  his  son«in>law 
lived,  wrote  to  the  latter,  dissuading  him  from 
selling  the  house  to  pay  off  the  debt,  and  saying, 
"  Have  you  paid  me  a  penny  since  yon  had  the 
money  t . .  .  You  can  live  there,  just  as  yon  do, 
without  payior  us  any  rsnt;  it  i»  not  wished 
that  you  should  give  it  up**:— ^cM,  on  biU  for 
redemption,  filed  by  the  son-in-law  after  his 
iathei^in-Iaw's  death,  that  he  was  only  liable 
for  the  interest  which  aooreed  after  the  fiuher- 
in-law's  death.  Orom  v.  £^pirigg  observed  upon. 
Teannane  v.  WUliame,  283. 

— —  reeeinerthip  deed:  redemptUm  o/  jN*»or  moH* 
gmgee:  parUei]  —  The  rule  that  a  mortgagor 
or  any  person  claiming  under  him  cannot 
make  the  mortgagee  a  party  to  any  suit  with- 
out ofifering  to  redeem  him,  may  oesee  to  apply 
where  there  are  other  relations  between  the 
parties  benides  that  of  mortgagor  and  mort- 
gagee. Therefore,  where  a  mortgagor  and  his 
mortgagees,  by  deed,  appointed  trustees  to 
manage  the  mortgaged  estates  and  keep  down 
existiDg  and  future  iooombranees,  although  ex- 
pressly without  prejudice  to  the  rights  of  the 
mortgagees,  it  was  held,  tilat  the  mortgagees 
were  properly  made  parties  to  a  suit  by  a  sub- 
sequent judgment  creditor  for  carrying  oot  the 


trasts  of  the  deed  and  for  an  aoooimt  wittioot 
offering  to  redeem  them,  but  the  account  «u 
directMl  only  from  the  filing  of  the  bilL  Jtferft 
V.  JHchnm^  876 


—  0/  wloek:  redempiim:  emomU  fo  fte  tv- 
placed\ — A  stock  mortgage  was  made  for  a 
tann  of  years,  for  ssearing  the  re-traorfer  of 
stock  at  &6  end  of  the  terai,  and  payment  in 
the  mean  time  of  intersst  caloolated  on  the  pn>- 
ceeds  of  the  stock  sold  to  raise  the  loan.  The 
mortgage  having  been  aOowsd  to  mn  aftsr  the 
end  of  the  term,  and  the  stock  hnving  fiillsn  ia 
price, — ffeU,  upon  petition  ti  sated  as  aiedsmp- 
tion  suit,  that  the  mortgages  was  not  entitlsd 
to  the  market  vahw  of  the  atook  at  the  end  of 
the  term,  but  that  the  mortgagor  eould  rsdasm 
on  rsplaaing  the  specific  amount  of  stock  origi- 
naUysoU.    JKytfcv.  CWyarsr,  828 


See  Baron  and  Femeu 

hold.    Devise. 


Coatomaiy  Frse- 


'  deed  bf  tm^  witmmmy- 
Where  a  volnntaiy  conveyance  of  land  to  cha- 
ritable uses  was  executed  by  the  grantor  in  tka 
prsoenoe  of  a  witness,  who  aignad  the  attasta- 
tion  clause,  and  in  the  presence  of  two  other 
persons  who  executed  the  deed  at  the  same  tims 
for  the  puipooB  of  conveying  an  oatstamfag 
legal  estate,  but  did  not  sign  the  attoslatian 
clause,  it  was  held,  the  deed  was  not  sealed  snd 
delivered  in  the  prseanoe  of  two  wittoessss  within 
the  neaningof  the  Statute  orMoHmBin(9Gee.l 
e.86V  WickhmmY.theMarfmieefBath,  5 


NBXr-uv-S[ar— vipiki  «a  mqmrff 
aujr  heir:  mnu  o/  proef] — ^Testator  gaie 
Bonal  estaAe  to  hk  own  right  haira  as  pen 
deeifffMUt,  Plaintiff  oUdssed  thnmgh  taslatoi^B 
next^if-kin,  and  alleged  that  there  was  no  hsir, 
and  therefcra  the  fund  was  not  disytoeiid  oC  On 
the  hearing  of  the  canse,  dnfandants  addnoed 
evidence  shewing  timt  testator  left  some  hair- 
at-law,  but  plaint  did  not  adduce  any  evidanea : 
^HOd,  thatplamtiffwasnotentiaadaeof  r^t 
to  an  inquiiy  whether  there  was  any  heir,  with 
a  view  to  a  deehtrsilion  in  his  fitvnnr,  in  easa  it 
was  found  that  there  was  no  heir;  aiad  the  biU 
was  dismissedy  with  costs*  De 
Bem^fon,  278 

NoTics.    See  Bankruptcy. 

KuiSAKCX—MiaiaaiMi^  jMiluCJou,  ly 
yvacttoaJ—A  brook,  into  whieh  a  coDsadsiabls 
part  of  the  sewage  of  INinbridge  Wells  was  dis- 
charged,  flowed  throngh  the  plaiatiff*s  land, 
entering  it  at  a  diatanoe  of  about  l^  mile  from 
the  town,  and  leaving  it  about  4  milee  from  the 
town.  The  evidence  'shewed  that  the  water  of 
the  brook  had  been  at  aome  time  (not  dearly 
defined)  fit  to  drink ;  that  \%  was  no  longer  so; 
that  it  was  getting  gradually  wome,  ami  that 
the  deterioration  was  owing  to  the  sewage  from 
Tonbridge  Wells  \-^HM,  that  the  plaintiff  was 
entitled  to  an  injunction  to  restrain  the  dsfen- 
dants,  who  had  the  entire  oontrol  of  the  i 
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of  Tunbridgtt  Wells,  from  aUowing  any  aow»ge 
to  flow  into  the  brook  so  m  iDJnrioiMly  to  aflbci 
the  water  on  the  plaintSflTs  land,  although  the 
sewage  there  did  not  aa  yet  amoant  to  an 
abeotate  nuisanoe.  Ootdtmid  t.  ^  Twikndge 
WeUi  imprcfvemiiU  Oommimimtn,  88 

protpecthe  ineream:    femigv]  —  The  Coort 

will  not  generally  interfere  by  injiinotion  to 
pTOTent  a  nuisanoe,  unlea  where  the  injtuy  is 
proved  to  be  serious^  and  of  a  permanent  oha- 
raeter.  Bat,  in  estimatiiig  the  iDJaiy,  the  Court 
has  regard  to  all  the  oonseqnenees  wfaiefa  may 
flow  from  the  nnlsanoe,  not  only  to  Its  present 
effeet  apon  the  o6mfort  or  oonveoienoe  of  the 
ooonpier,  but  also  to  any  proepeetive  ineraase 
of  the  naitanoe  and  the  probable  deteriormtion 
in  the  Talne  of  the  estote.  (MduM  ▼.  tJU 
Ttmbridge  WM  TmprwemeiU  Commiuumn, 
882 

8oienttfio  oonolasions  from  fiMSti  an  to  be 
regarded  as  seoondaiy  in  importMioe  to  iMfes 
proved.    Ibid. 

^*-  highway  hoard  aetimg  oi  foosi  miUk&rii^: 
hoard  of  health:  pa/Hei] — ^An  annual  lugh- 
way  board,  oonstitated  under  the  6  IB  6  WilL 
4.  e.  60,  acting  as  a  local  anthori^,  under 
the  Nuisances  Removal  Act,  1866»  con- 
etmoted  in  1859  a  system  of  sewen,  which 
conveyed  the  sewage  of  their  district  into  a 
streaoi,  and  thus  occasioned  a  nuisance  in  the 
adjoining  district  i^-ffeld,  that  the  highway 
board  of  1865  could  not  be  compelled  to  take 
any  steps  to  remedy  the  existing  nuisance,  but 
that  they  could  be  restrained  from  ezeroisiog 
thehr  statutory  powers  so  as  to  increase  the 
nuisance.  SmUe,  the  injanction  would  not  bind 
persons  subssqnently  becoming  members  of  the 
highway  board.  SembU,  the  individual  houaa- 
owners  who  passed  their  sewage  into  the  stream 
might  be  restrained  from  so  <jk}ing.  Held,  also, 
that  the  local  board  of  health  of  the  district 
injursd  had  no  locm$  tlamdi  aa  pkiintifls  in  a  suit 
in  which  the  injunction  above  mentioned  was 
the  only  proper  relief,  and  that  such  suit  ought 
to  be  by  the  Attorney  General  alone.  TAs  At- 
iame^  Qtneral  v.  BiAmtmi,  597 

—  ■  -  See  Injnnetion. 

OmciAii  LiQuniATom.  See  Winding  up  of  Com- 
panies. 

pABmr  AVD  Cjau>^€«mtmgtnt  Itgae^t  mmimtt^ 
MMOf]— Testator  gave  to  his  infimt  son  a  lifHcy 
of  6,000i.  and  a  share  of  rssidne.  Both  gifts 
were  contingent  on  the  child  attaining  twentv- 
one,  and  a  provision  ceasing  at  fifteen  was  maae 
for  his  maintenanoe: — HM^  first,  following 
OkmAera  v.  Ooldwin,  that  a  limited  allowance 
for  maintenance  does  not  exclude  an  implied 
gift  of  interest  on  a  contingent  legacy  during 
the  period  for  which  maintenance  is  not  pro- 
vided. Heid^  secondly,  that  as  the  benefit  of 
the  infont  must  determine  out  of  which  fiind  be 
should  be  maintained,  interest  was  payable  on 
the  0,OOOL  from  the  time  the  infont  attained 


fifteen,    jftsis  v.  Wt^  not  foUotred.    Martin 
V.  Martm,  281 

PlecompttOA  aa  to  issue.    Bee  Payment  out 

of  Court. 

Partus.    See  Pleading. 

pABnnBS--ef Mf  of  afUdm  afttr  tmn  tapirtd] 
— ^At  the  expifmtion  of  articles  of  partnership  the 
partnstship  was  canted  on  without  new  arti- 
cies.  A  particular  mode  of  sale  of  the  partner- 
ship assets  had  been  provided  by  the  articles  at 
the  expiration  of  the  term,  or  upon  notice  of 
dissolution  by  any  of  the  psirtners:-*i7sM»  that 
cosh  mode  of  sale  was  not  applicable  to  the 
determination  of  the  continuii^  p^rtnsrahip  at 
wilL  Wood§  V.  Lamh,  309 

diuoi^aim:  diaiaiam  i/  aaMU}— Partnenhip 

articles  provided  that  the  bosiaess  shovld  be 
carried  on  "  for  the  common  benefit  of  the  pari- 
ner%  and  risk  of  profit  and  loss  in  equal  shares 
and  proportions'*)  that  plaintiff  should  devote 
the  whole  of  bin  time  and  attention  to  the 
bnsinesB,  and  defendant  only  so  much  as  he 
should  think  fit;  that  firesh  capital  might  be 
brought  in  which  should  cany  preferential 
interest,  and  might  be  withdmwn  on  notloe; 
and  that  the  net  profits  beyond  equal  specified 
sums  should  be  left  in  the  business,  and  be 
carried  to  the  respective  credit  of  the  partners 
aa  additional  capital,  to  bear  interest  before 
division  of  net  profits.  Defendant  had  brou^t 
in  cash  as  Irssh  capital,  and  profits  had  been 
earned  to  the  capital  account  in  the  hooka.  On 
the  dissolution  of  the  partnership,  the  realised 
asstti,  after  payment  of  dsbte,  proved  insuffi- 
oient  to  make  good  to  defendant  the  excess  of 
his  Ci4>ital ;  and  defendant  claimed  to  take  the 
wbde  of  tile  realised  assets,  and,  in  addition, 
to  hold  plaintiff  liable  personally  to  him  for  any 
deficiency  :--ire24.  tbnt  defendant  was  entitled 
to  psjrment  in  priority  of  the  cash  brought  in, 
but  that  the  surplus  should  be  dirided  ratoablv 
to  the  chaiee  of  capital  after  anw 


payment.    Wood  v.  Seolm,  547 


—  mortgage  of  eharee:  foredo&ure: 
patrtiety--ih»  mortgagee  of  aharss  in  a  partner* 
ship  is  entitled  to  the  usual  foreclosure  decree 
in  respect  of  them.  Ihe  mortgaged  shares  will 
only  be  afiected  by  such  liabilities  as  are  thrown 
upon  them  by  reason  of  some  agreement  in 
force  at  the  tioie  of  the  execution  of  the  mcii- 
gage.    Medmap^  v.  Poreier,  847 

When  a  partnerehip  deed  gave  to  the  seve- 
ral partners  a  right  of  pre-emption  of  any 
shares  which  might  be  sold,  the  Court,  on  bill 
fifed  by  the  mortgagee  of  certain  sharei^  made 
the  nseal  foredosuro  decree  against  one  of  the 
partners,  but  in  the  event  of  his  being  absolutely 
foreclosed,  gave  leave  to  any  of  the  other  part- 
ners to  redeem  the  plaintiff  beforo  a  given  day. 
Ibid. 

Each  partner  b«ng  at  liberty  to  buy  the  mort* 
gaged  shares,  is  properly  made  a  party  to 
sadk  a  suit»  on  the  ground  that  he  is  entitled 
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to  oee  tli*t  the  MOOQBte  afleotingihe  mortgBged 
■hares  are  properly  taken.  Ibid. 

—  Scope  of  partpwihip  bniinwi.  See  Pleading. 
— ^  See  Family  Arrangement 

'PA'nan— right  of  eo-patenteeg  q»  to  uier  of  ths  im- 
ventioii  for  joint  ben^ :  rdief  imeomtittemi  with 
htll] — ^The  inability  of  one  of  aeveral  joint- 
patenteee  profitably  to  me  the  invention  without 
the  consent  of  hit  co-patentee^  aa  ownere  of  a 
prior  patent^  doea  not  entitle  him  to  ihare  with 
bia  co-patenteee  in  the  profits  made  by  them 
from  the  nae  of  the  patent,  there  being  no  prin- 
ciple of  law,  in  the  absence  of  oontraot»  to  pro- 
Tent  any  person  not  prohibited  by  statute  from 
using  any  invention  whatover,  mad  no  implied 
contract,  where  several  persons  jointly  obtain 
letters  patent^  that  no  one  of  them  shall  use  the 
invention  without  the  consent  of  the  others,  or 
that  be  shall  use  it  for  their  joint  benefit.  (De- 
cision of  the  Master  qfAeJtoUM,  ^^LeaoJ.  Mtp, 
(ir.8.)  Chanc.  298,  raversed.)  Maihare  v.  Orttih  1 

Plaintiff  cannot  obtain  relief  inconsistent  with 
the  case  made  by  the  bilL  Ibid. 

— ^  partieulan  if  oI^fwIioiM] — In  a  patent  snity 
after  replication,  and  where  isaues  have  been 
refused,  the  Court  will  not  order  defiwndant  to 
deliver  particulaia  of  objections.  JSomU  v. 
Qoodier,  174 

juriidictum  to  award  dtmagti  imder  21  S22 

Vict.  c.  27.  for  imfriMgemenU  ofitr  ttrpiraUom  of 
<A«  jMiieiU}~Plaintiff's  bill  prayed  for  an  injuno- 
tion  against  the  infringement  of  4iis  patent  by 
defen^mt,  for  an  aooount  of  profits  and  for 
damages.  After  the  filing  of  the  bill,  but  before 
the  bearing  of  the  causa,  the  patent  expired. 
The  infringement  being  proved,  the  Court  held 
that  its  jurisdiction  related  back  to  the  time  of 
the  filing  of  the  bill,  and  awarded  damages 
under  the  act  21  ft  22  Yiot.  a  27.  Davaiport 
V.  RyUmdM,  204 

Distinction  taken  in  the  proper  form  of  inquiry 
as  to  damages  in  respect  of  the  infringement  of 
a  trade-mark  and  the  infringement  of  a  patent. 
Ibid. 

A  patentee  is  entitled  to  "full  cosU'*  at  the 
discretion  of  the  Judge,  under  15  k  16  Vict, 
c.  83.  s.  48,  in  any  suit  to  protect  his  rights 
under  the  patent,  although  the  validity  of  his 
patent  is  not  disputed,  and  has,  in  fibot,  been 
established  in  prior  suits.  Ibid. 

— ^  mjwMtifm:  verdict  m  femur  of  jMrfml  t» 
prevtouj  oeeton  ai  2aip]->In  a  suit  to  restrain  the 
infringement  of  a  patent,  the  validity  of  which 
has  b^n  determined  in  a  previous  action  ai  law 
against  difierent  defendants,  the  Court  may  rest 
upon  the  decision  at  law  as  establishing  the  snffi- 
cieuoy  of  the  specification,  but  may  give  defen- 
dant the  option  of  having  an  issue  directed  aa 
to  the  novelty  of  the  invention.  BeieiXL  v. 
Goodier,  482 

coiutriieiion  if  epeeificatiou:  claim  for  doMe 


one  proeeee  not  ifeetmal:  Ckaaeerff 
JUgulation  Act,  21  dE;  22  Viet.  e.  27.  s.  5:  jinv- 
dietion  of  Appdlate  Comrt] — ^A  spedficaticMi, 
when  construed  grammatically,  claimed  to 
efllect  a  particular  object  by  two  prncoMiia,  one 
of  which  would  not  ellect  the  object,  but  eri- 
denoe  shewed  that  no  skilled  practical  workman 
would  be  misled,  as  such  a  on«  would  know 
that  the  one -process  would  be  inefiectnal,  and 
would  adopt  the  other  z-^Hetd,  that  tho  spsdfi- 
oation  was  defectiva  and  the  patent  void.  The 
specification  waa  aa  follows:  "I  mix  aniline 
with  dry  arsenic  acid,  and  allow  the  mixtue 
to  stand  for  aome  time,  or  I  accelerate  the  cpe- 
ration  by  heating  it  to  or  near  to  its  boilhig 
point:  '*—Bdd,  that  the  woid  «'or  "  could  not 
be  read  as  "  and."  Simfmm  ▼.  HoUiday  (House 
ofLoi^),  811 
Under  the  6th  sectioD  of  the  Chancery  Begn- 
lation  Act,  the  Court  of  Appeal,  on  notios 
of  motion  for  new  trial,  has  no  power  to  rsveiss 
the  findings  of  the  Judge  of  the  Court  below  on 
questions  of  Utct  only.  Otherwiae  where  the 
question  is  one  of  law,  or  of  mixed  law  andfiwt, 
witk  the  foota  admitted.  Ibid. 


—  iefrimgememi: 
eqnirmiemt:  eelomrahle  evaaiom:  partiemlar$  ef 
brea^ee :  claim :  trial  of  facta  witkoett  a  jarjf: 
appeal  from  order  on  matien  for  a  new  lriaf| 
A  patent  for  an  entire  combination  is  not 
infringed  by  a  difierent  combination,  for  the 
aame  object,  of  the  ssme  elements  though  impor- 
tant or  of  eqnivalettta  for  them,  if  not  a  mere 
colourable  evasion  or  imitation: — SeoMe^  in 
considering  the  question  of  colourable  evasioii, 
the  Court  will  look  at  the  novrity  of  the  cl^eet 
of  the  oombination  and  of  the  parts  combined. 
Cmrtie  V.  PiaU  (Honse  of  Lorda),  862 

Pbuntifi;  by  bill  in  Chancery,  alleged  aa  in- 
fringement of  his  patent.  The  patent  was 
granted  in  1854,  and  specified  a  oombination  of 
mechanism  applicable  to  spinning  mules;  sad 
the  first  claim  was  for  "the  novel  oonatruotion, 
oombination  and  application  of  mechanki  here- 
inbefore described,  whereby  one  half  of  the 
clutch-  or  catch  box,  hereinbefore  described,  or 
any  mechanical  equivalent  therefor,  is  connectwl 
or  acts  upon  cams  or  other  similar  parts  of 
-mechaniam  direct."  There  were  other  daims, 
in  respect  of  whidi  breachee  were  not  alleged  in 
the  pleintiflTb  particulars  of  brsaebea.  lliedsfcn- 
dant's  patent,  granted  in  1860,  specified  a  com- 
bination of  mechanism  which  embodied  the 
leading  idea  of>  the  pbnntiff*s  patent,  and  by 
which  one  half  of  a  einteh-box  waa  made  to  act 
upon  cams  direct,  and  he  adopted  some  of  the 
elementa  oomUned  by  the  pUintifl^  bat  he  dis- 
posed them  in  a  diflforent  manner.  These  were 
important  parte  of  the  prior  oombination,  and, 
though  old,  the  mechanical  contrivances  were 
new  in  respsct  of  the  particular  mode  in  which 
the  phkintiff  applied  them ;  and  the  immediats 
object  of  their  combination  by  him  was  new, 
viz.,  to  make  a  catch>box  on  cams  direct.  TIm 
eflfoot  brought  about  by  the  direct  action  of  the 
catch-box  on  the  cams  had  long  previonaly  been 
produced,  bat  lem  advantageous^,  by 
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qontriTanoeB  of  variont  kinds.  The  defendant's 
mode  of  combination  efiected  the  common  object 
of  each  patent  in  a  more  beneficial  manner - 
than  it  was  or  could  be  effected  by  the  mode  of 
combination  specified  in  the  plaintiff's  patent, 
and  it  displayed  an  eqnal  amount  of  inventive 
genins: — HM,  first,  that  the  plaintiff  was 
bound  by  the  particulars  of  breaches  delivered, 
and  that  the  principle  of  the  41st  section  of  the 
Patent  Law  Amendment  Act,  1852,  was  appli- 
cable to  trials  in  Chancery,  in  which  particulars 
of  breaches  were  ordered,  as  well  as  to  trials  at 
common  law;  secondly,  aflBrming  the  judgments 
of  Wettbury,  L.C.  and  of  Wood,  V.C.,  that  the 
plaintiff's  claim  was  limited  to  the  entire  com- 
bination claimed,  as  before  described  in  his  spe- 
cification; thirdly,  that  the  defendant's  combi- 
nation was  not  a  mere  colourable  evasion,  and 
that  there  was  no  infringement.  Ibid. 
Seld,  also,  that  under  the  3rd  section  of  the 
Chancery  Amendment  Act,  1868,  there  is  an 
appeal  from  any  order  made,  either  by  the  Court 
of  Appeal  in  Chancery,  or  by  the  Court  of  ori- 
ginal jurisdiction,  upon  a  motion  for  a  new  trial 
of  a  cause,  whether  involving  issues  of  €sct  or  of 
law  where  the  same  has  been  tried  before  a  Judge 
in  Chancery,  either  with  or  without  a  jury.  And 
in  such  case  the  shorthand-writer's  notes  of  the 
proceedings  in  the  Court  below  will  be  received, 
if  admitted  by  both  sides,  as  evidence,  and 
allowed  the  authority  of  the  Judge's  notes  in  the 
absenoe  of  the  latter.    Ibid. 

Patmint  mTo  CouBT.    See  Spedfie  Perfonnaiiee. 

Patmbht  out  of  CovBT—prtsumption:  age  of 
ehUd-bearin^'^A  fund  in  court  paid  out  and 
distributed  upon  the  assumption  that  a  spinster, 
aged  fifty -three  years  and  two  months,  would 
never  have  issue : — Qtrcrre,  whether  this  age  is 
not  too  low.     Hayna  v.  Ifayne$,  308 

PSBPETOITT.    See  Charity. 

Plbadhto — decree  not  enroaed]—When  a  bill  sets 
out  a  decree  which,  if  unimpeached,  would  pre- 
clude plaintiff's  title  to  relief,  and  impeaches  it 
on  the  ground  of  fraud  used  in  obtaining  it,  the 
decree  may  be  pleaded,  with  averments  nega- 
tiving the  charges  of  fraud,  though  it  has  not 
been  enrolled.  Kintep  v.  Kinuy  distinguished. 
Peorse  V.  jDoMuofik  110 

—  to  erouhiU  for  wmt  of  equity:  hiU  to 
retrain  breaehee  of  portiona  of  agr^meni  i$  not 
a  CTOU^nU:  rrs/iM^tcato]— The  rule  that  a  cross- 
bill cannot  be  demurred  to  for  want  of  equity 
only  applies  where  the  questions  raised  by  the 
oross-bill  are  a  part  of  the  defence  to  the  original 
suit ;  so  fiir  as  a  bill  seeks  relief  in  respect  of 
matters  which  can  be  of  no  assistance  to  the 
decision  in  the  original  suit,  it  is  not  a  cross- 
bill, and  therefore  not  protected  from  demur- 
rer. Mon  V.  ike  Anglo-Egyptiam  Navigation  Co, 
(Lim.),  179 

A  bill  to  restrain  breaches  of  certain  portions  of 
an  agreement  cannot  be  taken  as  a  oross-bill 
to  a  suit  instituted  by  the  defendant  in  respect 


of  other  and  independent  equities  arising  out 
of  the  same  agreement.  Ibid. 
The  dismissal  of  a  bill  to  restrain  breaches  of 
an  agreement  is  no  bar  to  the  institution  of  ft 
fresh  suit  for  the  same  purpose,  unless  either 
the  dismissal  was  for  want  of  equity  or  tiie  facts 
alleged  and  proved  in  the  first  suit  were  the 
same  as  those  on  which  the  second  suit  is 
founded.  Ibid. 

- —  demurrer:  eompamy :  general  allegation 
of  a  trtut] —  Plaintiflib  had  applied  for  certain 
shares  in  a  company  and  paid  the  deposits 
<  thereon  into  the  company's  bank  to  the  account 
of  the  company.  The  prospectus  stated  that  all 
depositswooldberetumedifnoallotmentofshares 
were  made.  No  allotment  was  made.  PlaintifEi, 
in  behalf  of  themselves  and  all  others  who  had 
paid  deposits  on  application  for  shares,  filed  a 
bill  against  the  company,  certain  of  its  creditors 
and  Uie  bank,  alleging  that  the  deposits  had 
been  paid  upon  a  specific  trust  (namely,  to  be 
returned  if  no  allotment  was  made),  and  had 
never  belonged  to  the  company,  and  praying 
that  the  bank  might  be  restrained  from  paying 
over  the  deposits  to  any  persons  other  than  the 
depositors.  Some  of  Uie  creditors  demurred  to 
the  bill  for  want  of  equity  and  misjoinder  of 
plaintiffs : — Held,  that  the  deposits  were  assets 
of  the  company;  that  no  specific  trust  or  lien 
in  £svour  of  plaintiffs  had  been  constituted,  and 
that  their  remedy  was  by  action  at  Uw  against 
the  directors.  BM,  ali<o,  that  the  biU  was 
not  demurrable  on  the  ground  of  misjoinder,  if 
it  oould  be  sustained  in  other  respects.  De- 
murrer allowed.  MoaeUy  v.  Orestey'B  London 
and  Burton  Steam  Cooperage  Co,  (Lim, ),  860 

—  demurrer :  fnieappropriation  hg  partner  m  a 
JSrm  of  attomeyt  and  eolicitore :  wamt  ofpartiee] 
—One  of  a  firm  of  solicitors  received  a  sum  of 
money  to  be  applied  in  compounding  with  a 
client's  creditors^  and  a  receipt  was  given  in  the 
name  of  the  firm.  The  partner  who  received 
the  money  absconded  with  it : — Held,  that  the 
other  member  of  the  firm  could  not  demur  to  a 
bill  by  the  client  for  want  of  equity,  on  the 
ground  that  the  receipt  of  the  money  for  such 
purposes  was  not  within  the  scope  of  the  part- 
nership business;  but  that  he  could  demur  for 
want  of  parties,  as  the  absconding  partner  ifaa 
not  made  a  party  to  the  suit.  Atkinton  r. 
Madereth,  «24 

— —  v^netion :  epeeijie  performance :  cases  where 
equitable  plea  at  law  no  bar  to  rdief  in  equity]-^ 
Prima  facie,  a  defendant  at  law,  by  pleading  an 
equitable  plea,  thereby  makes  his  election  of 
the  tribunal  in  which  his  case  is  to  be  tried;  but 
if  the  case  be  such  that  the  Court  of  law  cannot 
give  full  relief,  then  his  haviqg  pleaded  an 
equitable  plea  at  law  is  no  bar  to  his  coming 
into  equity.     Waterlow  v.  Bacon,  648 

To  an  action  by  B.  against  W.  for  damages 
for  the  obstruction  of  his  light  and  air  by  the 
heightening  of  a  party  wall  between  his  pre- 
mises and  those  of  W,  W.  pleaded  by  way  of 
equitable  plea,   an  alleged  agreement  on  the 
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part  of  B.  to  allow  the  wall  to  be  miaed  on  the 
terms  of  bis  not  being  called  upon  by  W.  to 
oontribnte  to  the  exponas  acoonliag  to  the 
MeiropoUtan  Boildiof  Aot»  under  whrah  notioe 
ef  the  oontempUted  altofrntioti  bed  been  given, 
•od  of  hia  having  a  belter  afcjlight  pat  np  for 
him  by  W.  On  bill  filed  by  W,  for  apeoifio  parw 
formanoa  of  the  alleged  agraeaent^  and  naotion 
made  to  reatrain  the  action, — BM,  that  inaa- 
mueh  aa  thia  waa  a  oaae  in  which  a  Coort  of 
law  could  not  give  relief  in  raapeet  of  the  agrae- 
ment,  the  equikaUe  plea  did  not  wedude  W, 
firom  coming  into  eqaity,  and  that  W.  waa  enti- 
tled to  the  injunction  npon  certain  terma.  Ihld« 


naleae  the  debtor 
Ibid. 


See  SettiemeBt.    Wm. 


aotnallj  baakmpt 


^-^~  See   Champerty,      Compromiea    ef    8«ii 

PowxB  OF  ApponmcsKT— Iniff  de$ifQr  hmtfi  ttf 
tftMU/n :  iubaequaU  afpoimimeMt  to  debUr}—ln 
November,  1861,  A,  being  o«e  of  the  objecta  of 
a  power  of  appointment  of  a  fond,  to  a  abare  of 
which  he  waa  alao  entitled  in  default  of  ap- 
pointment, esecoted  a  deed  in  the  form  of 
Schedule  D.  of  the  Bankraptqy  Aet,  1861,  ean* 
veying  all  hia  eatate  and  enecla  to  a  tniatee  for 
the  braefit  of  hia  creditora.  The  deed  iraa  duly 
mgiatered.  In  1864  the  donee  ef  the  power 
made  an  appointment  by  will,  in  A.*a  fiivoor,  of 
the  aame  ebare  of  the  fond  ae  A.  would  have 
taken  in  defoult  of  appointment  i-^ field,  that 
by  virtue  of  the  apnointment  A*  waa  entitled 
to  the  ahare  of  the  Kind  therein  compriaed  aa 
agatnat  the  tmatee  of  the  deed  of  November, 
1861.    /n  r0  Visard'$  TVueCf,  460 

Bcmkruptcy  Act,  1861,  w.  102, 1072  ir%H  duA 

for  hen^t  of  ertditort:  aubtequtnt  appointmeni 
to  dtbt»r]—A.  executed  a  deed  in  the  fonn  of 
Schedule  D.  of  the  Bankruptcy  Act,  1861,  con- 
▼eying  all  hia  eatate  and  eflbcta  to  a  truatee  for 
the  benefit  of  hia  creditora.  A.  waa  at  the  tine 
one  of  the  objecta  of  a  power  of  appointment 
of  a  fond,  to  a  ahare  of  which  he  waa^  under  the 
will  creating  the  power,  entitled  in  defonlt  of 
appointment.  Subaequently,  the  donee  of  the 
power  made  an  appointmeat  by  will  in  A*'* 
fovourof  the  same  ahara  of  the  food  aa  he  would 
have  taken  in  defoult  of  appointment: — Hdd 
{Lord  Juitiee  Knigkt  ^r«ceexpreaaiognoopinion), 
that  A. 'a  intereat,  which,  under  the  will  creating 
the  power,  waa  vested,  waa  altered  by  the  ap- 
pointment, under  which  it  became  contingent 
on  hia  aurviving  the  donee  of  the  power,  and 
that,  therefore,  he  was,  by  virtue  of  the  ap- 
pointment, entitled  to  the  ahare  of  the  fond 
therein  compriaed  aa  againat  the  truatee  of  the 
creditora*  deed,  Lord  Juatiee  Tumer-SmbU, 
an  appointment  under  a  power  to  diatribute 
aa  well  aa  aelect,  defeata  limitationa  in  default 
of  appointment  contained  in  the  inatmmeot 
creating  the  power.  In  rt  FtMrd'a  IVuate, 
804 

The  Bankruptcy  Apt,  1861,  appliea  the  Uw 
of  bankruptcy  to  a  deed  for  the  benefit  of  credi- 
tors aimply  aa  it  atanda,  and  doea  not  enhuge 
the  operation  of  the  worda  "all  my  eatate  and 
eftects  "  to  co^iprehend  after-acquired  property, 


pBAOfioi  dmmnw  to  paH  ef  ftOI]— Until  the 
time  aUewed  for  filing  interragatoriea  haadapaed 
a  defondant  may  not  demur  to  part  of  a  bill 
without  anawering  or  pleading  to  the  reat  ef  the 
bill    Mom  ▼.  ToJrim,  4 


*»*^  tuffkmtntmi  nuiwtr  to  < 
plicahom  mmot  he  kjf  eietjoii,  mU  aMi«wn]~A 
detedant^  who  aeeka  leave  to  file  a  aoppkmflntal 
anawer,  to  correct  a  atateneat  in  hia  origiaal 
anawer  which  he  haa  rincediaeovered  to  be  aRO- 
neona,  muat  firat  aatiafy  the  Court  that  Uieatato 
me&t  waa  a  miatake  at  the  time  when  he  made 
it,  and  tilmt  the  foot  ie  aa  he  aeaka  to  atata  it. 
Therefore,  where,  in  a  anit  aa  to  certain  rigfati 
in  a  portion  «f  a  pariah  churdi»  the  claimants, 
by  their  amwer  admitted  that  the  freehold  of 
the  aite  in  dispute  waa  veated  in  thehnpropriais 
rector,  and  aobaaqneotiy  applied  to  the  Coott 
for  leave  to  file  a  aopplemental  anawer  to  coo- 
tradiot  aueh  admisaion,  upon  the  ground  of  a 
diacoveiy  of  documania  drawing  that  the  fiee* 
hoU  vraa  veatad  in  tbemaalvea,  but  did  not  pro- 
doee  the  doe«ment%  nor  aatia&otoiy  affidavits 
that  their  coatenta  proved  the  mistake^— the 
application  waa  refuaed,  with  ooeta,  C3k«riaa  t. 
Fnwen,  97 

Application  for  leave  to  file  a  aupplementsl 
anawer  meat  be  made  by  motion,  and  not  by 
aummona  Ibid. 


— -—  pradadMrn  o/couafeTa  hr^f  to  Btgulfor  if 
aafscttor] — ^A  defeadant'a  aolicitor  having  rsfoasd 
to  produce  oonnael^a  brief  to  the  Regiatrar  on 
drawing  up  an  order  made  and  oonaented 
to,  the  Court,  upon  motion  of  the  plaintifii, 
ordered  the  Registrar,  on  non-production  of  the 
brief  within  a  week,  to  draw  up  the  order  with* 
out  it,  and  directed  the  plaintifia  to  add  tlie 
coata  of  the  motion  to  their  aeoniity.  TeafaMa 
T.  lUed,  176 

•*—  varia<toa  qf  daU  in  order  dieoBowd:  top- 
planenUl  order]— Where,  in  the  interval  be- 
tween the  pronouncing  of  an  order  by  the  Coort 
and  the  time  of  ita  beii>g  drawn  up.  a  dicom- 
atanoe  occurs  which  renders  the  order  in  pari 
nugatory,  the  Court  will  not  vary  the  date  to 
auit  the  happepiug  of  eveota,  but  will  make  a 
aopplemaotal  order,  /a  rt  Mactiod^o  Tim^ 
228 

eofofremeiUo/onUrt:  ContoUdaiod  Orderi9, 

JiMle  6  :  wmduig-up :  call:  writ  rfji.  /a.]— An 
order  for  the  pigment  of  money  into  the  beak  to 
an  aectfont  ia  not  an  order  to  pay  money  to  any 
peraoa  which  can  be  enforced  by  writ  of  JE.  /a. 
under  the  6th  Rule  of  the  20th  Consclidatsd 
Order.   In  ft  the  Leede  Amkinff  Co.,  ^11 

Where  in  the  course  of  winding-up  an  order  bss 
been  made  on  a  eontributosy  for  payment  of 
money  into  the  bank  to  the  aooonnt  of  the  offi- 
cial liquidator,  and  it  ia  deaired  to  eoforoe  that 
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wdtfT  by  nraiiigf  %  writ  offi,  /a.,  tho  oovne  pre- 
■cribed  by  the  38th  Order  of  the  11th  of  No- 
vember, 1862,  must  be  followed,  and  an  order 
obtained  for  payment  of  the  sum  in  question  to 
the  official  liquidator  himself.  Ibid. 

—  tuhp<Bna  duca  Uevm :  ditcactry :  wUneai] — A 
nApmna  duea  tecum  must  disttnotly  specify 
what  is  required  to  be  produced.  A  general 
produetion  of  documents  cannot  be  forced 
against  a  witnea  by  nApoena  dmoet  ieemm.  Let 
▼.  AngoM,  870 

—  Chancery  Ammdmmt  Act,  1858  :  Chancery 
Regulation  Act,  1862  :  findings  of  Judge  without 
a  jury:  appeal:  new  trial:  comentl^ASier  a 
Cnal  of  issues  before  a  Judge  in  Chancery  with- 
out a  jury,  under  the  Chancery  Regulation  Act» 
1862,  the  findings  of  the  Judge  can  only  be 
reviewed  on  motion  for  new  trial.  The  decree 
consequential  upon  the  findings  can  be  appealed 
from  as  any  other  order  or  decree  in  Chancery. 
The  iaets  that  by  consent  the  oauMC  was  heai^, 
and  the  issues  were  tried  together,  and  the  judg- 
ment given  immediately  after  the  delivery  of 
the  findings,  will  not  make  the  findings  sul^ect 
to  appeal,  together  with  the  order.  Semhle, 
it  parties  consent  to  have  a  cause  heard  in  a 
manner  difibrent  to  the  ordinary  course  of  the 
Court,  they  will  be  held  bound  by  the  result  of 
such  trial  BO  as  to  have  no  right  of  appeal 
therefrom.  Femie  v.  Youmg  (House  of  Lords), 
523 

vacating  tnroUaunt  of  decree]— The  delivery 

of  a  decree  by  the  entering  clerk,  without  pisin- 
tiff's  authority,  to  the  clerk  of  defendant's 
solicitor,  who  thereupon  enrolled  it,  is  a  suffi- 
cient ground  for  vacating  the  enrolment  on  the 
application  of  a  party  prejudiced  by  such  irre- 
guUrity.  Fryer  v.  Jkme^  666 

— *-  conduct  of  proceedingt :  next  friend  or  ex- 
ecutor]— In  the  administration  of  an  estate  under 
a  decree  made  in  a  suit,  where  an  infant  was 
plaintiff,  it  became  necessary  to  take  hostile 
proceedings  in  order  to  get  in  the  assets : — ffeldf 
by  the  Lords  JuUiceB^  overruling  one  of  the  Vice 
Chancellors,  that  in  the  absence  of  misconduct 
on  the  part  of  the  executor,  he  was  the  proper 
person  to  have  the  conduct  of  the  intended  suit. 
Jiarriton  v.  Jtichardu,  677 

•— —  afidavii  verifying  aecounU  in  adminittratian 
tuit :  croit-examinatum  :  notice  of  pointM] — A 
defendant  in  an  adminiKtmtion  Puit,  who  has 
brought  in  his  accounts,  and  filed  an  affidavit 
verifying  them,  miiH  piihmit  t<>  be  cmss-ez- 
amtned  on  such  affidavit,  but  is  entitled  to  have 
notice  of  the  points  on  which  it  iri  intended  to 
cross-examine  him.  In  re  LonTt  Ettate.  Lord 
V.  Lord,  683 

traiufer  of  oatue] — Wh^re,  under  a  general 

order  of  the  Lord  Chancellor,  a  cause  has  been 
transferred  from  one  branch  of  the  Court  to 
another,  a  re-transfer  will  not  be  allowed  if  it 
appears  that  the  cause  will  be  heard  sooner  by 

Nsw  ScRns,  86.— IvDBX,  Chanc  de  Bankr, 


the  Vice  Chancellor  of  the  Court  where  it  is, 
notwithstanding  that  an  order  on  motion  has 
been  made  by  the  other  Vice  Chancellor,  sub- 
stantially involving  the  merits  of  the  cause. 
PlaU  V.  Walter,  728 

— — -  appeal  a$  to  eidmimbility  of  evidence  on  an 
inquiry  at  chambeni] — In  an  inquiry  in  chambers 
adjourned  into  court,  certain  evidence,  being 
objected  to,  it  was  rejected  by  the  Vioe  Chan- 
cellor; whereupon  the  party  tendering  the  evi- 
dence appealed.  Hie  Lords  Justices  decided 
that  the  certificate  ought  first  to  be  obtained 
and  the  admissibility  of  the  evidence  determined 
upon  motion  to  vary  the  certificate ;  the  appeal 
was,  therefore,  directed  to  stand  over,  to  come 
on  with  any  motion  to  vary  the  certificate. 
Bhoda  V.  JUu)det,  729 

——  ditmistal  of  hUl  for  want  of  proteeution,  not- 
wOhttanding  interrogaioriet  fir  examination  of 
plaint^ — ^A  defendant  may  dismiss  a  bill  for 
want  of  prosecution,  although  he  has  filed  inter- 
rogatories for  the  examination  of  the  plaintifi^, 
the  time  fur  answering  which  has  not  yet  expired. 
Jackeon  v.  Ivimey,  843 

Right  to  begin.     See  Specific  Performance. 


See    Inspection 

gatories.     Kevivor. 


of   Documents.     Interro- 
Stay  of  Proceedings. 


Pbxsosiptiok — church :  private  chapel  annexed  to 
Aurch :  appendant  to  mamor:  reparation :  uter: 
parties;  admission  in  answer] — A  prescriptive 
title  in  the  lord  of  a  manor  to  the  exclusive  use 
and  occupation  of  a  private  chapel  annexed  to 
a  parish  cbureh,  may  be  established  by  evidence 
of  user,  and  evpecinlly  of  reparetion  ;  and  the 
fact  of  the  freehold  being  vested  in  the  rector, 
and  not  in  the  pemon  claiming  by  prescription, 
will  not  reduce  the  possessory  right  to  a  mere 
easement  dependent  on  inhabitancy.  Qucere — 
whether  the  right  need  be  attached  to  and 
claimed  in  respect  of  any  house.  Churton  v. 
Frewen,  692 

The  admission  by  answer  of  an  allegation  of 
an  abstract  fact  contained  in  the  bill,  but  not 
supported  by  evidence,  will  not,  under  such  cir-^ 
cumstances,  bind  the  defendant.  Ibid. 

Discussion  of  the  law  as  to  private  chapels  or 
chancels,  and  the  evidence  which  will  support 
such  a  prescription.   Ibid. 

Observations  as  to  the  necessary  parties  to  a  suit 
relating  to  such  a  private  cbapel.  Ibid. 

— ^  uu  qf  waste  water  for  upwards  of  forty 
years:  artificial  watercourse:  impossibiUty  of 
pre  existing  grant,  except  ultra  vires :  public  com- 
panies]— The  S.  and  W.  Canal  communicated, 
at  ite  highest  level,  with  the  B.  Canal  at  its 
lowest  level.  Owing  t«i  the  unscientific  con- 
struction of  the  locks  on  the  B.  Canal,  during  a 
period  of  upwards  of  seventy  years  there  had 
flowed  into  the  S.  and  W.  Canal  from  the  B. 
Canal,  with  every  barge  that  passed  up  or  down 
the  latter  into  or  out  of  the  former,  a  much 
larger  volume  of  water  than  need  have  passed 
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or  enaped  if  the  tytUm  of  lodu  luid  been  more 
isgeniooslj  ooniriTed.  The  proprietora  of  the 
B.  Canal  proposed  to  improve  the  machinery  on 
their  oanal»  ao  at  to  pat  a  stop  to  this  unneoee* 
■ary  waste  or  flow  of  water.  The  proprietors  of 
the  8.  and  W.  Canal  sought  to  restrain  them,  on 
the  ground  that  tbej  had  acquired  a  prescrip- 
tire  right  bj  user,  daring  a  much  longer  period 
than  forty  yean^  to  that  amount  of  water  which 
they  had  enjoyed  during  suob  period.  They  also 
daimed  the  right  by  parliamentary  contract 
and  by  special  agreement  :—ffeld,  affirming  the 
judgment  of  the  j^orcb  Juatiee$  of  Appeal,  over- 
ruling that  of  Stuart,  V.C,  that  the  true  coo- 
structioo  of  the  acts  of  parliament  cited  fidled 
to  establish  the  appellants*  claim  under  the 
parliamentary  contract,  and  that  no  special 
agreement  was  proved.  Held,  also,  that  had 
any  such  agreement  or  grant  been  at  any  time 
made  by  the  respondents'  company,  it  woald 
have  been  ultra  virei  and  unlawful.  Held,  also^ 
that  as  no  grant  could  at  any  time  have  been 
lawfully  made,  no  prescriptive  riffht  by  user 
oould  be  claimed  or  be  deemed  absolute  or  inde- 
feasible under  the  2nd  section  of  the  Prescrip- 
tion Act.  Hdd,  also,  that  the  doctrine  as  to 
nse  of  water  in  natural  or  artificial  streams, 
doee  not  apply  to  water  passing  through  locks 
in  a  canal,  such  water  being  accumulated  under 
the  authority  of  the  legisUture,  to  be  used  in 
a  particular  manner  for  the  benefit  of  the  public. 
The  Staffordihire  and  WorcetterAire  Canal  ^avi- 
gaiitm  Co.  v.  the  Birmingham  Canal  Navigalum 
Co,  (House  of  Lords),  757 

See  Easement. 

PRtsuMFTiTi  EviDXirci.  See  Playment  out  of 
Court.     Sarvivorship. 

'Bvown—RegiHration  Act,  6  Ann,  e,  85:  wiU: 
mort^o^]— Under  the  East  Riding  Registration 
Act  (6  Ann.  e.  85),  unless  a  will  be  registered 
within  six  months  from  the  testator's  death,  the 
registration  is  not  valid,  as  against  prior  pur- 
chasers or  mortgagees,  claiming  under  the  heirs, 
except  where  the  case  fitlls  under  the  15tfa  sec- 
tion.    Chadwick  V.  Turner,  349 

-— -  A.  died  in  1854,  equitably  entitled  in  fee  to 
land  in  Hull,  and  her  heir  took  possession.  In 
1861  a  will  of  A,  dealing  with  the  Und,  was 
found ;  but  the  btsnefioiaries  under  the  will  and 
the  heir  were  not  informed  of  the  &ct.  In  1862 
the  heir  mortgaged  the  Und,  and  the  mortgage 
was  registered  in  the  East  Riding  Registry.  In 
1863  a  codicil  was  discovered  by  the  person  who 
had  previously  discovered  the  will,  and  who 
took  benefits  under  the  codicil ;  the  will  and 
codicil  were  then  made  known,  and  were  regis- 
tered in  1864  : — ffeld,  affirming  the  decision  of 
the  Matter  of  the  RoUe,  that  under  the  East 
Riding  Registration  Act,  6  Ann.  c.  35,  the 
mortgagee  had  priority  over  the  devisees. 
Ibid. 

Pritilsob.    See  Arrest 

Pboduction  op  DoGUMXiTTS.    See  Diseoveiy  and 


Prodootioa  of  Dooamenti.    InapectioD.    Inter- 

rogatories. 

Railway  CamriBrt^emdruetiom  of  trpfe  agree- 
ment  as  to  future  Urajfe:  iiifravirBf]— Certain  rail- 
way companies,  including  the  plaintifb,  entered 
into  an  agreementby  which,  having  prorided  that 
it  should  relate  to  Mkd  include  all  tnffic  of  what- 
ever description  despatched  or  carried  by  either 
of  two  specified  routes  from  or  to  the  several 
places  therein  mentioned,  they  stipulated  that 
all  through- traffic  from  or  to  any  of  those  places 
should  be  carried  and  sent  by  them  along  and 
over  the  said  two  routes,  and  the  gross  profits 
divided  between  them  in  certain  proportions;  a 
special  clause  in  the  agreement  provided  that 
none  of  the  companies,  parties  thereto,  should, 
by  any  of  the  devices  there  particularixed,  or  by 
any  other  means  or  inducement  wlmtBoever, 
cause  or  promote  the  said  traffic  to  go  or  paa, 
so  that  the  same  should  not  be  treated  as  part 
of  the  traffic  to  which  the  agreement  related, 
and  the  profits  derived  therefrom  be  apportioned 
accordingly.  The  plaintiflk  subeequently  ac- 
quired and  opened  a  new  roate  to  and  from  the 
termini  specified  in  the  agreement;  and  upon 
the  question  whether  the  traffic  prooeeds  of  this 
new  route  were  within  the  terms  of  the  agree- 
meilt^  the  Court  held,  that  the  agreement  only 
embraced  the  traffic  on  the  then  existing  line^ 
that  there  was  nothing  to  prevent  the  formation 
of  a  new  line  by  the  plaintiffi^  and  that  it  was 
not  compulsory  upon  them  to  bring  into  the 
common  fund  the  prooeeds  of  their  new  route. 
The  Midland  RaU,  Co,  v.  the  London  andNcrth- 
Weettm  RaU.  Co,,  831 

The  Court  will  not  imply  conditions  in  an  agree- 
ment, unless  it  is  satisfied,  from  eomethiag 
therein  expressed,  that  the  parties  necessarily 
intended  to  make  such  conditions.  Ibid. 

SemUe — ^the  agreement  would  have  been  illegal 
and  uUra  viret  if  it  had  contained  an  express 
or  implied  condition  prohibiting  nny  of  the 
companies  from  making  or  being  party  to 
the  making  of  any  new  linei,  except  on  the 
terms  of  the  agreement.  Ibid. 

— —  Costs  of  petition  for  re-investment  See 
Lands  Clauses  Consolidation  Act  And  see 
Vendor  and  Purchaser. 

RioiTALS.    See  Decree. 

RioiSTRATion — of  deeds.  See  Vendor  and  Pur* 
chaser. 


See  Priority. 

RB-INYX8TinNT  OP  PUROHABI-MOKST. 

Clauses  Consolidation  Act 


See  Lands 


Bklkabx  in  "EqviTY— adequacy  of  oontideratim 
for  agreement  to  releate  debt] — A,  being  indebted 
to  B,  entered  into  an  agreement  not  under  seal, 
for  the  repayment  of  the  money,  B.  to  hold  a 
policy  on  A.  s  life  as  security.  B.  died,  and  her 
executors  reckoned  the  debt  among  her  assets, 
and  paid  probate  and   legacy  duty  upon  it. 
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Commnoioationt  took  place  between  the  debtor 
and  the  executors  on  the  one  hand,  and  the 
execnton  and  residuary  legatees  on  the  other 
hand,  as  to  not  enforcing  the  debt  upon  pay- 
ment by  the  debtor  of  the  probate  and  legacy 
duty  thereon.  The  debtor  did  in  &ct  pay  such 
duties,  and  the  execntors  withdrew  their  claim 
on  the  policy,  but  neither  was  the  agreement 
surrendered  to  A.  nor  cancelled,  nor  was  any 
release  of  his  debt  executed.  On  appeal,  it  was 
held,  by  Lord  Juitke  Turner,  that  the  commu- 
nications amounted  to  an  agreement  to  release 
the  debt,  and  that  the  payment  of  the  duties 
was  sufficient  consideration ;  Lord  JuHice  Knight 
Bruce  not  dissenting,  but  doubting  whether, 
looking  at  the  difference  between  the  amount 
of  the  debt  and  the  dnties,  there  was  a  sufficient 
valuable  consideration.  Taylor  y.  Mawnere,  128 

RKX0TKNX88.    See  WilL 

Bkyivob — upon  deaih  of  90U  plaintif  who  had 
devised  the  property] — Where  a  sole  plaintiff 
dies  having  devised  the  subject  of  the  suit,  an 
order  of  revivor  may  be  obtained  under  the 
52nd  section  of  15  &  16  Vict.  c.  86.  Colyer  v. 
Colyer,  737 

Salb.    See  Auction.    Specific  Performance. 

ScHOOI*.    See  Free  Grammar  School. 

800TOH  DivOBCi.     See  Legitimacy. 

SooTOH  SsTTLBMBNT— i?n^ZM4  wUl :  douhU  pOT' 
twn»\ — Testator  by  his  will,  executed  in  Eng- 
land and  in  the  Englinb  form,  gave  legacies  to 
the  younger  children  of  his  deceased  daughter. 
By  a  settlement  of  prior  data  made  in  the 
Scotch  form  upon  his  daughter's  marriage,  he 
had  covenanted  to  pay  to  trustees  a  principal 
sum,  to  be  divided,  after  the  death  of  the 
parents,  among  the  younger  children  of  the 
marriage.  The  obligation  ^as  never  satisfied 
in  his  lifetime,  and  no  reference  t^  it  was  con- 
tained in  the  will.  The  legacies  were  in  excess 
of  the  portions  which  would  have  arisen  from 
the  settlement  :—ire/<i,  that  testator  placed 
himself  in  hco  parentis,  and  the  will  being  con- 
strued according  to  English  law,  the  legacies 
were  to  be  taken  in  satisfitction  of  the  provi- 
sions contained  in  the  settlement.  Campbell  v. 
CampbeU,  241 

Sboubitt  fob  CoBfTB^ under  Companies*  Act, 
1862, «.  69.]— When  B«ouriiy  for  costs  is  granted 
under  section  69.  of  the  Companies'  Act,  1862, 
such  security  will  be  substantial  security,  suited 
to  the  circumstances  of  the  case  ;  and  an  inquiry 
in  chambers  will  be  directed  to  determine  the 
proper  amount  The  Imperial  Bank  of  China, 
India  and  Japan  v.  the  Bmk  of  Hindustan,  China 
and  Japan,  678 

&%QjrMSFtnATiOJX— against  a  corporate  body  for 
breach  of  an  injunction :  appeal] — A  writ  of 
sequestration  will  issue  against  a  board  of 
health,  where  a  breach  of  an  injunction  haa 


been  clearly  committed.  Spoioes  v.  the  Banbury 
Local  Board  of  Health,  105 

Semble — It  is  immaterial  that  the  property  of  the 
board  is  held  under  acts  of  parliament,  upon 
specific  trusts,  for  public  purposes.    Ibid. 

Qucere — As  to  personal  remedies  against  the 
members  of  the  board.  Ibid. 

It  is  no  defence,  as  against  the  rights  of  an 
individual  plaintiff,  that  such  breadi  has  been 
incurred  in  behalf  of  public  interests.  Ibid. 

The  superior  Court  will  not  suepend  the  execution 
of  the  writ ;  any  application  for  such  purpose 
must  be  made  to  the  Court  below.  Ibid. 

Sebyiob— on  defendant  out  of  Jurisdiction :  Conso- 
lidated Order  X.,  BuU  7.]— The  Court  has  power, 
under  its  General  Orders,  to* direct  service  of  a 
bill  upon  defendant  resident  in  a  foreign  country, 
although  the  subject-matter  of  the  suit  is  not 
within  its  juiisdiction.  Coohney  v.  A  ndcrsan  and 
Foley  V.  Maillardet  not  followed.  Drummond  v. 
Drummmid,  780 

-^-.  See  Jurisdiction. 

Sbitlbmbnt— etmsentceum;  veMtimg:  power  of  ap- 
pointment:  implication] — ^The  rule,  that  none 
can  take  by  implication  upon  the  non-execution 
of  a  power  of  appointment  who  cannot  take 
under  an  execution  of  the  power,  only  applies 
where  there  are  no  means  of  ascertaining  the 
persons  intended  to  take  other  than  the  terms 
of  the  power.  Therefore,  where  real  estate  was 
settled  upon  trust  for  the  settlor  for  life,  with 
remainder  to  his  wife  for  life,  and  after  the 
death  of  the  survivor,  upon  trust  for  sale  and 
division  "  amongst  all  and  every  the  children  of 
the  settlor,  lawfully  begotten  or  to  be  begotten, 
in  snch  shitres  and  proportions,  manner  and 
form,  as  should  be  directed  by  any  will  or  codicil 
then  already,  or  at  any  time  thereafter  to  be, 
duly  executed  "  by  the  settlor,  with  no  gift  over 
in  default  of  appointment,  and  the  settlor  died 
without  exercising  the  power, — Held,  that  the 
above  rule  did  not  apply  ;  that  all  the  children 
took  vested  estates,  liable  only  to  be  divested  by 
the  execution  of  the  power  ;  and,  therefore,  that 
a  child  who  died  before  the  settlor  took,  in  de- 
fiiult  of  appointment,  equally  with  those  who 
survived.  Observations  upon  Woodcock  v.  Ren- 
neck  and  Winn  v.  Fenwiek.  Lambert  w,  Thwaitcs, 
406 

9if^  ^^  ^  f'B'^wre  of  prior  giffl—S.  W,  by 

deed,  settled  a  share  in  personal  estate  upon 
trust  for  himself  for  life,  and  afUr  his  decease  for 
A.  absolutely,  with  a  gift  over  *'in  case  A. 
should  die  in  the  lifetime  of  the  said  J.  W."  A. 
was  in  fact  dead  at  the  date  of  the  deed  i—Held, 
that  the  gift  over  took  effect.  Beimes  v.  Jen- 
nings,  675 

validity  of  order  of  Divorce  Court:  separate 

estate  of  wife]— A  sum  of  money,  the  wife's  for- 
tune, had  been  settled  on  marriage,  to  the  sepa- 
rate use  of  the  wife  for  life.  A  decree  of  divorce 
having  been  pronounced  against  her,  at  the  suit 
of  the  husbaad,  the  Jud^  Ordinary  made  an 


xxvm 


INDEX- 


[N.S. 


order,  under  the  22  fc  SSYiot.  c.  61.  s.  5,  tUft 
the  trustees  of  the  settlement  should  stand 
possessed  of  the  fund,  in  trust  for  the  person 
who,  under  the  settlement,  would  hav«  been 
entitled  were  the  wife  dead.  The  fond  being  in 
court,  the  husband,  as  the  person  so  next  entiUed, 
applied  fur  an  order  for  the  payment  of  the  in- 
come to  him.  Hie  Master  of  the  Rolls  considered 
that  the  Couct  of  Divorce  had  no  jurisdiction  to 
make  the  original  order,  and  refused  the  appli- 
cation; but  the  Lorda  Juaticea  held  thai  the 
Court  of  Divorce  had  jurisdiction,  and  ordered 
the  inoome  to  be  paid  to  the  husband.  PtaU  t. 
JeMur,  ex  parte  Jenner,  682 

See  Baron  and  Feme. 

Sbip  and  SBOTiKQ—collieum  ai  $ea:  loet  of  life  of 
eeamen :  extent  of  liabilitjf  of  owner  of  the  skip 
eausing  the  loee:  statute,  repeal  of] — The  liability 
of  a  shipowner  in  respect  of  loss  of  life  to  the 
seamen  of  a  ▼easel  run  down  by  his  sh)p,  extends 
to  and  is  measured  by  15/.  (and  not  8/.)  per 
registered  ton  of  such  ship.  Olakolm  t.  Barketf 
259 

The  statutes  17  &  18  Vict.  o.  104.  se.  504,  505. 
and  17  k  18  Vict.  c.  120.  s.  4,  were  intended  to 
modify,  but  not  to  repeal,  9  &  10  Vict.  0.93, 
and  shipowners  remained  liable  under  the  latter 
statute,  except  so  fiur  as  their  liability  was 
limited  by  the  former  statutes,  and,  subsequently, 
by  25  &  26  Vict  a  63.     Ibid. 

Efleot  of  the  repeal  of  a  statute  which  modified  a 
former  statute  considered.    Ibid. 

—  eoUiaion  at  tea :  lott  of  life  of  teamen :  lia- 
bility of  owner  of  thip  eatuing  loee :  extent  of 
damages :  cUetribution] — The  liability  of  a  ship- 
owner in  respect  of  loes  of  life  to  the  seaoien  of 
a  Tessel  run  down  by  his  ship  is  not  limited  to 
30/.  for  damages  payable  in  each  case  of  death; 
and  this  rule  applies  to  all  cases,  whether  the 
Board  of  Trade  do  or  do  not  institute  proceed- 
ings in  respect  of  such  loss  of  life.  OlaKolm  ▼. 
Barker,  657 

Where  the  damage  sustained  by  all  the  daimants 
exceeds  in  the  ajsgregate  the  whole  amount 
for  which  the  shipowner  is  liable  (viz,  at 
the  rate  of  15/.  per  registered  ton  of  his  obip) 
the  fund  must  be  distributed  rateably  amongst 
all  the  claimants  in  proportion  to  the  damages 
sustained  by  them  respectively;  but  where  the 
whole  amount  of  damages  ia  less  than  the  whole 
amount  for  which  the  shipowner  is  liable,  the 
amount  of  damages  sustained  by  each  claimant 
is  to  be  paid  in  full.    Ibid. 

SoLiciTOB.    See  Attorney  and  Solicitor. 

SoLioiTOB  AND  Clisnt— 2im  on  docvmente :  ba/nk- 
ruptcy :  ditdiarge  of  so/iotor] — M,  one  of  the 
partners  in  a  trading  firm,  also  carried  on  busi- 
ness as  a  solicitor  in  co* partnership  with  L.  The 
solicitors'  firm  was  employed  by  the  trading  firm. 
The  trading  partners  became  bankrupt,  but  the 
business  of  the  solicitors*  firm  was  continued  by 
L.  alona  The  assignees  of  the  bankrupts  em- 
ployed fresh  soUoitors.  Before  the  bankruptcy  one 


of  the  partners  in  the  trading  firm  had  retired: 
— Hdd,  first,  that  the  bankruptcy  of  the  tradiog 
firm  was  a  discharge  of  the  solicitors  by  thdr 
clients,  and  that  the  soUcttors  were  entitled  to 
their  lien;  secondly,  that  the  retiring  partner  in 
the  trading  firm  was  discharged  by  the  dissola- 
tion  of  the  solicitors*  partnenhip,  caused  by  the 
bankruptcy  of  the  teading  solicitor,  and  was 
entitled,  on  the  nsnal  undertaking  as  to  payment 
of  the  solicitors*  costs,  to  have  all  papers  which 
belonged  to  him  alone  delivered  np  to  him.  /« 
reMoee,  554 

— -»  See  Undue  Inflaeoee. 

Sncmo  PKErosMAircs — agrttmiM  mtoZid  fir 
inadequacy  of  ctnuideration  and  on  ground  of 
mittake}--^,  a  merchant  in  Calcutta,  was  tenant 
for  life  of  real  estate  in  England,  with  remamder 
to  D.  for  life,  with  remainder  to  H.  in  tail  D. 
managed  the  estate.  In  June,  1863,  J.  became 
insolvent,  and  his  property  was  vested  in  C,  the 
official  assignee  of  the  Insolvency  Court  at  Cal- 
cutta. On  the  6th  of  August,  1863,  C.'s  agent 
in  England  applied  to  D.  for  information  as  to 
J.'s  property  in  England,  which  D,  after  re- 
peated applications,  supplied  on  the  21st  of 
October.  On  the  3Uth  of  October,  C.*s  agent 
having  threatened  at  once  to  cut  the  timber  on 
the  estate,  an  agreement  was  signed  by  D.  and 
H.  and  the  ag^nt,  whereby  it  vras  agreed  that 

C.  should  be  entitled  to  the  timber  as  if  it  bad 
been  cut  and  removed  on  the  15tb  of  August ; 
that  D.  and  H,  according  to  their  present  or 
future  interests  in  the  property,  would  cany 
out  the  agreement;  that  the  agreement  should 
not  give  C.  any  right  besides  what  he  had  or 
oould  have  exercised  on  the  15th  of  August,  sad 
that  C.  should  not  cut  any  timber  before  the  1st 
of  December,  1863.  J.  died  on  the  24  th  of  Sep- 
tember, 1863,  and  his  death  was  known  toC. 
on  the  next  day,  but  was  not  known  either  to 

D.  or  H,  or  to  C.'s  agent,  until  November, 
1863  >-Held,  by  the  Master  of  Ae  MoUe,  and, 
on  appeal,  by  the  Lords  JuMtiees,  that  the  agree- 
ment was  invalid  for  inadequacy  of  oonsidera- 
tion,  and  on  the  ground  of  mistake;  and  sesiUe, 
by  the  Master  of  the  Molls,  also  on  the  ground 
that  the  death  of  J.  was  known  at  the  time  to 
C,  though  not  to  his  agent;  and  a  bill  filed  by 
C.  to  have  the  benefit  of  the  agreement,  and  an 
appeal  from  the  judgment  of  the  Matter  of  the 
RoUs,  were  dismissed,  with  costs.  Cochrane  v. 
WiUis,  36 

hy  Appellate  Court:    title]  —  An  appellate 

Court,  notwithstanding  its  impression  in  &voar 
of  the  v6ndor*s  title,  will  not  decree  speeifio 
performance  in  opposition  to  the  decision  of 
the  Court  below  that  a  good  title  cannot  be 
made,  unless  such  decision  be  clearly  wrong. 
Collier  v.  M*£eam,  144 

contract  on  hdialf  of  a  Joint-stock  company 

under  seat] — A  person  acting  under  the  expresB 
authority  of  a  company  incorporated  under  the 
Joint-Stock  Companies*  Act,  1856,  in  the  year 
1865  entered  into  a  oontnct^  by  writing  not 
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under  aeal,  to  parahase  land  on  beba)f  of  the 
oompHO J : — HM,  in  a  suit  for  specific  perform- 
anoe,  that  the  list  section  of  the  above-men- 
tioned act  wan  not  repealed  as  to  companies 
incorporated  under  that  act  by  the  205th  section 
of  the  Companies'  Act,  1862,  and  the  company 
was  bound  by  the  contract.  Prince  V.  Prince, 
290 

—  avard:  mutual  relief :  appeal:  right  iobeffin] 
— An  award  directed  the  execution  of  a  lease 
to  the  plaintifif  of  certain  portions  of  a  railway 
running  over  the  defendant's  land,  and  further 
provid^  that  the  lessor  might  from  time  to 
time  require  the  lessee  to  supply  engine-power 
during  such  time  as  he  should  keep  an  engine 
or  engines  for  use.  Twelve  months  after  the 
date  of  the  award,  the  plaintiff  filed  a  bill  for 
specific  performance,  and  the  Vice  Chancellor 
Wood  decreed  specific  performance  of  so  mueh 
of  the  award  as  related  to  the  execution  of  the 
lease ;  and,  by  the  same  decree,  after  declaring 
that  the  defendant  was  entitled  during  the  con- 
tinuance of  the  lease,  and  during  such  time  as 
the  lessee  should  keep  an  engine  or  engines  for 
use,  but  not  otherwise,  to  require  the  lessee  to 
supply  engine-power,  awarded  an  injunction  to 
restrain  the  plaintiff  from  interfering  with  the 
defendant  in  the  enjoyment  of  his  rights  and 
privileges.  But  upon  appeal  to  the  Lord  Chan- 
cellor, this  decree  was  reversed,  on  the  gpronnd 
that  the  relief  was  not  mutual,  inasmuch  as 
specific  performance  could  not  be  granted  of  the 
portion  of  the  award  which  required  the  plain- 
tiff to  supply  engine-power.  Blackett  ▼.  Bates, 
324 

SembU—The  deUy  of  the  plaintiff  in  filing  his 
bill  having  becm  caused  by  his  own  proceed- 
ings at  law  to  set  aside  the  award  would  have 
been  fatal  to  his  success,  if  there  had  been  no 
other  objection.  Ibid. 

Upon  an  appeal,  by  the  defendant,  from  a 
decision  overruling  a  demurrer,  and  also  from 
the  whole  decree,  the  plaintiff  is  entitled  to 
begin.   Ibid. 

volumtary  tettlement:  valuable  ecnnderation  : 

27  Bliz.  c.  i  :  parties]— A,  executed  a  settlement 
of  hereditaments,  of  which  she  was  owner  in  fee 
simple,  on  hertelf  for  life,  and,  on  her  decease, 
on  her  nephew  B.  in  fee.  The  considerations 
expressed  on  the  deed  were  natural  love  and 
affection,  and  a  covenant  by  B.  to  indemnifv 
A.  against  incumbrances.  But  it  appeared, 
from  extrinsic  evidence,  that  an  agreement  by 
6,  carried  out,  at  considerable  expense,  by  him 
subsequently  to,  but  on  the  faith  of  the  execu- 
tion of  the  settlement,  to  change  his  place  of 
residence  at  A.*8  desire,  was  also  a  consideration. 
A.  afterwards  contracted  to  sell  the  estate  to 
a  stranger  ;  and  the  purchaser  commenoed  the 
present  suit  for  specific  performance  of  the 
contract  against  A.  and  B.  The  bill,  on  appeal 
by  B,  was  dismissed  by  the  Lords  Justices  (re- 
versing the  judgment  of  the  Master  of  the  Rolls), 
on  the  ground  that,  regard  being  had  to  the 
covenant  of  indemnity  and  the  agreement  for 
change  of  residence,  the  settlement  was  not 


voluntary  and  without  consideration.  Townend 
V.  Toker,  608 

The  Court,  in  considering  the  question  whether 
a  settlement  be  or  be  not  voluntary,  does  not 
regard  theamountof  the  consideration  for  the  set- 
tlement, but  simply  whether  the  transaction  be 
bona  fide  one  of  bargain  or  of  gift  merely.  Ibid. 

Semble  —  l^eTmiiM  taking  interests  under  a  settle- 
ment of  realty  alleged  to  be  voluntary  are 
properly  made  parties  to  a  suit  for  spfccifio  per- 
formance commenced  by  a  subsequent  purchaser 
against  his  vendor,  the  settlor.     Ibid. 

Semble  —  Where  a  settlement  has  been  decreed 
to  be  set  aside  as  voluntary,  and  therefore 
void  as  against  a  purchaser,  the  Court  will  not 
hold  the  purchase-money  of  the  realty  subject 
to  the  trusts  of  the  settlement.  Ibid. 

Leach  V.  Dene  noticed  and  disproved.    Ibid. 

railway  company:    landowner:  interests  of 

public :  mandatory  injunction  :  damtiges]—A 
railway  company  agreed  with  a  landowner  to 
nutke  a  certain  bridge  and  other  accommodation 
works ;  and  upon  Uie  works  being  commenced 
in  a  manner  at  variance  with  the  agreement,  the 
landowner  filed  his  bill  for  the  specific  perform- 
ance of  the  agreement,  and  for  an  injunction  to 
restrain  the  completion  of  the  works  in  progress. 
The  motion  for  the  injunction  was  onlered  to 
stand  over  until  the  hearing  of  the  cause,  upon 
the  company's  undertaking  to  deal  with  the 
works  as  the  Court  should  direct.  Before  the 
hearing  of  the  cause  the  works  were  completed, 
and  the  line  of  railway  opened  for  public  use : — 
Held,  that  although  the  plaintiff  bad  sustained 
some  damMTO  by  the  variation  from  the  agree- 
ment, the  Court,  taking  into  consideration  the 
safety  and  convenience  of  the  public,  must  refuse 
him  any  relief  except  in  damages.  Raphael  r. 
the  Thames  Valley  RaU.  Co.,  669 

baaikruptcy  of  purchaser:    staying  proceed' 

ings] — A  purchaser,  against  whom  the  vendor 
had  obtained  a  decree  for  specific  performance, 
subject  to  a  reference  as  to  title,  became,  in  the 
interim,  bankrupt,  and  his  aarignee  declined  to 
accept  the  contract.  The  chief  clerk  made  his 
certificate  of  good  title: — Held,  upon  further 
consideration,  that  an  order  should  be  made 
staying  all  proceedings  in  the  sntt,  without  pre- 
judice to  any  application  which  the  plaintiff 
might  be  advised  to  make  under  the  Bankruptcy 
Act  of  1849.  KeU  v.  Nokes,  729 

—  payment  into  eouH :  possession  under  prior 
titlel^T^e  purchasers  of  a  mining  property, 
subject  to  leases,  were  in  possession  of  part  as 
lessees,  and  were  working  and  disposing  of  the 
minerals,  bnt  they  had  paid  no  rent  since  the 
time  when,  aooormng  to  the  agreement,  posses 
rion  was  to  be  given.  Upon  motion,  after  answer, 
in  a  suit  for  specific  performance  by  the  vendors, 
for  payment  into  court  of  the  balance  of  the 
purchase- money,  — J7e/cl,  that  the  defendants 
could  only  be  required  to  pay  into  court  the 
rent  in  arrear.     Robertshaw  v.  Bray,  844 

See  Pleading.  Vendor  and  Purchaser. 
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Statute,  Constbuction  ov-^municipal  corpora- 
tion:  compuUtfrypowert  of  taking  land  for  public 
improrement$:  to  what  extent  to  bt  exerriaed: 
meaning  of  the  word  ** »treet^]'^A  public  body 
intruAted  by  the  legitUtare  to  oonatraot  a  public 
work  for  the  public  advaatage  and  with  no 
profit  to  themaelyes,  was  authorised  to  take 
ooropuleorily  more  land  than  was  required  for 
the  purpose  of  effecting  the  improvemeote  spe- 
cified in  their  act,  with  certain  powers  of  dispos- 
ing of  superfluous  lands : — ffeld^  that  they  were 
entitled  to  take  the  whole  of  the  lands  scheduled 
in  their  act,  even  though  with  the  avowed  object 
of  re  selling  a  portion  of  such  lands  to  a  railway 
company;  one  of  the  purposes  of  their  act  being 
to  obtain  money  for  the  improvements.  Held, 
also,  that  they  were  not  incapacitated  from 
taking  the  whole  of  the  Unds  comprised  in  the 
schedule,  although  before  they  obtained  their 
power  to  take  land  they  had  contracted  oondi* 
tionally  upon  their  obtaining  such  power  to  sell 
the  Itftids  for  a  certain  sam.  In  soeh  a  case  the 
intention  of  the  legislature  may  be  gathered 
from  the  cLausee  of  the  act  generally.  GaUoway 
V.  the  Mayor,  Commonalty  and  Ciiiaent  of  Lon- 
don and  the  Metropolitan  RaU.  Co.,  and  The 
Mayor,  Commonalty  and  Citizene  of  London  v. 
OaUoway  (House  of  Lords),  477 

The  word  ''street**  means  a  thoroughfare  with 
houses  on  both  sides,  not  merely  a  road  or  foot- 
way. Ibid. 

Statiko  ^ROOEKDisan^-under  decree  pending 
appeal  to  the  Hoaee  of  Lords:  interim  oilowanee 
to  reepondeni  for  maintenanee  ecnd  for  coflte] — 
Defendant  in  this  suit,  against  whom  a  decree 
had  been  obtained  ordering  plaintiff  to  be  let  into 
possession  of  certain  real  estates,  appealed  to  the 
House  of  Lords,  and,  pending  the  appeal,  refused 
to  deliver  up  possession  of  the  premises.  Plaintiff 
moved  in  the  Court  below  to  have  the  decree  en- 
forced- Upon  across-motion,  by  defendant,  to  stay 
proceedings,  plaintiff,  who  was  in  indigent  cironm- 
atanoes,  declining  to  give  security  for  repayment 
of  the  rents  and  profits  in  case  of  the  decree 
being  reversed,  an  order  was  made  to  stay  all 
proceedings  under  the  decree  with  reference  to 
the  delivery  of  possession  of  the  real  estate,  de- 
fendant undertaking  to  pay  the  rents  and  profits 
into  court ;  plaintiff  to  receive  an  interim  allow- 
ance for  maintenance  and  for  costs  of  defending 
the  appeal.    Barre  v.  PewheSy  188 

Stoppaob  m  Transitu — delivery  on  board  general 
ship  of  which  vendee  it  regietered  owner:  juris- 
diction to  direct  inquiry  as  to  damages  where 
goods  delivered  by  warehouseman  after  notice  of 
claim  but  before  bill  filed] — Where  goods  have 
been  contracted  to  be  sold  to  one,  delivery  of 
such  goods  by  the  vendors  on  board  a  ship 
ostensibly  belonging  to  a  firm  of  which  the 
vendee  is  a  member,  and  of  which  ship  he  is 
sole  registered  owner,  is  not  a  delivery  of  such 
goods  to  the  vendee,  so  as  to  exclude  the 
vendor's  right  of  stoppage  in  transitu,  if  such 
ship  is  a  general  ship  and  takes  up  the  goods  in 
course  of  one  of  its  regular  trips,  even  though 
the  bills  of  lading,  signed  by  the  captain  for 


such  goods,  should  be  made  in  fitvour  of  the 
vendee  and  his  assigns,  and  one  of  such  bills 
should  be  retained  by  the  captain.  Sdiotsmans 
V.  the  LaneaJure  and  YorkAire  RaiL  Co., 
100 
A  warehouseman  having  goods  in  his  custody 
parted  with  some  of  them  by  ord«r  of  the  depo- 
sitor, after  notice  of  an  adverse  claim,  but  before 
bill  filed  i^ffeld,  that  the  Court  had  jurisdiction 
to  direct  an  inquiry  as  to  damages  in  respect  of 
the  goods  so  parted  with.  Ibid. 

SUBPOITA.     See  Practice. 

SucoBBSioir  Duty— testator  domiciled  abroad]— 
The  operation  of  the  Succession  Duties  AJst, 
16  k  17  Vict  c.  51,  is  confined  to  suooessions 
to  which  persons  become  entitled  by  the  laws  of 
this  country.  Therefore,  where  a  testator,  do- 
miciled abroad,  died,  leaving  pure  personalty 
situate  in  England, — Held,  ^Mi  no  snccesiioii 
doty  was  payable  in  respect  thereof.  Wattacs  v. 
the  Attorney  General,  124 

SUBTIVORBHTP— Otttis  of  proof :  next-i^-kin]—'Bj 
a  marriage  settlement  a  sum  of  stock  was  limited, 
after  the  death  of  the  survivor  of  the  husband 
and  wife,  to  the  children  of  the  marriage  upon 
certain  conditions,  and,  in  default,  to  the  wife 
absolutely  if  she  should  survive  her  husband. 
The  husband  was  shot  by  the  Sepoys  in  the 
Indian  Mutiny.  On  the  same  day  tJie  mother 
escaped  with  the  only  child  of  the  marriage 
eight  months  old,  and  its  nurse,  a  native  woman. 
The  nurse  and  child  were  separated  from  the 
mother  durinsr  the  escape,  and  no  evidence  wai 
ever  produced  of  the  subsequent  fiite  of  the  child. 
Five  months  afterwards  the  mother  was  mur- 
dered at  Lucknow.  Seven  years  having  elapsed 
since  her  death,  a  petition  for  payment  of  the 
trust  fund  out  of  court  was  presented  by  her 
next-of-kin  (assumiog  that  she  survived  the 
child ),  the  responden  ts  being  the  next-  of-kin  of  the 
child  (assuming  it  to  have  survived  its  mother) : 
— Held,  upon  the  authority  of  Underwood  t. 
Wing,  that  the  onus  of  proof  lay  upon  the  re- 
spondents to  shew  their  Utle.  /n  tie  Oreene^s  Set- 
tlement TrusU,  252 

Taxatiob  op  Cosn—ihird  eounsd  :  perusal  of 
depositions  taken  abroad]-^ln  a  case  where  the 
evidence  was  voluminous  and  required  cardul 
consideration,  the  costs  of  a  third  counsel  were 
allowed.  An  allowance  was  made  to  solicitors 
in  England  for  perusing  depositions  taken  abroad. 
Wentworth  v.  Lloyd,  642 

higher  and  lower  scale:  dtarge  for  at- 
tending to  settle  minutes  of  decree]— The  lower 
scale  of  costs  ordered  by  the  above  regu- 
lation only  applies  when  the  gross  amoaot 
of  the  estate  is  below  1,0002.  at  the  time  of 
filing  the  bill,  not  when  the  net  amount  is  at 
that  time  below  that  sum.  A  solictor  is  entitled 
to  charge  for  settling  the  minutes  of  an  order 
actually  made,  although  such  order  never  was 
in  minutes.  In  re  Beece^s  Estate;  Oould  v. 
Oould,  794 
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TurAKT  FOB  Lm.    See  Apporti<miDent. 

TxTHB — AUotment  in  lieu  of.  See  Inclosare 
Act. 

TvLADE'MABK—anignabUiiy  of  property  in:  colour- 
abU  imitaiion:  tffect  ofmureprtuntation  amount- 
ing to  a  fraud  on  ^j>u6Ztc]— MiBrepreeentaiioDB 
io  a  tmde-iqark,  amounting  to  a  fraud  upon  the 
public,  will  disentitle  the  person  making  such 
misrepreeentationH  to  protection  in  a  court  of 
equity  against  a  rival  trader ;  and,  as  a  general 
rule,  a  mis-statement  of  any  material  fact  calcu- 
lated to  impose  upon  the  public  will  be  sufiBcient 
for  the  purpose :  e.  g.,  a  trade-mark  representing 
an  article  as  protected  by  a  patent,  when  in  fact 
it  LB  not  so  protected,  or  a  trade- mark  fiiilsely 
representing  an  article  as  the  production  of  an 
artist  of  special  skill ;  or  of  a  place  of  special 
adaptation.  Leathtr  Cloth  Company  (Limited) 
V,  the  American  Leather  Cloth  Company  {Limited), 
(House  of  Lords),  63 

Though  a  man  may  assign  his  business  trade- 
mark in  the  sense  of  having  a  right  to  the  use 
of  his  firm  and  of  his  trade-mark  as  belonging 
thereto,  that  proceeds  upon  the  ground  that  the 
use  of  the  name  of  the  firm  is  not  understood  in 
trade  to  signify  that  certain  individuals,  and  no 
others,  are  engaged  in  the  concern.     Ibid. 

Though  a  man  may  have  a  property  in  a  trade- 
mark in  the  sense  of  having  a  right  to  exclude 
any  other  trader  from  the  use  of  it  in  sell- 
ing the  same  description  of  goods,  it  does  not 
follow  that  be  can  in  all  cases  give  another  per- 
son a  right  to  use  it  or  to  use  his  name,  because 
he  cannot  give  to  them  the  right  to  practise  a 
fraud  upon  the  public.     Ibid. 

What  amounts  to  a  colourable  imitation.  Ibid. 

The  distinction  in  the  case  of  Enddttin  v.  Vick 
commented  on.     Ibid. 

—  trademark:  qualified  mitrqnteentation'] — 
The  defendants  bought  a  quantity  of  thread 
which  had  been  spooled  by  W.  &  Co.,  and  bore 
the  name  "J.  W.  &  Go."  upon  the  spools,  but 
which,  as  they  alleged,  they  believed  to  have 
been  manufactured  by  the  plaintiff;  and  upon 
a  subsequent  sale  of  the  thread  they  positively 
represented  to  the  purchaser  that  the  thread 
was  of  the  plaintiff's  manufacture,  and  described 
it  in  the  invoice  by  certain  numbers  peculiar  to 
the  plaintiff's  goods,  but  at  the  same  time  in- 
formed the  purchaser  that  their  immediate 
renders  were  J.  W.  &  Co.,  whose  names  the 
spools  still  bore.  The  purchaser  afterwards  sub 
stituted  on  the  spools  the  plaintiff's  name 
and  marks  for  the  name  J.  W.  &,  Co.,  and 
packed  and  sold  the  spools  so  altered  in  old 
boxes  of  a  peculiar  character,  in  which  the 
plaintiff's  thread  had  been  sold  .—Held,  that  the 
representation  of  the  defendants  was  not  such 
as  would  justify  the  Court  in  granting  an  injunc- 
tion against  them,  and  the  bill  was  dismissed, 
without  costs.     Aineworth  v.  Walmetleyt  852 

Tbust  and  TRVBTJt^—liahility  of  trustee  for  fraud 
committed  on  him  by  aolieitor:  breach  if  Irtwij — 
A  sole  trustee  committed  the  trust-fund  to  a 
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solicitor  of  good  practice  and  repute  to  invest  on 
mortgage.  'Die  solicitor  appropriated  the  money ; 
but  he  delivered  to  the  trustee  a  fictitious  con- 
ditional surrender  of  certain  copyhold  lands 
for  securing  the  amount,  but  no  receipt  for  the 
money  was  inclosed.  The  lands  included  in  the 
pretended  surrender  were  aotnally  the  property 
of  the  person  by  whom  the  surrender  was  ex- 
pressed to  be  made,  and  of  ample  value.  The 
solicitor  regularly  paid  the  interest  on  the  money 
till  his  death,  eight  years  afterwards,  when  the 
fraud  was  discovered  : — Hdi^  that  the  executor 
of  the  trustee  was  liable  to  make  good  the  fund 
out  of  the  assets  of  his  testator.  Boetock  v. 
Fhyer,  28 

— —  HUlement :  aeeepianee  and  breach  of  trutt : 
separate  U9e:  (tequieseenee  by  married  Wfrnan] — 
By  a  marriage  settlement,  700/.,  then  in  the 
hands  of  H,  was  agreed  to  be  transferred  to  the 
joint  account  of  H.  and  two  other  trustees,  to 
be  held  by  them  upon  trust  to  pay  the  ssme  to 
the  lady  at  her  request  in  writing,  and,  subject 
thereto,  upon  trust,  for  her  separate  use,  and  on 
her  death,  as  she  should  by  will  appoint ;  with 
certain  trusts  over  in  default.  The  money  was 
left  for  many  years,  with  the  lady*s  acquiescence, 
in  the  hands  of  H,  who  advanced  to  the  husband 
the  greater  part  of  the  principal,  as  to  2001. 
with  the  lady's  knowledge,  but  not  by  her  re- 
quest in  writing  :—ffeld,  that  H.  was  liable  to 
replaoe  the  500/.  but  no  more,  and  that  the  lady 
was  disentitled  to  relief  against  the  other  tnxs- 
tees  by  reason  of  acquiescence.  Jones  v.  Biggins, 
403 

A  trustee  who  has  duly  executed  a  trust-deed 
must,  in  the  absence  of  special  circumstances, 
be  bound  by  that  indication  of  his  acceptance  of 
the  trust,  and  will  not  afterwards  be  heard  to 
say  that  he  thought  he  was  merely  signing  as 
a  witness.  Ibid. 

— —  constructive  trust:  vendor  dying  intestate] — 
Where  a  person  seised  in  fee  of  land  which  a 
railway  company  were  empowered  to  take  com- 
pulsorily,  entered  into  a  voluntary  agreement 
for  sale  with  the  company ;  and  after  the  pur- 
chase-money had  been  paid,  and  the  company 
had  taken  possession  and  had  accepted  the  title, 
the  vendor  died  intestate,  leaving  an  infant 
heir-at-law;  it  was  held,  the  heir  at-Iaw  was  a 
trustee  within  the  Trustee  Act,  1850.  In  re 
RusseWs  Bstale,  461 

— —  vesting  order:  copyholds:  consent  of  lord: 
disclaiming  devisee] — Where  a  person  to  whom 
a  trust  estate  in  copyholds  is  devised  disclaims, 
a  vesting  order,  vesting  in  a  new  trustee  the 
estate  and  interest  in  the  copyholds,  which 
would  have  vested  in  the  discUimiog  trustee,  if 
he  had  accepted  the  devise,  is  regular.  The  con- 
sent of  the  lord  is  not  necessary  to  a  vesting 
order  of  oopyholds,  but  his  right  to  his  fine  is 
not  prejudiced  by  such  an  order  if  made  without 
his  consent.  If  the  order  is  to  be  made  without 
the  consent  of  the  lord,  he  ought  not  to  be 
served  with  the  petition.  Paterson  v.  Pater- 
son,  518 
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Tbust  and  TBUsm  (oontinued)— /of)g^  hy  $oli- 
eUor:  purehoier  for  value:  eotutructire  notice] — 
The  equitable  doctrine  of  oonsiniotive  notice  m 
between  nolicitor  snd  client  is  fonnded  on  the 
principle  that  the  solicitor  is  **  alter  ego,"  and 
his  knowledge  is  the  dienVs  knowledge.  BomiT' 
eUr.  Savage,  627 

A  solicitor,  one  of  three  trustees,  executed  an 
assignment  of  leaseholds^  forming  part  of  the 
trust  estate;  to  a  purchaser  for  value.  The  soli- 
citor, who  had  acted  as  such  for  all  parties,  had 
forged  the  necessary  written  consent  of  the  eesftn 
qme  irud  to  the  sale,  and  the  signatures  of  his 
two  co-trustees  to  the  assignment : — Hdd,  that 
the  genuine  execution  of  the  assignment  by  the 
solicitor  passed  the  legal  estate  in  one- third  of  the 
property,  but  that  no  beneficial  interest  passed 
to  the  purchaser  on  the  ground  of  construcUTe 
notice, — the  cireumstanoe  of  frand  on  the  part  of 
the  solicitor  not  afieoting  the  general  rule.  Ibid. 

appointment  of  new  trutteee :  addUionai  evi- 
dence on  appeall — ^The  rules  adopted  by  the  Court 
in  appointing  new  trustees  are,  first,  the  Court 
will  have  regard  to  the  wishes  of  the  person  by 
whom  the  trust  has  been  created,  if  expressed  in 
the  instrument  creating  the  trust,  or  clearly  to 
be  collected  from  it;  secondly,  the  Court  will 
not  appoint  a  person  to  be  a  trustee  with  a  view 
to  the  interests  of  some  and  in  opposition  to 
that  of  others  of  the  ceMuit  que  truaient;  thirdly, 
the  Court  will  have  regard  to  the  question 
whether  the  appointment  of  a  proposed  person 
will  promote  or  impede  the  execution  of  the 
trust.  On  a  rehearing  of  a  petition  for  the  ap- 
pointment of  new  trustees,  evidence  of  what 
had  taken  place  since  the  hearing  before  the 
Matter  of  the  RoUe  was  admitted  for  the  purpose 
of  deciding  the  question  of  fitness  of  a  proposed 
trustee.    Inre  Tempett,  682 

— ^  inreetment  of  truet  moneyt:  Exchequer  hUh: 
ConeoU:  General  Order,  Feb.  1, 1861)--Where  a 
private  act  of  parliament  directed  that  moneys 
arising  from  certain  trust  estate,  and  paid  into 
court,  should  be  invested  in  Navy  Victualling  or 
Exchequer  bills,  the  Court,  upon  the  petition 
of  the  trustees,  directed  th«  investment  of  such 
moneys  in  consols.  Ex  parte  the  Trusteee  of  the 
Birmingham  Bluecoat  School,  8S7 

— —  Trustee  ReHef  Act :  code  of  aeeuranee  com- 
pony] — An  assurance  company  properly  paying 
money  into  court  under  the  Trustee  Relief  Act 
are  entitled  to  costs  as  between  solicitor  and 
client     /n  re  WeWe  Policy,  860 

costt:    temanit  for   /t/r]— On    the    25th    of 

July,  1864,  an  order  was  made  for  the  pay- 
ment of  the  dividends  on  a  sum  of  stock 
paid  into  court  under  the  Trustee  Relief  Act, 
10  &  11  Vict.  c.  96,  to  the  person  entitled  thereto 
for  life.  On  the  12th  of  June,  1866,  the  Court, 
on  the  application  of  the  tenant  for  life,  made 
an  alteration  in  the  order  of  the  26th  of  July, 
1864,  by  directing  the  costs  of  the  petitioner  to 
be  paid  out  of  the  corpus.  Jn  re  TamntrU  Trusta, 
nnd  Inre  Trustee Eeluf  Act,  680 


Trusts  for  wifo*s  next-of-kin.  See  limit- 
ations. Statute  of. 

See  Administration  of  Estote.    Baakrapt 

Costs. 

Ukdub  IVTLXmcE—cof^ldeniial  rdaiHom:  dieni 
and  legal  adviser} — Where  a  person  has  once 
been  establiriied  in  a  confidential  relation 
to  another,  the  former  is  under*  incapacity  to 
accept  firom  the  latter  a  material  benefit  except 
on  positive  proof  that  the  relation  ot  confidence 
had  at  the  time  actually  determined,  or  that  the 
donor  had  competent  and  independent  advice. 
Circumstanoes  of  age  and  business  capacity  are 
immaterial  where  a  confidential  relationship 
exists.  In  the  absence  of  wuila  Jtdes  trifling 
gifts  are  not  within  the  rule.  Ehodes  v.  Bate, 
267 

YxiTDOR  AND  PuBCRABSB — suppression  of  fact 
relating  to  tide] — A  vendor  is  bound  to  disi^oae 
every  fact  within  his  knowledge  relating  to  his 
tiUe.  Where  a  vendor  has  knowingly  suppressed 
a  defect  in  title,  the  Court  will  not  allow  him 
to  force  the  tiUe  upon  the  purdiaaer,  although 
in  the  conditions  of  sale  he  has  employed'gene- 
ral  words  large  enough  to  include  the  defect. 
Freme  v.  Wright  observed  upon.  Edwards  v. 
YFtdhnir,  re  Brayne*s  Purchase,  48 

—  parties  tosalewhere  contract  for  sale  hy  mort- 
gagor who  dies  before  completion] — Where  the 
vendor  of  real  estate,  which  was  subject  to  a 
mortgage  in  fee,  died  before  completion  of  the 
contract  for  sale,  intestate  as  to  his  real  estate, 
it  was  held,  his  heir-aMaw  was  a  ncoeanary  party 
to  the  conveyance,  in  addition  to  hia  executor 
and  the  mortgagee.    Duly  v.  Nalder,  52 

-  eonstruetire  notice  of  prwr  ineumbranoe: 
registration  of  memorandum  of  deposit  .>  prioritia: 
tacking  by  equitable  mortgagee :  examinatiem  of 
titte-deedt] — Constructive  notice  of  a  prior  un- 
registered incumbrance  affeeting  lands  in  Mid- 
dlesex is  as  efiectual  as  actual  notice.  Wormald 
V.  MaiUand,  69 

A  registered  marriage  settlement  of  leaseholds 
in  Middlesex  postponed  to  an  equitable  mort- 
gage of  the  same  property  by  deposit  prior 
in  date^  but  regintered  subsequenUy  to  the  set- 
tlement, the  trustees  of  the  settiement  being 
held  to  have  had  constructive  notice  of  the 
equitable  mortgage  in  consequence  of  their  not 
having  inquired  for  the  title-deeds  when  the 
abstract  was  delivered  to  them.     Ibid. 

The  equitable  mortgagee  held  entitled  to  tack 
to  his  security  advanoes  made  subeequentiy  to 
the  date  and  registration  of  the  setticnneat  of 
which  he  had  no  notice  at  the  time  of  such 
advances.     Ibid. 

Ob«ervations  on  the  impropriety  of  not  ex- 
amining title-deeds  with  the  abstract  on  the 
oocaBlon  of  marriage  settlements,  in  the  same 
manner  as  on  ordinary  purchases  for  value. 
Ibid. 

— "*  conditions  of  sale  of  leasehold :  **  ow^foings'^: 
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cosNi] — Conditions  of  aiJe  of  leMehold  property 
provided  that  the  ▼endora  ahould  pay  "  all  out- 
goioffs"  up  to  the  half-quarter  day,  when  the 
purdiase  was  to  he  completed: — Held,  that 
under  the  term  "  outgoings,"  the  above  half- 
quarterns  rent  was  payable  by  the  vendors. 
lawet  V.  OAion,  148 
Defendant  succeeding  wasjiot  allowed  his  costs 
of  a  suit  concerning  182.  where  he  had  re- 
fused a  reference.  Ibid. 

•— —  contract  for  interett  untU  completion:  infant 
devuee  of  vendor:  co9ttt\ — A  contract  for  the  pur- 
chase of  land  containcKl  the  usual  clause  that,  if 
from  any  cause  whatever  the  purchase  should  not 
be  completed  by  the  day  therein  named,  interest 
should  be  paid.  There  was  a  delay  of  upwards 
of  ten  years  in  consequence  of  the  vendor  having 
a  difficulty  in  eetablishing  his  title;  the  intervu 
was  occupied  by  considerable  litigation,  under- 
taken with  the  knowledge  and  consent  of 
the  purchaser  for  the  purpose  of  establishing 
the  title.  The  purchaser  had  all  along  used  the 
purchase- money  in  his  trade: — Held,  that  no 
relief  from  the  strict  application  of  the  clause 
as  to  interest  could  be  given.  WittiarM  y.  Glen- 
ton,  284 

A  suit  being  necessary  in  consequence  of  the 
vendor  having  died,  and  the  property  becom- 
ing vested  in  his  infant  children,  a  sum  of 
60/.  was  on  this  account  allowed  to  the  pur- 
chaser for  costs ;  but  he  was  ordered  to  pay  all 
the  rest  of  the  costs  of  suit.    Ibid. 

—  underleoit:  turrtnder:  attommentJ^A  lease- 
hold house  was  underlet  for  twenty-one  years 
to  P.  by  trustees.  The  trustees  afterwards 
granted  a  fresh  underlease  to  K.  for  twenty-one 
years,  and  sold  the  property  by  auction  to  a 
purchaser,  who  had  no  notice  of  the  first  under- 
haase.  P,  after  the  sale,  by  deed  purported  to 
surrender  his  interest  to  the  trustees: — Beld, 
that  as  the  first  lessee  had  not  attorned  to  the 
second,  the  surrender  was  rightly  made^  and 
the  purchaser  must  complete.  JSdwariU  ▼. 
Wickwar,  809 

—  petilton  to  enforce  vendor's  lien]  —  Where 
the  Crown,  as  vendor  in  a  suit  for  specific 
performance  against  a  railway  company  as  sole 
defendants  hsid    obtained   a  decree    directing 

Say  men  t  by  the  company  of  a  sum  of  money 
ue  by  way  of  purchase- money,  compensation, 
damages  and  costs,  in  respect  of  Crown  land 
taken  by  the  company,  but  not  declaring  any 
lien  in  favour  of  the  Crown  upon  the  land,  and 
in  another  suit  by  incumbrancer*  against  the 
company,  a  receiver  of  the  tolls,  &c.  had  been 
appointed,  a  petition  presented  on  behalf  of  the 
Crown  in  the  first-mentioned  suit,  for  the  pur- 
pose of  enforcing  a  lien  upon  the  land,  was 
dismissed,  and  with  oosts  as  against  the  incum- 
brancers. The  Attorney  General  v.  the  SUting- 
bourne  and  Skeemeu  Jiail,  Co,,  818 

-— —  coiti:   abortwt  tale:   no  fundi  in  court'] — 
Where  a  purchase  under  a  decree  goes  oflf  on 
account  of  defects  in  the  title,  a  defendant 
New  Sbbiu  86.— Ihdbz,  Chanc  ds  Bankr, 


having  the  conduct  of  the  cause  will  not  be 
order^  personally  to  pay  the  purchaser's  costs 
of  investigating  the  title,  though  there  are  no 
funds  in  court,  and  the  plaintiff  is  insolvent. 
MuUinM  V.  Huuey,  Zi^ 

infant  deriaee  of  vendor:  cotte] — Where  a 

testator,  after  the  date  of  his  will  devising  his 
real  estate,  entered  into  a  contract  for  the  sale 
of  the  real  estate,  and  died  leaving  his  devisee 
an  infant,  the  Court  refused,  in  a  suit  by  the 
purchaser  against  the  infant  for  the  specific 
performance  of  the  contract,  to  allow  any  costs 
as  between  the  plaintiff  and  the  defendant.  Sail 
V.  BushiU,  881 

^—  hanhruptcy:  option  of  taking  extended  lean] 
^Where  a  landlord  agrees  in  writing  with  the 
tenant  to  grant  him  a  lease  whenever  called 
upon,  and  the  tenant  becomes  bankrupt,  with- 
out having  exercised  the  option,  the  benefit  of 
the  option  passes  to  the  assignee,  and  may  be 
assigned  over  by  him.  Buckland  v.  PamUoN, 
887 

—  vendor* t  ri^  to  annul  tale] — A  condition 
of  sale  provided,  that  if  the  purchaser  should 
insist  on  any  requisition  which  the  vendor 
should  be  unable  or  unwilling  to  comply  with, 
the  latter  might  by  notice  in  writing  annul  the 
sale.  The  vendor  undertook  to  comply  with 
the  requisition  made  by  the  purchaser,  but 
he  afterwards  gave  a  notice  in  writing  to  annul 
the  sale,  on  the  ground  of  his  being  unable  to 
do  so.  Before  the  notice,  however,  was  given, 
the  purchaser  was  aware  of  the  vendor's  inability 
to  comply  with  bis  requisition : — Held,  that  as 
soon  as  the  purchaser  knew  of  such  inability  he 
waived  his  requisition.  And  upon  bill  by  the 
purchaser  against  the  vendor  a  decree  for  specific 
performance  was  made,  with  costs,  and  with  a 
direction  to  inquire  what  damages  the  purchaser 
had  incurred  by  reason  of  the  non- performance  of 
the  agreement.    Duddell  y.  Simpton,  451 

agreement  by  vendor  to  produce  only  the  title 

made  to  himself:  knowledge  of  adverse  claim  by 
purchaser:  specific  performance] — A.  entered 
into  a  contract  with  £.  for  the  purchase  of  B.*s 
interest  in  certain  mud  lands,  for  8,0602.,  in 
the  event  of  an  act  of  parliament,  which  was 
to  be  applied  for  in  order  to  reclaim  them  being 
obtained.  The  contract  provided  that  B.  should 
be  called  upon  to  produce  only  the  title  from 
his  vendor  (C.)  to  himself.  C.  was  one  only  of 
four  claimants  of  the  mud  lands,  but  A.  was 
aware  of  this  circumstance  when  he  entered  into 
the  contract.  The  act  was  passed,  and  A.  took 
possesion  of  the  mud  lands  thereunder,  and 
commenced  operations  to  reclaim  them,  but  he 
refused  to  complete  his  contract  upon  the  ground 
of  there  being  conflicting  claims  to  the  mud  lands. 
Upon  a  bill  by  A.  against  B.  for  specific  per- 
formance of  the  contract, — Beld,  by  SttMrt,  F.  C, 
that  evidence  aliunde  to  shew  want  of  tiUe  in 
C.  was  not  admissible;  and  specific  performanoe 
was  decreed  against  A,  on  the  ground  that  his 
contract  with  B.  was  for  the  purchase  of  such 
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right,  title  ftnd  interest  m  the  Tendor  m%ht 
have  under  C.  On  appeal,  the  decree  waa 
affirmed  by  the  Lords  Jostioes  on  the  latter 
ground.  Per  Tmmer,  LJ,  — Reprceentatioos, 
wbipb  a  purchaser  has  chosen  to  aooept  from 
the  vendor's  agent  on  the  subjoct  of  the  veodor's 
title,  and  whioh  torn  out  in  (act,  hot  not  when 
made,  to  have  been  known  by  the  agent  to  be 
untrue,  do  not  amount  to  each  fraud  as  absolves 
a  purchaser  from  his  contraot.  Htimit  r,  Poeoeh, 
731 


Lien  on  Lsnds^ 

BolidaUon  Act 


See  Lands  Claassi  Con* 


- —  See  Auction.  Railway  Compsny.  Tmsi 
and  Trustee. 

VOLUNTABT   WlNDIHO-UP   Of  GOMPAVISEh— ittlMr* 

vitioH  of  Court:  appoiiUvtent  of  Uq^idaion] — 
Pending  the  voluntary  winding  up  of  a  company, 
certain  contributories  presented  a  petition,  charg> 
ing  the  promoter,  directors  and  others  dAofm  the 
company  with  improper  dealings,  and  allegBig 
that  the  liquidators,  who  had  been  elected  by  a 
majority  of  votes  at  a  general  meeting,  were  par^ 
tisans  of  the  directors  and  not  competent  to  act 
independently  in  the  winding- op»  and  praying 
that  the  voluntary  winding-op  of  the  oompany 
might  continue  under  the  supervision  of  the 
Court,  and  that  another  liquidator  might  be 
appointed  with  power  to  act  singly,  and  without 
the  intervention  of  the  others,  the  object  of  the 
petitioners  being  to  oommeaoe  Utigation  in 
respect  of  the  matters  charged  in  the  petition. 
The  election  of  the  liquidators  at  the  meeting 
took  place  upon  the  avowed  understanding  that 
there  would  be  no  litigation.  The  Court  diieoled 
the  petition  to  stand  over,  in  order  that  a  meet- 
ing of  sbareholders  might  be  held  to  oonsider  the 
specific  question  of  litigation.  No  such  meeting 
was  called,  the  petitioners  admitting  that  the 
result  of  the  voting  would  be  the  same  as  it  had 
been  in  respect  of  the  appointment  of  liquidators ; 
— Held,  that  the  Court  ought  not,  at  the  instance 
of  a  dissentient  minority,  to  interfere  against  the 
with  of  a  majority,  there  being  no  eridenoe  of 
the  votes  having  been  obtained  by  ondoe  or 
corrupt  influence.  Petition  dismissed  without 
prejudice  to  the  right  of  the  petitioners  to  file  a 
bill.  Inret^  London  Mmttmtik  Di^oomM  0^. 
(Urn.),  229 

^>^—  unregUtered  company]— A  company,  formed 
and  registered  undor  any  of  the  acts  mentioned 
in  the  175th  section  of  the  Companies'  Act, 
1862,  is,  under  the  176th  section,  to  be  traated 
as  if  it  had  been  registered  under  that  net»  and 
it  is,  consequently,  capable  of  being  ▼olontarily 
wound  up.  In  r$the  London  India  Mniibtr  Cb. 
(Lim.),  692 

—  See  Winding  up  of  Compaoisi. 

Watul    See  Prescription. 

'Will— eomtruction  of,  <u  to  uniip  rf  vertti 
ing  a  >0Mi<tefKMMy]--Testator  gave  the 


•nsrag  firon  esftaiii  ptupeityto  Ins  nieoe  fiBrnft^ 
and  after  her  death  the  prineipal  to  go  to  her 
chikiren  or  heirs  for  ever.  Two  of  her  chUdrea 
died  in  her  lifetime;  and  Hwsa  held  that  ths 
sorviving  childrsn  took  as  joint  tf  sisnti  Jbofc 
Y.Bmrwim,  16 

•w—  eomtntetion  of  tporflb,  "ifoMy  dme  Id  aw  en 
tnoftffn^  ftotn  ony  ftrton  or  ptfoont  .*  cnnrgt  on 
rod  eda$e]—A,  testator  being  entitled  to  sosss 
money  secured  on  mortgage,  and  alao  to  eectain 
■oms  for  portMQS  charged  on  ocrtans  estatei^ 
fare  **  all  money  which  aft  the  time  of  my  desth 
shall  he  dne  fsr  owing  to  me  csi  mortgage  from 
any  person  or  persons  whoassoevcr,*'  upon  ceHain 
trastB:—^eM,  that  sndi  bequBst  did  not  hsdnds 
theofaaigea.    JBoH  PonkU  w,  Mood,  %5^ 


Testatrix  was  possessed  of  original  afaarss  in  a 
oompany  fully  paid  np^  and  of  the  same  number 
of  shares  not  folly  paid  op^  wkidt  Imd  hem 
issued  one  for  every  original  share.  She  be- 
qnesthed  spedfieally  certain  of  her  "shaies" 
in  the  company: — MM^  that  evidence  conU 
not  be  admitted  to  shew  that  testatrix  intended 
by  e%eh  spedfieally  bequeathed  share  n  donUs 
share,  nonsisting  of  one  of  each  daaa.  JfOsrd 
V.  iXaflty,  812 
BM,  also,  that  the  legatees  were  entitlsd  to 
choose  wh&eh  singlo  shaies  tfaej  would  tafcs. 
Ibid. 

eonttmetion:   aptafic  heqnat  of 

fnftseyaaa  jMirvAnss  of  recmum  im  ft» 
Act,  1  Viet,  c,  26.  t.  24.]— Testator  beiag  o^ 
titled  to  a  hoose,  as  to  pnrt  in  fee,  and  ss  to 
the  residae  for  a  term  of  yeat%  gnvn  the  ssae^ 
by  the  description  of  **  all  that  my  messosge, 
partly  Iteehoki  and  partly  leasehold.  No.  8,a 
Street,  together  with  otiier  estates,  to  tresteep, 
their  heirs,  executors,  administraton  and  aesSgB^ 
open  certain  trusts  for  his  wife  for  her  Kfe^ 
then  fcr  his  son  H.  H.  and  his  issue,  in  a 
settlement.**  Testator,  aflsr  directing  that  the 
above  estate^  hereditaments  and  premsBss  shonkl 
not  be  sold,  gave  the  rssidoe  of  his  estate  and 
effects  upon  trust  for  sale  and  division  aaung 
his  wife  and  children.  Ai^  the  dale  of  ths 
wiU  the  testator  porohased  the  revenkminfes 
of  the  lesaehold  portion  of  No.  8,  C.  Slrset,  end 
took  a  conveyance  thereof  whereby  the  tens 
became  merged.  :--J7eW,  that  the  whole  of  ths 
teelator^s  interest  in  the  house  passed  under 
the  speeifio  devise,  the  deseription  being  sofll- 
cient,and  the  will  afloidii^  evidence  that  ths 
did  not  intend  that  the  fireehokl  end 
old  portioM  of  thnhooM  shooU  ha  difided. 
JfOes  y.MUeo,  815 


interest 


^^  kgtUd€n$$: 
o/«^]— Testator,  by  his  wiU,  deviasd  as  foUom: 
"All  my  fipeehold  property  to  my  nephew  J. C.  J, 
and  alter  his  death  to  his  sons  ux  tail  lawfel^ 
begotten,  and  in  the  event  of  his  or  their  death 
without  sons  lawfully  begotten,  then  I  leave  ths 
said  estates  to  my  cousin  J.  H.  H,  and  aftsr 
his  dsath  to  his  sou  kwlalty  Ictettsn,  b^gin- 


Vol.  35.] 
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ning  with  the  elder**:— JSTetd,  (affirming a deci- 
•ion  of  Wood,  V.<l.\  that  the  above  deyiae 
created  estates  tail  in  remainder  in  the  sons 
of  J.  G.  J,  but,  quart,  whether  as  tenants  in 
oommon  in  tail,  or  as  joint-tenants  for  life  with 
■oTeral  inheritances  in  tail  J)e  Windi  v.  De 
Windt  (House  of  Lords),  332 

— -  eomiruction :  f<nfeiture  on  hankruptey :  hank- 
ruptcy  anmUkd :  ^eet  of  cmmulmefU]-^An  estate 
was  devised  to  A.  for  life,  determinable  in  case 
he  should  be  declaied  bsjikmpt,  or  do  or  suffer 
anything  whereby  the  estate  would,  if  belonging 
to  him  absolutely,  pass  to  any  other  person.  At 
the  time  of  the  testator*s  death  there  was  an 
adjudication  of  bankruptcy  subsisting  against  A; 
but  before  any  rent  accrued  due  in  respect  of  the 
devised  estate,  it  was  annulled  with  the  consent 
of  creditors: — Held,  that  the  clause  of  forfeiture 
did  not  take  efibct.     IFSUte  t.  CkUty,  S43 

«— ^  9peci^ieeMdpeemniatyleffaeie8:  legacy  (barged 
OM  iial  eiiaU:  rwoooUion  by  genereU  bequeti]-^ 
A  testatrix  bequeathed  '*  the  income  of  the  sum 
of  300<.  invested  by  her  in  the  6.  8.  N.  Com- 
pany,** and  also  the  income  of  2002.  to  M.  A.  Q. 
for  life,  and  after  her  death  desired  that  the 
"said  sum  of  500^.**  shoukl  be  divided  amongst 
the  children  of  M.  A.  6,  and  declared  that  in 
case  her  personal  estate  should  prove  insufficient 
for  the  payment  of  her  legacies  and  annuities, 
the  same  should  be  raised  out  of  certain  real 
estate.  By  a  codicil  the  testatrix  gave  away 
<*aU  her  personal  estate'*  to  A.  U.:—Held,  that 
the  bequest  of  the  800J.  was  specific,  and  was 
revoked  by  the  codicil,  but  that  the  2002. 
remained  as  a  charge  on  the  real  estate.  Ker* 
mode  T.  Maedonald,  368 

— —  power  of  appointmetd  Ig^'kut"  will:  Wills 
Act,  1  Vict,  e.  26.  ft.  24,  27.1— Testator,  by  his 
will  (expressed  to  be  his  last  will),  dated  in  1858, 
deviwed  all  real  estate  of  which  he  should  at  his 
death  be  seised  or  possessed,  or  over  which  he 
should  have  power  to.dispose,  upon  certain  trusts. 
By  a  voluntary  settlement,  made  in  1862,  tes- 
tator conveyed  all  lus  real  estate,  subject  to  life 
estates  in  himself  and  his  wife,  upon  such  trusts 
as  he  should  by  his  "last  will*'  or  any  codicil 
thereto  appoint,  and  in  default  of  appointment, 
upon  trust  fur  his  wife  in  fee.  By  another  will, 
dated  subsequently  to  the  settlement,  and  ex- 
pressed to  be  the  teBtator*s  last  will,  in  express 
exercise  of  the  power  reserved  to  him  in  the 
settlement,  he  appointed  an  annuity  of  160L  to 
C.  W.  out  of  his  freehold  estote,  bat  did  not  in 
any  other  way  refer  to  his  previous  will  or  the 
•ettlement: — Held,  that  the  residuary  gift  in  the 
will  of  1858  did  not  operate  as  an  exeroiie  of 
the  power  reeerved  by  the  eettlement,  the  fact 
that  tentator  had  executed  a  will  subsisqoent  to 
the  settlement,  which  was  entitled  bis  "last 
will,"  being  sufficient  evidence  of  an  intention 
that  the  earlier  will  should  not  operate  as  an 
execution  of  the  power.  Pettingery,  AwbUr; 
and  Bunn  v.  PetUngtr,  389 


to  ckildrm  ofdeceated  parent:  extent  of  condi- 
tion]— Testator,  by  reference,  gave  the  income 
of  a  certain  fund  to  L.  M,  who  was  unmarried, 
for  life,  with  a  gift  to  her  husband  (if  any)  for 
his  life ;  and  upon  the  decease  of  the  longer  liver 
of  L.  M.  and  her  husband,  he  directed  bis  trus- 
tees to  pay,  aesign  and  transfer  the  capital  to 
his  four  chUdren,  A,  B,  C.  and  D,  who  should 
be  then  living,  **  or  to  the  issue  of  such  of  them 
as  should  be  then  dead,*'  such  issue  taking  their 
parent's  share.  **  Issue,"  as  used  in  the  will,  was 
clearly  equivalent  to  "children**:— iTe^cf,  that 
upon  the  death  of  any  one  of  the  four,  A,  B,  C. 
and  D,  whether  before  or  after  the  determination 
of  the  life  estates,  his  children  then  living  took 
vested  interests  in  the  fund ;  and  that  his  chUdren 
then  dead  were  wholly  excluded.  In  re  Merrieki* 
TnuU,  418 
The  dictum  in  Orau»e  ▼.  Cooper,  that  in  such  a 
case  the  children  must  survive  the  tenants  for 
lifia^  overruled.    Ibid. 

eonglrwtion :  epeciJU  legacy :   demonatratioe 

legacy :  income] — Where  a  testator  directs  a  spe- 
cific sum  to  bb  sold  and  a  certain  sum  out  of  the 
sale-monies  to  be  paid  to  A,  and  the  residue  to 
B,  each  of  the  legacies  is  specific,  and  the  lega- 
tees are  entitled  to  share  the  income  of  the  fund 
from  the  testator's  death  between  them,  in  pro- 
portion to  the  values  of  their  respective  legacies 
at  that  time.     In  re  J^eryt*  Trutts,  426 

—  eeparate  use;  own  oole  use  and  benefit] — Tes- 
tator gave  his  residuary  personal  estate  to  trus- 
tees, directing  them  toinveet  2,000/.,  part  thereof, 
in  their  names  and  the  name  of  A.  M,  then  a 
feme  sole,  and  "to  permit  the  said  A.  M.  to 
receive  the  income  thereof  during  her  life  for  her 
own  sole  and  separate  use  and  benefit,  free  from 
the  control  of  any  husband  or  husbands  which 
she  might  from  time  to  time  marry,  and  so  that 
her  receipt  alone  might  be  a  sufficient  discharge 
for  the  same,**  and  on  her  decease  the  corpus  was 
given  over,  and  after  disposing  of  various  other 
sums  ont  of  the  residuary  personal  estate,  he 
gave  the  ultimate  residue  thereof  to  the  said 
A.  M.  '*  for  her  own  sole  use  and  benefit  abso- 
lutely **  :—J7eM,  that  the  word  "sole**  in  the 
latter  gift  was  to  be  interpreted  by  reference  to 
the  prior  gift,  and  that  it  meant  independent  of 
the  legatee's  husband,  and  therefore  created  a 
gift  to  the  separate  use  of  A.  M.  In  re  Taraey*9 
TnulEttate,  452 

—  power  of  charging :  lapte] — A  power  of 
ehiffging  the  inheritance  given  under  a  will  to 
a  tenant  for  life  who  dies  bofore  the  testator, 
cannot  be  exercised  by  such  tenant  for  life  under 
section  83.  of  the  Wills  Act  Griggs  v.  Gibeon; 
Maynard  v.  Gibeon,  458 


forfeiture:  alienation  of  rerertumary  interetf] 

— A  testotor  may  not  give  an  absolute  interest, 
either  in  realty  or  personalty,  with  a  proviso 
restrsioiDg  alienation,  even  although  the  interest 
should  be  reversionary  and  the  prohibition  should 
only  apply  to  alienation  before  the  Vesting  in 
eoMtmction:  conditional gif^  to pmrmU :  gift         poasession.    Powell  w,  Boggis,  472 
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A  testator  gave  oerUun  Unda  to  hia  nater  for 
life,  and  at  her  death  directed  the  lands  to  be 
sold  and  the  proceeds  divided  among  certain 
persona,  and  directed  that  "  if  any  of  the  persons 
to  whom  he  had  left  legacies  shonld  sell  and  dis- 
pose of  the  same  before  the  time  of  payment  that 
they  should  receive  the  same,  then  he  discharged 
his  executors  from  the  payment  of  saeh  legacies 
as  shoald  have  been  so  sold  and  disposed  of.** 
The  sister  was  sole  executrix  and  residuary  lega-. 
tee.  Several  of  the  legatees  sold  and  assigned 
their  shares  during  the  life  of  the  sister: — Hdd^ 
that  the  prohibition  on  alienation  was  void,  and 
that  the  assignees  were  entitled.     Ibid. 

Will  (continued)  — kein  of  the  body :  penonal  ettaU : 
appointment  ultfa  rires]— Residuary  personal  pro- 
perty was  devised  upon  trust  for  A.  for  life,  with 
remainder  upon  trust  fur  the  benefit  of  the  *'  hein 
of  the  body*'  of  A,  first  to  educate  the  said  heirs 
and  to  pay  the  said  heirs  at  their  respective  ages 
of  twenty-one  as  A.  should  appoint : — Udd,  that 
the  *' heirs**  were  the  next-of-kin,  descendants  of 
A.     In  re  Jeaffreaon'g  TVuate,  622 

Part  of  a  fund  was  appointed  under  a  power  to 
an  object  of  the  power,  subject  to  a  charge  not 
within  the  power :  ^Hdd,  that  though  the  chaige 
was  void,  the  appointment  was  valid.     Ibid. 

devUe  of  truM  estate:  toU  and  ahtolute  use: 

Kparate  «ta'e] —Testator,  after  reciting  that  he 
was  or  at  the  time  of  his  death  might  be  seised 
or  posseraed  of  or  entitled  to  real  and  personal 
estate,  devised  and  bequeathed  all  and  singular 
his  said  res!  and  personal  estate,  whatsoever  and 
wheresoever,  to  H.  (a  feme  sole),  her  heirs,  exe- 
cutors, administrators  and  assigns,  for  her  and 
their  own  sole  and  absolute  use  and  benefit : — 
Held,  that  certain  trust  estates,  of  which  testator 
was  seised  at  his  death,  passed  under  the  devise 
to  H,  but  not  to  her  separate  use.  Lew%»  y. 
MaHhaoM,  638 

eonUruttion  of  "turvive":  rmno(eneu]—Th» 

meaning  of  the  word  "survive**  imports  that  the 
person  who  is  to  survive  must  be  living  at  the 
death  of  the  person  whom,  or  at  the  happening 
of  the  event  which,  he  is  to  survive.  Gee  y. 
Uddell,  640 

*— —  remolenest:  hequut  of  ehaUde  vjnmi  tnute 
corresponding  with  uses  of  realty  **not  to  vest 
absolutely  in  tenant  in  tail  **  until  of  fuU  age  : 
^ect  of  words  **as  near  as  the  rules  of  law  and 
equity  will  permit  **]— B.  6.  devised  freeholds, 
upon  trust  for  the  use  of  £.  6,  his  nephew,  for 
life,  with  remainders  to  the  use  of  his  first  and 
other  sons  in  tail  male,  with  successive  remain- 
ders over  for  life,  and  remainders  to  the  first 
and  other  sons  of  the  successive  tenants  for  life 
in  tail  male ;  and  he  bequeathed  his  residuary 
personal  estate,  upon  such  trusts,  ko.  as  were 
thertiby  declared  concerning  the  devised  freehold 
hereditaments,  "  or  as  near  thereto  as  the  rules 
of  law  and  equity  wuuld  permit;  provided, 
nevertheless,  that  such  residuary  persoual  estate 
should  not  vest  absolutely  in  any  tenant  in  tail, 
unless  such   person  should  attain  the  age  of 


twenty-one  yean**:— ^eZd,  affirming  the  dedrion 
of  Lord  Chancellor  Weslbury  {Lord  St.  Leonards 
dissenting),  that  the  proviso  merely  narrowed 
the  class  who  would  have  taken  under  the  prs- 
vious  words  of  gift,  and  did  not  extend  such 
class  to  tenants  in  tail  by  descent;  and  there- 
fore the  personalty  vested  only  in  tenantt  in  tail 
by  purchase,  and  the  gift  was  not  void  for  re- 
moteness, ffeld,  also,  that  the  words  "  as  near 
as  the  rules  of  law  and  equity  wiU  permit,** 
would  not  by  their  own  force  have  contsoUed 
the  construction.  Christie  v.  Coding  (House  of 
Lords),  667 

—  gift  over  on  legatee  dying  before  actual  reoetpf] 
— ^Testator,  after  directing  that  his  residoazy 
property  should  be  divided  equally  between  his 
nephews  and  nieces,  proceeded  as  follows:  *'And 
it  is  further  my  will  that  the  property  of  what- 
ever description,  whether  real  or  personal,  which 
by  this  will  I  leave  to  my  nephews  and  nieoes, 
shall,  on  their  decease,  severally  be  divided 
equally,  share  and  share  alike,  between  such  of 
their  children  as  may  survive  them;  and  if  either 
or  any  of  my  nephews  and  nieoes  shonld  dis 
before  me,  or  before  they  shall  have  actually 
received  what  is  to  go  to  them  nnder  this  will, 
that  in  any  and  every  such  case  or  cases  their 
share  shall  be  divided  eqtially  between  my  sur- 
viving nephews  and  nieces.'*  There  were  also 
expressions  in  the  will  importing  an  absolute 
gift  to  the  nephews  and  niecea : — Seld,  that 
reading  the  words  above  cited  together,  the 
events  on  which  the  testator  intended  the  gift 
over  to  take  effect  were  either,  first,  a  nepfa«« 
or  niece  dying  in  his  lifetime;  or,  secondly,  a 
nephew  or  niece  dying  after  hiuEi,  but  bdToie 
having  actually  received  his  legacy;  that  ths 
gift  over  in  the  latter  case  wsa  void,  and  that 
the  nephews  and  nieces  who  survived  took  abso- 
lute interests.     Martin  v.  MarUn,  679 

construction:  rule  in  Shelley's  case]— A  tes- 
tator devised  three  freehold  messuages  to  T.  G. 
and  four  others  (of  whom  T.  C.  was  the  sur- 
vivor) during  only  their  natural  lives,  and  after 
their  decease  he  gave  and  bequeathed  the  said 
freehold  estate  unto  the  next  lawful  heir  of  T.G. 
aforementioned  all  the  said  freehold  estate  for 
ever:— iTe^  that  T.C.  took  the  fee.  FuUa' r. 
Chamier,  772 

bequest  to  exeeuior]—A  testator  by  will  gave 

to  A,  B.  and  C.  his  executors  th«reinafter  named, 
8752.  consols  upon  trust  for  L.  M.  for  life^  sod 
after  her  death  to  A,  B.  and  C,  '* equally  fin*  their 
own  absolute  use  and  benefit.**  In  a  subaequeot 
part  of  his  will  the  testator  gave  "to  each  of  ths 
executors  of  that  his  will  the  further  sum  of  200^ 
of  which  he  requested  their  acceptance  as  sn 
additional  acknowledgvient  for  the  trouble  they 
might  have  in  the  execution  thereof,**  and  he 
appointed  A,  B.  and  G.  executors.  A.  nather 
proved  nor  did  he  act: — ffdd,  that  he  was  not 
entitled  to  psrtidpate  in  the  bequest  of  S76L 
consols.  Slaney  v.  Watney,  783 

construction:    legacy,  vested  or wn^tingesd]-- 
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Teitator  gave  his  reridnary  estate  to  trustees, 
upon  trust  to  invest  and  pay  the  said  property 
and  interest  arising  therefhim  to  A.  J.  W,  on 
his  attaining  the  age  of  twenty-four  years,  but, 
in  the  event  of  his  not  attaining  that  age,  or 
leavingmale  issue,  the  property  was  to  go  over. 
A.  J.  W.  was  an  intent:— Held,  that  the  gift 
was  vested,  and  that,  therefore,  the  income  was 
applicable  for  A.  J.  W.'s  benefit  during  his 
minority.     WhiUer  v.  Bremridffe,  807 

— —  conttruetion  of  wcrdg  '*  die  wUhwit  issue  in 
ike  lifetime  of  ^."]— TesUtor  since  the  Wills 
Act  devised  real  estate  to  A,  and  if  he  should 
die  without  leaving  lawful  issue  in  the  lifetime 
of  B,  then  over.  A.  died  in  the  lifetime  of  B, 
leaving  issue  one  child,  who  also  died  in  the  life- 
time of  B : — Hdd^  following  Ci^wder  v.  Sttme, 
that  the  gift  over  took  effect.  Jarman  v.  Vye,  821 

construcHoH  of  legacy  to  ** nephews  and  nieces*': 

**grand'nepketDS*^ — ^Testator,  by  bis  will,  gave  the 
residue  of  his  personalty  to  his  nephews  and 
nieces  living  at  his  death,  in  equal  shares.  By  a 
second  codicil  to  his  will  he  gave  to  **  his  nephew 
J.  M.  B.**  100/.  By  a  third  codicil  he  declared 
that  such  100^  was  given  to  J.  M.  B,  "in  addi- 
tion to  the  share  of  residue  given  to  him  by  bis 
will,  it  being  his  intention  that  he  should  receive 
first  the  said  100^,  and  afterwards,  in  addition 
thereto,  the  said  sbare  of  residue.*'  The  testator 
died,  leaving  several  nephews  and  nieces,  and 
also  several  grand-nephews  and  grand-nieces,  and 
J.  M.  B.was  one  of  such  grand-nephews: — Held, 
that  the  grand-nephews  and  grand  nieces  of  the 
testator  living  at  his  death  were  entitled  to  par- 
ticipate in  the  residue.     Weeds  v.  Brittow^  839 

- —  etmsirueHonof:  separate  use:  real  estate:  dis- 
jMiilum&yi^i//}— Testator  devised  and  bequeathed 
to  trustees  all  his  real  and  personal  estate,  upon 
trust  for  his  wife  for  life,  and  after  her  decease 
for  his  daughter  for  ever,  absolutely,  with  a 
direction  that  the  principal  moneys,  rents,  issues, 
profits,  interest,  dividends  and  proceeds,  to  which 
nis  daughter  should  be  entitled  under  his  will, 
should  be  paid  into  her  own  proper  hands,  as  the 
same  should  become  due,  and  not  by  way  of 
anticipation,  and  should  be  for  the  separate  use 
and  benefit  of  his  daughter,  exclusively  of  any 
husband  with  whom  she  might  intermarry,  and 
for  which  money  the  receipt  alone  of  his  daugh- 
ter, whether  covert  or  sole,  should  be  an  effectual 
discharge: — ffdd,  that  there  was  no  gift  of  the 
fee  to  the  separate  use  of  the  daughter,  the  lan- 
guage being  only  applicable  to  a  life  interest. 
Troutbedc  v.  Boughty,  840 

—  comsirHteium:  uncertainty:  hlanJcs]  —  Be- 
quest to  the  sons  and  daughters  of  A,  including 

who  the  illegitimate  of  the  said 
A: — ffeldf  not  void  for  uncertainty,  but  that 
it  took  effect  in  favour  of  the  legitimate  children 
wholly.     Gill  v.  Bagshaw,  842 

—  constnictifm:  inconsistent  fte^Kesfs]— Testator 
gave  all  hin  household  furniture,  money,  goorls, 
chattels  and  effects  to  his  wife  absolutely.    By 


a  subsequent  bequest  in  the  same  will,  he  gave 
the  residue  of  his  personal  estate  to  her  for  life, 
and  on  her  death  to  two  persons,  in  equal  shares, 
absolutely: — Htld^hy  the  Lords  Justices,  having 
regard  to  the  use  of  terms  applying  to  locality 
in  the  first  bequest,  that  this  bequest  was  limited 
in  favour  of  the  second  bequest.  Smith  v.  Davis, 
Jones  V.  DaviSf  874 

See  Annuity.  Devise^   Legacy.  Marshalling 

Assets. 

WrwDTNO-UP  or  CoKPANiES—ctom,  upon  voluntary 
winding-up,  by  lessor  to  have  sum  set  apart  to 
answer  future  instalments  of  rent]— A  company 
held  a  lease  of  certain  quarries  at  certain  rents, 
the  lease  containing  no  provision  against  assign- 
ment. The  company  being  unsuccessful,  a 
winding-up  order  was  made  on  the  petition  of 
a  shareholder,  and  the  lease  was  assigned  to  a 
purchaser.  The  lessor  claimed  either  to  have 
a  sum  impounded  out  of  the  assets  of  the  com- 
pany, to  answer  any  possible  deficiency  in  the 
future  payments  of  the  rent,  or  that  the  winding- 
up  should  be  stayed  during  the  continuance  of 
the  lease.  But  it  was  held  he  was  not  so  entitled. 
In  re  the  Haytor  Granite  Co,,  29 

—  urtsdiction  of  CovH  where  winding-up  volun- 
tary] —The  power  conferred  on  the  Court  by  the 
147th  section  of  the  Companies'  Act,  1862,  of 
directing  a  voluntary  winding-up  to  continue,  but 
subject  to  its  super vidion,  is  absolutely  discre- 
tionary. In  re  the  Bank  of  Gibraltar^and  Malta 
(Lim.),  49 

The  summary  jurisdiction  of  the  Court  under  sec- 
tions 165.  and  138.  is  also  discretionary;  and, 
semhltf  it  will  not  generally  be  exercised,  in  pre- 
ference to  the  procedure  by  bill,  where  there 
are  complicated  questions  which  would  have  to 
be  inventigated  in  chambers.  Ibid. 

Quare — Whether  the  165th  section  applies  to  a 
voluntary  winding-up.  Ibid. 

Semble — The  Court  has  no  jurisdiction,  where 
a  company  is  in  process  of  being  wound  up 
voluntarily,  to  make  an  order  for  winding  it 
up  compulsory  on  the  petition  of  contributories. 
Ibid. 

misapplication  of  company*s  funds:  jurisdie- 

tum]—V txder  the  Joint- Stock  Companies'  Wind- 
ing-up Act,  1848  (11  &  12  Vict.  c.  45),  the 
Judge  in  chambers  has  jurisdiction  to  entertain 
an  application  by  summons  in  the  winding-up 
to  charge  a  contributory  with  misapplying  the 
funds  of  the  company,  and  the  official  manager 
is  the  proper  person  to  make  such  application. 
In  re  the  Warvnck  and  Worcester  Bail,  Co,,  ex 
pane  WciM,  149 

claim  by  lessor  against  the  company*s  estate 

for  future  rent]— An  incorporated  company  was 
ordererl  to  be  wound  up,  under  the  Companies' 
Act,  1862;  and  a  quarrying  lease  to  the  com- 
pany (containing  no  pn>vi«ion  against  assigning) 
for  a  term,  the  chief  part  of  which  was  unexpired, 
was  assigned  by  the  official  liquidator  and  the 
company  to  a  stranger.     On  an  application  by 
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[  the  lewor,  who  objected  to  the  aflrignmeni,  the 
Lordi  Justioes  directed  a  daim  to  be  entered 
againat  the  oompany'a  estate  for  the  whole 
amoant  of  the  future  rent  during  the  tenn.  In 
re  the  Bailor  GraniU  Co.,  exparU  BcU,  164 

Winding-up  of  Companibs  {cnnf^ntleA)—UMliiy 
of  executors  to  prorefdinr;  against  directors^  under 
section  165.  of  the  Companies  Act,  1862]  — 
The  diflcro^ionary  power  conferred  bj  the  165th 
■ection  of  the  Companies* Act,  1862,  of  dealing 
summarily  with  delinquent  directors  and  other 
oflSoers  of  a  company,  applies  only  to  caaee  in 
which  the  individual  sought  to  be  charged  with 
the  alleged  misfeasance  is  living,  and  cannot 
be  exercised  against  his  reprenentativee  if  he  be 
dead.  /»  re  die  East  of  England  Bank,  ex  parte 
FeUoiCs  Executors,  196 
In  the  winding  up  of  a  company,  under  the  act 
of  1862,  a  summons  was  taken  out  by  the 
official  liquidators  against  the  living  directors  of 
the  company  and  the  executors  of  such  as  were 
dead,  to  enforce  against  them  the  summary 
remedy  provided  by  the  165  th  section  of  the  act, 
in  respect  of  certain  alleged  misfeasances  on  the 
part,  respectively,  of  themselves  or  their  testa- 
tors. On  summons  by  the  executors  of  a  de- 
ceased director,  for  a  stay  of  proceedings  on  the 
former  summons, — iidd,  that,  though  unusual, 
it  was  a  legitimate  form  of  disputing  the 
urisdiction ;  that  summary  relief  could  not  be 
had  against  them  ;  and  that,  both  living  and 
deceased  directors  being  implicated  in  the  charges 
made,  and  the  adjustment  of  all  rights  in  the 
winding  up  requiring  all  parties  to  be  made 
jointly  liable,  the  remedy  must  be  by  suit.  Ibid. 

judgments:  executim] — A  judgment  creditor 

of  a  company,  which  is  being  wound  up,  may 
obtain  from  the  Court  leave  to  proceed  with 
execution.  In  re  the  London  Cotton  Manufac- 
turing Co.,  425 

—  amaigamation  with  another  company:  Com- 
panies^  Act,  1862,  «.  161 :  voluntary  winding  up: 
practice]— A  baniiing  company,  I,  which  had 
never  transacted  business,  passed  a  resolution  to 
carry  into  effect  an  arrangement  with  another 
bank,  H,  in  the  same  line  of  business,  whereby 
tharehulders  in  I.  were  to  become  shareholders 
in  H,  upon  certain  terms,  and  the  assets  of  I. 
were  to  be  transferred  to  H.  It  was  also  resolved 
that  I.  should  be  wound  up  voluntarily,  and 
liquidators  were  appointed.  A  petition  was  after- 
wards presented  for  a  compulsory  winding  up  of 
I.  by  some  sbareholdere  who  dissented  from  the 
arrangement,  and  who,  it  had  been  held,  were 
not  bound  to  become  shareholders  in  H.  The 
Court  ordered  that  the  petition  should  stand 
over,  liberty  being  given  to  the  petitioners  to 
take  proceedings,  and  to  use  the  name  of  I,  if 
they  were  so  advised,  for  the  purpose  of  setting 
aside  the  arrangement  with  H,  the  Court  being 
of  opinion  that  the  resolutions  for  the  voluntary 
winding-up  and  for  the  amal|;rs^mation  were  parts 
of  the  same  transaction,  and,  therefore,  it'  the 
amalgamation  were  set  aside,  the  petitioners 
would  have  a  sufficient  case  for  an  order  to  wind 


op  the  company  L  oampnhorily.  In  re  ike 
Imperial  Bank  of  Ckina,  India,  and  Japm 
(Lim.),  445 

covenants  for  title  bypariiet  intattted  in  pur- 

ckase-money]'-TeaUXior  devised  real  estate  upon 
trust  for  sale,  and  to  divide  the  prooeeds  among 
his  children  equally.  A  sale  of  such  real  caiato 
having  been  made  under  a  decree  of  the  Court, 
not  for  the  payment  of  the  testator's  debts,  but 
for  the  division  of  the  proceeds  among  the  psitieB 
benefidally  entitled  thereto  z—^eM,  that  the  pur- 
chaser was  not  entitled  to  covenants  for  title 
from  thoM  partiM.     CoUrdl  v.  CattrtU,  466 

practice  islunjudgwtent  debt  iMpeadkei.'  Oomr 

ponied  Act,  1862 :  mieamingof¥wrdM  "  regigterei" 
company  and  ** unregittered'*  company]  —  The 
woids  **  registered  oompaiues,"  when  need  in  the 
Companies'  Act,  1862,  apply  to  companies  regis- 
tered under  the  act  itaelf,  and  "unregistered 
companies"  to  companies  registered  anteoadsiitly 
to  the  passing  of  that  act ;  Uierefore^  a  oompany 
registered  under  the  act  of  1844  was  beki  to  bo 
an  "unregistered  oompany"  under  the  act  of 
1862,  and  to  be  capable  of  being  wound  np  under 
that  act.  Bowes  v.  the  Hope  Mutual  Ltfs  Assur- 
ance and  Honesty  Guansntee  Soe,  (House  of 
Lords),  674 

Ordinarily  speaking,  where  a  valid  debi,  both 
at  law  and  in  equity,  is  established  against  a 
oompany,  it  is  not,  under  the  act  of  1862,  a  dis- 
cretionary matter  with  the  Court  to  say  whether 
the  company  shall  be  wound  up  or  not ;  hot  it  is 
the  duty  of  the  Court  to  direct  the  winding  upi 
Where,  however,  the  sole  creditor  of  a  oompaay, 
claiming  under  a  judgment  upon  which  execotion 
had  been  issued  and  a  return  of  nulla  bona  had  been 
made,  but  which  judgment  was  of  a  suspicious 
character,  and  was  alleged  to  have  been  obtained 
by  fraud,  applied  to  luive  the  oompany  wound 
op,  it  was  held  that  the  company  ooght  to  have 
an  opportunity  of  impeaching  the  dSbit  by  filing 
a  bill,  as  there  was  a  doubt  whether  a  valid  debt 
existed;  and  the  petition  for  winding  op  was 
ordered  to  stand  over  ibr  that  purpose.  Ilnd. 

negotiation  of  bills:  ofieial  Uqwidaior^s  dmty: 

creditors:  setoff] — ^The  official  liquidator  of  a 
oompany  in  course  of  being  wound  up  shook! 
not,  as  a  rule,  discount  bills  of  exchange  whkh 
come  to  his  hands,  but  shoold  retain  tlMm  onlil 
they  arrive  at  maturi^,  though  there  may  be 
I  of  exception  to  this  role.  The  official  tiqoi- 


dator  should  not,  in  any  case,  negotiate  faifls 
without  the  sanction  of  the  Judge  in  chamber^ 
and  the  application  for  such  sanction  shoold  only 
be  made  after  notice  to  any  person  who  m^t 
be  prejudiced  by  the  negotiation  of  the  biUa. 
Where  the  holders  of  certain  overdue  bilk  of  an 
insolvent  company,  in  course  of  bang  wound  up, 
were  also  the  acceptors  of  certain  bilk  not  yet 
arrived  at  maturity,  in  the  hands  of  the  official 
liquidati>r  of  the  oompany,  the  Court  refused  to 
allow  them  to  set  off  the  sum  due  to  them  from 
the  company  against  the  amount  due  from  them 
to  the  company  on  thdr  acceptances,  hot  directed 
the  offidal  liquidator  not  to  negotiate  the  billa 
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In  re  ike  Commereial  Bank  Corporatwn  of  India 
and  the  Sagt,  617 

aeteU:    paid-up    eharee    in    another    conor 

pamy:  Juriidiction] — A  limited  company,  whose 
iih*ras  were  fully  paid  up,  transferred  its 
business  to  another  limited  company,  in  con- 
sideration of  a  sum  of  money  and  950  paid- 
up  shares  in  the  purchasing  company,  to  be 
distributed  in  a  certain  proportion  among  the 
shanholders  of  the  selling  company.  A  cre- 
ditor of  the  selling  company  obtained  in  bank- 
ruptcy an  order  for  winding  it  up,  and  having 
been  appointed  ofiBcial  liquidator,  filed  a  bill  in 
equity  to  make  the  950  transferred  shares  in  the 
bands  of  the  contributories  assets  for  the  payment 
of  his  debt  and  the  costs  of  the  winding-up: — 
/TeM,  that  plaintiff's  remedy,  if  any,  was  in 
Bankruptcy,  and  his  bill  must  be  dismissed  with 
costs.  The  Cardiff  Preaertfed  Coal  and  Coke  Co. 
(Lim,)  T.  NorUm,  646 

petitioning  ereditor^e  debt:  independent  pe* 

titione:  eoete  of  ehareholdert  and  erediior9]^A 
debt  which  has  been  attached  in  the  Lord 
Mayor's  Court  is  not  sufficient  to  support  a 
petition  for  winding  up.  In  re  the  European  Bank, 
ex  parte  BayliSf  690 

The  rule  that  where  a  petition  for  winding  up 
succeeds,  shareholders  or  creditors  who  support 
it  are  allowed  one  set  of  costs  between  them, 
applies  equally  to  the  case  where  the  petition 
fails  and  the  shareholders  or  creditors  oppoee. 
Ibid. 

Where  seTeral  petitions  arp  presented  for  winding 
up  the  same  company,  and  an  order  has  been 
inade  upon  one  of  them,  each  of  the  subsequent 
petitions  must  be  treated  individually  as  if  it 
were  the  only  one  presented,  and,  to  entitle  the 
petitioner  to  costs,  must  disclose  such  facts  as 
would  induce  the  Court  to  make  a  winding-up 
order  if  no  petition  had  been  presented.  Ibid. 

^ —  comjMifiy  with  limited  liability:  right  of  aeon- 
tributary  toko  tf  alto  a  creditor  to  tet  off  debt 
against  ealUl—A  shareholder  in  a  limited  Uability 
oompany,  being  also  a  creditor  of  the  company  to 
a  laiger  amount  tK^p  th|^t  remaining  unpaid  upon 


his  shares,  is  not  entitled  to  set  off  so  much  of 
his  debt  as  is  equal  to  the  amount  of  calls  which 
have  been  made  upon  but  not  paid  by  him,  and 
to  receive  a  dividend  for  the  balance ;  nor  is  he 
entitled  to  have  the  dividend  calculated  upon 
the  entire  debt,  and  to  be  paid  the  balance  of 
dividend  after  deducting  the  amount  of  the  call ; 
but  he  must  first  pay  the  call,  and  he  wiU  then 
be  entitled  to  a  dividend  pari  paaeu  with  the 
other  creditors  who  are  not  shareholders.  In  re 
Orerend,  GumeyA  Co,  (Lim,),  ex  parte  Oristell, 
752 
Difference  in  this  respect  between  a  member  of  a 
company  with  limited  liability  and  a  member  of 
a  company  with  unlindted  liskbility.  Ibid. 

petition   by  fully  paid-up  ihareholder] — A 

holder  of  fully  paid-up  shares  in  a  company 
with  limited  liability  is  a  contributory  within 
the  meaning  of  the  Companies'  Act,  1862,  so 
as  to  be  entitled  to  present  a  'petition  for  a 
compulsory  winding-up  of  the  oompany  by  the 
Court.  Inre  ^  National  Savinge  Bank  Atio- 
datum  (Lim.),  808 

where  number  of  sharAolders  ie  «maZ/]— ^le 

Court  will  not  interfere  in  the  winding-up  of  a 
company,  where  the  number  of  shareholders  is 
very  small,  and  no  difficulties  exist  in  the  way 
of  a  voluntary  winding-up.  In  re  the  Sea  and 
Biver  Marine  Ineurance  Co.,  820 

See  Contributory.    Costs.    Volnntaiy  Wind- 
ing up  of  Companies. 

WoBDS — "  as  near  as  the  rules  of  law  and  equity 

will  permit,"  in  a  will,  667 
**  Children.*'    See  Legitimacy,  248 

**  Die  without  issue  in  the  lifetime  of  B,"  821 

"  Issue,"  789 

"  Last  will,"  889 

"  Nephews  and  nieces,"  839 

"Or,"  read  and,  811 

"  Or  thereabouts,"  581 

^'  Outgoings,"  148 

«  Own  sole  use  and  benefit,"  452 

"Street,"  477 


Vol.  35.1 


ILI 


BANKRUPTCY. 


Act  of  BAXKEvnor—framduUnt  aaignment]^ 
An  anignment  hj  a  trmder  of  all  his  property^ 
for  the  puipose  of  laising  money  to  enable  hiin 
to  go  on  with  his  trsde^  is  not  an  act  of  bank- 
ruptcy. Nor  wHl  the  secret  intention  of  the 
tmder  to  apply  the  money  in  payment  of  certain 
creditors  in  preference  to  others  make  it  an  act 
of  bankruptcy  if  the  person  advancing  the  money 
was  no  party  to  the  fraud.  Ex  parte  CoUmere^ 
in  re  Cdemert,  8 

Adjudication — on  appUceUum  oferediior  not  betng 
the  petUUmer]— The  power  in  the  Gonrt  under 
the  Bankrupt  Law  Consolidation  Act,  section 
101,  to  grant  adjudication  at  the  instance  of  a 
oreditor,  on  a  petition  presented  by  another 
creditor  who  has  failed  to  obtain  adjudication 
under  it»  is  not  constructively  taken  away  by 
the  Bankruptcy  Act,  1861,  section  96,  which 
authorises  the  Court  to  acQudioate  on  a  second 
petition  where  adjudication  has  not  been  ob- 
tained on  a  prior  petition  by  another  creditor. 
Sx  parte  Htnrie,  in  re  Aek,  21 

Ali<owahoi  to  Bankbuft^c^/^  dii^arge:  power 
of  the  (7oiir<]->The  174th  section  of  the  Bank- 
ruptcy Act,  1 861 ,  is  iBconBiBteiit  with  and  repeals 
the  195th  section  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849;  sad  therefore  if  the  creditors 
do  not  under  the  act  of  1861  make  any  allow- 
ance to  a  bsakrupt  who  has  obtained  bis  dis- 
charge, the  Court  has  no  power  to  do  so  under 
the  act  of  1849.  EeparteLavai,inreLovell,U 

Afpbal — eoite] — Costs  of  appeal  will  be  given 
where  the  order  appealed  against  is  diaohMged. 
Sk  parte  Byrne,  ui  re  Leigh^,  48 

CmnnoAT^— Bankrupt  Law  ConeoUdation  Act, 
1849:  renewal  of  cfeM]— Before  the  Bankrupt 
Law  Consolidatbn  Act,  1849,  came  into  opem- 
tion,  a  certificated  bankrupt  gave  to  a  creditor 
a  promissory  note  for  the  amount  of  a  debt  in- 
curred before  the  bankruptcy.  After  the  passing 
of  that  act  (the  204th  section  of  which  enacU 
that  a  bankrupt  shall  not  be  liable  upon  any  pro- 
mise to  payadebt  discharged  by  his  certificate)the 
bankrupt^  having  paid  off  part  of  the  money  due 
on  the  promissory  note,  gave  a  fresh  promissory 
note  for  the  balance,  in  substitutioo  ror  the  on- 

Nbw  Sirhs,  86.— Ikoix^  Chane,  A  Sanhr, 


ginal  note  -.—Held,  that  the  validity  of  the  new 
note  was  not  affected  by  the  act  of  1849,  the 
note  in  substitution  for  which  it  was  given 
having  been  given  at  a  time  when  it  was  lawful 
for  a  bankrupt  to  renew  a  debt  contracted  prior 
to  his  bankruptcy.  Ex  parte  Edwards,  mi  re 
Prytereh,  11 

Composition  Dxid — leave  to  istue  execution] — 
Although  a  deed  of  composition  may  be  bad  as 
not  being  such  a  deed  as  is  contemplated  by  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  yet, 
after  the  registration  of  sudi  a  deed  it  is  still 
proper  for  a  creditor  desiring  to  issue  execution 
agamst  the  debtor  to  apjAy  to  the  Court  under 
the  198th  section  for  leave  to  do  so.  Ex  parte 
SomerviUe,  in  re  Trendder,  1 

< eaenw:  unreaeonahle  micmJ— A  debtor  exe- 
cuted a  deed  of  awgnment  of  all  his  propertv 
and  effects  to  a  trustee  for  the  benefit  of  all  his 
creditors,  but  no  creditor  executed  it,  and  the 
deed  was  not  stamped.  Subsequently,  at  a  meet* 
ing  of  creditors,  a  resolution  was  passed,  in  pur- 
suance of  which  a  second  deed  was  prepared  and 
executed,  to  which  the  trustee  of  ^e  first  deed 
was  a  party.  By  this  deed,  all  the  debtor  s 
estate  sod  efiects  were  assigned  to  trustees,  and 
amongst  other  trusts  was  a  trust  out  of  the  pro- 
duce uereof  to  pay  the  costs  of  the  former  deed 
and  of  the  present  deed,  and  then  to  satisfy  the 
debts  of  the  creditors  rateably,  subject  to  certain 
provisions  for  verifying  the  amount  thereof;  and 
there  was  also  a  proviso  that  no  former  divi- 
dend should  be  disturbed;  and  it  was  further 
provided  that  if  there  was  snything  therein  not 
authorized  by  the  provisions  of  the  Bankruptcy 
Act,  1861,  such  unauthorised  thing  should  be 
obligatory  on  those  persons  only  who  should 
have  assented  in  writing  to  the  deed: — Beid, 
that  the  first  deed,  not  having  been  executed  by 
any  of  the  creditors,  was  to  Im  oonsidersd  in  the 
nature  of  an  escrow,  and  the  event  in  which  it 
was  to  take  eflfect  not  having  occurred,  it  did 
not  invalidate  the  second  deed.  Also  that, 
thouffh  the  second  deed  might  contain  provisions 
whic£,  if  made  binding  upon  non-assenting  cre- 
ditors, would  vitiate  it  as  being  unreasonable, 
the  dause  which  made  those  provisions  binding 
only  upon  assenting  creditors  deprived  tbem  A 
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their  unreMonaUcneii,  aad  the  deed,  being  exe- 
cuted bonajide,  muat  be  suitalDed.  Ibid. 


CoMPOsmoK  Died  (continued)  —  leave  to 
txecution:  ^ocA^^] —After  a  oompoeition  deed, 
registered  undfr  section  200.  of  the  Bank- 
ruptcy Act,  1861,  had  been  acted  upon  for 
eleven  months,  the  Conrt,  in  the  ezerciae  of 
its  discretion,  refused,  at  the  instance  of  a  dis- 
senting creditor,  to  rescind  the  order  for 
registration,  or  to  give  leave,  under  section  198. 
of  the  act,  to  issue  execution  Dotwithstaoding 
the  deed.  Ex  parte  Bayfield,  in  re  EUa,  12 

majority  in  number  and  value :  eeeured  ddftt] 

— Whether  in  estimating  the  three-fourths  in 
Taloe  of  the  creditors  whose  consent  is  required 
to  a  composition  deed,  under  the  192nd  section 
of  the  Bankruptcy  Act,  1861,  the  amount  of 
debts  for  which  security  is  held  is  to  be  taken 
into  consideration,  qucere.    In  re  Stark,  16 

»—  mortgage:  production  of  deed  by  mortgagee]  — 
Creditors  of  a  debtor  who  had  executed  a  simple 
composition  deed,  not  containing  any  assignment 
of  property,  are  entitled  to  examine  a  person 
claiming  to  be  a  mortgagee  of  certain  property 
belonging  to  the  debtor,  and  to  call  upon  him  to 
produce  his  deed.   In  re  Markt'e  Trmt  Deed,  22 

Ck>NTBiBUTORT.    See  Petitioning  Creditor*s  Debt. 

Died.  See  Composition  Deed.  Inspectorship  Deed. 

Execution — Leave  to  issue.  See  Composition 
Deed. 

Final  ExAunnATioif --adjoummeni  eine  die :  iub- 
eequent  trading:  second  hankruptcp] — The  ad- 
journment of  the  final  examination  of  a  bankrupt 
itne  die  is  no  bar  to  a  future  application  to  pass 
the  examination,  although  by  ^e  words  of  the 
order  liberty  to  apply  be  not  given;  and  therefore, 
where  the  Comnussioner  refused  to  appoint  a 
day  for  the  bankrupt  to  pass  his  final  examina- 
tion, on  the  ground  that  it  had  ^readybeen 
adjourned  eine  die,  the  matter  was,  upon  appeal, 
referred  back  to  the  Commissioner  to  name  a 
day.    Ex  parte  Tripp,  in  re  Tripp,  5 

A  trader  became  bankrupt  in  1857.  His  last 
examination  was  adjourned  tine  die,  and  he  then 
went  abroad  without  having  obtained  his  certifi- 
cate, and  carried  on  business  abroad  till  1865, 
when  he  returned  to  this  country  and  presented 
a  second  petition  in  bankruptcy.  An  application 
to  pass  hu  last  examination  under  the  old  bank- 
raptcy  was  again  adjourned  sine  die,  on  l^e 
gtound  that  he  had  fiJled  to  explain  matters  laid 
to  his  charge  in  1857»  and  also  that  he  had  given 
no  satisfiMstoty  account  of  his  subsequent  trans- 
actions; and  by  an  order  made  in  th'e  second 
bankrupti^  the  last  examination  was  also  ad- 
journed sine  die,  with  liberty  to  apply  when  the 
proceedings  under  the  former  bankrupts  should 
IM  completed;  and,  upon  appeal,  both  orderi 
were  affirmed.    Ibid. 


— A  debtor  who  has  executed  a  deed  of  inipee- 
tonhip  ii  liable  to  be  examined  by  a  creditor 
wh<v  has  not  assented  to  the  deed  without  soeh 
creditor  stating  the  object  which  he  has  in  view 
in  requiring  the  examination.  In  re  Medwojf, 
ex  parte  Redway,  20 

—  regiiltraiion:  Oeneral  Order  of  Mag  22, 
1862 :  delay:  jwriedietion  of  Comt  over  ttt  ova 
oJEoer] — An  inspectorship  deed  was  registflnd 
on  the  15th  of  March  under  the  192nd  Bectkm 
of  the  Bankruptcy  Act,  1861.  Hie  aooount 
registered  with  it  under  the  General  Order  of  the 
22nd  of  Mi^,  1862,  was  defective  in  not  socu- 
rately  stating  the  addresses  of  the  crediton  sod 
the  nature  of  the  security  held  by  them,  the 
addresses  in  some  cases  b«ng  wholly  omitted. 
The  estate  and  liabilities  were  veiy  large,  sad 
the  inspectors^  in  winding  up  in  aooocdanoe  with 
the  provioons  of  the  de^,  borrowed  large  sums 
of  money  for  the  purpose  of  carrying  out  the 
ouniiacto  of  the  debtor.  A  creditor  wi^  had  not 
assented  to  the  deed,  appUed  to  the  Court  to 
cancel  the  registration  on  the  31st  of  May  :— 
HM  (ovenru&g  the  decision  of  the  Comnuip 
sioner),  that  the  delay  in  making  the  application 
was  such  that  no  order  could  m  made.  /•  re 
Savin,  ex  parte  Stmn,  87 

Quoare  —  whether  the  Court  has  juzisdicticA  to 
rectify  the  error  of  the  Begistrar  in  registerisg 
a  deed  which  ought  not  to  be  registered,  regsrd 
being  had  to  the  statutoy  effects  produced  by 
the  registration  of  a  deed.     Ibid. 

Qiunre— whether  the  General  Ord«r  of  the  22nd 
of  May,  1862,  in  directing  an  mocount  in  the 
form  contained  in  the  schedule  to  be  filed 
with  a  deed,  is  not  in  exoeas  of  the  powers  given 
by  the  45th  section  of  the  act.    Ibid. 

JusiBDlcnoN^fic^pcniMm  qf  proceedings}— When 
under  the  110th  section  of  the  Bankruptcy  Act, 
1861,  a  resolution  has  been  passed  for  the  sos- 
penaion  of  the  proceedings  in  Baokruptey  sad 
the  winding  up  of  the  estate,  the  prooeMtiagi 
are  taken  out  of  the  control  of  the  Court  of 
Bankruptcy,  and  the  jurisdiction  only  continnei 
to  exist  for  the  porpoees  of  diaoovety  and 
entertaining  the  bankrupt's  appliaition  l<v 
his  order  of  discharge.  Ex  paeit  Wood,  aa  n 
Carter,  84 

Offivois— (2oic52e  punishment]— Th^  Court  has 
no  power,  under  the  8rd  dauae  of  the  Baok- 
niptqy  Act,  1861,  seotioa  159,  to  award  two 
diirtinct  punishmenta  for  the  same  offenoe.  & 
parte  Marks,  in  re  Maries,  16 

—  contracting  ddU  without  reatomaile  ground  rf 
expeetatian  <^  being  able  to  pay :  aeeommodsfim 
buls]— The  aoceptance  of  aooommodatian  biUi 
is  a  contracting  of  debts,  and  if  done  without 
reasonable  or  probable  ground  of  expeoftaSkn 
of  being  able  to  pay  the  same,  is  an  offenos 
within  the  meaning  of  the  159th  seetion  of 
the  Bankruptcy  Act»  1861.  Ex  parte  Met,  cs 
rt  Mee,  41 

IVBPicTORBHU  DBBD—exoMMMrffOfi   of  ds&fof]      TwTrnoM^^dAior  pctitiming  o^foinst  ksmM^fy^A, 
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beeMDe  indebted  to  B,  upon  a  judgment,  in  the 
sum  of  591. ;  he  owed  no  (ither  debts,  except 
some  of  Tery  trifling  amount,  and  one  to  Ids 
own  attorney,  for  defending  him  in  the  action 
brought  by  B.  The  only  assets  he  had  possessed 
he  had  sold,  in  order  to  raise  money  to  defend 
the  action : — Held,  reversing  the  decision  of  the 
Commissioner,  that  he  might  petition  against 
himself  in  bankruptcy.  In  re  Eniby,  ex  parte 
Emify,  28 

J 
PiTiTiONiiro  Gbvditob*8  'DwBft^wketi  deU  is  to 
he  deemed  contracted:  company:  eontribuiory]-^ 
The  90th  section  of  the  Bankruptcy  Act  of  1861 
is  to  be  construed  as  a  remedial  enactment,  and 
no  debt  founded  on  contract  is  sufficient  to 
warrant  an  adjudication  of  bankruptcy  against  a 
perM>n  not  a  trader,  unless  contracted  at  a  time 
when  he  might  have  known  that  he  thereby 
made  himself  liable  to  the  bankruptcy  laws,  that 
IS,  after  the  passing  of  the  act  of  1861.  There- 
fore, where  a  shareholder  in  a  company  which 
was  dissolved  and  ordered  to  be  wound  up  before 
the  passing  of  the  act  of  1861,  was  settled  on 
the  list  of  contributories  in  respect  cf  such 
shares,  it  was  held,  by  the  ffouee  of  Lordi,  re- 
versing the  decision  of  Lord  WetAury,  that  a 
sum  due  from  such  person  in  respect  of  calls 
made  after  the  passing  of  the  act  of  1861,  did 
not  constitute  a  good  petitioning  creditor's  debt^ 
upon  which  the  official  manager  could  found 
a  petition  for  an  adjudication  in  bankruptcy 
against  the  debtor,  the  debt  not  having  been 
contracted  after  the  passing  of  the  act  of  1861 
within  the  meaning  of  section  90.  of  that  act. 
Per  Lord  Chelmiford  and  Lord  Kingedown, 
Even  assuming  the  debt  to  be  a  debt  contracted 
after  the  passrog  of  the  act  of  1861,  it  did  not 
constitute  a  debt  due  to  the  official  manager 
upon  which  he  could  sue  out  a  commission  of 
bankruptcy.  Williami  v.  Harding  (House  of 
Lords),  25 

Pboduction  of  DoouMBNTS—poMeMum  by  a  derh: 
Bankrupt  Lav  ConsolidaiUm  Ad,  1849, 1. 100.1 
— A  clerk  who  has  charge  for  safe  custody  of 
his  master's  documents  hM  not  such  a  possession 
of  them  that  he  can  be  compelled,  under  the 
100th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  to  produce  them  to  the  Court 


before  adjudication. 
LeighUm,  48 


B»  parte  Byrne,  in  re 


Pboof  of  DKBT^eqmtaMe  debt}— A  breach  of 
trust  was  committeid  in  the  year  1857  by  invest- 
ing the  trust  funds  upon  an  inadequate  securitv. 
A  decree  of  the  Court  of  Chancery  was  made  m 
the  year  1865,  ordering  one  of  tiie  trustees  to 
pay  certain  sums,  as  instalments,  in  respect  of 
the  loss  arising  from  the  breach  of  trust.  One 
of  these  instalments  being  unpaid,  a  petition 
in  Bankruptcy  was  presented:— ^e^  that  the 
adjudication  founded  thereon  was  bad,  the  debt 
being  an  equitable  debt.  In  re  Blenoowe,  ex 
parte  Bleneowe,  18 

pBOTBonov  FBOM  Abbxst— cfvdttor  ttihiequeni  to 
bankruptcy] — A  bankrupt,  during  the  time  in 
which  protection  was  given  him,  was  arrested 
by  a  judgment  creditor,  whose  debt  was  incurred 
subsequently  to  the  bankruptcy,  and  was  not 
provable  under  it.  On  an  application  for  dis- 
charge from  prison  on  a  writ  of  habeat  corpui, 
— Held,  that  the  protection  did  not  extend  to 
arrests  by  creditors  not  such  under  the  bank- 
ruptcy, and  the  application  was  refused,  with 
costs.     In  re  Poland,  19 

Unuquidatkd  Dak aobs— fntfl  deed]— The  Court 
has  power,  under  the  15Srd  section  of  the 
Bankruptcy  Act,  1861.  ^ed  by  the  197th 
section,  to  direct  unliquidated  damages  to  be 
assessed,  as  well  where  ikte  estate  is  being  admin- 
istered under  a  trust  deed  as  in  bankruptcy.  A 
plaintiff  in  an  action  for  breach  of  contract, 
proceeding  to  trial  and  judgment  after  notice  of 
the  execution  and  registration  of  a  trust  deed 
for  the  benefit  of  the  creditors  of  the  defendant^ 
cannot  afterwards  come  to  the  Court  to  have 
}us  damages  assessed  under  the  15Srd  section  of 
the  Bankruptcy  Act,  1 861 .  Ex  parte  Towntend, 
in  re  PenKm'e  TruU  Deed,  17 

trader-debtor  tummont:   aecurity] — After  a 

valid  inspectorship  deed  has  been  executed  and 
registered  under  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  the  Court  ought  not»  at  the 
instance  of  a  non-assenting  creditor  taking  out 
a  trader-debtor  summons,  to  require  the  debtor 
to  enter  into  a  bond  for  payment  of  the  amount 
of  the  debt  ExparU  Watson,  mi  re  Watson,   41 
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